1st Amendment Checklist

1) What is being regulated?


A) Speech/Idea?



1) If it is “core political speech,” the regulation is presumed to be invalid.

2) The government must put forth a compelling interest, demonstrate that the regulation is narrowly tailored (“a good fit”), and only has an incidental effect on speech (burdens speech no more than is necessary to achieve compelling governmental interest).

3) Commercial Speech (not per se unprotected—VA Pharmacy—15) and the different scrutiny levels attached to media regulation: will lower scrutiny applied to regulation, especially if regulation is targeted at radio or TV or radio broadcasting (Pacifica—11, regulation OK even though content-based).  However, if the regulation is aimed at a newspaper, the scrutiny level tends to remain high because of the traditional 1st Amendment protections afforded to the press (NYT v. Sullivan—defamation test w/really high BOP for P—13; Prior Restraint presumption; Red Lion—TV; Tornillo—Newspaper--29).


☻Test for Commercial Speech: Central Hudson (16).


B) Speech plus action/conduct?
1) Content-based analysis: If the regulation appears to be aimed at speech, than there is a strong likelihood that it is not content-neutral.  If this is the case, than strict scrutiny applies, and the above analysis is appropriate.

☻Rust and government’s right to discriminate on the basis of viewpoint: Sort of an exception here; in the abstract, upholding program conditions appears to condone government’s right to discriminate on the basis of subject matter/viewpoint.  However, the government, in fact, does have the right to do this, and does it all the time in legislation and Constitutional Amendments (e.g., 14th Amendment prohibition on race-based discrimination).

☻Establishment Clause is exception to general rule: because it declares that the government cannot favor or disapprove of a particular religious viewpoint.

2) Content-neutral analysis: If the regulation appears to be aimed at both speech and conduct, in other words not primarily aimed at the suppression of speech, than it is likely to be deemed content-neutral.  If this is the case, than an “intermediate-style” level of scrutiny should apply.

3) Viewpoint-based analysis: Even if the regulation is content-neutral (e.g., not primarily aimed at the suppression of speech), if it appears on its face to exclude or discriminate against a party just because of its viewpoint (e.g., religion—see Rosenberger, p. 26), than it is likely to be deemed viewpoint-based.  If this is the case, the regulation will be subject to strict scrutiny speech analysis.

4) Viewpoint-neutral: If the regulation contains criteria/standards that are facially neutral (e.g., first-come, first serve in Heffron v. Iskcon on p. 22), and there are alternative expression opportunities for the affected party, the regulation is likely to be deemed viewpoint neutral, and a lower level of scrutiny is applied to the regulation, with the governmental interest only having to pass a rational basis or slightly higher threshold.


☻Seem to arise quite often in TP+M cases.

5) Time, Place, or Manner Regulations: seem to be aimed primarily at conduct, and are more likely to be content-neutral.

☻O’Brien test is a good place to start (19): especially if regulations appear to affect conduct that contains expressive elements (e.g., flag-burning cases—20, where O’Brien test generally not applicable b/c expressive speech was of a core political nature).  However, O’Brien test was perfect for nude dancing case (Barnes—20).

☻However, the seven-part test (21-22) may be more applicable: for TPM regulations that arguably affect expressive conduct (conduct + speech). 
☻When underlying activity is illegal: regulation is much more likely to be upheld (Smith—peyote—35), as opposed to when the underlying activity regulated is legal (Pittsburgh Press—discrimination—15; Bigelow—legal abortions—15; Acara—bookstore being used for sex--20); cf. to Jaycees, where state interest of prohibiting discrimination outweighed association rights—33.


C) Purely Conduct?

☻If so, the 1st Amendment is not implicated, and economic rational basis test is appropriate.
D) Does speech have low-value, and, thus receive less 1st Amendment protection?  Or is the speech entirely outside of the 1st Amendment?

☻Areas identified Obscenity, Child Pornography, Libel, Defamation, Profanity, and Fighting Words; see Chaplinsky dicta.

☻Cohen (6): sort of exception b/c it did involve profanity, but may have been more about the fact that the court rejected the fighting words argument within the meaning of Chaplinsky (5-6).  Also, this case is not about obscenity b/c the speech did not appeal to the prurient interest.  Cf. Cohen to Pacifica.
☻Obscenity has proven not to be completely outside the 1st Amendment: however, there appears to be a presumption of no protection the regulated party must overcome.  However, regulated parties have been successful in cases involving regulations found to be viewpoint discriminatory (Hudnut—10), a violation of privacy (Stanley—9), content-based and overbroad (Young—11).

☻The test to use is contained in Miller (9).  
2) In what forum is it being regulated? (Page 24)


A) Restricted Environment?

☻Idea is that forum-owners (often state w/re to prisons, military, schools) can limit the activities for which the forum was originally constructed.


☻See Spock (army base), Adderly (prison)—p. 23.

B) Traditional Public Forum?

☻Idea is that because forum has always been open (time out of mind; Davis, Hague--21) for expressive speech activities, that the forum-owner must allow those activities, unless it has a compelling governmental interest or drafts some sort of permissible TPM regulation—that is content and viewpoint neutral + addressed primarily at conduct (e.g., decibel max).

C) Designated/Limited Public Forum?

☻Rosenberger designated forum:  UVA opened up its student funding program to all eligible groups, except for those who had a religious purpose.  UVA opened it up to all eligible groups to promote diversity across the campus.  Since UVA opened it up to all groups, the Court barred it from excluding religious groups because this exclusion constitutes impermissible viewpoint discrimination.  See p. 26.

☻Limited Forum seems to be similar idea to restricted environment:  in that just b/c the government has opened up a military base (Spock--23), does not mean that the government has to permit expressive speech by the public as well.  The reason it was opened up to the public was so that they could do tours, not stage political protests.

D) Non-Traditional/Closed Forum?

☻Example and Case: A key example of this is the workplace (Connick—25).  A case to cite to is Shaker Heights, which involved the Court declaring that the city’s decision to not allow political advertising on the sides of buses was constitutional—strange b/c it allowed commercial speech (b/c neutral), but not political? 

3) Who is the regulator?


A) Government as property owner?



☻Restrictive Environment argument applicable
☻When government subsidy involved: seems as if there is particular deference granted to the government’s conditions placed upon receipt of subsidy.


☻See Rust and Finley (25-26).

B) Private Party?



☻See Dale (33) and Hurley (30); but cf. to Jaycees (33). 

4) What is the government interest?


A) Does it have to be compelling?

☻Definitely if the regulation is aimed directly at the suppression of speech or an idea.

B) Does it only have to pass rational basis scrutiny?



☻If commercial speech is involved, possibility.

5) Upon what theory does the regulation burden speech in an unconstitutional manner?

A) Content-Based?


B) Viewpoint Discriminatory?


C) Vague?

☻Problem is one of inadequate notice:  regulated party does not know what kind of behavior is permissible/impermissible.

D) Overly Broad?

☻Regulation sweeps in protected speech; not narrowly tailored in the sense that it affects more speech than it has to in order to achieve stated governmental interest.


E) Unconstitutional Prior Restraint?

☻Presumptively Invalid as applied to the press: where you need very compelling governmental interest in order to overcome presumption. See NYT v. U.S. at p. 18.

☻Different inquiry w/re to non-press related regulations: like licenses, permits, and injunctions.

F) Unconstitutionally burdens rights of association? (26-33)



☻Compelled speech? (28-30)

☻Threshold Questions: Has government compelled a party to associate with undesired speech?  How high is the risk that the undesired speech will be associated with that party?  Does the party have any opportunities to disassociate itself with undesired speech?



☻Right to not associate?


G) Disparate Impact?

☻Does it look like regulation was either designed to adversely affect particular party or does regulation, as implemented, actually adversely effect activities of a particular party? (Church of Lukumi)?—page 34; Struthers—JW—p. 21).


H) Has too many exceptions to be constitutionally sound?

☻Is state trying to create gerrymander around certain groups (Church of Lukumi)?—page 34.

☻How can state seriously claim that it is interested in promoting well being of society (stand behind its interests) when it has so many exceptions?  If it was really serious about those interests, wouldn’t it just outlaw activity all together? (Greater New Orleans, but cf. to Posodas on 16-17).


I) Infringes upon right of religious freedom/Free Exercise Clause? (34-35)

☻Court is more likely to allow religious exemptions when granting the exemption will not force the government to have to make a significant change to the system (Bromfield—blue laws upheld; Lee—tax code—34); if the exemption is more individual-based, and will not disturb the uniformity of the system, than the Court may allow it (Sherbert—unemployment benefits—34).



[REMEMBER THAT THESE OFTEN CONFLICT]

J) Government Endorsement or Coercion b/c of excessive entanglement with religion—violation of Establishment Clause? (36-39)

6) Elements to Look Out For:


☻Regulation based on morality.


☻Regulations containing exceptions.

☻Regulations targeted at core activities, like leafleting, that are not permissible time, place or manner regulations.

☻Forum! Forum! Forum!

☻Alternative opportunities for expressive speech if entire forum is closed.  (Is regulation’s effect on speech merely incidental?)

☻Are there more direct and effective ways the regulator can get at perceived harm w/o significantly burdening speech?

☻The more that is going on in a case (commercial speech involved, zoning, morality, and restricted environment), the heavier the government interest seems to get, as compared to the 1st Amendment interest.

☻Harmful Activity: Is underlying activity “harmful” to society? (See p. 16-17)  If so, the argument is that since the state has allowed the harmful activity and could prohibit it all together, that it is allowed to impose minimal restrictions upon it (see Posadas, Edge, Coors, Greater New Orleans).

Seminal Cases

Subversive Speech (1-5)

☻Schenk v. U.S.: (2): Clear and Present Danger: Conviction upheld because action interfered with draft during WWI.  Do words create high probability of imminent danger?

☻Yates v. U.S.: (4): Shift from C&PD to Closer Scrutiny of Regulation and Focus on Speech

☻Brandenburg v. OH (4): Stricter Standard Put in Place: Controlling Case for Subversive Speech:  Advocacy must be likely to incite and produce imminent lawless action—focus on intent and imminence.  

☻After Brandenburg: We know we must have an (1) illegal act, (2) an intent to incite and produce imminent lawless action, and (3) that political speech must be given its proper 1st Amendment weight in the analysis.

Fighting Words (5-6)

☻Chaplinsky v. NH: (5): Fighting Words have no value, and are outside 1st Amendment: Words are the equivalent of an assault.  


☻May be dead: as doctrine after Gooding and motherfucker trilogy. (6)

☻Famous Dicta: defining categories of speech outside 1st Amendment (libel, FW, lewd words, obscenity, profanity, insulting words).

☻Cohen v. CA: (6): Fuck the Draft: Conviction reversed: Speech, not conduct: Not obscene: Content-Based: Viewpoint-Neutral: Vague Statute: Profanity not per se unprotected.

Hostile Audience: leading to veto of speaker (6-7)

Hate Speech (7-8)

☻Arguments Against Hate Speech Ordinances: (1) prior restraint of speech, (2) viewpoint discriminatory, (3) not FW—even if FW, doctrine is dead, (4) content-based, (5) other laws on books—criminal—that address perceived evil. (R.A.V.)

☻Arguments For Hate Speech Ordinance: (1) group libel (Beauharnais), (2) trying to get at secondary effects, conduct not speech—so content-neutral, (3) frame in criminal law (intent is a factor). [Mitchell]

Obscenity (8-12)

☻Factors: (1) low value speech, (2) content-based danger, (3) morality as heavy state interest, (4) starting from presumption of no protection, (5) “captive audience” concept is compelling to court, (6) “secondary effects” argument compelling to court (e.g., zoning, social welfare), (7) nudity not per se unprotected, (8) involvement of commercial speech lowers value of speech even further, (9) even though vulgar and offensive speech not per se unprotected—can still lower value of speech and boost heaviness of government interest further, (10) vagueness danger looms large, and (11) ask whether there are more effective alternatives to get at perceived harm.

☻Roth and Miller (9): Provide Test for Obscenity Determination. 

Defamation (13-14)


☻Actual Malice Test—for Public Officials/Figures: Sullivan (13).


☻Private Citizens governed by state libel law: outside of 1st Amendment (14).

Commercial Speech (15-17)

☻Factors: (1) More limited protection because of lower value, (2) Not per se unprotected, though, (3) prior restraint against advertising for illegal activity OK, (4) if truthful, non-misleading and tied to legal activity—slightly higher level of scrutiny applied to restriction, (5) paternalism seems to be rejected by court as heavy state interest—especially if explicit, (6) public interest in opportunity to make informed choices, (7) non-commercial speech receives more protection, (8) harmful speech—look for favorite state argument.

☻Standard articulated in Central Hudson (16): watch out for #4 tweaking by Scalia in Fox.

Overbreadth, Vagueness, Prior Restraint, and Injunctions (17-19)

Symbolic Conduct (19-20)

☻Factors: (1) Regulation is attempting to get at more than just speech, (2) Usually begins with conduct that violates the law, but (3) that conduct contains expressive elements, (4) look to Spence (20) for test re whether conduct amounts to symbolic speech.

☻Standard articulated in O’Brien: (19): involved burning of draft cards: lower level of scrutiny applied to restriction.

☻Outside of O’Brien: when conduct contains significant expressive elements that amount to core political speech (e.g., flag burning—20).

Public Property—Government as LL and Time, Place, Manner Restrictions (21-23)

☻Factors: (1) Time Out of Mind, (2) Time, place, or manner restrictions can often be used to effectively and constitutionally place minor limits on expressive conduct, but fit must be right, (3) Decibel Control: perfect example of permissible limitation—Ward (21), (4) regulations that foreclose an entire medium may be suspect, but if content-neutral may be permissible (Frisby—22), (5) Restricted Environment creates judicial deference to regulation (23).

☻7-Part Test for TPM restrictions: (21-22): useful b/c it incorporates aspects of O’Brien test.

Abortion Cases (23): Mostly involving TPM regulations.

Public Forum Doctrinal Analysis (23-24)

School Cases (24-25)

☻Factors: (1) Is activity tied to curriculum?—more deference to school to regulate it b/c of danger of compelled speech/associational risk, (2) Is activity non-curricular?—less deference to school b/c less danger of compelled speech.

Conditions of Public Employment and Patronage (25)

☻Factors: (1) Workplace is not a traditional public forum, (2) Public concern?—heavier 1st Amendment interest, (3) Private concern?—heavier state interest b/c of workplace interference, (4) Policy-making employee? (can be fired w/new administration + public speech can be limited, (5) Lower-level EE (cannot be fired w/o cause + public speech cannot be significantly limited.
Public Subsidies (26)

☻Reagan v. TWR: 1st Amendment does not require government to subsidize lobbying.  Organization can set up two separate branches to get tax breaks.

☻FCC v. LWV:  TV stations receiving federal $ must be able to editorialize.  Content-based, OB, not narrowly tailored, runs counter to public interest.  Intermediate level of scrutiny b/c core political speech + commercial element + traditionally regulated industry.

☻Rust: Title X family planning program can prohibit $ being used for abortion counseling.  Government is hiring speakers and does not have to subsidize disagreeable speech.  This is a non-public forum, not open to all (unlike Rosenberger).  

☻Rosenberger: Viewpoint discrimination—UVA created designated forum, open to all for purpose of promoting diversity (unlike Rust).

☻NEA v. Finley: Limited forum, more like Rust, and less like Rosenberger.

☻Velasquez: Condition restricts judicial process and 1st Amendment rights of clients (could make same argument for restrictions on campaign spending w/respect to democratic/electoral process).

$ and Speech (27-28)

☻Factors: (1) Buckley distinction on contributions/expenditures still alive, (2) Cf. Bellotti (where Court refused to consider identity of speaker) to Austin (where Court focused upon identity of speaker + upheld restriction on expenditures).

ASSOCIATION--Compelled Speech Cases (28-30)

☻Factors: (1) What is associational risk?, (2) Forum?, (3) How easy is it for compelled speaker to disclaim viewpoint?, (4) Is state action requiring speech viewpoint-neutral?

ASSOCIATION—Restrictions on Rights and Activities of Organizations (30-32)


☻Ways Government Can Interfere w/Rights (30)

ASSOCIATION—Denial of Government Benefits B/C of Association

☻Loyalty Oaths (32-33): Typically unconstitutional, but if public EE and narrowly tailored, might be OK (Cole—33).

☻Right to Exclude Others B/C of Association Beliefs: (33): Cf. Roberts to Dale.

Free Exercise of Religion (34-35): Aimed at protection individual autonomy + freedom of thought.  See page 35 for analysis.

Establishment Clause (36-39): Aimed at ensuring that government does not endorse or disapprove/burden of particular religion.


☻Factors: clearly articulated on 36.


☻School Prayer Cases: Coercion?  Endorsement?


☻Teaching Evolution in the Schools (36)


☻Religious Symbols on Public Property (36-37)

☻Financial Aid to Religious Institutions (38-39): Generally seems to be OK—see 38 for factors.
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