1. General

Trend towards law protecting more IP.

Concerns with maintaining control over IP (by keeping it secret), proving ownership (because it is intangible), and transferring ownership (because it is difficult to prove originality and novelty).
Policy rationales include:  incentivizing creation/research, (not natural rights/merit/Locke), free speech, 
A grey good is a legal good illegally re-sold in another country.
All property rights are limited (nuisance, zoning; eminent domain, takings).
Monopoly conduct, using one’s unique IP product to force someone to buy an unrelated product, is illegal.
IP law applies only in the U.S.; it has no extraterritorial effect.
One should interpret the novelty (nobody else has heard of it) requirement strictly to:
1. incentivize new ideas

2. keep ideas in the public domain

vs. 1. let the idea spread
Policy ideas:
1. prevent free-riding

2. encourage competition

3. recognize competition must have limits

4. encourage innovation over copying

5. recognize private property rights
2. Unfair Competition
Unfair competition includes the torts of passing off (the gravamen is intent to deceive CB 57) and trademark infringement.  Look to whether there are substantial, non-infringing uses of the good, or whether the good induced violation of the law (ie Napster, which committed the tort of unfair competition).
Unfair competition is mostly state law (but state unfair competition/passing off law cannot ban future sale, since that would violate preemption doctrine because granting monopolies is the exclusive province of Federal patent law.).  The Federal Lanham Act has an unfair competition provision at Section 1125(a), aka Sec. 43(a), at Supp. 107.
Under zone of expansion doctrine, look to:
1. bad faith / intent to confuse or deceive the public / trade on the other’s good name, and
2. which company has the greater name recognition in the new geographic or product area
(ie Sample CB 65 where both parties had equal name recognition and good faith, both could use the name “Sample.”)
Unfair competition claims require proof of competition and likelihood of product confusion.  To determine likelihood of confusion, look to the 8 factors on CB 168.
2a.  Dilution

Dilution covers both tarnishment (creating some negative mental image which tarnishes the reputation of a business, ie by selling inferior or immoral goods) and blurring (preventing a competitor from properly occupying the field with his well-recognized name/symbol).

Dilution only applies to famous marks; see Supp. 109.  Non-famous marks cannot sue for dilution.  (ie Lexis / Mead was too niche/unfamous to prevent Toyota from using the name Lexus. CB 72).
When suing for dilution, also sue for TM violation, since they’re closely linked.
Federal dilution law is covered by Sec. 1125(c) of the Lanham Act, at Supp. 109 (see for federal PFC factors​).  Under Federal dilution law, a plaintiff can bring an action for injury to business reputation even if there is no product competition, product confusion, or loss of sales.  Federal dilution law only allows injunctive relief, unless the dilution was willful.
Dilution is based on a property theory.  Thus, there is no need for the defendant to prove harm.  Dilution protects the mental association of the name with the company.  Also, because it is a property theory, the first user of the name wins.
Under Sec. 1125 (c)(4)(A-C), Supp. 110, federal dilution law prohibits dilution claims against defendants engaged in:  fair use (including product comparisons, even though this creates a free-rider problem ie for Crest, which is found to be less important than free speech on balance), noncommercial use, and news reporting.
Hypo:  It is unclear and fact-specific as to whether a person with the name “McDonald” could use this name for his business.
Hypo:  McBagel, McSleep, and McDental are all tarnishment.
Hypo:  If small Burger King has a food poisoning incident, but has a TM for its area, then big Burger King cannot sue for dilution.

Hypo:  Making a song about Barbie violates tarnishment, because it creates a negative mental association with the product.
2b. Passing off (PFC:  likelihood of confusion [not actual confusion] is wrong because it lets the competitor free-ride off of the brand’s research, development, advertising, and history. (ie Warner v. Lilly Quin-Coco case at CB 58; the result was an injunction to properly label, not a monopoly-giving ban on future sale.  To get a monopoly, get a patent; here, the invention was not deserving of a patent).
Passing off law is an example of unfair competition law over the first amendment.

2c. Misappropriation PFC (notes p. 44-49):
1. idea, that is

2. novel (nobody else has heard of it), and

3. concrete (more than an abstract idea; some evidence of its existence or truth.  It should be useful to the public before it can be protected by law.)
Misappropriation—

ie Sellers, CB 25, where Giraldo was found innocent of misappropriating someone else’s idea about what happened to Elvis.  The idea had been around, and no evidence for its truth existed.
ie Chevrolet Motor Co., CB 32, where a customer’s idea re: moving the car’s battery to prevent sagging was neither novel nor concrete/technically specific.
ie Play-by-Play Toys, CB 38, where the toy inventor’s eccentric mechanism was a novel and concrete idea.  Also, under K theory one should follow custom as in the UCC, which in this case is to pay the toy inventor.  The case holds that misappropriation is a property-based claim, and thus the novelty requirement is absolute (and not novel to the buyer, as in a K claim).
In misappropriation cases, the plaintiff should argue a property theory rather than a contract theory, so that his rights in the idea will be good as against everyone, not only the particular defendant.  However, property theories are harder to prove.
At trial, have documention of the date when you invented the idea, concrete documentation of the idea, proof that you never told the idea to anyone else outside of confidence, and a tested prototype of the concrete embodiment of the idea.
3. Trade Secret
Trade Secret Model law adopted by some states (Supp. 29-32, 33-36) PFC (Supp. 30):

1. information (incl. a formula, pattern, compliation, program, device, method, technique, or process) (Supp. 30) (includes marketing strategies and manufacturing processes)
2. that has economic value (because it is not generally known or readily ascertainable), and is
3. kept secret by efforts that are reasonable (look to industry custom and efficiency) under the circumstances.  (Reverse-engineering a product that was sold does not create a case under trade secret law, because selling a product does not keep it reasonably secret.  However, under K theory, reverse-engineering that violates an explicit contractual provision may be actionable; balance the right to enjoy what you bought versus the incetive to innovate and dislike of free-riding).  Common knowledge in one field can be a trade secret in a different field.
State law (none in MA).
There is no novelty requirement.  Therefore, if someone else independently figures out the same knowledge, then you have no claim against them under trade secret law.
The Economic Espionage Act is a broadly written law with criminal (15 years in jail or $500,000) and civil penalties, designed to stop foreign intelligence from committing industrial espionage.  Only used 15 or 20 times.  Supp. 33.
TRIPS requires WTO members to have trade secret law.

Trade secret law protects ideas that do not meet the concreteness requirement of Unfair Competition / Misappropriation.
Courts are undecided as to whether trade secret law has a novelty requirement (the professor thinks that novelty is not required for trade secret law).
Trade secret law is based on a tort theory; it regulates bad/unreasonable conduct. OR on a K theory of non-disclosure.  The question leads to differences in remedy and statutes of limitation.
As a policy matter, the courts fear that stealing trade secrets disincentivizes research.

ie Metallurgical Industries v. Fourtek CB 108, where defendant violated trade secret law because he had constructive knowledge that the secret was stolen.  If the buyer has no knowledge that the secret was stolen, then he is not liable under trade secret law.
ie DuPont v. Christopher CB 124, where a competitor flew a plane overhead to photograph trade secrets.  Some action which is legal can still violate trade secret law.
ie Minnesota case prohibits competitors from rummaging through a competitor’s public trash.
ie PepsiCo v. Redmond CB 134, where the inevitable disclosure doctrine under which an EE of one company can’t subsequently work for a competitor when the disclosure of a trade secret would be inevitable.  The plaintiff must prove that disclosure would be inevitable.  This shows the property right winning over free speech.
ie Reed, Roberts v. Strauman CB 144, where there was no trade secret (because the list was readily ascertainable), so there was no concern about disclosure by the EE.
Hypo:  An EE who invents something (that is not copyrighted by the ER) can take that secret with him to a new company, since the EE is considered to be the inventor.

4. Right of Publicity

Right of Publicity PFC:  Does the name / likeness / phrase create an association with the celebrity / person?  Does it appropriate the person’s likeness for the defendant’s advantage?  (This is a functional test.)  (The greater the celebrity, the greater the right of publicity, because the more likely that someone will associate the two.)
Exceptions:

1. parody (when the parody is the product)
2. newsworthy events (only applies when the news is timely)
3. things of great public interest
Defense:
1. sufficiently transformative work  (Is the work merely a celebrity likeness / imitation, or is it an artistic transformation that adds to the public domain?) CB 191.  This defense balances the first amendment with the right of publicity.
Exclusively state law; common and statutory.
There is no good reason to have a right of publicity.  It doesn’t incentivize people to become celebrities, and it doesn’t benefit the public.
The right of publicity is a property right that lasts until death.

ie Carson v. Here’s Johnny Portable Toilets CB 167, where Carson’s right of publicity was violated by a toilet maker.
ie Vanna White v. Samsung VCR CB 176, where Vanna White had a claim against her robotic likeness being used to sell VCRs.  This does not count as a parody case because the parody must be the product (ie a Saturday Night Live show) in order to fit under the exception.  Here, the parody was of Vanna White, but the product was the VCR.
ie Comedy III v. Gary Saderup CB 191, where an artist’s drawing of the Three Stooges was not sufficiently transformative, so it violated the right of publicity (which extends after death in California).
Hypo:  A t-shirt with a celebrity’s face on it violates the right of publicity.
Hypo:  A t-shirt saying “Clinton is an adulterer” may or may not violate the right.

Hypo:  The girls of Girls Gone Wild can’t sue, because they constructively consented to be filmed.
Hypo:  A computer model of a celebrity dancing to hip-hop may or may not violate the right.

Hypo:  Using a picture of “Rocky” on a TV ad violates Sylvester Stallone’s right of publicity.
Hypo:  A picture of Tiger Woods violates his right of publicity.
Hypo:  A transformative drawing of Tiger Woods does not violate his right of publicity.
5. Trademark
Section 1051(a)—Supp. 73:  TMs Used in Commerce
Section 1051(b)—Supp. 74:  TMs Intended for Use in Commerce (prove good faith by showing development expenditures budget, etc.) (Policy:  Allows advertising campaigns to be developped before the product is sold in commerce.)
Federal law (the Lanham Act, Supp. 73—under the Commerce Clause, Federal TM law applies only to interstate commerce) does not preempt state common or state statutory law.  All three coexist.  Registration is only necessary for (Federal and state) statutory rights.
Under a property theory, the first person to use, or register as intending to use, the TM (ie to ship the goods to the target market) owns it.  
Policy:  Incentivize getting the goods to market, and prevent a competitor from hogging all the good names.
Lasts forever, as long as the mental association between the product and a company exists in the minds of the consumer market (not necc. the public at large).

Mental associations can be proven via surveys of the consumers in that market.
A trademark’s value must be verified by a CEO on a corporate balance sheet under Sarbanes-Oxley, but it is difficult to determine the value of a trademark.  Coke values its trademark at $38 billion.

To determine whether a TM is violated, look to whether the second company’s use of the mark creates a likelihood of confusion among consumers in that market.

TMs have three scopes: product line, intended consumer market (ie retail or wholesale), and geography (must be interstate for the Federal Lanham Act to apply).
Per 1052(a), Supp. 77, the following cannot be TM’d:

1. immoral, deceptive, or scandalous (ie 1-800-JACKOFF) (false/puffing ok iff not deceptive)
2. falsely suggests a connection with a person, institution, or nation

3. identifies a wine with a place other than its place of origin
4. see also 1052(b-f), Supp. 77-78.
There is, CB 229, a specturm of TMs:  Generic / Descriptive / Suggestive / Fanciful
1. Generic cannot be TM’d, because it would create a monopoly. (ie Water.)
2. Descriptive can only be TM’d if it has a secondary meaning in the minds of the consuming public, and there would be no competitive disadvantage to others (ie “100% pure” for soap).
3. Suggestive requires some mental effort to determine what the product is. (ie “Ivory” for soap, “Friedly” for shoes, “Silkiens” [a play on a real word] for shampoo).
4. Fanciful get TMs easily, and are invulnerable for attack as being descriptive (they don’t take a word from the public, but they are harder to advertise).
TM law exists to protect consumers and to incentivize producers to make quality products.
ie Blue Bell v. Farah Mfg. CB 214, where the first clothing designer to ship the goods to its target market got the TM.
ie WarnerVision v. Empire of Carolina CB 219, where the 1051(b) intent to use was filed before another company’s 1051(a) use was filed, the 1051(b) won.

ie Thermos CB 230, where Thermos got to keep its TM, but it almost became generic because of the near-ubiquitous mental association among consumers in that market.  (To avoid becoming generic, call your product Thermos-brand, to maintain mental association among your consumer market).
ie Budge Mfr. CB 239, where the use of the name “Lovee Lamb” to describe non-lambskin seat covers was held non-TM-able because it was deceptive per 1052(a).
ie N.A.D. CB 242, where the sophisitication of the buyers of a medical anestetic device eliminated any likelihood of confusion.
ie Loew’s Theatres CB 248, where the name “Durango” was held to be primarily geographically deceptively misdescriptive under 1052(e)(3), Supp. 78.
ie Qualitex CB 270, where a color on dry cleaning press pads could be TM’d (since here, under the functionality doctrine, there was no possibility of running out of colors; and the use of this color had no function other than brand recognition, so it did not put anyone else at a competitive disadvantage.  To TM a color, it must have secondary meaning (because we don’t want to take it out of the public domain).  Under the doctrine of non-reputational competitive advantage, an extention of the functionality doctrine, nothing can be TM’d if it gives any advantage (even in cost of mfr.) to one producer.  Under the aestetic functionality doctrine, a single company can’t TM its color of tractors (ie John Deere), because consumers like their farm implements to match in color.
ie Dawn Donut Co. v. Hart’s Food Stores CB 289, where there were concurrent consumer markets, so both companies could keep their TM in their respective markets, retail for one and wholesale for the other.
Hypo:  Use of the word McCoffee would violate TM law, because it would create confusion with McDonalds.
Hypo:  You can’t give an old product a new mark for the sole purpose of claiming that mark.
Hypo:  A single product can have multiple marks.  (This creates an association with your brand (aka house mark), but risks tarnishing your own brand if the new product is bad.)
Hypo:  A TM is abandoned.  If two companies both try to pick it up, they must use it in conjunction with their house mark (ie Sweater Bee by Cambridge).
Hypo:  The use of the TM “Spam” by the Boston Globe doesn’t violate the TM because it is non-competitive use (that is, the Globe isn’t in the same market as Spam).
Hypo:  “Fair and Balanced” used on Al Franken’s book does not cause confusion with Fox, so Fox has no case for TM violation.
Hypo:  No TM on a Koosh ball’s shape, because its shape is its functionality.
Hypo:  Coke can get a TM on its bottle, because the bottle shape has no special function.
Hypo:  Pink insulation can be TM’d, since the color is not functional, and it has secondary meaning in that market.  But if consumers in that market think that all insulation is pink, then it became generic and there is no secondary meaning, and thus no TM.
Hypo:  Something can be functional even if that function is entirely subjective, like a placebo.  Pepto Bismol, for example, could not TM every color except puke-green.
Hypo:  Beach-Boys licensing of that name to its four band members.  When licensing a TM, be sure to control its use so as to avoid confusion.
Hypo:  Making a song about Barbie does not violate TM, because there is no likelihood of confusion about who made the song.
6. Patent

Patent PFC—CB 386, Supp. 354, Sec. 101:
1. Originality (I created it.  See Sec. 102(f), Supp. 355.)
2. Novelty (Nobody else has invented it yet.  Objective standard.  Patents protect the first to invent, not the first to file.  (To prove first to invent, be able to prove the date of conception and prove diligence in persuing the invention.) (For the patent to be valid, under Sec. 102 (a, b), Supp. 354, it must at the time of application and one year prior not be known or used in the US, or [patented or described in writing] in  a foreign country.) 
3. Utility (Amoral; it only has to do what it says it does.  It must be useful / concrete/ tangible.)
4. Disclosure (per Sec. 112, Supp. 360.  The patent gets published to the public 18 months after being granted.  The disclosure must be made such that an average person skilled in the relevant art can understand how to make and use the invention.)
5. Nonobviousness (per Sec. 103, Supp. 355.  Subjective standard.  Ask:  Given the prior art that the ordinary person in that field would know about, would the invention have been obvious at the time it was made to a person having ordinary skill in the relevant art?) (The judge should not ask if it is obvious in retrospect to himself.) (Secondary factors re: nonobviousness—Was the invention economically successful?  Was it the first thing to solve a problem?  How long had the problem been around?  How much research and development had been spent on the problem?  Are consumers willing to pay more for this solution?  Are others trying to license it?)
6. Fits into one of the statutory categories.
Statutory Categories:
1. Process (a method of doing something, including business)
2. Machine (soemthing with moving parts)
3. Manufacture (creating something from raw materials)
4. Composition of Matter

5. Improvement
Types of patents:
1. Utility patents (for functional things).
2. Design patents (for non-functional things; see Sec. 171-173).
3. Plant patents for asexually reproducing plants; see Sec. 161-164.
4. Patent-like protection for sexually reproducing plants under the Dept. of Agriculture.  CB 406.
Exclusively Federal, based on Art. I, sec. 8, cl. 8 of the Constitution.
A patent gives its owner a negative monopoly, meaning that he has the right to exclude others from making, using, offering for sale, selling, or importing the invention.  A patent is not a positive monopoly because substitute goods may exist.
Sec. 261, Supp. 412—To sell a patent, there must be a writing.  To prove that you’re the first buyer, the writing should be recorded.  Also, there should be a financing statement.
Sec. 262, Supp. 413—You can sell your patent to concurrent owners, but nobody will buy it.

Lasts for 20 years.

Patents create a presumption of validity.  They can be reexamined at the request of a third party.  A judge will review a patent when invalidity is a counterclaim to patent infringement.
Expensive to get, and it often takes 2 years for the Patent Office to process.

The person who conceived of the idea (with specificity) first (a property theory) gets the patent.

If a patent is declared invalid in court, then the licensee need not pay royalties.  Lear, Brulotte CB 54.  Although this violates K doctrine, it enshrines the patent law balance between incentives to create and keeping things in the public domain.
Always determined by the U.S. Ct. of Appeals for the Federal Circuit (except when raised as a counterclaim.)
Laws of nature, physical phenomenon, and abstract ideas (whether something is abstract or has been reduced to practice is decided along a continuum) are unpatentable. CB 392.
ie Diamond v. Chakrabarty CB 389, where a human-made living microorganism is patentable.
ie State St. v. Signature Financial Group CB 295, where business methods were deemed patentable.
ie Hotchkiss CB 435, where replacing a wooden doorknob with a porcelain one did not demonstrate sufficient skill to meet the nonobviousness test.

ie Graham v. John Deere CB 434, where the Ct. got the nonobviousness test wrong by asking whether the judges themselves found the invention to be obvious.
ie Stratoflex v. Aeroquip CB 442, where using two types of tubing to prevent fuel leakage was considered obvious.
Hypo:  Genes and proteins may be patentable, as long as they have real (not merely pretextual) utility.
Hypo:  Software is patentable.

Hypo:  A new mineral found in nature is not patentable, because it is not original (created by you), and it would take too much of value out of the public domain.

Hypo:  Ohm’s law is unpatentable, but a meter that embodies the idea is patentable.  (This incentivizes inventors to make things that are useful to the public.)
Hypo:  You can patent a method for lifting heavy boxes.
Hypo:  New surgical procedures are not patentable, because it doesn’t benefit the public since doctors are already incentivized reputationally to invent surgical procedures.

Hypo:  If you get a patent by improving someone else’s patented invention, you can’t use yours, but neither can they use yours.
Hypo:  If someone invents it in a foreign country, but neither patents it nor describes it in writing there, then you can get a patent on it in the US.  See Sec. 102(a, b), Supp. 354.
Hypo:  If someone invents it in a foreign country and tells you about it, then you cannot get a patent on it because of the originality requirement.  See Sec. 102(f), Supp. 355.
Hypo:  If you wait more than one year to apply for a patent, then you can’t get it.  See Sec. 102(b), Supp. 354.  Policy:  If it has been in the public domain for over a year, then people have a right to assume that they can produce it and build on it.
Hypo:  A plastic foldable frisbee is patentable.
Hypo:  A baby bottle that is easy for a baby to hold because it has a new space in the middle of it is patentable.

7. Copyright
Copyright, per Sec. 102(a), Supp. 135:

1. originality (Feist CB 606 also requires a modicum of creativity).
2. a work of authorship
3. fixed (at least semi-permanent) in a tangible (concrete) medium
Copyright requires originality (I created it), but not novelty (it is new to the public, not just new to me).  Thus, if you are the second person to write a poem, but you didn’t see or know about the first copy, then it is original but not novel, and can be copyrighted.
Copyright protects the form of expression, not the idea or information itself, per Sec. 102(b), Supp. 136.
Copyright gives the owner the following exclusive rights per Sec. 106, Supp. 144:
1. right of reproduction (copying) of the work
2. right to make derivative works

3. right to distribute (by sale, rental, lease, lending, or otherwise) copies of the work

4. right to publicly perform the work (only re: literary, musical, dramaitic, choreographic, pantomimes, and motion pictures)

5. right to publicly display the work (only re: literary, musical, dramaitic, choreographic, pantomimes, pictoral, graphic, sculptural, motion picture, or other audiovisual works)

6. right to perform via digital audio transmition (only re: sound recordings)
Primarily Federal, based on Art. I, sec. 8, cl. 8 of the Constitution.
Works of visual art (limited to paintings, drawings, prints, or sculptures per Supp. 134), when copyrighted, give the author the non-transferable rights to, per Sec. 106(a), Supp. 145:

1. claim authorship of the work

2. prevent use of his name as the creator of any work that he didn’t create

3. prevent any changing of his work that would be prejudicial to his honor or reputation
4. prevent any intentional or grossly negligent destruction of his work (ie a mural on a building)
The merger doctrine of copyright parallels the functionality doctrine of TM.  Consequently, per Sec. 102(b), Supp. 136, copyright cannot be extended to any idea, procedure, process, system, method of operation, concept, priciple, or discovery.  If the underlying idea cannot be separated from the form of expression, then it cannot be copyrighted.
You must register a copyright in order to sue, per Sec. 411(a), Supp. 241.
Copyright registration is optional, per Sec. 408, Supp. 238.

To register a copyright, one must deposit two copies with the Library of Congress within three months of publication, per Sec. 407, Supp. 236, and pay the registration fee.

Notice of copyright is optional, per Sec. 401(a), Supp. 232.

If you put copyright on your media, then there is a presumption that the copier knew that the work was copyrighted, per Sec. 401(d), Supp. 233.  But if the copyright violation was unintentional, then only injunctive relief and no monetary damages will attach.
If you register within five years of creation of the work, then you get a presumption that the work is copyrighted, which shifts the burden of proof to the defendant, per Sec. 411(a), Supp. 241.

To deter copyright infringement, a plaintiff in a copyright case can request either actual damages, or an amount that the judge sees fit between $750 and $30,000, per Sec. 504(c)(1), Supp. 245.
Contributory infringement occurs where there is no substantial non-infringing use.  This is the same as in patent law.
Exception:  Teaching allows some display of copyrighted works, per Sec. 100, Supp. 153.
Exception: Library use per Sec. 108.

Exception: Religious services per Sec. 110.

Exception: Background music in a store per Sec. 110(5).

Exception: Cable (Sec. 111) or satellite (Sec. 119) TV.

Exception: Others (Sec. 120-122; compulsory licensing sometimes is required to obtain a copyright).
Exception:  Selling your used book, aka the first-sale doctrine, does not violate its copyright, per Sec. 109(a), Supp. 151.  (This does not apply to software, where you bought a license, not a copy.)  In other words, when you sell a lawful copy for the first time, you lose your distribution rights under Sec. 106(3), Supp. 144 to that copy.
Defense:  Fair use, per Sec. 107, Supp. 147.  Four factors:
1. the purpose of the use (parody; also criticism, comment, news reporting, teaching even w/ multiple copies, scholarship, and research)
2. the nature of the copyrighed work

3. the size of the portion of the work used

4. the effect of the use on the market(s) for the copyrighted work
Lasts for the life of the author plus 70 years. (Sonny Bono / Mickey Mouse Act—applies retrospectively to already existing copyrights.  The copyright’s time must be limited, per the Constitution, Art. I.
Under the work for hire doctrine, the ER is considered to be the inventor of his EEs’ inventions.  Sec. 201(b), Supp. 219; Supp. 134 (definition).  This applies to EEs, but not to independent contractors.  This doctrine may be unconstitutional under Article I.
To transfer a copyright, the transfer must be in writing to prove that the seller is the true owner of the copyright, per Sec. 204, Supp. 219.
ie Feist CB 606, where originality in creating phone books is said to include some modicum of creativity (ie in the compilation of the data).

ie Mirage Editions CB 662, where the Ct. held that mounting a tile from a purchased textbook violates the derivative work provision of Sec. 106(2), Supp. 144, rather than being considered part of the first-sale doctrine of Sec. 109(a), Supp. 151.  This case was wrongly decided.
ie Lee v. A.R.T. Co. CB 664, where the Ct. held that mounting a picture does not violate the derivative work provision of Sec. 106(2), Supp. 144.

ie Columbia Pictures, Inc. v. Redd Horne, Inc. CB 668, where the Ct. found a copyright violation in defendant’s allowing movies to be watched at their place of business, based on (an expansion of?) the public performance doctrine in Sec. 106(4), Supp. 145.
ie Harper & Row v. The Nation CB 685, where the copying was done to scoop the rightful publisher, it violates copyright and is not fair use.
ie Sony v. Universal City Studios CB 717, where the copying enabled time shifting, to let people watch their television shows later, which is fair use.

ie Campbell v. Acuff-Rose Music CB 697, where 2 Live Crew’s parody of the song Pretty Woman was found to possibly be fair use, since it was a parody.  Look to whether the work was transformative or merely substitutional.
Hypo:  A law review journal can copyright the compilation, but the authors get copyright over their individual works.

Hypo:  A book that tells what happened in every Seinfeld episode, reporting fictional facts, violates the copyright right of reproduction.
Hypo:  Whether a professor gets a copyright in his slides depends on the scope of his employment.

Hypo:  The scripted (non Q&A) portion of a professor’s lecture is copyrightable.  It is fixed in the professor’s written notes.
Hypo:  A live or extemporaneous broadcast that is not being simultaneously recorded is not fixed, and thus not copyrightable.

Hypo:  You can copyright a mouse or girl doll, provided that it looks sufficiently different from a copyrighted Mickey Mouse or Barbie doll.

Hypo:  Making a song about Barbie doesn’t violate the derivative work requirement, because the work does not copy the doll.  (No TM violation because no confusion regarding the source of the song.)  (Yes dilution/tarnishment violation, because of the mental association made with the product.)
Hypo:  Photographing a sculpture violates copyright.

Hypo:  Under the merger doctrine, a Koosh ball cannot be copyrighted, because the design is functional.

Hypo:  Facts cannot be copyrighted, but their method of compilation can be copyrighted.

Hypo:  A cookbook describes a process, and thus cannot be copyrighted per Sec. 102(b), Supp. 136.

Hypo:  Photocopying a picture violates the copyright holder’s right of reproduction (copying) under Sec. 106(1), Supp. 144.

Hypo:  Copying a computer file violates copyright.

Hypo:  A translator can get a copyright for his original translation, but he must get a license from the copyright-holder of the work that he translated in order to copy or distribute it.

Hypo:  Framing a poster does not violate the derivative works requirement, because framing the poster was implied in the K (despite Mirage).

Hypo:  Turning a picture into a lampshade may violate the derivative works requirement, in that it prevents the author from having the exclusive right to expand into that market.

Hypo:  Using someone else’s fictional character in your book violates copyright under the derivative works requirement.

Hypo:  Copying a newspaper is not fair use.

Hypo:  Giving a copy of a magazine does not violate copyright because of the first-sale doctrine.

Hypo:  A movie review in a newspaper is fair use.
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