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Test Taking Tips:


1.   ORGANIZE


2.   Try to identify the big issues


3.   Don’t spend time working on an issue that is not there.


4.   You don’t have to talk about all 3 levels of scrutiny.  Just talk about what applies here.  Don’t spend time on background information.


 5.   Question the question.  Don’t just add stuff just to say that you know it unless you think it’s relevant.


6.   Don't cite a case unless you explain why it’s relevant.


7.   You should not expect to use everything you know.


8.   You should come down with an answer, but don’t start with one.


9.   Look carefully at the weighting and how much time you should devote on each question.


10. Read the question thoroughly 1st; On the 2nd reading, start marking it up.   


______________________________________________________________________________





4 Major Issues That Will Be On An Exam:


I.	SEPARATION OF POWERS- 3 branches of government and the allocation of powers.


II.	FEDERALISM- The scope of federal power and the negative/dormant commerce 	clause.


III.	STATE INTERFERENCE WITH THE FEDERAL SYSTEM


IV.	INDIVIDUAL RIGHTS.





I.	SEPARATION OF POWERS


- The utmost power is judicial review


	Marbury v. Madison- The Supreme court reviews the act of failure to deliver conflict 	between the Constitution and a Congressional Act.  The Supreme court is the ultimate 	decision maker in all cases that are appropriately in front of them.


-It is unlikely that you will face a question directly on this case.  So, on an exam, you may have to ask yourself, “what is the connection here?”.  You have to see the connection of the issue on an exam and apply Marbury to it.


- The central idea is that the constitution is law, not merely a collection of ideas, but it is law.  It governs the adjudication of cases.


	The narrow interpretation of Marbury- The ct. may refuse to give effect to a statute if in 	the court’s view that statute is repugnant to the constitution.  Under this reading, the 	power of judicial review is incidental to the power to the states.  If the constitution is law, 	the court must decide a case in accordance to the constitution.  If that means usurping 	federal law, then so be it.


	The broad interpretation of Marbury- Judicial Supremacy: The federal judiciary is 	supreme.  The Supreme court is supreme in interpreting the constitution, unlike the 	narrow interpretation which holds that the courts decide in accordance with the law.


	McCulloch v. Maryland- A state cannot tax an instrument of the government even 	though its instrument is in that state.  This basically says that it is okay to tax the state, 	but not federal and national entities.


	Martin v. Hunter’s Lessee- Hunter claimed ownership of the land pursuant to a state 	grant which confiscated land from the British.  Martin claimed the land under the anti-	confiscation clauses.  Supreme ct. held for Martin, holding that section 25 of the Judiciary 	Act is supported by the constitution.  Does the Supreme ct. have the right to overrule 	state law?  What is being argued here is section 25 of the Judiciary Act. 


	McCulloch v. Maryland- action was brought against McCulloch for failure to pay a state 	tax assessed against the a branch of the Bank of the United States.  The Supreme ct. held 	for Maryland, holding that the states have no power to burden the operations of the 	constitutional laws enacted by Congress.  What is important here?  The extent of 	Congressional power; the limit of state sovereignty; the nature of the union; the 	principles by which constitutions should be interpreted.   





What about the Supreme Court in relation to the other branches?


- The chief limitation is judicial review.  The court has to sit back and wait for a case to be properly presented before it.  This is often referred to as the justiceability issue.  Is it properly before the court, etc.?  The open question remains whether and when the court has the last word. 	


	Narrow interpretation- This says that the courts have the power to disregard a statute.  	There is nothing wrong with Congress or the Pres. having their own view about the 	constitution.


	Broad interpretation- The Supreme court is Supreme (Judicial Supremacy).





Doctrine of the Political Question- Some questions are beyond judicial competence.  This is a question that the courts will not decide.


	ex:  True foreign affairs and military command decisions.  The pres. can make these 	decisions without judicial review.


	ex:  Impeachment.  This is flatly inconsistent with the narrow interpretation of Marbury, 	but broadly consistent with Marbury.  Under the narrow interpretation, there is no 	reason for the court to refuse the law; the court has to do what the law says.  However, 	under the broad interpretation, the court can decide that they don’t want to get involved 	and they won’t have to.





II.	FEDERAL LEGISLATIVE POWER


-  Congress can tax & spend and make war.


-  Congress can provide an army and navy.


-  Congress can have power over immigration and naturalization.


What Congress does not have is the Police Powers, a general inherent power in the government to do whatever is right and necessary.  So, for every federal legislative enactment, it must be related to one of the powers of the government.  A law that is not one of the federal powers is invalid, but the same law can be passed by the state.


Article V indicates that Congress has the power to make amendments to the Constitution. 


	A.  Individual Rights- Neither the government not the states can invade individual 	rights.  A state statute would be invalid for those reasons.


	B.  13th, 14th, and 15th Amendments- These are the Civil War Amendments.  They all 	say that Congress shall have the power to enforce these amendments.


	C.  Commerce Clause- Article I


	D.  10th Amendment-  All powers not given to the federal government are 	reserved to the states.





A. Individual Rights


Slavery and Federalism


Article IV- the citizens of each state shall be entitled to the privileges and immunities of every state.  Any slave that flees from one state shall be delivered back to their own state having jurisdiction of the crime.


	State v. Post- was a question of whether it made slavery constitutional in New Jersey.  	The ct. held that free and equal did not make slavery unconstitutional.


	Prigg v. Pennsylvania- A Pennsylvania statute prohibited any person from removing 	black from the state by force.  The Supreme ct. held this statute unconstitutional and 	further held that the Fugitive Slave Act of 1793 assisted owners in securing slaves and 	state laws that regulated how slaves were to be delivered is unconstitutional.  This act 	basically said that a person can reclaim a slave without due process.


	Dred Scott v. Sanford- Scott argued that he was a free slave under the Missouri 	Compromise of 1820.  The Supreme ct. here held that Scott was not a citizen under the 	Constitution and therefore had no jurisdiction to bring a claim.  This case is striking down 	the Missouri Compromise.  It’s ironic that the state recognized Scott’s ability to be a 	citizen, but the federal courts didn’t. 





B.  13th & 14th Amendments


- Congress can prohibit public or private race discrimination under the power to enforce the 13th Amendment.  It can also do the same for the 14th Amendment.


The 14th Amendment and Reconstruction


Sections 1 and 5 of the 14th Amendment are very important to remember because they are still discussed today.


	The Slaughter House Cases-  a Louisiana statute granted to a company the exclusive 	right to engage in the livestock landing and slaughterhouse business in an area including 	New Orleans.  Butchers who were restricted by the statute brought suit to invalidate the 	monopoly, claiming that it was unconstitutional.  The Supreme ct. held that these rights 	were not the privileges and immunities of citizens within the meaning of the 14th 	Amendment.  This is a federal question; the due process in the 5th Amendment is 	intended for the federal government and not the states.   


	Plessy v. Ferguson- The Supreme ct. held that separate but equal does not stamp the 	colored race with inferiority as Plessy argues.  This was consistent with the Slaughter 	House Cases. 


The 13th Amendment provided express provisions for the federal government to intervene.  Despite this, the federal government began to provide black codes. 














C.  Article I- Commerce Clause


The commerce clause is the power to regulate commerce among the states.  It is the primary tool relied on by Congress to regulate domestic affairs, but it is not limited. ex: Lopez. 


(  Rules of Conduct


(  Interstate Sales of Goods


(  Substantial Effects Test- these are different from the first two because it may not look like the usual commerce.  Congress may look at local activities that may have an effect on interstate commerce.  If “on its face”, it doesn’t deal with commerce, use the necessary and proper clause. 


ex: US v. Darby or the regulation of strip mining.  Under the substantial effect test, it is not whether the individual has an effect, but whether the entire activity would have a substantial effect. 


(  Necessary and Proper Clause- instrumentalities of interstate commerce. ex: railroad, internet, fax machines, etc. because it can carry commerce.  Congress can regulate conduct related to interstate commerce. 





In assessing a commerce clause challenge, you would ask 2 questions:


1. Does the question regulation economic activity? or


2. Is the question related to the regulation of economic activity?





	1.  The Commerce Clause in the Early 20th Century


		Gibbons v. Ogden- This case stood for the proposition that Congress has the 			exclusive authority to regulate commerce.


		United States v. E.C. Knight Co.- The United States invoked the Sherman Act to 			set aside the acquisition by the American Sugar Refining Co., which left only one 			independent refinery in operation.  The Supreme ct. held that the Sherman Act did 		not reach this monopoly because the Constitution did not allow Congress to 			regulate “manufacturing”.  Commerce succeeds to manufacture and is not a part 			of it.


		Champion v. Ames- The Federal Lottery Act of 1895 prohibited the interstate 			transportation of foreign lottery tickets.  Champion was indicted for shipping a 			box of 	Paraguayan lottery tickets from Texas to California.  The Supreme ct. 			rejected his challenge to the constitutionality of the act, stating that it constitutes 			interstate commerce 	because it has a recognized value of money being carried 			from one state to another by independent carriers.


		Hammer v. Dagenhart (Child Labor Case)- Congress enacted the Child Labor 			Act, which prohibited the transportation of interstate commerce of goods 				produced in factories 	employing children under 14 or employing children from 			14-16 yrs. for more than 8 hrs. a day.  The Supreme ct. held that statute 				unconstitutional in that the act does not regulate transportation among the states, 			but aims to standardize the ages at which children may be employed.  The 10th 			Amendment is used here as a source of limitation on Congress.











		A.L.A. Schecter Poultry Corp. v. United States (“sick chicken” case)- The 			Schecters were convicted of violating the wage and hour provisions of the 				National Industrial Recovery Act (NIRA).  The Supreme court held that the 			statute was unconstitutional in that neither the slaughtering nor the sales by the 			Schecters were transactions in interstate commerce.    


		NLRB v. Jones & Laughlin Steel Corp.- The National Labor Relations Act 			established a system for regulating labor/management relations, giving employees 		the right to organize and bargain collectively and unfair discrimination against 			Union members.  NLRB charged Jones & Laughlin with the unfair practice of 			firing employees because they sought to organize a union.  The Supreme ct. held 			that the act was constitutional and that employees have a right to self-organization 		and to have representatives of their own choosing.  Beginning with this case, the 			ct. started to show a greater willingness to defer to legislative decisions. 


		Wickard v. Filburn- Under the Agricultural Adjustmt. Act, the Secretary of 			Agriculture set a quota for wheat production in which each wheat growers were 			given an allotment under the quota.  Filburn was penalized for harvested more 			than his allotment.  The Supreme ct. held that under the Commerce Clause, 			Congress does not possess the power sought to exercise in this instance and that 			the act is an unfair promotion of the markets and prices.  The court said “what 			would happen if everyone did what the ( was doing?”.  It is not a question of 			whether this one person would have a substantial effect on interstate commerce, 			but whether the whole activity would have a substantial effect (meaning, if 			everyone decided to do that activity).


		United States v. Darby- Darby was charged with violated the Fair Labor Standard 		Act of 1938, which prohibited the shipment of interstate commerce of goods 			manufactured by employees who were paid less than a prescribed minimum wage 			or who worked more than a prescribed maximum number of hours and prohibited 			the employment of workers in production “for interstate commerce” at other than 			the prescribed wages and hours.  The Supreme ct. upheld that statute.  This case 			flatly overruled Hammer v. Dagenhart.  As a result, Congress is completely free 			to impose whatever conditions it wishes upon the privilege of engaging in an 			activity that substantially affects interstate commerce, so long as the conditions 			themselves violate no independent constitutional prohibition.


	


	2. Commerce Clause and Civil Rights


	The authority for Congress passing statutes is through commerce.


		Heart of Atlanta Motel v. United States- this case deals with inns and hotels 			catering to interstate guests.  The Supreme ct. has usually upheld the authority of 			Congress to keep the channels of interstate commerce free from immoral and 			injurious uses.


		Katzenbach v. McClung-  deals with restaurants utilizing substantial interstate 			supplies.  


	


	- The early phases of the commerce clause gets into state rights v. federal rights.  Here, 	the courts feel that it is important for the government to regulate interstate commerce.  


	In recent years, however, the Supreme ct. has tried to focus on the external limits of the 	states, such that the separation of powers is threatened.


		Steward Machine Co. v. Davis- an employee paid a tax to the US Treasury 			under the federal unemployment compensation system.  If the employer also made 		contributions to a state unemployment fund that had been certified by the Sec. of 			Treasury, the employer received up to 90% credit against the Federal tax.  The 			Supreme ct. concluded that this system did not involve the coercion of the states 			in contravention of the 10th Amendment.  Justice Cardoza says here that “there 			must be a showing that tax, etc. is a weapon for coercion, destroying or impairing 			the autonomy of the states.


	


	Dormant Commerce Clause- the dormant aspect of the commerce clause.  It arises only 	when Congress has not acted.  (Only in the absence of federal legislation).  The question 	is whether state law is pre-empted by the un-exercised power to interstate commerce.


	The Dormant Commerce Clause has 3 Rules:


	1. It has to be completely internal (intrastate).


	2.  No state discrimination against out-of-state interests.  You have to treat in-state and 	out-of-state interests alike.


	3.  No taxing other states at a higher rate.  


		ex:  Cigarette makers in VA must tax cigarettes the same in VA as in NC.


	Are there exceptions?  Yes, where it is truly necessary to protect health or safety.


	ex: living organisms that risk contamination.  You can discriminate because the out-of-	state interests have a health risk, but this is very rare.


	(  Discrimination to out-of-state interests are not allowed, but subsidies are.


	ex: A state can give money only to in-state residents, like Welfare.  A person cannot 	receive NY welfare benefits and then move to VA and say, “Give me my benefits.” 


	Examples of other subsidies are in-state tuition.  States can sell in-state tuition at a lower 	costs.  When the state is a market participant (buying or selling a good), it can choose to 	sell to in-state interests.  


	The rationale is that when the state subsidies in-state interests, the state bears the cost, but 	when it discriminates in out-of-state interests, the government bears the cost.


	ex: A state has a statute that says, “No truck may travel here carrying more than __ tons.”  	This is a non-discriminatory statute and is routinely upheld (almost always valid) 	EXCEPT where the state unduly burdens interstate commerce.  Even a non-	discriminatory statute 	can be held invalid if it unduly burdens cost.


	ex: A state wants round mud flaps on trucks entering its state instead of square mud flaps.  	This would cause a truck with square flaps to stop, have them removed before entering 	this state, and then put the flaps back on after leaving the state.  This unduly burdens 	interstate commerce with time and is therefore invalid.





	(  None of this applies if Congress consents to the state regulation, even if the statute is 	discriminatory.


	ex:  The McCarron Act is a statute that authorizes states to regulate insurance any way 	that the state likes.  States then impose a tax on people from outside states.  This is 	discriminatory but it is still okay because Congress authorized the act.  


	The negative dormant clause only arises when Congress has not acted.


	


	3 Types of Situations That Run Afoul Interstate Commerce:


	1. A state law whose purpose is to regulate interstate commerce.


	2. State laws that discriminate against interstate commerce. ex: Kassel


	3. State laws that don’t discriminate, but never the less burden. 


	


	3.  The Commerce Clause Today


		United States v. Lopez- This deals w/the Gun Free School Zone Act.  The court 			held there was no substantial effect on interstate commerce, therefore it is beyond 		federal power.    


		(  There may be a question that is a variation of Lopez on an exam- Possibly 2:


			1- Congressional findings issue.  You would have to determine whether 				Congress had not bothered to make any findings on substantial effect.


			2-  Congress passes a law that states, “No one can possess within 1,000 ft. 				of the school any firearm that has traveled within interstate commerce.”  				This statute will probably get upheld because it is not a regulation on 				substantial effect, but on interstate commerce.


			Be prepared for both of these possible questions.





	(  Make 5 inquires to test the dormant commerce clause:


	1. Is the law rationally related to a legitimate state interest?


	2. Does it have a practical effect in discriminating in interstate commerce?


	3. If it discriminates, does it represent the lease discriminatory means?


	4. Are the burdens clearly excessive in relations to benefits that state derives out of this?	


	5. Does the law represent the lease burdensome means?


	ex:	Alaska Timber- burdened interstate commerce


		Maine v. Taylor- was an appropriate means to keep out the evil concerning 			baitfish.  


		State laws that are rationally related but are discriminatory will be invalidated if 			there is a less discriminatory method.  Think about protectionism.





D. The 10th Amendment 


	Garcia v. San Antonio MTA- The ct. here overruled “National League of Cities”, 	concluding that the “traditional government functions” test was “unworkable”.  The 	therefore rejected a rule of state immunity from federal regulation that turns on a judicial 	appraisal of whether a particular governmental function is “integral” or “traditional”.  	Any such rule leads to inconsistent results.


	Federal Legislation of the Private Sector v. The Public Sector:


	A.  Private Sector- the federal government can do almost anything it likes as a regulation 	of interstate commerce.  


		1.  	Congress can regulate anything in interstate commerce, which is basically 			anything that crosses state lines.


		2.  	Congress can regulate even intrastate activity that has a substantial effect 				on interstate commerce.


	B.  Public Sector-  The federal government can regulate states and localities as part of a 	general regulation.  (ex:  minimum wage employers, occupational safety requirements, 	anti-discrimination and employment laws, etc.  ALL OF THESE LAWS APPLY TO 	PRIVATE AND PUBLIC SECTORS).  However, Congress cannot compel states to 	adopt or enforce regulatory programs, often called the anti-commandeering clause.  	States cannot commandeer use of the program.


	New York v. Unites States- This case deals with the constitutionality of the three 	provisions of the Low-Level Radioactive Waste Policy Amendment Act of 1985.  	Congress told states to deal with this problem or we will figure out a way to deal with it.  	Supreme court says that Congress has to respect individual activities of the states.  	Congress cannot enforce states to enact legislation.  It cannot directly enforce them to do 	something, HOWEVER, Congress can either regulate the legislation itself or bribe the 	states to regulate it.  Practically speaking, the anti-commandeering clause means almost 	nothing.  


	Conditional Preemption- 


	a. Congress can give the states a choice.


		ex:  We invite you to address this issue to our satisfaction.  If you do not, we can 			preempt state law. 


	Congress can also bribe the states.


		ex:  We will give you money if you comply with this regulation.  If you don’t 			want the regulation, don’t take the money.


	Printz v. United States-  Brady Gun Control Act.  Congress says that in order to buy a 	firearm, the person must notify a local sheriff.  Congress is using the officer as if the local 	sheriff was a federal employee and he is not.  Supreme Court says that this is 	unconstitutional.


		ex:  Congress can say:


			a.  Direct Legislation - “We will have the gun check done by an FBI 				agent”


			b.  Conditional Preemption -“We suggest that you have a local sheriff do 				the gun check or we will bring an FBI agent to do it”.


			c.  Spending Power-  “We will offer 1 million dollars to a state that hires a 				local sheriff to do the gun check”.    


	Congress can appropriate money for highway construction, background checks, etc. if 	it is a part of the spending power. 


	Taxing Power-  Must the tax be designed to raise revenue?  Congress may tax as long as 	the tax may theoretically raise revenue.


		ex:  charging $1,000 for a pack of cigarettes.  The court says that this is okay 			because it might raise money.














III.	STATE ACTION


With very few and rare exceptions, individual rights protected by the constitution are protected against the government only and not private actors.  This is state action- it means government action (ex: a municipal ordinance).





A. Garbage and Protectionism


	Cooley v. Board of Port Wardens- This case involved a Pennsylvania law requiring all 	ships entering or leaving the port of Philadelphia to use a local pilot or pay a fine into a 	fund to support retired pilots and their dependents.  The Supreme court upheld the statute, 	agreeing that the regulation of pilots was a regulation of interstate commerce.  Cooley 	requires the court to determine whether a “subject is of “a nature” requiring uniform 	national regulation or diverse local regulation.  


	City of Philadelphia v. New Jersey- A New Jersey law prohibited the importation 	of most “solid or liquid” waste which was originated or collected outside of the state.  	Private landfill operators challenged the statute on preemption and constitutional grounds.  	Supreme ct. held that this affected interstate commerce.  


		There are 2 ways state action may exceed the commerce clause:


		a. Discriminatory


		b. if it had the effect of discriminating the silence of the commerce clause.  


		A state may no longer maintain or improve its environment at the expense of its 			neighbors’ environmental or economic interests, unless no reasonable alternative 			is available.


	C&A Carbone, Inc. v. Clarkstown- Clarkstown built a “waste transfer station” to collect 	solid waste, separate recyclable from nonrecyclable items, and dispose of the waste.  To 	finance the station, Clarkstown had to guarantee a minimum flow of waste to the station 	and would them collect a fee; they enacted a statute requiring all solid waste in the town 	be deposited at the station.  The Supreme court held that the ordinance was 	unconstitutional because it deprives out-of-state businesses of access to a local market.  	To the majority, it did not matter that the lots of in-state trash processors were also 	deprived of the ability to process Clarkstown’s trash.


	Maine v. Taylor- a Maine statute prohibited the importation of live bait fish.  The 	Supreme court upheld the statute as constitutional, since Maine’s population of wild 	fish might be placed at risk by parasites prevalent to out-of-state baitfish, but not common 	in wild fish in Maine.  


	- The ct. held that the statute affirmatively discriminated against interstate transactions 	and therefore could be upheld only if it survived the “the strictest scrutiny”.  The burden 	was on the state to show that the statute served a legitimate local purpose, and that the 	purpose could not be served as well by an available non-discriminatory means.     


	Minnesota v. Clover Leaf Creamery Co.- Minnesota prohibited the sale of milk in plastic 	disposable containers, but allowed its sale in paper nonreturnable cartons.  The Supreme 	ct. accepted the argument that the statute served the purpose of promoting conservation, 	easing waste disposal problems, and conserving energy, although the state trial court 	found the actual bases of the statute was to promote the economic interests of certain 	segments of the local dairy and pulpwood industries at the expense of other segments of 	the dairy and plastic industry.  The state court also found that banning the use of plastic 	bottles would not in fact promote conservation and save energy because paper products 	are environmentally harmful.  However, the Supreme ct. argues that the statute regulates 	evenhandedly by all milk retailers from selling their products in plastic, without regard to 	whether the milk, containers, or sellers are from outside the state, unlike states 	discriminating against interstate commerce.


	West Lynn Creamer, Inc. v. Healy- Massachusetts taxed all milk sales in the state, which 	collected on sales produced both in and outside of the state and the proceeds were then 	distributed to Mass. milk products.  The Supreme court found the program 	unconstitutional in that it taxes goods imported from other states, but did not tax similar 	products produced in-state.





B. Market Participant Doctrine


This is an exception (defense) to the dormant commerce clause.  Under MPT states are acting as participants in the market as opposed to regulating the market.


	S. Central Timber Development v. Wunnieke- Alaska proposed to sell 49 million board 	ft. of timber that it owned and it required that the successful bidder process the timber in 	Alaska before it was shipped out of Alaska.  The Supreme court found no authorization 	regarding Alaska timber and held that the restriction was invalid by the fact that foreign 	commerce is burdened by the restriction.


	- Where the state attempts to affect parties beyond those to whom it is contracting, the ct. 	may conclude that the regulatory consequences of the state’s action outweigh its 	“market participatory” consequences, thus making the state conduct susceptible to 	traditional dormant Commerce clause analysis.  


	- Similarly, if the state’s participation in the market concerns raw natural resources that 	the state has not already processed, the “market participant” doctrine is less likely to be 	applied then where the state has invested labor and capital in manufacturing a product.


	Both of these factors were relied on by the ct. to hold the market participant doctrine 	inapplicable to an Alaska requirement in this case.


- The market participant doctrine permits a state to influence a “discrete, identifiable class of economic activity in which it is a major participant.  The limit of the market-participant doctrine must be that it allows a state to impose burdens on commerce within the market in which it is a participant, but allows it to go no further.  The state may not impose conditions that have a substantial regulatory effect out-side of the particular market.  The market has to be “narrowly defined”.


	ex: In South Central Timber, Alaska contends that it is participating in the processed 	timber market, although it acknowledges that it participates in no way in the actual 	processing.  South-Central on the other hand argues that although Alaska may be a 	participant in the timber market, it is using its leverage in that market to exert a 	regulatory effect in the processing market, in which it is not a participant.  The Supreme 	ct. agreed with South Central.  


	Hughes v. Alexandria Scrap. Corp.- involved a Maryland program designed to reduce 	the number of junked automobiles in the state.  The state imposed more stringent 	documentation requirements on out-of-state scrap processors than on in-state ones.  The 	Supreme court concluded that although the statute reduces the flow of good of interstate 	commerce, nothing in the commerce clause prohibits a state, in the absence of 	congressional action, from participating in the market and exercising the right to favor 		its own citizens over others.


	White v. Massachusetts Council of Construction Employers, Inc.- the mayor of Boston 	required all construction projects funded in whole or in party by city funds or city 	administered funds to be performed by a work force of at least 50% city residents.  The 	Supreme court rejected the argument that the city was not entitled to the protection of the 	doctrine because the order had the effect of regulating employment contracts between 	public contractors and their employees.  The court found it unnecessary to define those 	limits because everyone was “working for the city”.  The fact that the employees were 	“working for the city” was crucial to the market-participant analysis in White.  





C.  Privileges and Immunities Clause- Article IV


Ask yourself 3 questions:


1. Does the challenged law affect a fundamental right under Article IV?  If not, privileges and immunities fails.


2. Is the law’s discrimination of a type that is prohibited by the clause? ex: protectionist.  Is a state favoring its own and discriminating?


3. Does that state have a substantial reason that justifies discrimination against others?





	Corfield v. Coryell- held that a New Jersey statute forbidding nonresidents from 	gathering clams from state waters did not violate the privileges and immunities clause of 	Article IV because the clams were the property of the state.  The privileges and 	immunities clause of Article IV protected interest which are fundamental and which 	belong to the citizens of all free governments.


	Baldwin v. Fish and Game Commission of Montana (the Elk Hunting Case)- held that 	the court must decide whether the ordinance burdens one of those privileges and 	immunities protected by the clause.


	United Building and Construction Trades Council v. Camden- Camden passed an 	ordinance requiring 40% of employees of contractors and sub-contractors on city projects 	be Camden residents.  The counsel challenged the ordinance as a violation of the 	privileges and immunities clause of Article IV.  The Supreme court rejected the statute, 	holding that it is discriminatory against out-of-state residents who will not enjoy the same 	privileges as the NJ citizen resident in Camden.


- Why does Camden fail when it is so similar to White?  The challenge was under the privileges and immunities clause in Camden, which is why it didn’t come White.


- What is the difference between the commerce clause and the privileges and immunities clause?  Look at the market participant issue in Camden.





D.  Trucks, Trains, and Facially Neutral Statutes


	Hunt v. Washington State Apple Advertising Commission- N. Carolina enacted a statute 	requiring all closed containers of apples sold or shipped into the state to bear “no grade 	other than applicable US grade or standard”.  The Supreme ct. held that the statute was 	unconstitutional because Washington apples would have to be marketed under their 	inferior USDA counterparts.  The ct. attached substantial weight to the fact that the N. 	Carolina scheme was apparently intentionally discriminatory.  There was substantial 	evidence that N. Carolina apple growers were responsible for the passage of the statute.


	Kassel v. Consolidated Freighways Corp.- An Iowa statute prohibited the use of 65 ft. 	doubles, one type of truck that Consolidated used, from entering its borders.  Supreme 	invalidated the statute in that it violates the commerce clause and imposed this burden 	without any countervailing safety interest.





E.  Preemption


	Gade v. National Solid Waste Management Association- Illinois enacted two statutes for 	licensing workers who handle hazardous waste.  The federal Occupational Safety and 	Health Admin. (OSHA) required similar standards to the Illinois statute.  OSHA sought a 	declaratory judgment that the Illinois licensing acts were preempted by the OSHA 	regulation.  The Supreme court held that such “dual impact” statutes were preempted.


- Why does a dormant commerce clause feel different than a statutory interpretation case like Gabe?


- Preemption arises when Congress has said something, but they haven’t said it clearly enough, so the cts. are left to determine.  Preemption is statutory interpretation.	





IV.	INDIVIDUAL RIGHTS


A.  Procedural Due Process


There are 2 questions here, which you should ask in this order.


1.  Is life, liberty, or property being taken?


2.  If so, what process is due?


If the government takes your life, liberty, or property, you are entitled to procedural safe guards.


	a.  Life- Death Penalty (has to be a hearing)


	b.  Liberty- Criminal or Civil Confinement; Physical Punishment


	c. Property- What constitutes property?  A house, care, government job, or government 	benefits.


(  Buzz Words- Supreme Court says you have property if you have an entitlement to that employment. You have no property if you have a mere expectation.


(  You are have an entitlement when they say so and not otherwise.


	ex:  You work for a county attorney and the government says, “You will be a county 	attorney until we say so”.  This is an “at will” job.  3 mths later, you are fired.  Do you 	have any rights?  You are legally free to find another job- liberty.  They told you that this 	job was “at will”, so there is no entitlement.


	ex: Same facts as the previous example, except the government says, “ We will appoint 	you for a 5 yr. term unless it’s for cause. (This always designates tenure, and it doesn’t 	just deal with professors).  3 mths later, you are fired.  You have a property right to a 	hearing.


If life, liberty, or property is taken from you, what do you do?  It can mean extremely elaborate procedures or very casual procedures.


The court balances:


	a.  Individual interest at stake- necessarily life, liberty, or property.


	b.  The value of the procedure claimed against the government’s interest in efficiency.  	What kind of notice do you get?  Publication, public hearing, etc.  Am I entitled to a 	lawyer?


Takings Clause- Private property shall not be taken for public use without just compensation.  Private property is any property the government doesn’t own yet.  But, if the government wants to use it, it is now public use.  


What is just compensation?  Fair market value.  What is not easy is the concept of the taking.  What constitutes a taking?  





(  Do not be misled into thinking that everything that the government does that costs you money is a taking.


	ex: The government puts up a house with violent offenders right next door to your house.  	This is not a taking.


A taking requires a physical occupation 99% of the time; if they physically occupy your land.


	ex: You own land on a beach.  The government made this beach public and now 	pedestrians have to cross your front yard to get to the beach.  This is a taking.





Zoning law and environmental laws- This is almost never a taking.  The government could tell you not to build on land, but they still don’t physically occupy your land.  So long as the law leaves an economically viable use, there is no taking.  HOWEVER, there is an exception:


	Lucas v. S. Carolina Coastal Council- The government informed him that he can’t build 	on the lots under the Beachfront Management Act.  The Supreme ct. was then required to 	decide whether the Act’s dramatic effect on the economic value accomplished a taking of 	private property under the 4th and 5th Amendments requiring the payment of just 	compensation.  The Supreme court said that this is a taking because it left him with no 	economically viable use.  The government didn’t tell him that he couldn’t build a 3-story 	building, etc.  They told him that he couldn’t build at all.





B. Substantive Due Process


	1. Economic Substantive Due Process


	- Concepts of economic liberty mainly took the form of freedom of contract and property 	rights, using the 14th Amendment to strike down state regulations.


		a. The Lochner Era


			Lochner v. New York- NY had a statute which provided that no 					employee shall “work in a biscuit, bread or cake bakery or confectionery 				establishment more than 60 hrs. a wk, or more than 10 hrs. a day.  The 				Supreme ct. held this statute unconstitutional because it interferes with the 				right of contract between the employers and employees, concerning the 				number of hours in which the latter may labor.  The general right to make a 			contract in relation to his business is part of the liberty of the individual 				rights protected by the 14th Amendment.  The Supreme ct. held that a law 			like this one involves neither the safety, the morals, nor the welfare of the 				public, and that the interest of the public is not in the slightest degree 				affected by such an act.


			- Does NY have the authority to enact this regulation? Yes, from its state 				police powers on behalf of its health, welfare, and safety of its citizens.


	- In Slaughter House, the ct. refused to see privileges and immunities clause.  What was 	impossible to achieve through privileges and immunities became available through due 	process.


			Muller v. Oregon- Oregon had a statute that prohibited the employment of 			women “in any mechanical establishment, or factory or laundry” for more 				than 10 hrs. in any one day because the extensive evidence convinced the 				ct. of ample justification that the women’s physical structure justifies 				special legislation.  The Supreme ct. upheld the statute.   


		b. The Fall of Lochner


			West Coast Hotel Co. v. Parrish- The ct. overruled Adkins v. Children’s 				Hospital and upheld a state law establishing a minimum wage for women.  			Justice Hughes argued that this ruling was for the health of women and 				their protection from unscrupulous and overreaching employers.  This case 			started the Anti-Lochner era.


			United States v. Carolene Products Co.- Congress enacted the Filled Milk 			Act of 1923, based on the findings that filled milk was less healthy than 				butter fat milk, and prohibited any person to ship filled milk in interstate 				commerce.  The Supreme ct. upheld the act.  The ct. here says that if there 				is any rational basis for the statute, they will defer it to the legislature.


			Williamson v. Lee Optical of Oklahoma- An Oklahoma statute made it 				unlawful for an optician to fit or duplicate lenses without a prescription 				from an ophthalmologist or optometrist.  The Supreme ct. upheld that 				statute, holding that in some cases, the directions contained in the old 				prescription are essential when supplying new frames or lenses, so it is not 			violating the Due Process clause by interfering with the optician’s right to 				do business.   


		


C.  State Action Under the 14th Amendment


- This is activity by a state or local government.


- The 14th Amendment limits the power of a state in substantive and procedural rights.


- There is no limitation on private action.  But, a statute may make discrimination by private individuals unlawful.


- The Bill of Rights limits the authority of government, but not against private parties unless it is deemed to be a state action. 


Trespass laws-  Landowners can use their land as they wish.  For example, you can choose to not eat with Republicans or choose to not have them in your home.


	ex: You have a fundraiser and invite all Democrats.  Some Republicans come and you 	won’t let them in.  The Republicans refuse to leave and you call the police.  You are not 	the government, so there is no state action.  But, the government is involved because 		they arrested the trespassers.  Does the government’s enforcement of the trespass violate 	the trespassers 1st Amendment rights?  No, trespass laws protect landowners of all races, 	etc. against trespassers of all races.  As long as it is distributed even handedly, it is okay.


	Moose Lodge case-  a lodge wouldn’t let a black man in because of his race.  ( says that 	the government gave the lodge a liquor license, and therefore the government became 	responsible for the lodge’s racial discrimination.  The government says that if it gives 	licenses to all black clubs and all white clubs, then it is not discrimination.


(  State action is irrelevant where there is anti-discrimination statutes.  Why? The government is not limited to controlling itself and government conduct; it controls private conduct as well.  For example, if a law says no business can discriminate on race, etc., it is a law and noone can discriminate.





Sometimes government and private action blends- Public Function Ideas 


Ask This Question:


1. Is the state intricately involved in private action? ex: Marsh v. Alabama.


- A shopping center is not state action.  Most state action cases involve race discrimination. 


- The government cannot encourage private discrimination or discriminate against any race.


	Shelley v. Kramer- Black families purchased homes that were burdened by restrictive 	covenants.  In each case the state upheld the provision and ruled that respondents were 	entitled to an injunction prohibiting petitioners from occupying the property.  The 	Supreme court reversed the provision, holding that it is clear but for the active 	intervention of the state courts, petitioners would have been free to occupy the properties 	since the owners of the properties were willing sellers and the contracts of sale were 	accordingly consummated.  The government does not have to prohibit private 	discrimination, it just can’t encourage it.


	Burton v. Wilmington Parking Authority- A restaurant refused to serve food or drink to 	( because he was a Negro.  The parking building is owned by the Wilmington Parking 	Authority, an agency of the state of Delaware and the restaurant’s lessee.  ( brought suit 	in that such a refusal abridges his rights under the Equal Protection clause of the 14th 	Amendment.  The Supreme ct. held that the exclusion of the ( was discriminatory state 	action in violation of the 14th Amendment.  When a state leases public property in the 	manner and for the purpose shown, the 14th Amendment must be complied by the lessee.  	The Supreme ct. found state action by the degree of involvement; the state owns the 	actual parcel of land, the building, etc. 


	


D.  Equal Protection and Race Discrimination


The mantra of Equal Protection: - similarly situated individuals will be treated similarly.


Who is similarly situated and what basis is used to decide it?  What does equal protection really mean? 


2 Basic Principles to Keep in Mind:


1. Whenever a fundamental right is involved, the law will have to promote a compelling interest in government to be valid. ex: right to privacy.


2.  When government action relates only to an economic or social matter, but not a fundamental right, the law need be only rationally related to a legitimate purpose. ex: Lee Optical. 


There are 3 tests:


1.  Strict Scrutiny- the law necessary for a compelling interest.  (It is almost always invalid).  There has to be a compelling government interest.


2.  Intermediate Scrutiny- substantially related to an important governmental interest.


3. Rational Basis Test- rationally related to a legitimate end of government.  Laws judged under this test are almost always upheld.





1. Strict Scrutiny- applies mostly to race and ethnicity.  Racial classifications usually 	trigger strict scrutiny.


	Missouri ex rel Gaines v. Canada- Missouri law required separate education for whites 	and blacks, but the parallel black institution did not operate a law school.  A Missouri 	statute authorized the board of curators to arrange for black students to attend institutions 	in neighboring states where no in-state black facility was available.  The Supreme ct. 	allowed Lloyd Gaines to be admitted to the University of Missouri, so the state enacted a 	black law school  The lawyers here did not get what they hoped for but Brown did.  


	Brown v. Board of Education (Brown I)- The importance of Brown was that it opened 	the door for Swept, dealing with the stigmatization that separate was not equal.


	Brown v. Board of Education (Brown II)- Although all provisions of federal, state, or 	local law required racial discrimination in public education to be unconstitutional, there 	remains to be in consideration the manner in which relief is to be accorded.  All the court 	does in Brown I is make this doctrinal announcement, but it made no remedies.





	a.  Alienage- another suspect classification.  Laws that restrict benefits based on 	citizenship are usually struck down.  Laws that restrict private economic opportunities are 	also struck down.


		ex:  If you’re not a citizen, you can’t take the bar.  This is not a valid statute under 		the strict scrutiny test.


		Korematsu v. Unites States- Congress passed a statute making it a crime to 			disobey military orders.  A military commander issued one of a series of orders 			requiring persons of Japanese descent to leave their homes on the west coast.  The 		Supreme court upheld the statute, holding that Korematsu was not excluded 			because of his race, but because the US was at war with the Japanese Empire.  			The ct. uses a rational basis standard in that cts. must subject all racial restrictions 		to the most rigid scrutiny.


(	None of these tests apply to the federal government.  At the federal level, any law will be 	upheld. ex:  Only citizens can get federal benefits, however non-citizens can get state 	benefits.  This is a valid statute.


		


	b.  Disparate Impact:


		Washington v. Davis- Black applicants for positions on the police force claimed 			that a qualifying test administered to applicants for positions as police officers 			unconstitutionally discriminated against them.  The Supreme court upheld the 			test, holding that respondents made no claim that the administration of the test 			constituted an “intentional” or “purposeful” act of discrimination.


		Disparate Impact- places the burden on the ( to show that the discrimination was 		“intentional” or “purposeful”.  


		City of Richmond v. J.A. Croson Co.- The city of Richmond adopted a set-aside 			program, modeled on the one upheld in Fullilove, requiring prime contractors on 			city projects to subcontract at least 30% to Minority Business Enterprises (MBE).  		The Supreme ct. invalidated the statute, holding that the city points to no evidence 		that qualified minority contractors have been discriminated over for city contracts 		or sub-contracts, either as a group of in any individual case.  


		The ct. upheld Fullilove on a rational basis review.  Under Sec. 5 of the 14th 			Amendment, Congress has the right to implement programs.


(	 In a facially neutral government action, it will only be strictly scrutinized if it has both a 	discriminatory impact and purpose.





	c.  Affirmative action- (by the government-remember that it has to be a state action 		for strict scrutiny to apply) is usually the only topic that is held valid under strict 			scrutiny.  Affirmative action is constitutional when it specifically corrects a past 			discrimination against minorities.


(	For the Supreme Court, it is not satisfactory to say, 


	“This society, or this country has a bad past.”  Focus on the wording- it has to 	specifically address a past misconduct.  ex:  Alabama specifically hires 1 black police 	officer out of every 10 hired police officers in order to correct the past misconduct of not 	hiring black police in Alabama.  This is valid under the strict scrutiny test.


		Adarand Constructors, Inc. v. Pena- the Federal gov. gave general contractors on 		government projects a financial incentive to hire subcontractors controlled by 			“socially and economically” disadvantaged individuals.  (s argue that the govt’s 			use of race-based presumptions in identifying such individuals violates the equal 			protection component of the 5th Amendment’s Due Process Clause.  The 			Supreme ct. held that the cts. should analyze cases of this kind under a different 			standard of review than the legitimate interest test that the ct. of appeals used. 


		Hopwood v. Texas- With intentions to increase the minority of certain favored 			classes, the Univ. of Texas School of law discriminates in favor of those 				applicants by giving substantial racial preferences in its admissions program.  			The ct. held that the 14th Amendment does not permit the school to discriminate 			this way and that the classification of persons on the basis of race for the purpose 			of diversity frustrates, rather than facilitates the goals of equal protection.  This is 			not a Supreme ct. decision yet.


	


	d.  Race and the Ballot


		Shaw v. Reno- the general assembly of N.Carolina enacted a reapportionment 			plan that included one majority-black congressional district.  Appellants allege 			that the revised plan constitutes an unconstitutional racial gerrymander.  The 			Supreme ct. held the plan unconstitutional, holding that if the allegation of racial 			gerrymandering remains uncontradicted, the district ct. must determine whether 			the plan is narrowly tailored to further a compelling gov. interest.  The cts. used 			the 14th and 15th Amendments to say that race-based classifications deserve 			close scrutiny.


		Miller v. Johnson- The Justice Dept. proposed the Georgia enact 3 majority-			minority district, also known as the “max-black” plan.  The Supreme ct. held the 			proposal unconstitutional, holding that in utilizing sec. 5 of the 14th Amendment 			to require state to create majority-minority districts, the Dept. of Justice expanded 			its authority under the state beyond what Congress intended.  


		Shaw v. Hunt- N. Carolina’s redistricting plan was perceived to be racially 			motivated.  The Supreme ct. upheld that plan, holding that as long as these plans 			are drawn on the traditional basis, it is okay, but the classification has to be 			neutral. Renquist said that if the central purpose is to eliminate racial 				discrimination, the state must show that the redistricting plan was narrowly 			tailored and achieved to reach that end.


2. Intermediate Scrutiny- substantially related to an important governmental interest.


	a.  gender classifications- (Professor doesn’t know whether to say sex or gender).  These 	classifications trigger intermediate scrutiny and they are usually struck down.  Most of 	the time, there is never a governmental interest when dealing with gender/sex.  ex:  Any 	employment package has to be the same for both males and females.


		Reed v. Reed- An Idaho statute established a hierarchy of persons entitled to 			administer the estate of a decedent who died intestate and when 2 or more persons 		were of the same entitlement class, preferences should be given to the male.  The 			Supreme ct. invalidated this gender classification under the Equal Protection 			Clause.   


		Frontiero v. Richardson- Under federal law, a male member of the uniformed 			services could automatically claim his spouse as a dependent, but a female 			member could claim comparable benefits only if she demonstrated that her spouse 		was dependent for half support.  The Supreme ct. held that this distinction 				violated the equal protection component of the 5th Amendment’s due process 			clause.


		Craig v. Boren- An Oklahoma statute prohibits the sale of non-intoxicating 3.2% 			beer to males under the age of 21 and to females under 18.  The question here was 		whether such a gender-based differential constitutes a denial to males 18-20 years 			of age of the equal protection clause in violation of the 14th Amendment.  The 			Supreme ct. held that this was a violation of the 14th Amendment under Reed.


		Geduldig v. Aiello- case that excluded pregnancy related disabilities.  The ct. 			upheld that statute, holding that unlike Reed and Frontiero, this case was not 			because of gender and those cases involved discrimination because of gender.


		United States v. Virginia (VMI)- The United States maintained that the 				Constitution’s equal protection clause precludes Virginia from reserving 				exclusively to men the unique educational opportunities VMI affords.  The 			Supreme ct. affirmed, holding that Virginia’s remedy to this, VMIL school for 			women, affords no cure at all for the opportunities and advantages withheld from 			women who want a VMI education and can make the grade.

















	b. Individuals with Disabilities


		City of Clerburne v. Clerburne Living Center- a Texas city denied a special use 			permit for the operation of a group home for the mentally retarded, acting 				pursuant to a municipal zoning ordinance requiring permits for such homes.  The 			Supreme ct. held that this violated the equal protection clause in that the 				ordinance permitted a wide variety of structures on the proposed site, but it 			specifically excepted “homes for the insane or feeble-minded or alcoholics or drug 		addicts.  The Supreme ct. also held that the lower ct. had erred in utilizing 				heightened scrutiny.  They used the rational basis standard of review.  Why are 			the mentally retarded not a quasi-suspect class in the eyes of the ct.?  They were 			nervous about extending suspect status to a large, amorphous and hard-defined 			group.


	


	c. Alienage


		Sugarman v. Dougall- a New York statute excluded aliens from all government 			civil service positions filled by competitive examination.  The Supreme ct. held 			that classifications based on alienage, like those based on nationality or race are 			inherently suspect and therefore held that statute unconstitutional.  A flat ban on 			the employment of aliens in positions that have little, if any relation to a state’s 			legitimate interest cannot withstand scrutiny under the 14th Amendment. 


		Plyler v. Doe- The Supreme ct. held unconstitutional a statute that authorized 			local school districts to deny free public education to children who had not been 			legally admitted into the United States, aliens.  Pursuant to this statute, the school 			district required undocumented children to pay a tuition fee in order to enroll.  			The ct. held that denial of education to some isolated group of children poses an 			affront to one of the goals of the Equal Protection Clause: the abolition of 			governmental barriers presenting unreasonable obstacles to advancement on the 			basis of individual merit.  That denial must be justified by a showing that it 			furthers some substantial state interest and no showing was made here.





	d. Sexual Orientation


		Romer v. Evans- “Amendment 2” was added to the Colorado state constitution, 			which provided No Protected Status based on Homosexual, Lesbian, or Bisexual 			orientation.  The Supreme ct. invalidated the amendment and held that it 				withdraws from homosexuals, but no others, specific legal protection from the 			injuries caused by discrimination, and it forbids reinstatement of these laws and 			policies.  The ct. further held that “Amendment 2” classifies homosexuals not to 			further a proper legislative end, but to make them unequal to everyone else, 			which Colorado cannot do.  What is the distinction between equal protection and 			substantive due process?  Some say substantive due process started with Dred 			Scott.  Is there a suspect classification or a fundamental right implicated here?  			Sexual orientation was added to the list of discriminatory classes for special 			protection under the local city ordinances.  Cts. have tended to find this in the 			discussion of substantive due process.  The state needs a very good reason to 			abridge a fundamental right.   	    	





3.  Rational Basis Test- Is the law rationally related to a legitimate interest?  Almost anything can pass rational review.  So long as it’s not insane, it passes rational review.  It never flunks.


(  This is a popular exam question, whether it was taught to you or not:


	City of Burne v. ? -  Religious Freedom Restoration Act.  For years there has been 	litigation for accommodation (exemption) for religious freedom.  The Amish say that if 	their kids are required to go to school, they will leave the farms once they finish school.  	The court said that the Amish were special and therefore, mandatory attendance cannot be 	applied.  However, in 1990, the Supreme Court said that everyone is required to attend 	school.  Congress didn’t like this and applied the RFRA, which said that government at 	all levels must accommodate religious beliefs unless there is a compelling interest not to 	do so.  This is not a violation of Marbury for Congress to give statutory rights that the 	Constitution does not prohibit.


	The Supreme Court struck RFRA down as it applies to state localities, but not directly 	across the board because Congress has no power to regulate how states treat religion.  	Congress can regulate how the federal government treats religion, but not how the states 	treat religion.


	The Supreme Court struck down RFRA in so far as it controlled the states and localities.


		ex: Can the state of NY now pass a RFRA?  Yes, says the court because state 			legislative power is not limited although the federal government is.





(  This can also be applied to racial discrimination. Congress can give you a right if it is not stated in the Constitution.





E.  The Rise and Fall of Privacy


Fundamental Rights-


Where fundamental rights are concerned, equal protection and due process are the same.  The Supreme Court deals with fundamental rights under both equal protection and due process. 


ex: Lochner v. New York- The liberty of contract for workers could not be invaded.  The Supreme Court identified employment opportunity as a fundamental right.


In the 1930’s-1940’s, the Supreme Court substituted fundamental rights for economic rights because they saw Lochner as a bad thing.  Lochner and Roe are somewhat alike.  They both assert a fundamental, individual liberty that the government can’t restrict unless for very good reasons.  It used to encompass economic liberties, now it encompasses personal rights.  Where does a court find a fundamental right?  This is what many people ask.  Viability is the key term here.





1. Birth Control and Unenumerated Rights


	Skinner v. Oklahoma- An Oklahoma statute called the Habitual Criminal Sterilization 	Act defines a habitual criminal as a person who has been convicted 3 times or more for 	crimes amounting to felonies involving moral turpitude, however, offenses arising out of 	the violation of the prohibitory laws, revenue acts, embezzlement, or political offenses, 	shall not come or be considered within the terms of this act.  The Supreme ct. invalidated 	the statute as it failed to meet the requirements of the equal protection clause of the 14th 	Amendment.  What if the court had used due process instead of equal protection?  To 	reach the result that they wanted to reach, they would have had to have used economic 	substantive due process, Lochner.  What distinguishes an equal protection fundamental 	right from a due process fundamental right?  Under equal protection, the cts. have a 	better leeway to decide under strict scrutiny whether sterilization is 	permissible or 	not.  Under due process, the states can change the statute to make sure that criminals 	have due process and then sterilization may be allowed.   


	Griswold v. Connecticut- Appellants, executive director of Planned Parenthood and a 	licensed physician and professor at the Yale Medical School, gave information, 	instruction, and medical advice to married persons as a means of preventing conception.  	This went against a Connecticut statute which prohibits any person to use drugs, etc. to 	prevent conception.  The Supreme ct. held that this violated the right to privacy under the 	14th Amendment.  Was Griswold about privacy or equality?  The penumbra of rights 	comes from this case.  The ct. applied strict scrutiny and said that there is a 	fundamental right to marital privacy and this statute is a direct violation of a 	fundamental right.  


	Eisenstadt v. Baird- the Supreme ct. held that a Massachusetts statute the prohibited the 	distribution of any drug or device to unmarried persons for the prevention of conception 	violated the equal protection clause because it provided dissimilar treatment for married 	and unmarried persons.  Fundamental rights under substantive due process include 	rights of privacy and states have to treat married and unmarried persons the same way.  





2. The Abortion Battle


	Roe v. Wade- The Supreme ct. held that the right of privacy founded in the 14th 	Amendment or in the 9th Amendment is broad enough to encompass a woman’s decision 	whether or not to terminate pregnancy.  Was this case more like Brown or Lochner in the 	analysis?  This seems to be a stronger case than Griswold.    


	Planned Parenthood of Southeastern Pennsylvania v. Casey- A statute was amended to 	require that a woman seeking an abortion either: 1- give informed consent after 24 hours, 	2- get the consent of her parents if she is a minor, and 3- notify her husband of her intent 	to have an abortion.  The Supreme ct. held that the essential holding of Roe should be 	retained and once again reaffirmed.  


- Today the issue is procedural restrictions (laws that don’t forbid abortions, but impose requirements). States do not have to pay for abortions.  Justice O’Connor says that procedural restrictions are okay as long as they don’t unduly burden the women’s right to an abortion.  Informed consent, 24 hr. waiting periods, parental notification, etc. are all okay because they don’t forbid abortions.  


- Parental notification requirements are valid, but parental consent requirements are not.


ex:  Judicial bypass- the judge is required to bypass an abortion.  This falls under the parental notification requirement and is not parental consent.  Parental consent is a 	mother refusing to let her child have an abortion.  


(	 Roe is the ultimate modern challenge to conventional law; that is anyone who believes 	that the Constitution should be interpreted cannot get to Roe.  Roe is also hard for 	process 	theories (political processes).  Roe tends to be the chief modern example of rights 	theory.  


(	If you talk about Roe on your exam, it will be a big mistake to talk only about 	abortions.  You must apply it to the gender discussions and fundamental rights.





3. “Family Values” and the Right to Privacy


	Moore v. City of East Cleveland- the Supreme ct. invalidated a city ordinance limiting 	occupancy of any dwelling unit to members of the same “family”, where the ordinance 	narrowly defined “family” as including only “a few categories of related individuals.  The 	ct. argues that it has held and recognized the freedom of personal choice and privacy.


	Zablocki v. Redhail- The Supreme ct. invalidated a Wisconsin statute providing that any 	resident “having minor issue not in his custody and which he is under an obligation to 	support by court order” may not marry without a prior judicial determination that the 	support obligation has been met, and that the children “are not then and are not likely 	thereafter to become public charges.”  The ct. held that the statute violated the equal 	protection clause, confirming that the right to marry is of fundamental importance for 	all individuals and the statutory classification interferes directly and substantially with 	the right to marry.  


	Bowers v. Hardwick- An adult male was criminally charged with violating Georgia’s 	sodomy statute by committing a sexual act with another adult male in his own bedroom.  	The Supreme ct. upheld the statute, noting that a right to privacy under the 14th 	Amendment does not extend to homosexual sodomy.  There is no fundamental right to 	have homosexuality and sodomy.





F.  Economic and Positive Rights





1.  Equal Protection and Fundamental Rights


	DeShaney v. Winnebago County Dept. of Social Services- Social workers began 			receiving reports that a father was physically abusing his son, but took no action.  The 	son suffered permanent brain damage a few years later, and the mother brought suit 	against the state for depriving the son of his liberty in violation of the due process clause 	of the 14th Amendment.  The Supreme ct. held that the harm was inflicted by the father, 	not the state, and nothing in the language of the due process clause requires the state to 	protect the life, liberty, and property of its citizens against invasion by private actors.


	Dandridge v. Williams- The Supreme ct. upheld a provision of Maryland’s Aid to 	Families with Dependent Children (AFDC) program that granted most eligible families 	their computed standard of need, but imposed a maximum monthly grant of $250 per 	family regardless of family size or computed need.  The ct. held that it is enough that the 	state’s action be rationally based and free from invidious discrimination the regulation 	before us meets that test.


	San Antonio Independent School District v. Rodriquez- this suit challenged the 	constitutionality of Texas’s use of property taxes imposed by local school districts on the 	ground that it produced substantial interdistrict disparities in per-pupil expenditures.  The 	Supreme ct. upheld that Texas scheme in that it did not violate the equal protection 	clause.  All of the statute that have been invalidated all deal with “access” to 	fundamental rights.  The ct. never suggested that fundamental was not required, they 	just can’t be denied. 


	Plyer v. Doe- The ct. held that this statue imposes a discriminatory burden on the basis 	of a legal characteristic over which children can have little control.  In sum, education has 	a fundamental role in maintaining the fabric of our society.


	Edwards v. California- the court invalidated a California statute barring the bringing of 	indigents into the state.  Although the court relied solely on the commerce clause to 	invalidate the statute, it suggested a passing that would not accept stereotypical 	judgments about the poor as justifications for laws disadvantaging them.  The mere state 	of being without funds is a neutral fact- constitutionally an irrelevance, like race, creed or 	color.





2. The Negative Constitution


	Maher v. Roe- The Supreme ct. upheld a state regulation granting Medicaid benefits for 	childbirth, but denying such benefits for nontherapeutic abortions.  The ct. held that this 	case involves no discrimination against a suspect class.  An indigent woman desiring an 	abortion does not come within the limited category of suspect classes.  Accordingly, the 	central question is whether a regulation impinges upon a fundamental right explicitly or 	implicitly protected by the constitution.  This places no obstacles in the pregnant 	woman’s path to an abortion, so it does not impinge on any fundamental right.  A state 	requirement is unconstitutional only if it “unduly burdens the right to seek an abortion”. 	 


	


3. Procedural Due Process and the Welfare State


	Goldberg v. Kelly- the Supreme ct. held that a welfare recipient’s interest in continued 	receipt of welfare benefits was a “statutory entitlement” that amounted to “property” 	within the meaning of the due process clause.  The ct. referred to the brutal need of 	welfare recipients and held that a fairly elaborate hearing was required before benefits 	could be terminated.   


	Harris v. McRae- the Supreme ct. upheld the constitutionality of the so-called Hyde 	Amendment prohibiting virtually all federal funding for abortions under the Medicaid 	program.  The ct. acknowledged that the constitution protected a woman’s freedom of 	choice regarding abortions, but in its view, it simply did not follow that a woman’s 	freedom of choice carries with it a constitutional entitlement to financial resources to 	avail herself of the full range of protected choices.  The Hyde Amendment leaves an 	indigent woman with at least the same range of choice in deciding whether or not to 	obtain a medically necessary abortion as she would have had if Congress had chosen to 	subsidize no health care costs at all.  


	Matthews v. Eldridge- Eldridge had received disability benefits for almost 10 years.  	After considering his response to a questionnaire about his condition, reports from his 	physician and a psychiatric consultant, and his files, the relevant state agency made a 	tentative determination that Eldridge’s disability had ceased.  Eldridge was so informed 	and offered an opportunity to submit a written response, which he did, but his benefits 	were nonetheless terminated.  He claimed that this procedure violated the due process 	clause. The Supreme ct. upheld the termination, holding that some form of hearing is 	required before an individual is finally deprived of a “property” interest, but eligibility for 	disability benefits, in contrast is not based upon financial need, as in Goldberg.   They 	concluded that an evidentiary hearing is not required prior to the termination of disability 	benefits and that the present administrative procedures fully comport with due process. 





G. The Powers of Congress Under the 14th Amendment


	Katzenbach v. Morgan- Section 4(e) of the Voting Rights Act provided that no person 	who has completed the 6th grade in a Puerto Rican school, where in instruction was in 	Spanish shall be denied the right to vote because of his or her inability to read or write 	English.  This provision was designed to enfranchise several hundred thousand people 	who had migrated to NY from Puerto Rico by overriding a NY statute requiring that 	voters be literate in English.  The Supreme ct. held that (4(e) is a proper exercise of the 	powers granted to Congress by (5 of the 14th Amendment.  The application is 	appropriate legislation to enforce the Equal Protection Clause.  What standard of review 	did the court use here?  Rational basis, because they were citizens of this country.  	What’s at issue here is does Congress have the authority to apply this remedy?  If they 	had applied heightened scrutiny, the likelihood is that it would have fallen.  Is this 	facially neutral?  No, not on its face, but race based solutions weren’t intended to be 	neutral.  You have to find discriminatory impact and intent (Washington v. Davis).    	The federal government is a government of enumerated powers; they can expand 	legislation.  All other powers of the state, etc. must follow the constitution.   


	City of Boerne v. Flores- a decision by local zoning authorities to deny a church a 	building permit was challenged under the Religious Freedom Restoration Act of 1993 	(RFRA).  This case calls into question the authority of Congress to enact RFRA.  The 	Supreme ct. concluded that the statute exceeds Congress’ power.  Congress does not 	enforce a constitutional right by changing what the right is.  The ct. further holds that 	broad as the power of Congress is under the 14th Amendment, RFRA contradicts vital 	principles necessary to maintain the separation of powers and the federal balance.  The 	cts. basically said that RFRA is a violation of the establishment clause of the 1st 	Amendment, 	which is really about the separation of church and state.








1ST AMENDMENT


3 Part Test to Prove the 1st Amendment:


1. There has to be an express advocate in an unlawful conduct.


2. There has to be express advocacy with intent to incite unlawful conduct...


3. with a likelihood that they will succeed.
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