STATING A CLAIM


Rule 8  A short plain statement stating grounds for jurisdiction, and alleged facts on each element of the legal claim showing entitlement to relief. (Notice pleading states require a demand for judgement.

People v. DOT ( loses 12b6 b/c no causal relation claimed between (’s dirt median and his accident.  ( deserves sufficient notice of COA to prepare case. 8a req. “entitlement”

Duncan v. ATT ( mixes §1981 claim w/handicap discrimination claim. 12b6 for ( b/c ( did not allege P.F.C  for § 1981.

Rannels v. Nichols ( pant purchaser general averments alleging p.f.c. case v. (  for malicious prosecution (acquittal; lack of probable cause; malice) sufficient for 8.

PLEADING WITH SPECIFICITY/HIGER STANDARDS


Rule 9 requires that claims of fraud or mistake be pleaded with particularity. Malice, intent and knowledge may be averred generally. 

· catch 22 b/c most fraud cases require discovery in order to find particulars.

Dileo v. Ernst & Young ( fraud claim failed b/c only mentioned existence of bad loans and did not point to any one in particular. “Bad business does not equal fraud.” 


Civil Rights qualified immunity for gov’t. officials if they acted with “reasonable misapprehension” 

· clash between Mitchell’s “right not to stand trial and not subject to discovery” & Leatherman’s “no heightened pleading” ruling.

· quandry of §2072’s “not abridge, enlarge or modify any substantive right.”

Shultea v. Wood ( police chief not required to anticipate (councilman’s immunity defense and  plead 9b specific facts, but claim must have more than conclusions. Court will require 7a reply to ( answer, ban or allow limited discovery, followed by a 56.


Burden of Pleading production of sufficient evidence and persuasion with a preponderance of evidence usually rests with same party.

Gomez v. Toledo ( whistle blower challenges wrongful discharge under §1983 and (supervisor wins 12b6 w/qual. immunity.  S.C. rvs. b/c (’s burden to plead immunity as an 8c affirmative defense, only ( can plead belief and good faith (Pre-Leatherman).

Rule 18  Joinder  (rules liberal, Jurisdiction strict) 

· each claim needs independent Subject Matter Jurisdiction !!!!!!!!!!!!!!

· failure to join may imply former adjudication ruling for claim or issue preclusion

· Court may sever trials via 42b


Rule 15 Amendments

a. once as matter of course before response, later, freely given if justice requires

b. IAW evidence Beck v Aquaslide
c. relates back to date of original pleading when

· SOL permits

· related to same transaction, conduct or occurrence

· joined party served IAW 4m, anticipated suit

Moore v. Baker ( 15c denied b/c malpractice a later transaction separate and distinct conduct and completely different facts than previous  informed consent claim.

A Zarbel ( negligent amniocenticis fetal injury claim gave sufficient notice of a failure to secure informed consent before sterilization procedure.

Bonerb v. Richard Caron ( basketball injury gave rise to both original claim of poor maintenance and later counseling malpractice, same transaction, just different theories.

ETHICS & SANCTIONS 


Rule 11 “Best of atty’s knowledge, information and belief after a reasonable inquiry under the circumstances” (no improper purpose, warranted by law, likely evidentiary support and warranted denials).

· sanctions limited to what is sufficient to deter repetition, DNA to discovery.

· partly improper purpose in non-frivolous suit reviewed IAW the Townsend principle (initiate action, main purpose to win claim, one of multiple purposes)

Business Guides v. CCI ( sanctioned for failure to investigate at clerk’s request. 

Bridges v. Diesel Service( incompetent, but not sanctioned for failure to exhaust administrative measures w/EEOC b/c attempted to correct and 11 is for deterrence.

Gerbode v. RTC ( lawyer & firm sanctioned under 11b2 b/c established law did not support RICO claim against religious group. Costs & fees IAW costs of mistake, worth of lawyer and complexity of the case. No 11b2 sanctions for clients.

Cooter –Gell v. Hartmarx Appellate Review limited to  historical facts of lawyer’s investigation, legal sufficiency of claim and fashioning of sanction and will only change a clearly erroneous/abuse of discretion lower court sanctions.

RESPONDING TO A COMPLAINT

Rule 12 B 1-7

1. no subject matter jurisdiction (§1331, 1332 or 1367)

2. no personal jurisdiction (minimum contacts test, LAS)

3. improper venue (§1391)

4. insufficient process (rule 4)

5. insufficient service of process (rule 4, LAS)

6. failure to state a claim…(rule 8, 9b)

7. failure to join indispensable party (rule 19) 

Rule 8 (20 DAYS TO ANSWER/MOTION; 30 DAYS TO REMOVE)

b.
denials (specific/general, whole/in-part, without knowledge=denial)

c. affirmative defenses (court discretion to allow c/claim-defense mistake)

d. failure to deny = admission (except when no response required)

e. pleading in alternative inconsistent with rule 11

Zielinnski v PPI ( general denial misled ( forklift into suing wrong company.( required to admit false ownership b/c should have denied in part/admitted in part.

Layman v. SW Bell ( hide’s easement in denial instead of correctly pleading a 8c affirmative defense. If ( theory of liability DNA, then ( must plead 8c “yes, but.”

Rule 13 Counterclaims and Crossclaims

a. Compulsory 

· arises from same transaction or occurrence that is subject matter of ( claim

· not required if Ct. can’t obtain personal jurisdiction over third party

· USE IT OR LOOSE IT!

b. Permissive any claim against an opposing party that is not the same transaction

g.  Cross-Claim from same transaction as claim or counter claim or about property

Plant v. Blazer Financial Svc. same “aggregate of operative facts” linked Bank’s TLA violation and ( debt as logically related and therefore, a compulsory counterclaim.

Whingham v. Beneficial Finances “same evidence” test  renders TLA a permissive counter claim.  same rule, different tests, different results.

JOINDER OF PARTIES


Rule 20 Permissive Joinder of (s and (s

· arising from the same transaction or series and if any common question of fact or law common to these persons will arise 

· Must have Subject Matter Jurisdiction!!!!!!!!!
· Per 21, misjoinder not a ground for dismissal
Mosley v. GMC ( company wide policy meets same series test for Title VII suit; character of discrimination is common question, though ( race & gender effects vary.

Martin v. Wilks ( white firemen win rt. to contest consent decrees between black firemen and city.  ( claim preclusion fails b/c Ct. rules no privity existed and Ct. or original plaintiffs had burden to implead.  “Day in Ct. trumps 24 obligation.”


Rule 14 Joinder of 3rd Party (§1367 coverage, if necessary)

a. derivatively liable to the third party ( (() for original plaintiff’s claim. 3rd ( may:

· assert 12b’s and 13’s against third party plaintiff

· use (’s affirmative defenses against original plaintiff

· assert claims against original plaintiff from same transaction as original suit

· original plaintiff may assert any claims against 3rd (, only if Jurisdiction allows

Watergate Landmark Condo. v. Wiss Architect (s can’t  implead construction crew b/c faulty design claim not broad enough to include poor workmanship. 14a does not permit “Not Me…Him”, only, “If Me, then Him too.”


Rule 19 Compulsory Joinder  (Need Subject Matter Jurisdiction)

a. necessary (criteria of a necessary party) 
· complete relief lacking without person

· disposition without the person would impede ability to protect interests

· absence would leave party subject to multiple or inconsistent liability

b. indispensable (factors to decide dismissal, if joinder not possible)
· prejudice to person or existing parties if judgement rendered 
· possibility of adequate measures to lessen or avoid prejudice
· adequacy of judgement
· adequate remedy for plaintiff, if action is dismissed
Helzberg Diamonds v. Valley West Mall mere negative effect of lease enforcement on non-party not sufficient for 19; ( prejudiced due to own duplicity, (12b7 rejected.

JOINDER OF PARTIES
Rule 24 Intervention

a. of right, to protect a claimed interest, unless already protected by a party
b. permissive,  at Ct.’s discretion, when there is a common ? of law or fact
NRDC v. USNRC 24 applicant mining company has significantly protectable interest, is not adequately represented by existing parties and would be impeded, as a practical matter from protecting interests in further licenses, if not joined. (applicant’s burden)

Martin v. Wilks ( white firemen win rt. to contest consent decrees between black firemen and city.  ( claim preclusion fails b/c Ct. rules no privity existed and Ct. or original plaintiffs had burden to implead.  “Day in Ct. trumps 24 obligation.”


Rule 23 Class Action

a. Numerosity, Commonality, Typicality, Fair and Adequate Representation AND

b. Risk of Inconsistent Judgements, Injunctive Relief sought for Class, OR predominate question of law or fact ($).

c. “opt out” only applies to class action about $$.

Alco Int’l. ( investor’s commonality and typicality met by ( scheme and ( reliance; common question of fact relies on market theory reliance presumption.  Factual differences not relevant b/c policy value of class actions to ensure market integrity.

Rhone Poulenc ( hemophiliacs with AIDS 23b3 fails in spite of  Judge’s commendable streamlining efforts, b/c a special verdict would cause irreparable harm to the judicial system  by convicting all ( blood suppliers via issue preclusion. 

Hansberry v. Lee new black ( not bound by collusive white restrictive covenant accord, no collateral estoppel b/c not adequately represented by class rep.

REMEDIES

Rule 65 Preliminary Injunctions & TRO’s

a. Preliminary Injunction requires notice and may be consolidated with trial on merits

Ingliss v. ITT Baking ( local bakery wins Injunctive Relief v. cartel by showing a sufficiently serious potential harm and a fair chance of success. (reas. certainty not req.)


test

· irreparable harm
· probably prevail on the merits
· ( not harmed > ( helped by injunction
· Public Interest at stake
b.  A TRO for 10 days max. will be granted if moving party shows
· immediate and irreparable harm

· attempted notice to ( (if ( gives 2 day notice, may contest TRO)

Due Process Implications for Injunctions and Seizures

· ( must have hearing on the merits at a meaningful time

· State must exercise control over State seizures

· waivers of Due Process must be clear, bargained on equal footing w/ actual consent.

Fuentes v. Shevin ( w/holds payments b/c of service dispute and ( files replevin with bare assertions and a bond 2x value.  Sherrif seizes ( TV w/o notice.  S. Ct. holds 

state-sponsored pre-hearing seizure under private control not IAW Due Process.

CT v. Doehr  Judicial hearing before lien on  land IAW Due Process.

Mitchell Judicial oversight, affadavit and bond trump pre-seizure hearing requirement with immediate post-seizure hearing.

Post Judgement/Substitutionary

· Compensatory damages restore (  to  pre-injury condition. ( responsible to mitigated IAW the behavior prudent person at the judicially defined prudent time.

US v. Hatahley Ct. reversed $185k judgement for ( Navajos’ trained horses lost to glue factory pre-hearing seizure b/c reliance on bartered, not market value of general, not individual losses; ( failure to mitigate, and failure to rule out other causal factors.

REMEDIES

Punitive Damages

· purpose to punish or deter and has a malicious intent standard

· vague guidelines for judicial review of rewards

· however, judicial power to correct grossly excessive awards must be established

Ferris v. Kelco damages must be within “Due Process Clause outer limits.”

Pac. Mutual v. Haslip DPC requires judicial Procedural Safeguards to (awards (200x).

TXO v. Alliance punitive award 526 x  compensatory not “grossly excessive” and “did not lack objective criteria.”

Honda v. Oberg Oregon’s requirements that limited damages to the complaint, (std. of proof, a pre-verdict determination and strict jury instructions not IAW Due Process b/c no judicial power to correct lawless, biased or ambiguous verdict. (punitives only 5x)

Specific Relief/Permanent Injunctive Relief

· no bright line between specific injunctive and equitable relief

· no right to jury for equitable relief (VII Amend.) 

· no adequate legal remedy and ( may suffer irreparable harm
Sigma Chem. v. Harris Court utilizes balance of harm test and enjoins restrictive covenant performance.  ( loss of employment possibilities minimal in relation to ( loss of profit potential built over 40 years. Policy sparse analysis, watch for (( harm to (.

Declaratory Relief

§2201, 2202 

· case of actual controversy

· Ct. may declare rights and legal relations of interested party

· force of final judgement

· may be granted though other adequate remedy exists (Rule 57)
Rule 38 Jury Trial Right

· must be IAW VII (common law only) and Art. III§2 (case or controversy, not advice)
· NLT 10 days after service of last pleading, may specify issues 

· right to jury trial is waived, if demand not filed on time

FEES, COSTS AND SANCTIONS

Attorney Fees & Costs

· 54d costs to prevailing party

· 68 if ( written “68” $ offer rejected > final judgement $ ( atty. pays post-rejection $

· 42 USC §1988 one-way prevailing ( to ( fee-shifting for Civil Rights and LL/T, includes 54d costs and attorney fees.

· 11 common law application for malicious prosecution, bad faith and public interest

· American winning ( attorney. takes costs and fees from award (Contin./Ins./Com.)

Evans v. Jeff D.  Ct. allows Iowa settlement with handicapped class action that is contingent on ( attorney’s waiver of right to §1988 fees.  “eligible” means waiverable.

     Scenario
( 
(

54                 fees
(AR
(AR

costs
( 54d
( 54d

68/54
Pre Offer            >
Post Offer

(  fees
( AR
( AR

(  costs
( AR
( 68

( fees
( AR
( AR

(costs
( AR
( 68

68/54d/1988
Pre- 68 Offer          >
Post- 68 Offer

( fees
( (1988 trumps AR)
(    (68 trumps 1988 & 54d)

( costs
( (1988 + 54 a)
(   68

( fees
( AR
(     AR

( costs
( AR
(      (68 trumps 1988 + 54d)

Discover Sanctions and Fees
· 26b3 
work product (37a4)
· 26c 
protective order  (37a4)
· 26g
rule 11 for Discovery

· 30d2,3
deposition behavior (37a4)
· 30g
failure to attend supboena 

· 37a4
motion to compel x, (court costs and fees)

· 37b2
non compliance (sanctions, fees, dismissal)

· 26a1
failure, mislead (37c)
· 36

failure to properly admit (37c2 fees for proof)

· 33

failure to answer interrogatory (37d)
· 30

failure to attend deposition (37 d)
· 26f

failure to participate in discovery plan (37g)
DISCOVERY RULES


relevant scope

· all relevant information that will lead to admissible information, that is

· not privileged b/c of expert witness limits, doctor/patient, or work product

timing

· 16b scheduling conference 90 days after answer, NLT 120 days after service

· 26a1 discovery conference with mandatory disclosure NLT 10 days before 16b.

· 26f discovery plan due to Judge NLT 4 days before 16b scheduling conference

plan for discovery

· claims/elements

facts

location 
method
objections

Rule 26 General Provisions

a. 1
initial required disclosure of 

· key witnesses relevant to facts alleged with particularity in the claim
· documents relevant to disputed facts by category and location
· computation of damages claimed
· insurance agreements
a.2
expert testimony
· identity of  experts who may  testify at trial
· report of retained expert’s opinion with supporting documents
· must be disclosed NLT 90 days before trial
b. relevant and not privileged

· court discretion to limit discovery IAW reasonable necessity, ample opportunity, and burden>benefit analysis
· access to tangible things prepared in anticipation of litigation by or for other party’s representative only granted if moving party shows substantial need and is/was unable to obtain similar information by other means without undue hardship.
· access to statements made by party related to subject matter of suit is allowed
· experts expected to testify may be deposed; those not expected to testify may only be deposed upon showing of practical necessity or IAW 35b exams.
c. protective orders granted upon showing of good faith attempt to negotiate, good cause and when justice requires.  Judge has many options short of complete protection.

d. no discovery until 26 f conference

e. duty to supplement and make corrections
f. everything signed by lawyer 
DISCOVERY CASES

Blank v. Sullivan ( law firm’s hiring practices discoverable, b/c reasonably calculated to lead to discovery of admissible evidence of sex discrimination in partner decisions.

Steffan v. Cheney Sanctions on ( DNA b/c (’s inquiry into ( sexual orientation was not relevant to the grounds of dismissal, which was based on mere admission.  

Hickman v. Taylor Attorney’s interviews with survivors ruled Work Product, b/c reflect his strategic thought and prepared for trial.  Work product is protected unless moving party shows undue prejudice, relevance and non-privileged nature.  Survivor’s testimony was equally  available to both parties.  Lawyers are officers, not witnesses.

Seattle Times v. Rhinehart  ( granted ( religious org.’s donor lists, subject to  publishing ban, unless such information is secured by other constitutional means.  ( may not  claim Privacy right to withhold discoverable material.

Schalegenhauf v. Holder ( showed good cause for ( bus driver’s eye exam b/c restricted to the matter in controversy,  a bus accident.  Other exams not permitted.

Thompson v. Haskell Co. ( session with psychologist 10 days after firing passes “exceptional circumstances” test, b/c it was highly probative to her cause of action, depression following sexual harassment, and unobtainable by other means.

Chiquita Int’l. v.  Bolero Reefer ( retained expert used expertise and was hired to make an opinion in preparation of litigation regarding shipment of rotten bananas. This information was available to the ( by other means and litigation was foreseeable.


rule 30 Oral Depositions

· non-argumentative and may not impede deposition

Phillips v. Manufact. Hanover ( lawyer not sanctioned for repeated objections w/o basis b/c not sufficiently vexatious, nor for impeding discovery, because her tactics merely frustrated the deposition.

Supplemental Information

Klonoski v. Mahlab ( surprise letter from ( wife that defeated his loss of consortium claim excluded by Ct. b/c ( had access to information and did not disclose.  37c1 rule that egregious breach that substantially interferes with trial preparation justifies preclusion of evidence.

JUDGMENT AS A MATTER OF LAW
Rule 41 Dismissal

· 1 ( voluntary, before answer/motion (except for 23c & 66 receiver’s) or stipped.

· ( failure to prosecute & all other court-ordered dismissals is adjudication on merits
· Judicial discretion to allow ( voluntary dismissal after answer. (fair v. jury shop)

Manshack v. SW Polo Upon determination that LA law would apply, Ct. allows widow to dismiss claim there and refile in TX  to seek remedy for wrongful death and wrongful termination action against ( power company, instead of a workers comp. claim in LA.

Grover v. Eli Lilly Ct. rejects ( dismissal motion following Erie determination that Ohio law would apply.  ( anticipated that state law would eventually allow them recover for grandson’s injuries due to grandmother’s ingestion of ( birth control drug.

Rule 55 Default for failure to Plead or Defend

· Due Process defect trumps default judgement on the merits

Peralta v. Heights Med. Ctr. ( with acknowledged medical bill not required to prove meritorious defense in order to void default judgement that resulted in ( attachment of ( land  where no notice given or service was defective.  

Rule 56 Summary Judgement 

· ( moving party must show that there is no genuine issue of material fact and that ( is entitled, as a matter of law, because the record reflects insufficient evidence of any one element such that no reasonable jury could find for ( .

· ( moving party must show that there is no genuine issue of material fact and that, as a matter of law, ( is entitled to judgement because the record contains overwhelming evidence such that no reasonable juror could not find for the (.

· A moving party without the burden of production at trial must only show that the non-moving party with the burden has insufficient evidence on any one element.

· A moving party with the burden of production at trial must show overwhelming evidence of each and every essential element such that no reasonable juror could find against the moving party.
Celotex v. Catrett ( widow loses asbestos tort b/c ( employer pointed to lack of causal evidence that her husband was exposed to ( asbestos. Ct. found that evidence of exposure to ( product insufficient for a reasonable juror to find for plaintiff.

Visser v. Packer  Ct. grants ( employer’s summary judgement motion  of ( age-discrimination suit because  speculative testimonies were impermissible inferences and thus, not sufficient evidence, which must be based on personal knowledge.
Houchens v. American Home ( “widow” fails to show sufficient evidence of  missing husband’s death.  ( ‘s inferences are viewed in most favorable light, but ( must build inference on facts, not upon other inferences. 

JUDGEMENT AS A MATTER OF LAW

Rule 50 Judgement as a matter of law (DV, JNOV)

· (’s sufficient evidence such that a reasonable juror could find beats ( DV & JNOV

· ( preponderance of evidence persuades reasonable jury to find for (
· ( overwhelming evidence wins DV & JNOV

· evidence and reasonable inferences viewed in light most favorable to the NMP

Reid v. San Pedro D.V. for ( RR b/c  a fact-finder could infer equally that the  ( farmer’s cows escaped through the ( open gate or the ( broken fence.  When there are two equally strong inferences, ( has burden to show that one is more likely to be true.

Pa. RR v. Chamberlain S. Ct. affirms T. Ct D.V for ( RR b/c plaintiff’s one witness to dead husband’s accidental death was deemed too far for credibility and b/c ( had three witnesses closer to the scene  denying the accident.  

Norton v. Snapper ( injured by ( riding mower wins reversal of (JNOV b/c the jury could have reasonably inferred that the failure of the blade’s deadman device caused the ( injury, given the elapsed time of  the slide down hill that preceded the injury.

RR v. Stout ( JNOV motion denied, b/c ? of RR negligence in (’s child’s death in unsecured switching area properly went to jury, to decide reasonable care standard.

Lind v. Schenley (JNOV rvs. b/c Ct. ruled that jury reasonably found (’s  witness to oral promise from ( employer  credible. (VII Amend.- “no fact tried by jury otherwise examined.”)

Rule 52 Judicial finding of fact and conclusion of law

Tittle v. Aldacosta  Ct. 52a. finding for ( who slipped exiting ( boat b/c ( NPS failure to place towel overcame weak evidence that the missing towel caused the fall. (Admiralty )

28 USC §144, 155 Civil Justice Reform Act

· triage tracks, neutral predictions, settlement conferences

28 USC § 651, 657 ADR

· arbiter’s award may have force of judgement

CLAIM PRECLUSION

Party that had full and fair opportunity to litigate may be barred from relitigating if:

· same claim brought or could have been brought in previous case (C.C.of Op. Facts)

1. same transaction or occurrence 

2. same evidence (in Code Pleading States)

· same parties or privity 

1. same legal right

2. virtual representation

3. controlled litigation

· final judgement ……on the merits  (IAW 41b)
· fully and fairly litigated 

Policy:  efficiency and consistency
Frier v. City of Vandalia ( barred from §1983 Due Process claim b/c based on same transaction of car towings as his failed previous state unlawful replevin claim.  ( constitutional claim precluded, even though evidence would have differed from claim 1

Rush v. Maple Heights ( barred from bringing personal injury suit following motorcycle on poorly-maintained roads b/c already sued ( for property damages.

Martino v. McDonalds ( precluded from bringing anti-trust claim, b/c  related settlement from (’s  previous breach of contract suit against (  ruled a judgement on the merits.   ( also would have been precluded had he not asserted it as a counter claim. 

Policy requires that C.P. bar C/C when prosecution would nullify rights established by prior action

Searle Bros. v. Searle  ( ruled not in privity with brother who lost land to ex-wife b/c (s and brother owned ½ of land as partnership and brother did not represent their interests during his divorce settlement.  Failure to rule 19 a person not suff. for C.P.

Saylor v. Linsley (2  derivative shareholder suit  not barred even though previous suit brought by another shareholder was dismissed b/c (2  had no notice of previous suit and b/c dismissal based on a precondition (no bond) not pleading, not final judgment 

ISSUE PRECLUSION

· Actual litigation of same issue
· Determined by valid and final judgment
· Issue was essential to the judgment

· Only against party from previous case or someone in privity.
· Was it litigated carefully and was it central enough to form the basis of an appeal?

· non-mutual defensive  preclusion encouraged.  Policy decides offensive non-mutual.
Policy “Issue preclusion is a deference based on a reasonable confidence, not a conviction; based on the public interest in the finality of judgments and the efficient administration of justice.”
Ill. Central RR v. Parks ( who lost loss of consortium claim in preceding case w/ ( train not precluded from bringing claim for own injuries.  ( could not show that 1st verdict based on ( negligence or insufficient . evidence of LOC.  Party seeking preclusion must show that previous judgment based on the particular issue.
Halpern v. Schwartz ( not allowed to preclude ( from litigating issue of fraud, b/c previous denial of (’s bankruptcy discharge motion based on alternative grounds.

Policy requires that issue was central grounds for judgment. 

Winters v. Lavine ( §1983 suit for being denied medicaid reimbursements of Christian Science healing expenses precluded b/c ( lost first suit due to inadequate proof of illness and the failure to show 1st Amendment violation.(alt. grounds  ok, if fully lit’d.)

Parklane Hosiery v. Shore ( shareholders use S.E.C. violations to offensively preclude ( BOD from re-litigating issue of (’s fraud. S. Ct. holds that adverse issues decided fully an fairly do not violate (’s right to jury trial and may be subject to offensive non-mutual preclusion with the following guidelines to ensure fairness and guard against wily (s:

· high incentive for ( to have litigated the issue

· no joinder was possible for the new (
· no new procedural opportunities are available to the (
· no previous inconsistent judgements 

State Farm v. Century Home ( one victory from  4 previous suits for property damages caused by fire that started on (’s premises shows enough inconsistency to bar new (s offensive issue preclusion.  Given the inconsistent judgements, ( deserves chance to try.

Case
(
Y/N
G/S
P/R
Reason for Decision and Rule of Law

Pennoyer
Ind
No
Gral
QIR
No post attachment QIR/suspect notice

Int’l. Shoe
Cor
Yes
Spec
Per
minimum contacts = COA

benefits create obligations

minimum contacts sufficient w/FPNSJ

Hanson

v. Denkla

(trustee)
Cor
No
Spec
Per
insufficient m/c b/c mail statements not pursuit of business

XIV, IV§1 (FFC) require some activity for m/c

Schaeffer

v. Heitner

(board)
Ind
No
Gral
QIR
mere REM presence not valid if not = COA

( stock acquisition not “purposefully availing”

M/C applies to individuals and REM

WWV

(NY Car Dealers and OK accident)
Cor
No
Spec
Per
launch into stream of commerce not sufficient

M/C require ( actions purposefully avail of business opps., expect sales and anticipate lit.

Fairness requires balance of (,(,& state interests, judicial economy and interstate social policy

Asahi

(foreign ( v. 3rd ( deriv.)
Cor
No
Spec
Per
½ say no M/C b/c “mere f/s of sales” not suff. 

½ say not fair to foreign companies, little state interest and little plaintiff interest (indemnity)

B. King
Ind
Yes
Spec
Per
contracted long-term business relationship with HQ suff. for M/C b/c ( directed and availed.

Physical entry not required, if ( voluntarily assumes interstate business obligations.

Forum selection clause valid for sophisticates.

Burnham
Ind
Yes
Gral
Per
Transitory Presence traditional, fair and valid

Zippo
Cor
Yes
Spec
Per
E-commerce with forum state residents and local ISPS valid for MC.      ( & State interests > (’s, especially given (’s business pursuit

Kennerson v. Lindblade
Cor
Yes 
Gral
Per
“Continuous & Systemic ok for Gral. if there is gral. pursuit of business.  “Reasonable anticipation that sales and services extend beyond the state line.  Fairness factors in  b/c NH hospital received Me. $ and 7.5% clients were from forum state.

Carnival

(slip and fall/ticket)
(
ind
Yes
Spec
Per

consent
forum selection clause valid for consent if contract freely negotiated and fair:  beneficial to ( corp & to (’s (lower fares). Dissent:  FOUL!

Crocker v. Hilton
Cor
No
Spe
Per

LAS
Ma. LAS limits P.J reach to business conducted in state or injury in state. ( only booked the Hotel and (’s injury occurred out of state






PERSONAL JURISDICTION

1. POWER

· Residence 

· Transitory Presence

· Minimum Contacts Presence (do LAS first, then minimum contacts)

· Consent

· Status

Minimum Contacts such that the maintenance of a suit against the non-resident of the forum state would comport with traditional notions of fair play and substantial justice. (Intl. Shoe)
Jurisdiction
none
no general
specific
specific
general

contacts
no
casual & isolated
single act

(“nature & quality”) REM

continuous & systemic
substantial & pervasive

2.  NOTICE

Reasonably calculated to apprise the party of the suit and offer that person opportunity to present objections (Mullane v. Hanover)


Rule 4 summons and service of process
a &  b  Court may allow summons to be amended

c.   ( must serve summons & complaint. by person not a party at least 18

e.  IAW forum state service statute OR personal or abode service (w/suitable person)

h. upon corporations IAW 4e OR delivering a copy to authorized agent (mail ok if   agent authorized by statute to receive service and statute so requires

k. service effective for NOTICE of party subject to gral jurisdiction of forum state LAS or, if 14 or 19 joined party, served w/n 100 miles of court of issue

m.  if no service w/in 120 days after filing, Ct. may dismiss w/o prejudice


Long Arm Statutes must be IAW XIV (minimum contacts ..traditional notions)
Crocker v. Hilton  ( that was raped in Barbados Hilton not able to sue booking agent in MA b/c state LAS limits general jurisdiction reach to business conducted in MA or injury that occurred in MA.  

VENUE JURISDICTION
§1391a.  Suit based solely on Diversity 

1. a. in district where any ( reside, if all ( reside in same state

2. where substantial parts of the COA arose

3. where any ( is subject to personal jurisdiction, if 1 & 2 not possible 

b. not based solely on Diversity

4. where any ( may be found (if 1 & 2 fail)

§1406 Judge may cure venue, by allowing transfer, or hear case, if venue not objected to at proper time, all in the interest of justice.

§1404 Change of Venue in the interest of Justice and for the parties’ convenience 

Piper v. Reyno ( suit against ( manufacturer of plane that crashed in Scottland dismissed for Forum Non Conviens b/c Private and Public interests outweigh ( right to securing the most favorable tort law. Private interests are:  access to evidence; proximity to premises; ease for witnesses. Public interests are: avoid confusion of foreign laws mixed w/ state law in same trial; home court & home law should try local issue; burden on jurors of a confusing case. 

§1441 Removal 

a. by any (, or the (s together to 

b1. any district court which has original SMJ based on §1331, Federal ?

b2.  §1332 removal only if none of (s are citizens of state where suit was originally filed

William v. Huron Valley (  Jewish Teacher’s 1st Amendment & State IIED tort claims brought in Fed Ct. ruled not subject to remand b/c 1st Amendment Claim is not a novel or complex issue of St. Law & the ratio of 3 tort claims to 2 Fed? claims not substantial.

Caterpillar Inc. v. Lewis Ct. allows verdict for ( to stand, though the District Ct. incorrectly (b/c non-diverse party not yet dropped) denied ( motion to remand, given that SMJ based on diversity existed at time of judgment and b/c of judicial economy.

SUBJECT MATTER JURISDICTION

§ 1331 “arising under the Constitution”  (Well Pleaded Complaint, Mottley)

· ( chief claim must be brought to vindicate a federal right

· Did Federal issue give rise to ( claim?

· If not, is it important enough for §1331 SMJ, given lower ct. inconsistency or constitutionality question? 

Louisville v. Mottley ( suit seeking  specific relief to enjoin RR( compliance with lifetime passes by seeking Ct. dispensation of Fed law banning such practices dismissed  b/c Fed. statute did not give rise to ( claim nor was suit for pass = to a federal right. 

Franchise Tax v. Labor Trust (  attempt for Declaratory Judgment barring (’s use of ERISA to protect ( pension fund from a tax lien not IAW WPC b/c it anticipates the ( affirmative defense.  Party seeking  Declaratory Judgment may plead federal statutory protection for themselves IAW WPC, but not to bar other party from doing so.

§1332 “between citizens of different states in controversy >$75,000”

· citizen = U.S. citizen w/domicile (reside in state with indefinite intent to remain)

· amount in controversy > $75,000 (exclusive interests and costs)

· corporation is citizen wherever incorporated and its 1 principal place of business

Mas v. Perry  ( student not bound by foreign spouse’s residence and may claim parent’s state for diversity purposes b/c domicile requires residency and intent.

Gordon v. Steele ( student in Utah suit against home-state PA. doctor based on diversity ruled valid for SMJ, as ( demonstrated indefinite intent to reside in Utah with objective evidence such as lease and driver’s license.

Limits on Diversity 

1. $75,000 amount in controversy requirement

· must appear a legal certainty that amount will fall short to disrupt diversity (Indemnity v. Red Cab)

· in suits for Injunctive relief, Ct. may consider value to ( or to ( 

2.  Claims may be aggregated when

· ( has unrelated claims against one defendant

· 2 (s have a common, undivided interest against one defendant

· some ( of class action have claims over 75k (Zahn says all)

· a (’s counterclaim is less, but the (’s is more

3. Claims may not be aggregated for 2 (s separate and distinct claims v. 1 (
4.  Ankerbrant v. Richards ( suit against ex-husband for child abuse not barred by Barber DR exception , which only applies to custody, divorce and alimony ?s.

§1367 Supplemental Jurisdiction (Power and Discretion)

a. In actions where original SMJ based on §1331 all claims/parties may be joined regardless of citizenship, if the claims share a common nucleus of operative facts such that they represent one constitutional case. (includes  joinder & intervention of C&P)

b. In actions that rely solely on §1332 for original SMJ, if §1367 distorts §1332 base:

· No §1367 for original ( claims v. Rule 14, 19, 20 or 24 (s

· No §1367 for original  ( claims v. Rule 19 or 24 new (s

· Yes, for ( compulsory counter-claims and cross  claims

· Yes for 3rd(, claims, counters and cross claims
· Yes for original ( counter-claim v. 3rd (, b/c acting as temporary (
c. Judicial discretion to decline granting §1367 if:

· novel or complex state law

· new claim substantially predominates

· original claims dismissed

· compelling circumstances

Gibbs v. UMW Supplemental jurisdiction proper for ( labor organizer’s state conspiracy claim against ( b/c forms one constitutional case with 3 fed claims related to common nucleus of  same-state (’s unfair labor practices.  ( wins JNOV/DV on 3 fed. S. Ct. rvs. 4 !!

Owen v. Kroger After settlement in wrongful death suit v.  (1 power company, ( widow’s claim against 3rd ( dismissed b/c river shifted 3rd ( into P’s state, disrupting §1332 basis for jurisdiction.  Complete Diversity required for state claim v. 3rd (. 

ERIE DOCTRINE
WHICH LAW TO APPLY  UNDER DIVERSITY JURISDICTION?

When original jurisdiction is based on diversity, a federal court is required to apply the substantive law of the state and federal procedural law.  (Erie Doctrine)
Step One:
Is there a conflict between state law and federal law?
· If yes ask if there is a federal rule or statute on point

· If no,  apply both federal and state law

Step Two:
Is there a federal rule/statute on point IAW REA and Constitution?
· If yes, then federal rule or statute applies

· If no, then go to Byrd’s two tests - bound up? & outcome determinative

Step Three:
Are the rights/obligations of  parties integrally connected w/ st. interests?

· If yes, then state law applies.

· If no, ask if choice is outcome determinative (by advancing twin peaks)

Step Four:
Does the choice contribute to forum shopping & inequitable admin of law?

· if yes, ask if there is an overriding federal interest that trumps.

· if not outcome determinative, apply federal law

Step Five:
Is there an overriding federal concern that trumps state interest?
· if yes, then apply federal common law

· if no, then apply state law

Case
Federal 
State


Erie (RR)

neg. standard
no federal common law/default to St.

Lincoln Mills
Labor Law

Taft Hartley empowers Ct. to make fcl

Klaxon

conflicts of law


Guaranty Trust

S.O.L. 
outcome determinative test bars ( from seeking Fed. Equity relief for state S.O.L. loss

Ragan v. Merchants

S.O.L. 
State statute that initiates civil action at service trumps FRCP 3 filing start. 

Cohen v. Beneficial

( bond req. for derivative suit


Byrd v. Blue Ridge

balance the interests
Judge or Jury as FF?

two tests: 1) are state’s interests integrally bound up with rights and obligations of the parties? (or “merely form and mode?”  2) Choice of law outcome determinative?  In the end, still must balance fed/state interests.

Hana v. Plumer

“in the ball park”
4e svc. 

(abode ok)

1) Is there FRCP on point, that does not abridge enlarge or modify (REA) IAW Constitution  (IV FFC,   VII Jury,            III§2 Law/Equity,     XIV Due Process)? 2) Is it outcome determinative (( jury shopping + ≠ administration of  law)?.

Burlington
sanctions 

state can’t expand federal law limiting scope of sanctions (only for frivolous appeals not just for losers)
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