Administrative Law Checklist

Introduction to Problem:  A private/individual party is affected by an agency action.  That party wants a court to review the agency’s action, pursuant to § 706 of the APA.  The agency will immediately file a motion to dismiss, claiming that its decision cannot be reviewed under the APA.  If the agency action can be reviewed, however, the reviewing court can reach the merits of the party’s claim—that there is something wrong with the agency action.

Questions:

1) Who is the agency?

2) What is the agency action?

3) How did the agency action affect the party/parties at issue?

4) What relief is the private party seeking? [FRAMING OF COMPLAINT]
☻Asking the court to set aside an agency order?

☻Asking the court to set aside an agency rule?

      5)   What is party claiming is wrong with the agency action?



☻Arbitrary and Capricious?



☻Decision not support by substantial evidence?



☻Agency acted ultra virus?



☻EXC?



☻Bias?



☻Procedural Due Process Violation?

      5)   How will agency respond? [INEVITABLE MOTION TO DISMISS]

5) Is judicial review available?

A) Does the affected party/parties have standing?

B) Is the claim ripe for review?

C) Did the affected party/parties exhaust all potential administrative remedies?

D) Is judicial review precluded by either (a) statutory preclusion—701(a)(1) or (b) common law preclusion/decision committed to agency discretion—701(a)(2)?

6) If judicial review is available, what should be the prevailing standard?

A) Arbitrary and Capricious?

B) Substantial Evidence?

C) Ultra Virus? 

7) Was the agency action a result of rulemaking (yielding rule that provides general policy) or adjudication (yielding order that provides individual determination based upon individual facts)?

☻Londoner/Bimetallic Distinction

8) If rulemaking, formal (556/557) or informal (553)?
9) What kind of APA hearing procedures are triggered? (See chart on page 13 of outline)
10) Has party been afforded constitutionally adequate due process? (See page 8 for Matthews balancing test)

11) Even if judicial review is precluded, does the affected party/parties have constitutional claims that would trigger judicial review?
12) If you get to the MERITS OF THE CLAIM, and judicial review is proper, does the Chevron standard apply?

Themes and Counter-Themes

1) Separation of Powers

☻ Even though it is the role of the Judiciary Branch to interpret the law, often times when Congress has delegated its “policy-making” authority to an agency, the Judiciary Branch is not willing to invade upon this legislative delegation of power to the Executive Branch.

2) Efficiency

☻Don’t want to strain public fiscal budget too much.

☻Concession to practicality: Don’t want to let everyone go to cert.

☻Balance of interest of majority (public interests) as against the interest of the individual (SSDI recipient seeking more procedures)

3) Judicial Economy

4) Agency Expertise

5) Agencies are not elected + not subjected to political pressure.

☻However, citizens can affect agency policy through the election of the President, who appoints the head of the agency.  Additionally, agencies often meet with the industry and other political players during the RM process.

6) Agencies cannot act without standards/rules/policies:

☻Policies are needed for (1) fairness to applicants, (2) consistency, (3) predictability—as opposed to arbitrary decision-making, (4) maintaining the confidence of the public in the system, (5) securing effective judicial review standards.  See Sun Ray Drive-In Dairy (3).

7) Agency Purchase

8) Counter-Majoritarian Role Court is Supposed to Play: If legislative/administrative agency does balancing test and is accountable to the public (majority), there will probably be less process afforded to the individual.  If the court is supposed to be the counter-majoritarian branch, who then looks out for the individual’s interest if they just defer to the legislature/agency?
9) Rationale Underlying APA: New Deal explosion of agencies put lots of power into the hands of bureaucrats, and there was a concern re fascism.  However, Congress decided that the rule of law could stand between the public and the agencies. (11)
10) Why Two Different Kinds of RM? We place different values upon different interests; those interests w/high value, deserve more procedures, those w/lower value, do not; those in limbo---efficiency does not allow too much FRM. (15)
11) Development of Sharp Distinction Between RM and ADJ: Starts with procedures, judicial review standards, EXC, Bias, yet agencies can still seem to decide “half-way” which method they are applying.
Non-Delegation Doctrine (1-3)

☻Issue: How much power can Congress delegate to agencies w/o violating Article 1, § 1?

☻Reality: Non-delegation doctrine rarely used; difference between what agencies and legislature do is a matter of degree.

☻Sun Ray: Policies must come from agency if they do not come from legislature.  Absence of policies makes CT uncomfortable.

Separation of Powers (3-6)

☻Chadha: Presentment Clause requires deportation matter to be presented to both the President (executive check) and the Senate (check on potential House domination of big states over little states).

☻Ways in Which the Legislature Can “Check” Executive Agencies (4)

☻Need for Judiciary as Separate Branch (5): Article III

☻Concept of Agency Purchase: Agencies are not actually accountable to the public; they are also not impartial because many of the agency’s EES are former industry officials.

☻Courts have not been afraid to increase agency power: often relying upon judicial review as a sufficient safeguard, especially since the legislative check has been undermined through (1) reluctance to invoke non-delegation doctrine (Amalgamated), (2) invalidation of legislative veto (Chadha), (3) and invalidation of irrebutable presumption (Murray).

Statutory Precision (6-7): Way in Which Legislature Can Provide Check on Agency Power

☻Murray: Irrebuttable presumption invalidated because agency must have more discretion, statute too rigid—increase in agency power.


☻Public Citizen: Judicially strict interpretation of statute to yield particular result?

Due Process/Disputes Between Private Individuals and Government (7-11)

☻Goldberg: Statutory entitlement to TAFDC benefits creates a property interest in that benefit for those who are eligible, thus earning them a pre-termination evidentiary hearing. (7)

☻”No Entitlement and Morawetz article: (8)

☻Matthews: Creation of balancing test for adequacy of process under DP Clause.  Holding of case is that those who are denied SSDI are not due a pre-term evidentiary hearing. (8-9).

☻Roth: No procedures due b/c no property interest b/c no expectation that professor’s K would be renewed for a 2nd year.  If professor had been tenured or dismissed during term, procedures would have followed b/c K creates expectations/entitlement to continued employment. (9)

☻Important Marshall Dissent: If Gov’t is unwilling to provide reason, suspicion raised that they acted arbitrarily.  In order to enforce rights, EE needs DP + in order to get there needs protected interest.

☻Perry: College guidelines created expectation of tenure and DP follows.  Additionally, damage to reputation can lend itself to DP argument/creation of interest. (10).

☻Reich Article—The New Property: Categorize all of these government benefits/breaks as property, so that PDP will follow.  See Critiques.  (10)

☻Loudermill: Once OH creates property interest in continued employment, the procedures it has specified follow are subject to constitutional scrutiny. (10)

☻Bitter w/Sweet Theory: Rhenquist, in dissent, argues that accepting property interest means that the EE must also accept the state procedures that follow; if they are constitutionally deficient, that is the bitter.

☻Major Concepts (21-22): (1) Conflict between private interest and efficiency/public interest?, (2) Matthews balancing test, (3) DCS have tried to create distinction between private and public interests (see Children’s TV and Quesada), (4) Courts granting leeway to agencies to choose between models regardless of interest involved, (5) DP exists to constrain government/bureaucratic power.

Adjudication (specific, tailored to specifically disputed factual situation—yields order) 






v.

Rulemaking (general + prospective—yields rule)

(11-15)

☻If your organic statute has “on the record” or equivalent language: you are in § 556 of the APA, and the procedures that follow are set out on (12).

☻See RM/ADJ Chart (13)


☻Adjudication Seminal Case: See Londoner (11)

☻Seacoast: (13): Even if OTR or equivalent language not present, if outcome of agency decision will affect both public and private rights and APA applies to matter, §556 may apply.

☻Cf. to FAFSA-like adjudications: where even though it is an adjudication in form, b/c there are effective judicial review provisions in place and the public/private interest is not involved, no § 556.


☻Rulemaking Seminal Case: See Bi-Metallic (11)



☻FLA East Coast Railway: (12): No OTR or equivalent language.

☻Above Case + D.C. Circuit decision: stand for strong proposition that (in D.C. case), even if Seacoast circumstances present, only OTR triggers procedures. (14)

☻Heckler: Matrix is fine—efficiency rules.  There were built-in procedural safeguards b/c agency went through N+C period (INF RM process), SSA considers individualized factors in analysis and Congress gave SSA authority to promulgate general rules of application. (14-15).

☻ALPA v. Quesada: Age 60 Rule. Even though pilots arguably have property interest in license, CT says that just b/c rule affects these private interests, efficiency, practicality, and public interest allow agency to make broad rules.  Also stands for agency discretion to RM or Adjudicate.  (15)

Authority to Make Rules; IRM and FRM (15-18)

☻National Petroleum Refiners:  Substantive RM power is inherent in statute + CT comforted by availability of (1) judicial review and (2) Congress’ ability to amend statute. (16)

☻FRM (556 + 557): Much more like trial; more procedural safeguards; yields rule with significant policy implications; little deference to agency; more opportunities for private parties.  Much Less Common.

☻Wurtz: SOL decision reversed b/c it did not offer private parties meaningful procedures under 556/7.  (16)
☻IRM (553): Discretion to offer opportunity for hearing; § 553(b-c) require N+C period—obligates agency to provide policy statement for its final proposed rules, however, lower expectations for agency, greater deference to agency, lower standard of review, less of a guarantee to procedural safeguards.  Much More Common.  

☻Pacific States Box: Anti-Lochner style deference to agency, who CT finds properly complied with N+C period. (16)

☻Automotive Parts: Statute’s language of “APA applies” too ambiguous to trigger OTR procedures, and legislative history indicates IRM was proper.  Further, judicial review (default) standard is A+C; “substantial review” is only required when there is OTR requirement (§ 706(2)(E)).  (16-17)

☻Nova Scotia Food Products: Intermediate IRM? Enhanced Rational Basis?  Record is closely scrutinized—despite § 706(2)(A) A+C standard. (17)

☻Exception to IRM Reqs. Of N+C: § 553(b)(3): American Mining Corp: Interpretive Rules: If rule is interpretive, as opposed to substantive, no N+C necessary, look to legislative history and apply test (17-18).

☻Issue: Can Court command agency to go back + develop record further by employing more procedures when Congress (through APA or organic statue) did not require a significantly developed record or extensive procedures?

☻Vermont Yankee: Power taken from lower courts and given to agencies.  Higher scrutiny applied to agency decision, more power for court.  Agency did all it was required to do under IRM/553.  Court does not want to force all agencies to hold adjudicatory hearings for fear that if they don’t, their decisions will be overturned by a court.  This would also drain IRM of the efficiency/judicial economy benefits.  Lower courts should not be second-guessing the agency in IRM—only whether agency followed statutory mandate. (18-19)

IRM: Ex Parte Communication (18-19)

☻Prohibited in Adjudication and FRM, not necessarily under IRM.

☻HBO v. FCC: (1) Agency’s creation of two records (public + private) is inherently unfair and damaging to N+C process, (2) Contact between agency + regulated period is OK b/f Notice of Proposed Rulemaking/N+C Period, but if it significantly affects the agency final decision, it must be included in the record.

☻Disadvantages to Prohibiting EXC in IRM: (1) Agencies must be able to have discussions with regulated parties (bread + butter), (2) efficient for their to be discussion—produces more realistic regulations. (19)
☻Action for Children’s TV:  Line Drawing. (1) If agency is in a RM proceeding that involves “competing claims to a valuable privilege,” a higher standard of scrutiny will be applied to the EXC.

☻Sierra Club: (1) OK for President + his staff to be involved—all part of same Executive Branch and must be able to supervise, (2) OK for Congress to be involved—it is the job of these folks to lobby on behalf of their constituents, and (3) CT comfortable w/process b/c if contact affects agency decision, agency obligated to include it in the record.

Informal Rulemaking: Bias (19A)

☻Adjudication: Pre-judgment prohibited—makes sense b/c individual parties involved.

☻RM: Not strictly prohibited; more like legislative process; designed to develop policy; more leeway for Agency Chair—sharp distinction between RM and AJD.

☻Association of National Advertisers: RM: No bias: Challenger must show “clear and convincing evidence of an unalterably closed mind.”  

☻SEC v. Chenery Corporation: Agencies have freedom to decide by RM or AJD.  Agencies must have the power to deal with problems on a case-by-case basis—especially in a new field (e.g., mergers and acquisitions).

☻Cf. to Heckler and Quesada: where P are asking for individualized assessment + CT says RM is OK.  Here it is the opposite, P seeks rule, but CT says ADJ is OK.

Stare Decisis Effects (21)

☻Is there stare decisis in administrative orders? (1) Yes, but subject to limitations. 

☻Wyman-Gordon: Agency can adopt rule either through RM or stare decisis effects of ADJ, which CT says agency can choose to do pursuant to Chenery. 

☻Bell Aerospace: Chenery cited for agency choice; 

☻Sets out criteria for evaluating agency choice: (1) Does situation defy 

single rule? (2) Has Company placed any reliance on old rule?  (3) Would CO suffer harm in reliance upon old rule? (4) Is it becoming clear that rule will not possibly address every fact pattern? If yes to all of above, ADJ proper.
Judicial Review Standards for Agency Action (§ 706): (18)

Judicial Review: Generally: How much judicial deference to the agency and why? (22-24)

☻Universal Camera: Frankfurter: Congressional intent for expanding judicial review and limiting discretion given to agencies. Raised standard of judicial review, lowered deference. (22)

☻Citizens to Preserve Overton Park: Lack of agency deference: Agency acted ultra virus (§ 706(c))—not (e) or (f)—b/c not triggered by statute. 

☻Strauss (more deference) and White (process OK—showed failure of political process to be accessible to all) critiques. (23)

☻Chevron: The Standard of Judicial Review.  In instant case, got to it b/c of ultra vires challenge.  Test is articulated on (23).  

☻Significance: (1) Strongest endorsement of judicial deference to agency action, (2) Congressional silence = no thought given to issue = implicit delegation of power, (3) Ambiguity is good for agency, (4) Scalia believes that most issues are clear, so this type of deference will rarely be invoked. 

☻Critique: (1) Isn’t it the job of the Court to interpret the law?  How can the CT perform this role if the statute is ambiguous? (2) Smith: We must go after N+C and APA procedures in general to constrain agency power. (24)

☻FDA v. Brown & Williamson:  Chevron deference test applied to determine whether Congress ever addressed authority of FDA to regulate tobacco products.  Congress spoke indirectly to issue, and FDA action overturned. (24)

☻Mead: Should Chevron deference be applied to letter from agency clarifying categorization of products? No—agency made policy w/o complying w/APA + N+C procedures—suggesting that deficient procedure implementation can take the court outside of Chevron deference.

☻Scalia dissent: Majority misread Chevron; Congress did not speak to this issue, and clearly intended for the agency to fill in the policy gap; the Court should defer to the way in which the agency chose to fill in this gap.

Availability of Review: “Getting Into Court:” (24-25)

☻Threshold Question: Is review available under § 706?  Is it precluded by the exceptions set out in § 701(a)(1-2)?  


☻(a)(1): Statutory preclusion of review.


☻(a)(2): CL preclusion (e.g., political question—firing of Sec. of State)

☻Robison: Constitutional issues trigger judicial review, even though statutory review precluded. The Court has no jurisdiction over questions of law and fact re administration of benefits, but review is still available on the constitutional questions.  These constitutional questions are not problematic b/c they will not clog up the docket.  Role of Court re-asserted: Marbury: CT must be able to decide constitutional questions, and not be precluded from doing so.

☻St. Cyr: Re-affirmation of Robison doctrine. Habeas not precluded by welfare reform statute.

☻Webster: Threshold Matter of Statutory Preclusion: Judicial review is precluded under (a)(2) since there is no meaningful standard against which to judge the agency’s exercise of discretion—it was committed to the agency + in order for the Court to judge it, the Court would have to make its own standards for review.  However, as in Robison, constitutional claims are not precluded (requires “heightened showing of clear Congressional intent”).

Availability of Judicial Review for Agency Inaction (25-26)

☻Issue: Agency responsible for enforcement action declines to take action.  Is judicial review precluded?

☻Against Judicial Review: Agencies have limited resources, expertise, inefficient, fact-specific, balancing of priorities, no private interest affected.

☻For Judicial Review: Agency has ignored Congressional mandate, need check on agency discretion, risk of arbitrary or discriminatory decisions.

☻Dunlop: Congressional intent showed evidence of limited judicial review, so A&C review is appropriate.  Marshall viewpoint rules---need at least statement of reasons for inaction.

☻Heckler v. Chaney: (a)(2) statutory preclusion is presumed to apply to agency inaction—unless Congress has provided guidelines in statute for agency to exercise its enforcement powers.

☻Rationale? (1) Administrative Concerns, (2) No coercive power.

☻American Horse Protection Association: Failure to promulgate adequate rules.  Unlike Chaney, b/c legal questions involved, RM less frequent, and APA provides affirmative right to petition for change of rule (§ 553(a)).

☻IRM: Inaction = Greater Review, Action = Less Review.

☻AJUD: Inaction = Less Review, Action = Greater Review.

Obstacles to Judicial Review: Timing, Ripeness, Finality, Exhaustion (27-29)

☻Issue: Court wants to avoid premature judicial review of claims—it wants a sharp, legal controversy.

☻Judicial Concerns re Timing: (1) Deference to agencies to complete process, (2) Once completed, issues are ripe for judicial review, (3) CT will also have fully developed record before it.

☻When is Agency Decision Final? Decision is sharp, has concrete effects, question has been answered, no more process needed. (Regulated Party)

☻When is Agency Decision Not Final? More proceedings needed, reluctance of CT to interfere with agency process prematurely, no concrete effects, no effective judicial review without fully developed record. (Agency)

☻EDF v. Hardin: Finding of no imminent harm constituted agency inaction which was the equivalent of denial of relief, thus controversy is sharp and decision ripe for judicial review.

☻NoRam: Order to suspend is not reviewable b/c (1) not final decision, (2) more proceedings to come—unlike Hardin—not RIPE OR TIMELY.

☻Ruckelshaus: Decision not to order suspension is sufficiently final; no further procedures; reviewable.

☻Standard Oil: FTC decision to issue complaint for unfair competition is not reviewable—not final—need concrete effects with preliminary and reversible legal consequences.

☻Dalton: Base closing decision not final until it gets to President, once it gets to President, his decision is not reviewable because he is not subject to the APA or review on Constitutional grounds.

Ripeness (28)

☻Abbott Labs: Regulation can be enforced before it is brought to court; it is a final agency action that is reviewable; there are concrete effects b/c regulated parties will have to change labels.


☻Ripeness Test: 

(1) Look at fitness of issue for judicial decision—legal question?

(2) Hardship to parties if court consideration withheld? 

☻Toilet Goods: No judicial review of regulation. Distinguished from Abbott on grounds that regulated party failed to demonstrate concrete effects of action (economic harm).

Exhaustion (28-29)

☻Bethlehem Shipbuilders: Company must first exhaust administrative remedies before it can get judicial review.

☻AMP v. Gardner: Threshold Question: AMP does not have to exhaust b/c its question is a legal one—construction of statute.
☻McGee: Failed to exhaust w/in SOL—no judicial review.

☻McKart: “



“—judicial review b/c of consequences involved (criminal penalties).

Obstacles to Judicial Review: Standing (29-32)


☻Threshold Question: Look for injury, causation, redressibility, zone of interest.

☻ADAPSO: Two-Part Test: (1) Has there been an injury in fact? Was that Injury the cause of the agency’s decision? (2) Were interest sought to be protected within the zone of interests to be protected by statute?

☻ZOI Prong: comes from § 702 (right of review; “within the meaning of the relevant statute).  Can cover economic , aesthetic, conservational, and recreational interests.

☻National Credit Union: Zone of Interest Prong: Test applied—injury is competition (economic), interest (competition) within ZOI meant to be protected by statute—but don’t look at congressional intent in order to make this determination. Test warped.

☻Sierra Club: Injury Prong: Sierra Club would not be party suffering injury—public interest—can’t get standing in this case.  Also, SOP problem w/respect to CT unwilling to decide policy question.

Causation and Redressibility—no causation, no redressibility (30-32)

☻Lujan: Clarified Standing Test (30); Distinction drawn between party being directly regulated (easier to get standing), and party being indirectly regulated (like P here—harder to get standing b/c one more step in casual link to demonstrate).


☻Injury: Arguments rejected as speculative—needed plane ticket.

☻Causation + Redressibility: Agencies whose behavior is at issue are not parties to the case + not necessarily bound even if regulating agency changes its mind.

☻Citizen Suit Provision/Private AG: Scalia denounces as violating SOP—public cannot sue on a generalized grievance w/o showing of direct concrete injury—Congress protects the rights of the public interest + the Courts protect the rights of private parties.  

☻Dissent: Agencies end up w/increased power through the Court’s denial of Congressional attempt to confer standing upon individuals.  

☻Bennett: Standing granted to challenge biological opinion of Fish and Wildlife Service b/c they have (1) a concrete economic injury, (2) the advisory opinion is coercive in effect—causation—and interest is w/in ZOI to be protected (economic interests must be balanced by agency per Congress).  Court looks at Congressional intent despite National Credit Union.

Federal Tort Claims Act (32-33)

Freedom of Information Act (34-35)
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