Warranties: §2-312, §2-316. Parties can contract around implied warranty of merchantibility. 

- Seller has superior information, thus burden on them to say there is no implied warranty of merchantibility. 

- exclusion of implied warranty must be conspicuously noted.

- Rule is not neutral but is a penalty rule against seller – since they have the information about the limitations on the warranty. 

- Companies often exclude all warranties, including warranty of merchantibility, and then state express warranty.

Acceptance and Revocation, per the UCC 2-606, 2-608

acceptance is a process – a timeline, a wavy line, defined by 2-606 that interrelates with other provision in Part VI. just because buyer has taken possession doesn't mean she has accepted goods. prior to acceptance buyer has right to reject goods, as found in 2-601, "if goods fail in any respect". after acceptance, buyer has right to revoke acceptance under limited circumstances, per 2-608, the substantial impairment of value test. thus before acceptance, has broad right to reject, but post acceptance must have substantial impairment.

____________________________________________________________________

1. § 2-313. Express Warranties by Affirmation, Promise, Description, Sample. 

(c) Any sample or model which is made part of the basis of the bargain creates an express warranty that the whole of the goods shall conform to the sample or model.  

(b) description of goods. 

- could make argument either way

2-608(2) Revocation of acceptance must occur within a reasonable time after the buyer discovers or should have discovered the ground for it and before any substantial change in condition of the goods which is not caused by their own defects. It is not effective until the buyer notifies the seller of it.

- only have cause of action dealer, not manufacturer.

- windshield wipers - substantial impairment? most likely not....  

2. § 2-313. Express Warranties by Affirmation, Promise, Description, Sample. 

- 1(c) Any sample or model which is made part of the basis of the bargain creates an express warranty that the whole of the goods shall conform to the sample or model.  § 2-105. (1) "Goods" means all things (including specially manufactured goods) which are movable at the time of identification to the contract for sale other than

- you're shown a sample; expect to get what the same shows; probably heavier burden on D here to show that model wasn't the bases of the bargain. 

3.

2-312(2)(a) – probably have cause of action – goods to be merchantable as such as to be passed under trade. in a general treatise, should include section

(c) – same argument. 

seller – must be a merchant of goods of that kind. car dealer would give warranty; if person on own selling car, there is no warranty.

- subjective std - 

 it's implied that such a major treatise on contracts and sales law would have 

§ 2-314. Implied Warranty: Merchantability; Usage of Trade. (f) conform to the promise or affirmations of fact made on the container or label if any.

4. § 2-314. Implied Warranty: Merchantability; Usage of Trade. 

(e) are adequately contained, packaged, and labeled as the agreement may require; and

- what does the trade require, what are the stds set up. 


(f) conform to the promise or affirmations of fact made on the container or label if any.

- cause against seller, probably not manufacturer. 

5. § 2-315. Implied Warranty: Fitness for Particular Purpose. Where the seller at the time of contracting has reason to know any particular purpose for which the goods are required and that the buyer is relying on the seller's skill or judgment to select or furnish suitable goods, there is unless excluded or modified under the next section an implied warranty that the goods shall be fit for such purpose. 

- this applies to any seller, not just seller of particular goods. 
Heatwell – goods should be fit for such purpose – should have provided information, buyer relying on seller's skill or judgment. 

Fit Oil – as seller of oil has responsibility to 

restitution damages – return party back to position would have been in had never taken place; deserves new heating unit. 

- a case when you have to prove reliance. 

6. (§ 2-316. Exclusion or Modification of Warranties. 2) Subject to subsection (3), to exclude or modify the implied warranty of merchantability or any part of it the language must mention merchantability and in case of a writing must be conspicuous, and to exclude or modify any implied warranty of fitness the exclusion must be by a writing and conspicuous. Language to exclude all implied warranties of fitness is sufficient if it states, for example, that "There are no warranties which extend beyond the description on the face hereof."

- if an express warranty has been created then it can't be excluded. language that might have created an express warranty can't be a part of the basis of the bargain. 

- difficult to disclaim something that would otherwise be a warranty. 

per (2) – language must be conspicuous. not so here. 

7. § 2-719. Contractual Modification or Limitation of Remedy. 

(1) Subject to the provisions of subsections (2) and (3) of this section and of the preceding section on liquidation and limitation of damages,

(a) the agreement may provide for remedies in addition to or in substitution for those provided in this Article and may limit or alter the measure of damages recoverable under this Article, as by limiting the buyer's remedies to return of the goods and repayment of the price or to repair and replacement of non-conforming goods or parts; and

(b) resort to a remedy as provided is optional unless the remedy is expressly agreed to be exclusive, in which case it is the sole remedy.

- if you put in a remedy in your contract or warranty provisions and don't state that it's the sole and exclusive remedy, court should interpret this to be an additional remedy not a remedy that is sole. must say sole. 

(2) Where circumstances cause an exclusive or limited remedy to fail of its essential purpose, remedy may be had as provided in this Act.

- exclusive offering provides no relief because nothing grows within 10 days. fails of its essential purpose because you would need something more than 10 days so as to determine whether something would be in breach of this. 

- does that mean all of a sudden buyer can get consequential damages? is consequential damages bar still applicable despite the fact that remedy fails of its essential purpose? crts generally hold that in consumer cases you can get consequential damages once the remedy fails. in commercial cases, it depends upon the facts. thus, a risk of being so specific in the provisions is that the whole warranty will fail and the buyer will be entitled to everything. 

(3) Consequential damages may be limited or excluded unless the limitation or exclusion is unconscionable. Limitation of consequential damages for injury to the person in the case of consumer goods is prima facie unconscionable but limitation of damages where the loss is commercial is not.

- limitation of consequential damages is unconscionable in the case of injury to the person. 

what happens in real injury case? sue under breach of warranty theory AND under tort theory. 

