CIVIL PROCEDURE OUTLINE

Power and Limits of Courts

US v Hall (black power leader cited for contempt in desegregation case he was not a party to for violating a no trespass order that he was never served with but had knowledge of—for entering school property to work w/ black students experiencing antagonism from white students)

· “court retains jurisdiction to enter such orders as might be necessary in the future to effectuate its judgment”  

· (court had jurisdiction b/c Eric Hall’s actions could impede the fulfillment of the court’s order in Mims v Duval County School Board to desegregate schools)

· broad injunctions naming classes of individuals/groups or generic behavior generally not enforceable—unless the persons listed directly disturb the rights/obligations of parties to the case

· Rule 65(d):
injunctions must describe prohibited behavior and are binding ONLY to parties, officers, agents, servants, employees, or attorneys, or those in “active concert or participation” with them

· rule is not literal

· rule is not a limit of court’s power to take actions required to render a binding judgement (school segregation cases require altering the rights/responsibilities of the whole community)

PLEADINGS AND SIMPLE JOINDER

Wilkins v Eaton (fired pilot who wouldn’t follow flight check policy claims age discrimination)

· after employers state a legitimate reason for firing plaintiff in discrimination case (production burden), the plaintiff then has a production and persuasion burden to prove by a preponderance of the evidence the stated reason is merely a “pretext” (based on St. Mary’s supreme court race discrimination case)

· when all elements of the PFC are presented, and if true, would result in liability, court is correct to deny directed verdict
· to submit case to jury, must be more than a scintilla of evidence  (w/o more evidence judgement not withstanding the verdict is appropriate)

Complaints

Three ways a complaint can fail:

1.  no such cause of action exists

2.  no rudimentary allegations suggest why the P is entitled to claim

3.  the allegations and the claim do not correspond

Conley v Gibson (discharged black railroad workers sue union for not representing them equally and favoring white union members instead)

· failure to state claim only if it appears BEYOND DOUBT that P can prove NO set of facts to support claim

· Rule 8(a): allows for short, plain complaint that established jurisdiction and why the P is entitled to relief and damages requested

· Rule 12(b)(6): failure to state a claim upon which relief can be granted 

Bower v Weisman (P and D had relationship and agreements regarding support and property, D kicked P out of property, took painting, etc. – multiple claims including breach, fraud, trespass, FI, emotional distress and private nuisance)

· if multiple Ds, must match each claim with each D

· Rule 9(b) requires all fraud pleadings to be “stated with particularity”
· non-fraud pleadings need not have same detail, but must allege something as basis of claim (** more detail you provide in complaint, higher the standard for evaluating its sufficiency)

· a general complaint is sufficient to provide fair notice of claims ( only if not sufficient to begin discovery and a defense can this be proved

Leatherman (narcotics officers killed two dogs 

· heightened pleeding requirement for claiming discrimination by public official: that actions were part of a policy of discrimination, actions of individual insufficient

· heightened standard also requires detailed facts supporting the contention

Henry v Daytop Village (fired employee claimed race and sex discrimination, employer claimed fired for committing fraud re: health insurance( she pled didn’t commit fraud, even if did others not fired for that)
· Rule 8(e)(2):  allows multiple inconsistent claims, such as pleading if A or if not, then B  or “even if A, B still applies…”

Real Party in Interest

DMII, Ltd v Hospital Corp (bus. partner sues other partner for opening hospital that competes against the hospital they run in partnership( D claims can’t sue w/o permission of “partnership”, which would require them approving suit (against themselves)

· Rule 17(a): requires all cases name the person/entity who actually has control over the legal right being sought out for enforcement
· b/c relevant statutes (fiduciary duty, conversion of partnership assets) allow responsibilities and rights to “any partner”, each partner is a real party in interest and can sue or be sued w/o the action being in the name of the actual partnership

Anonymous Plaintiffs

Doe v US life Ins. (P claimed denied health insurance based on incorrect belief he was gay)

· in spite of Rule 17—real party in interest and Rule 10(a)—name of parties on complaints, fictional names allowed to protect privacy in very private matters carrying risk of stigma (sex, sexuality, transgender, welfare rights of illegitimacy, mental illness)

· use of fictional name not allowed if it would disadvantage D

· parties not allowed to use pseudonyms merely for professional/economic interests

Preliminary Motions

RULE 12

can be filed before answer

12(a):
extension of time for answering

12(e):
motion for more definite statement (need to demonstrate that complaint violates 8(a))

12(f):
motion to strike (redundant, immaterial, scandalous, insufficient claims/allegations)

12 b that must be filed before or in Answers (or they are waived) – must bring all at same time

(b)(2):
personal jurisdiction (which STATE?)

(b)(3):
improper venue (correct court w/in state)

(b)(4):
insufficiency of process (incorrectly drafted summons)

(b)(5):
insufficiency of service (summons not served right)

12b that can be raised at ANY stage

(b)(1):
subject matter jurisdiction (can federal court hear this type of case)

(b)(7):
failure to join indispensable party (designated by Rule 19)

(b)(6):
failure to state a claim upon which relief can be granted

Motion to Dismiss

Answers RULE 8(b)

1.  admit or deny each allegation (averment)

2.  12(b) motions/defenses

3.  affirmative defenses

4.  counterclaims/crossclaims

* usually also requests jury trial if one wanted

Admissions and Denials

Greenbaum v US (PO employee injured when goes into work for check( after years US files motion of no subject matter jurisdiction ( motion is allowed, but court interprets facts generously for P due to the late nature of the motion

· 12(h)(3) can be filed at any time and result in dismissal if proven
· Rule 8(b) requires Ds to admit or deny based on reasonable investigation, or state lack of knowledge to admit/deny if D has a “duty to exert reasonable effort” to investigate allegations after the answer is filed and if they do not later deny it, they can be held to an admission of the allegation for the course of the case 
Controlled Env. System v Sun Process (in answer to counterclaim, P claims lack of knowledge to deny or admit and demands strict proof of a whole group of allegation)

· Rule 8(b) takes into account that parties may lack knowledge, but still can form beliefs based on information in allegations (if it can be done in objective good faith)

· each allegation must be separately referred to, and cannot be lumped together

Affirmative Defenses

Failure to list an affirmative defense in the answer usually means it is waived and evidence cannot be presented to it at trial (unless there is an amendment allowed).

Gomez v Toledo (qualified immunity for public officials at that time required “good faith”, question was whether P had to claim “bad faith” as element of case set out in complaint or whether “good faith” was an affirmative defense)

· P need not anticipate an affirmative defense, nor therefore state allegations to counter it in the complaint

** standard for public officials is now “reasonable person”

Amendments
RULE 15

15(1):
leave should be freely given when justice so requires

15(b):
if an issue that was not laid out in the pleadings is “expressly or implied” consented to by parties, it will be allowed as if it was in the pleading (if opposing counsel doesn’t object at first( issue will be allowed later)

15(2)(c):  amendment can be after statute of limitations if it relates back according to standards set out:

1.  law claim is based on allows it

2.  arose out of same “conduct, transaction, occurrence” as original claim

3.  change of party name 

– if served w/in 120 days aft. complaint filed set out in 4(m)

-- party would have known they were being sued but there was a “mistake” concerning the identity of the correct party

-- party wouldn’t be prejudiced in mounting defense


Reasons for statute of limitations:


1.  parties can have a sense of peace after reasonable time


2.  evidence can be collected when it is fresh


3.  maximizes resources of court, prevents wasting time/$ on old claims

15(d)—supplemental pleadings: if transactions or occurrences have taken place since the pleading, court can allow supplement ** even if original pleading was flawed in claim for relief or defense

Grounds for objecting to new claims/issues:

1.  Unreasonably delayed

2.  Case would be prejudiced

3.  Bad Faith is motivation (harass, delay etc.)

4.  new issue is futile

Worthington v Wilson (P claimed “cops” used excessive force day SOL expired, wanted to add names of officers after SOL had passed)

· lack of knowledge does not constitute an “error” or mistake under 15(c)(3)
· claim for equitable tolling based on fraud (not counting SOL until P could sue) must set forth affirmative acts or words by the Ds which prevented discovery of their identity
Court asks: 
how much time has passed



how diligently did they look for correct names



how prejudiced will D be
Christopher v Duffy (parents of child who died from lead poisoning want to amend to add lead manufacturers to suit)

· prejudice based on difficulty of mounting a defense when evidence is so old is a legitimate basis to deny amendment for relation back

Rule 11 – Sanctions

Thomas v Capital Security Servcs (interpreted 1983 amended rule)

· Standard: reasonable under the circumstances (objective, compared to others)

not for an inappropriate reason

· Time:  applied to time of signature only

· Sanctions:  mandatory if violation found

Progress Federal Savings Bank v National West Lenders (re: safe harbor provision in new 1993 rule)

· must serve opposing party with formal notice for the time limit in “safe harbor” to begin running, informal notice is insufficient

· motions for sanction must be timely, as soon as possible after discovery (can’t just sit on it and see what the outcome of litigation is first)

· party cannot release opposing party from rule 11, cannot “waive” safe harbor protections

Joinder of Parties – Rule 20 

1. same transaction or occurence

2. common question of law or fact

Kendra v City of Philadelphia (multiple Ps were assaulted and rights violated by multiple police in city)

· parties can be combined when their facts/claims are “reasonably related” ( if after discovery case will be prejudicial b/c too complicated etc., trials can be separated then

· when there is a “systematic pattern of conduct”, claims being combined can arise from facts taking place at different times

Joinder of Claims – Rule 18

anything between existing parties   +  only exception is res judicata

Counterclaims and Cross-Claims

counterclaim: 

1)  can be related or not related to original claim

2)  mandatory (if related)

3)  permissive (if not related

Cross-claim:  

1)  must be related to at least one other claim between co-parties

2)  always permissive

Banque Indosuez v Trifinery (terms of agreement for promissory note prohibit borrower from suing, conflicts w/ fed. rules which allow demand parties bring counter-claim at same time or waive)

· Rule 13(a) establishes counter claims arising from the same transaction or occurrence as mandatory (or lose right to them later), unless they require a 3rd party who can’t be joined for some reason

· Test for same transaction or occurrence:
1. issues of fact AND law raised b t he claim and the counterclaim largely the same

2. would res judicata bar a sub. suit on def.’s claims

3. will substantially the same evidence support or refute both claims

4. is there a logical relationship between claims

· found the claims unrelated in this case, but if they had been related the court would have ruled the waiver unfair if res judicata barred later claim and would have allowed counterclaim

** if state and federal courts hear cases based on same transaction or occurrence because of jurisdictional reasons, then the 2nd court will be bound by any rulings the 1st court makes

Impleader / 3rd Party Claims  --  RULE 14

1)  only used to bring in someone who is not a party already and 

2)  must have a theory under which 3rd party is liable for all or part of any liability of the 1st D to the original P (“indemnification” situations)

3) don’t need permission of court if served w/in 10 days

4) 3rd party has all same rights as 1st defendant/3rd part P (can assert any defenses used by the original D/3rd party P, may assert counterclaims arising from same transaction or occurrence against the 3rd party or original P (isn’t required to))

Gross v Hanover (P sues insurance company for replacement of stolen jewelry, insurace co. impleades store owner and his brother employee for loss of jewelry)

· purpose of rule is to promote judicial efficiency ( therefore court has broad jurisdiction in deciding whether to permit a 3rd party complaint

· court has to balance benefits of efficiency against potential prejudice to the P and 3rd party Ds (court can always separate claims later if prejudice arises)

· impleader is appropriate even if the 3rd party D’s liability is not automatic once the original D/3rd party P is found liable

subrogation – principle giving insurer right to all claims/rights of the insured against third party who caused the loss of the insured

US v Olavarrieta

· impleader is improper if there is not a cause of action for the alleged harm for which the the 3rd party would be liable to the original P (liability of 3rd party must depend in some way on the outcome of the main claim)

· separate independent claims against 3rd parties not allowed even if arising from same transaction or occurrence

DISCOVERY

37(c) – can’t use what you haven’t disclosed w/o “substantial justification” and using something not disclosed can result in sanctions

duces tecum – requirement for witnesses to bring requested documents with them to a deposition or trial

Scope of all discovery  -- Rule 26(b): 

1.  Parties entitled to demand discovery of any matter that is relevant to the claim or defense

2.  Court may order discovery of any matter relevant to the subject matter

3.  Material discovered need not be admissible at trial if it is reasonably calculated to lead to discovery of admissible evidence.
Hickman v Taylor (P wants access to Ds interviews with witnesses—not clients so no attny/client privilege--with info. about case)

· rules of discovery don’t warrant inquiries into files or mental impressions of attorneys w/o a claim of   1) necessity or  2)  case is prejudiced w/o info AND 3) can’t get it elsewhere ( now codified in Rule 26(b)(3)
26(a)(1) Initial Disclosures:

1. name, address, telephone of all w/ info. and subject of info. they have

2.  copy or location of documents to support claims

3.  computation of damages and documents used (unless privileged) on which $ is based

4.  insurance information

5.  26(a)(2) identity of possible expert witness and a report summarizing their opinions….

26(a)(3) Pre-Trial:

1.  witnesses

2.  exhibits

Krieger v Fadley (former employee wants access to ALL info. communicated about him by a former colleague who is alleged to have gotten him fired by saying something about him)

· scope of discovery is limited to what is relevant to the claim or defense, and asking for all info. goes beyond scope allowed by rules because all can’t possibly relate to claim

Deposition

Interrogatories--Rule 33

1)  only to parties or agents of parties

2)  25 questions allowed (unless waived by parties or court grants for addtl)

3)  answers are under oath

4)  objections shall state reasons for the objection with specificity (and portions not objected to shall still be answered)

5) questions relating to fact or application of law to fact not nec. objectionable, but court can postpone answering until later time

6) can answer by referencing documents if copies given or access allowed to questioning party

Request for Documents – Rule 34

1) can request to inspect and/or copy any documents or tangible things (can test or sample) under control of party that contain matters w/in scope of claim

2) can request to enter land/property under control of party to inspect, test, survey, photograph etc.

3) non-parties can be compelled to produce same

Request for Admissions – Rule 36

1) served on parties to establish truth of allegations or genuineness of documents

2) not responding = admission

3) if objection is made must state reasons

4) must deny or state reasons why can’t admit or deny

5) can’t state lack of info. or knowledge as reason for not denying/admitting UNLESS stating you have made reasonable inquirty

** 6) anything admitted to is conclusively established and bound for the rest of the case

DUE PROCESS

1.  lessen errors

2.  give participants a feeling they are justly treated, have dignity

Fuentes v Shevin (FL. PA laws allow seizure of disputed property prior to notice, filing claim or having a hearing on the dispute)

· notice and right to be heard are required before state can authorize the seizure of parties

· property includes any “property interest”, not just property held by an undisputed absolute title

· deprivation includes even temporary deprivations

RIGHT TO A JURY TRIAL – VII Amendment constitution / Rule 38(a)
1.  Right to jury if spelled out in statute

2.  Test (if not laid out in statute):

1.  legislative intent (if there is an alt. scheme for resolving disputes likely no right)

2. does statute deal w/ primarily public rights (usually no jury) or private (may be jury)

3.  what are remedies provided by statute, if “legal” (prob. jury) or “equitable” (prob. not)

Chauffeurs Teamsters et al v Terry (laid off employees claim union did not protect them equally b/c refused to file grievance against company)

· right to trial by jury if:

1) is an issue traditionally under jurisdiction of common law court

2) remedy sought is $ (traditional remedy of law court) 

SUMMARY JUDGEMENT – Rule 56


For Def.




For P






can be issue of material fact if can win b/c

cannot win if any issue of material fact

other element lacking

1.  if lack of evidence to support an element of claim / claim

2.  if absolute defense that must relieve of liability – consent etc.

3.  if S.O.L. has run out

4. Can be partial

5.  Affidavits allowed but not required

6. Evidence allowed is: pleadings, depos, answers, admissions any affidavits

7. generally can be no issue of material fact (see above for D vs. P)

8.  if moving party supports claim of lack of evidence/no material fact, non-moving party has burden of setting for specific facts showing there is a genuine issue for trial

Addickes (denial of service and arrest of freedom school teacher who attempted to eat with black students)

· narrowed ability of D to get SJ

· moving party has burden to show there is an absence of evidence to supports the non-moving party’s claim

· must “foreclose the possibility” that there is any evidence or that it 1) isn’t true or 2) if true isn’t sufficient

· non-moving party not required to come forward w/ evidence unless moving party meets burden

CELOTEX (one of the trilogy cases) (claim against asbestos manufacturers in wrongful death of husband; motion for SJ based on no evidence D’s product was the one actually causing harm)

· broadened ability of  D to get SJ

· overruled the standard in Addickes: no longer had to “foreclose possibility”

· moving party only has to point to an absence of evidence, does not need to present evidence of that lack

JUDGMENT AS MATTER OF LAW—RULE 50

50(a)(1) – if not enough evidence on one issue (element), such that no r/s jury could find for P on that issue

· all matters resolved in favor of non-moving party

50(b) – DIRECTED VERDICT – move after case presented but before going to jury

· Reserving right – by moving before jury, reserve right to move for judgment NOV or new trial

--
JUDGMENT N.O.V. / NOT WITHSTANDING VERDICT– move after jury rules

· jury may get it right on its own

· if judge overruled on appeal, no need for new trial

judge’s options:
1. allow verdict to stand
3. enter judgment NOV




2. order new trial

MOTION FOR NEW TRIAL – RULE 59

1.  mistakes of law (will be reversed on appeal)

2.  verdict is against the weight of the evidence (jury was wrong)

3.  doesn’t have to give a reason

4.  almost never reversed

** missing information about what happens if granted versus denied 

Galloway (insurance benefits for claim of insanity due to military service, question as to whether continuously insane during a gap of years)

· take all P’s evidence as true

· ct. ruled for D b/c didn’t find inferences made by expert witness r/s and b/c wife didn’t testify( withholding evidence of gap years

· dissenters felt that court was requiring “substantial” evidence, rather than “scintilla”

REMITTITER

1. if D will appeal b/c award too high

2. judg asks P to voluntarily take less $

ADDITTER

1.  if P will appeal b/c award too low

2. Judge will ask D to offer more $

3.  prob. not constitutional, but on books in most states

** not allowed in federal ct. by case law, but indication may be allowed in future

** amount judge suggests 1)most $ consistent w/ evidence 2) least 3) what judge would give

BIFURCATION

1. Liability

2. damages

TRIFURCATION

1. causation

2. liability

3. damages

SPECIAL VERDICT – RULE 49

(D’s like b/c narrows down legal issue, less likely to rule based on emotion)

1. Asking jury series of questions, then judge makes ruling based on answers by jury on findings of fact

2. asking jury couple questions and allowing them to make a general verdict w/ questions as guide  

JURY INSTRUCTIONS – RULE 51

· lawyers can file written requests on how to instruct on law

· lawyers get instructions before closing

· can instruct jury before or after closing arguments

· if don’t object to instruction before given to jury – right to object waived

· if objecting must state specific matter and grounds

PERSONAL JURISDICTION – 12(b)(2)

1. Is there a state long arm statute – what does it reach?

2. Is it constitutional:

is there Minimum contact   

or

continuous & systematic







must be related to claim



there for all purposes



fair play

Whether sufficient connection w/forum state to bring cause of action

1. resident

2. has property and property is the cause of action

3. “minimum contact”

In Personam Jurisdiction

General / In State for all Purposes:

D is personally served while in the state

D is domiciled w/in the state

D consents to be sued in state

D consents by waiving defense (doesn’t file 12(b)(2)

Specific

Minimal contacts/related claim + don’t violate fair play/justice

Necessity (Mulane only)

In Personum judgment - judgment that will follow D wherever they go (allows for collection)

Full Faith and Credit – Article IV Constitution, requires states  to recognize and enforce judgments, records and legislative acts of 

In Rem Jurisdiction – power of court to adjudicate rights to a piece of property in the state, including power to seize and hold it

Quasi In Rem – claim of action isn’t for property, but property in state is attached by court and gives personal jurisdiction for liability up to value of property

Status – court has jurisdiction to establish legal status based on relationship

Direct Challenge --  challenging pers. jurisdiction in original case, allows to plead on the merits if losing 12(b)(2)

Collateral Challenge – challenge pers. juris. later, can’t argue merits if losing motion

Pennoyer (original owner sues to get property back from 3rd party, who bought it from auction based on judgment based on bad personal jurisdiction—Oreg. statute not constitutional b/c doesn’t require attachment of property before asserting jurisdiction)

· b/c court didn’t “attach” property to establish in rem jurisdiction, was no personal jurisdiction

· state sovereignty based on physical boundaries

· 14th amendment/due process = right to notice/jurisdiction (conflated in case)

P case Hess v Pawloski (Penn. resident causes accident in Mass., then returns to Penn—Mass. statute establishes clerk of motor vehicles as “agent” ensuring that jurisdiction to all drivers possible because notice is possible)

· implied consent

· protection of citizens justifies police power to est. automatic appointment of agent giving state access to drivers

· boundaries less strict than Pennoyer
· jurisdiction based on fiction – “in” state via agent, “notice” via agent

Harris v Balk (attachment to $ owed by C to B, so A can get money owed by B asap)

· if the court of the state where the garnishee is found obtains jurisdiction by serving w/in state, then any judgment resulting from jurisdiction is valid

P case International Shoe (to recover unemployment compensation contribution for salesmen in Washington, HQ in St. Louis, incorporated in Deleware)

· minimal contacts required to satisfy due process + doesn’t offend “fair play and justice”

1. level of activity

2. whether claim arises or related to the activity in the state

· if activity is persistent and systematic, claim need not be related

Level of Activity
Single Act
Mid-Range
Continuous, substantial, systematic

Relation to Claim
only related to activity
only related to activity
all claims

· if corporation receives benefits of state, it exposes them to obligations

LONG ARM STATUTES – authorize courts of a state to exercise jurisdiction over nonresidents based on criteria described in statute

1. does statute apply

2. is jurisdiction constitutional

P case McGee (no office, agent, no solicitation ( only one policy delivered in CA/premiums mailed from there—CA has interest in justice for resident insured when insurers refuse to pay claims)

· most P friendly case
· judgment will be enforced if consistent w/ due process, even if not consistent w/ home state of D
· debate over whether applies beyond insurance
D case Hansen v Denkla (Penn. resident sets up trust for Daughter in Del., she dies in FL, two other daughters sue in FL) (close 5-4 decision)

· most pro D case

· relationship w/ another party that is domiciled/subject to personal jurisdiction is not enough to establish minimal activity

· **** must purposely avail self of privileges of conducting activities w/in forum state (received protection and benefits of laws)

D case Worldwide Volkswagon (P bought car in NY, burned after accident in OK( sued maker, distributor, dealer from NY in OK court) purposeful availment

· D friendly case

· relevant factors include

1. state’s interest in adjudicating

2. P’s interest in convenience and relief

3. interstate judicial system interest in efficient resolution

4. interest of several states in furthering substantive social policies

· even if all factors present, due process will divest the state of power

· f/s alone is not sufficient 

· only if f/s that activity with the forum state would expose them to liability

· financial benefits from collateral relationship w/ state not sufficient if they don’t stem from “contact”

· interstate travel of a product isn’t sufficient for “min. contacts”

· purpose of minimal contacts rule: protects D from unfair litigation & ensures states limited w/in boundaries

· unilateral action on part of customer doesn’t result in jurisdiction

Calder v Jones (intentional libel of actor in National enquirer, based in Fl) tort

· f/s of liability establishes jurisdiction if: 

1. intentional acts, 

2. directed at forum state, 

3. know actions likely to cause harm in forum state

Asashi (Japanese manufacturer of valve assembly used by Taiwanese manufacturer in valve used in tire of motorcycle caused injury when tire exploded in CA) purposeful availment

· D friendly case

· need more than putting goods into stream of commerce that MIGHT end up in forum state (advertising, design, advice, marketing through distributor)

· Gestalt Test / Multi-Variable Test / Asahi test for fair play:

1. burden on D

2. interests of forum state

3. P interest in relief

4. interstate judicial interest in efficient

5. shared interest of states in social policy

** defines reasonableness of the exercise of jurisdiction / whether in line with traditional notions of fair play

· significant weight to burden of foreign defendants when crossing borders required

· min contact + fair play – actions purposefully directed towards forum state

concurring opinion by Brennan: “mere awareness” is enough

Burger King (Burger King sues franchise in MI for failing to pay, breaking licenses in FL( D signed “law forum selection” clause in contract)

· if Asahi test satisfied, jurisdiction is constitutional even if contacts minimal

· contract alone not sufficient, but when there is substantial and continuous relationship 

·  “fair notice” 1. contact directed at resident and 2. litigation arises from activity 

· also “fair notice” if clause is freely signed and enforcement doesn’t offend due process

Shaffer v Heitner (non-resident of Del. P tries to sequester stocks of D’s in Del. – suing them as directors of corp. for letting company get sued, which devalued stock( incorporated in Del., none of directors live there, place of business in AZ) 

· basically invalidated quasi in rem jurisdiction

· minimum contacts is the test

· property can be evidence of a contact, but then claim must arise from the property itself

PRO JURISDICTION
ANTI-JURISDICTION

McGee – min activity rise to claim, strong need to give state power to regulate
Hansen v Denkla – relationship w/ person in forum state not suff. to est. “min. contact”

Intnl Shoe – “persistent and systematic contact” in forum state  (claim need not be related)
Asahi  - need more than putting into stream of commerce w/ possibility of arrival in forum  

   * caution b/c split decision

Calder v Jones – intentional tort directed at forum
Worldwide Volks. – interstate travel of product is not min. contact, need more than stream of commerce w/ foreseeability of forum

Hess v Pawloski – implied consent through fictional “agent” after visit to state justified for safety
Helicopteros – purchases and visits to forum state not enough

GENERAL JURISDICTION -- PERSONAL SERVICE W/IN STATE

Burnham (served while visiting kids in CA)

· personal service is sufficient to establish jurisdiction ( all other assertions must undergo the “minimal contacts” analysis

* in person service in forum state not good if: in state through coercion, to testify, or b/c of fraud

Helicopteros Nacionales v Hall (suit after crash against helicopter company that bought goods in Texas and trained pilots there)

· purchases and related trips to forum state not sufficient to be there for all purposes UNLESS cause of action related to purchases

Brennan dissent:  min. contacts + “related to” (even if doesn’t “arise from”) is enough

ARISING OUT OF    



RELATING TO

higher





lower

exactly due to activity



connected to by chain, similar to

Carnival Cruise (ticket had forum selection clause) consent

· Forum Selection Clause enforceable if  Fundamentally Fair

· not enforceable if

1. bad faith

2. customer can’t reject

** no longer law b/c congress passed law allowing to sue in any state

VENUE - §1391

1. where any D resides (if all in the same state)

or 2. where sub. part of the events giving rise to claim occurred

· for Diversity + anywhere D subject to personal jurisdiction (if nowhere else avail)

· for Federal Question + anywhere D can be found

· corporations = anywhere subject to personal

· can’t be fought in collateral attack

§1404 Change of Venue (between states, where could have been brought)

Transfer from one District of Fed. Ct. to another 

1. convenience of parties

2. convenience of witnesses/evidence

3. interests of justice

4.  where it could have been brought

· still need personal jurisdiction (1. state long arm statute  + 2. constitutional/min.contacts)

· venue under state statute

· retains same substantive law as it would have originally

forum non conviens: dismissal b/c more convenient forum avail. – usually only to state ct. or foreign country (otherwise just transfer it)

Piper (plane crash in Scotland, survivors appointed administratrix in CA – P friendly law – to sue aircraft manufacturer out of Penn. and propeller manufact. OH, separate actions in other countries against other Ds(removed, transferred, then dismissed b/c 1) alt. forum avail and better 2) no ties to state 3) no interests)

· possibility of unfavorable outcome due to change of law does not bar dismissal

· strong presumption in favor of P’s choice can be overcome if private and public interest point to alternative forum (less so if the P is foreign)

· forum non conveniens reversed only if abuse of discretion

· appropriate to dismiss if 1) forum avail. elsewhere, 

** can’t dismiss if more convenient forum is w/in US ( must transfer instead

SERVICE

Mullane (“settlement” of common fund for trusts, only put notice in paper, didn’t mail to anyone)

· most cited case for service process/notice

· need to be able to determine needs of all claimants, so court jurisdiction is justified 

· must use best means avail. to notify those w/ known locations ( even if beyond scope of a statute

· notice is r/s  if calculated to:

1. apprise interested parties

2. afford them opportunity to respond / object

· must notify enough people to make it likely that interests of class will be safeguarded

SUBJECT MATTER JURISDICTION – 12(h)(3)

· Article III, Section 2 – establishes Congressional authority to create Fed. Cts.

· can be raised by the court

· can be raised at any time

concurrent jurisdiction: both state and federal courts can hear diversity or federal question cases

exclusive federal jurisdiction: patent, copyright, bankruptcy, securities, anti-trust

exclusive state court jurisdiction: non-federal question, non-diversity, non-federal exclusive

FEDERAL QUESTION

§1331 grants permission to hear cases “arising from the constitution, laws or treaties…”

must be a constitutional or based on statute that grants a private claim of action

Louisville and Nashville RR v Mottley (Ps got free train tickets as part of settlement for injuries caused by RR, claim stated RR revoked passes on basis of federal law prohibiting charging passengers differently—constitutional deprivation of due process)

· federal question must be raised in original claim, can’t anticipate D’s defense and then raise constitutional issue in response

DIVERSITY

§1332 each D must be from different state than each P + amount in controversy > $75,000

· jurisdiction not lost if judgment ends up < 75,000

· P can aggregate claims against all Ds to reach 75, but multiple Ps much each reach 75 on own

corporations domicile: 1. principal place of business (HQ or most business)

2. where incorporated

personal domicile: true, fixed, permanent home…to which intends to return whenever absent

** legal rep. of deceased estate assumed citizen of state of deceased (so can’t manufacture diversity to get into federal ct.)

SUPPLEMENTAL JURISDICTION

§1367 over dependent state claims that wouldn’t have been eligible for Fed. Ct. on own

· goes to constitutional limit

· relies on Gibbs test (common nucleus of operative fact)

· exception is motion by plaintiffs or outsiders that would result in violation of §1332

· gives court discretion to not hear for other compelling reasons

(codifies Gibbs & Kroger, overrules Finley and combines pendant and ancillary

pendant jurisdiction: permits Fed. Ct. to hear related non-Fed claim when  Fed. claim before ct

ancillary juris.: permits Fed. Ct to hear related claim against a party not in case but impleaded by a D)

Gibbs (mine supervisor couldn’t start job b/c union blocked mine due to scab labor)

· common nucleus of operative fact test
· cases that would typically have to be brought as one case (compulsory claims) treated as one case for Federal ? purp.
· if state claim is “real body of a case” and fed claim is “appendage” ( should dismiss state claim
· up to discretion of ct. as long as alive up ‘til trial
· if Fed. claim dismissed/decided prior to trial ( ct. should dismiss state claims
· constitutionality hinges on def. of “case” – all claims are part of same “case”
· pre-emption: supremacy clause of constitution says whenever Fed. law applicable, it trumps  (Fed. law says boycott lawful, so state claim asking for damages cannot be allowed—actions were lawful)
Kroger (IA widow sued NE power company for electrocution of husband when walking by crane too close to power line, power company sued crane owner, case against power company dismissed and during trial it was discovered that there was no diversity b/c company actually in IA)

· right to hear pendant cases does not allow inclusion of Ds that will destroy diversity

automatically allowed regardless of diversity

1. impleader by D

2. compulsory counter-claim by D

3. Rule 24 intervention as a matter of right

4. cross claims

** b/c all must be based on “same transaction or occurrence”

Finley (family of plane crash victims sue SDGE for power lines in state ct., find out FAA maintains standards and have to be sued in Fed. Ct, try to bring SDGE claim in as pendant)

** overruled by §1367

REMOVAL

§1441  D can remove state ct. action to federal court if it could have been brought there in the first place (unless D is sued in Diversity case in her home state)

Burnett v Birmingham Bd. of Eduction (state law claim re: pay scale, added Fed claim re: due process w/o details)

· §1441(c) gives ct. discretion to remove ind. state claims w/ federal claim

· if state claims are dominant and there is no nucleus of common fact, then  whole case should stay in state court

CHOICE OF FEDERAL VS. STATE LAW

1. Is there a conflict between state and federal?

2. If yes – is there a federal rule of civil procedure applicable?

3. If yes—Is its application consisten w/ enabling act and constitution

§34 state law applies unless US statute or constitution require application of federal law

VII Amendment / Supremacy clause: when federal law applies, must be used no matter if in state or federal court

III amendment: limited power of federal courts

vertical: choice between state laws

horizontal: choice between fed. and state law

Erie RR v Tompkins (Penn man hit by open door of NY train in Penn., filed in fed. ct. of NY b/c diversity and if under Penn law would have to prove wanton or willful negligence but only negligence under NY law)

· up to this point Swift v Tyson  said cts. need only follow state statutory law and could apply own interpretation of “general law” in place of state common law

· new rule: state substantive law applies, whether statutory or common law

· there is no federal general common law

Klaxon

· courts should apply the conflict of laws rules applied by the courts of the state in which they sit to determine which state law applies
Guaranty Trust v York (class action that trust failed to protect interests of noteholders, state statute of limitations would have run, but filed in federal ct.)

· test for whether state law is substantive: is it outcome determinative (would disregarding state law change outcome?)

· if state s.o.l. would bar recovery, must be followed/applied by fed. cts – fed law is merely another forum, not a 2nd chance

Ragan (KS law says sol for serving party, fed rules don’t)

· must follow state rule for serving

Cohen (derivative shareholders suit, state law have to post bond in case your claim is unfounded, fed rules none req.)

· state req. to post bond applies

Burhardt (arbitration agreement revocable, not revocable under fed rule)

· state rule applied

Byrd v Blue Ridge (the ? was whether emp. statutory or sub-contractor for workers comp. purposes—SC law would be decided by judge, Fed law would be by jury)

· test applied: weigh

1. what is critical to state scheme of law  (right to judge)

2. what is critical to fed scheme of law (right to jury) * more important

3. is it outcome determinative

· whichever weighs heaviest determines which is followed

· policy concern – does it promote forum shopping?

Hannah (method of service to person accord. state rule or to any person in domicile accord. fed rule 4)

· Fed. Rule Civ Pro trumps if it applies and it is constitutional

· analysis based on aims of Erie (is forum shopping promoted, does decision result in equal administration of laws)

* possible conflict w/ enabling clause §2072(b) says: if rule “abridges, enlarges or modifies a substantive right” it doesn’t apply

found to be substantive law:
burden of proof

statute of limitations

conflict of law

who has to plead an affirm. defense

PRECLUSION

* almost solely determined by common law, Restatement (Second) of Judgments very influential

1. same parties or privity

2. issue came to final judgment on merits

3. same claim

“on the merits”

1. summary judgment

2. verdict

3. directed verdict

4. 12(b)(6) (most likely if no leave to amend allowed or party didn’t amend when given chance)

2 voluntary dismissals by P in any court RULE 41

* exceptions:

· Rule 60(b) new evidence that was not avail. or possible to be found earlier (hard to prove)

· if claim was barred at time (i.e. divorce decision re: violence doesn’t bar tort case later b/c couldn’t have gotten damages in divorce)

· rule or statute states the judgment isn’t a bar to another action

· judgment wasn’t on merits: 

1. lack of jurisdiction

2. venue

3. non-joinder/mis-joinder

4. case was dismissed w/o prejudice (voluntarily or by court order – ex. b./c. couldn’t serve D)

CLAIM PRECLUSION “res judicata” (formerly claim splitting)

· when bring suit, must bring all claims arising from

· measured from time of final judgment

Car Carriers v Ford (transporter filed suit against Ford for Sherman anti-trust violations, later tried to sue on same facts for Commerce Act and Rico violations)

· def of transaction “sufficient that there is some chronological overlap AND two complaints arise out of same common nucleus of operative fact”

· transactional analysis: time, same facts/evidence, convenient to combine in trial

* b/c broad rules allowing joinder, amendments etc, need res judicata limits to protect Ds

Gonzalez (land purchase fl. swampland, 2 groups buyers, same lawyer)

· not privity of parties b/c no substantial control
· substantial control case-by-case, totality of circumstances

Hoult v. Hoult (rape case followed by defamation for telling people)

1. actually litigated

2. fact is “essential to judgment”

3. final judgment

4. same issue

· standard for prohibiting right to try issue “certain to every intent” that it is the same

Parklane (SEC filed suit for fraudulent proxy statement in merger, then shareholders filed

· collateral estoppel doesn’t apply if:

1. stakes of 1st case are low,

2.  if P’s could have joined in but diddn’t ,

3.  if 2nd case gives P’s procedural opportunities didn’t have in 1st case

offensive collateral estoppel: P trying to use judgment against D from previous case, so don’t have to prove again in order to win

defensive collateral estoppel: D trying to use judgment against P to prevent being sued on issue already won on – give’s P strong incentive to join 1st case to not lose shot in case D wins 

non-mutual defensive collateral estoppel: Blonder Tongue allows 2nd alleged patent violator to rely on fact patent not legitimate established by 1st defendant (even though not a party to 1st action)

INDISPENSABLE PARTY JOINDER – 19

1. meet categories in part (a)
1. can’t get relief w/o; 

2. 2. outcome will impair rights of person not present

3. could result in inconsistent obligations for parties

2. if so, join if can

3. if not look to (b) to determine if can continue


Fed Rule



prejudice to existing parties



prejudice reduced by crafting relief



adequate judgment



adequate remedy for P if dismissed


Provident rule



interest of D



interest of P



Interest of absent party



interest of court

Bank of Ca v San Francisco (niece v. executor and hospital for remainder of estate of aunt, couldn’t get jurisdiction against other legatees inheriting 1st 60,000)

· difference between necessary: should join if can, but case can go on w/o

· indispensable:  case cannot go on w/o

Provident (car accident case against ins. company of car driven by deceased who killed two people to get insurance money, but didn’t sue owner)

CLASS ACTIONS

--------------------------------------------------------------------------------------------------------------------

History of Federal Rules of Civil Procedure

· Title 28 chapter 2072 authorizes Supreme Court to establish a panel to make rules

· Rules do not apply if conflict w/ a substantive right established by the constitution or other Federal Statutes

· Rules are trans-substantive = apply to all types of cases unless specifying limited application 

Summary of a Lawsuit

Respondeat Superior – legal theory on which employers held responsible for illegal/negligent behavior of employees committed in course of duties

( in 1983 (equal protection) cases, court has ruled that municipalities cannot be held liable based on this legal theory (this is why have to prove it was “policy” to sue gov’t)

RULES UTILIZING SAME “TRANSACTION”

13(a)
compulsory counter claim

15 
relation back for amending beyond SOL

20
joinder of parties


supplemental jurisdiction

22

