Civil Procedure—Professor Subrin, Fall 2004
NOTE:  This outline was pieced together from my own notes and three other peoples’ outlines.
DRAFTING A COMPLAINT
A.  Complaint—FRCP 8a (see Conley v. Gibson)

Requires:

a. statement of grounds of court’s jurisdiction

b. short and plain statement of claim showing that pleader is entitled to relief (including notice of claim and sufficient detail to allege elements of claim, may be as short as Form 9).

c. demand for judgment.

· Dioguardi v. Durning:  “a short and plain statement of the claim showing pleader is entitled to relief”, no matter how inarticulate, is sufficient.

FRCP 8(e)(2)—Π may state separate claims in the alternative or hypothetically, regardless of consistency.  Allows multiple inconsistent claims, such as pleading if A or if not, then B  or “even if A, B still applies…Henry v Daytop Village (fired employee claimed race and sex discrimination, employer claimed fired for committing fraud re: health insurance( she pled didn’t commit fraud, even if she did others she was punished more harshly than others)
B.  Special Pleadings—FRCP 9


9a.  Unnecessary to aver party’s capacity to sue or be sued

9b.  Fraud and mistake need to be stated with particularity, condition of the mind may be averred generally.  Bower v. Weisman, Leatherman v. Tarrant County Narcotics Intelligence and Coordination (Supreme Court struck down 5th Circuit’s heightened pleading standard for §1983 cases)



C.  Real Names of the Parties—FRCP 10

· Suit should be filed under real names of parties; Δ has a right to face accuser.  Court has discretion to use pseudonym in cases of social stigma.  (Doe v. United Services Life Insurance Company) in spite of Rule 17—real party in interest and Rule 10(a)—name of parties on complaints, fictional names allowed to protect privacy in very private matters carrying risk of stigma (sex, sexuality, transgender, welfare rights or illegitimacy, mental illness)

· Use of fictional name not allowed if it would disadvantage Δ. 

· Parties not allowed to use pseudonyms merely for professional/economic interests

D.  Real Party in Interest—FRCP 17a

· To protect Δ from unfounded actions by random Πs.  One partner in business partnership can sue another (DM II v. Hospital Corporation of America).
· Rule 17(a): requires all cases name the person/entity who actually has control over the legal right being sought out for enforcement

· b/c relevant statutes (fiduciary duty, conversion of partnership assets) allow responsibilities and rights to “any partner”, each partner is a real party in interest and can sue or be sued w/o the action being in the name of the actual partnership

DRAFTING AN ANSWER
**Check time requirements.

A.  Rule 6(b): move for an extension of time to file a response (could raise if still trying to determine subject matter jurisdiction over whether all defendants reside in same sate).

Rule 12(a) 

(A) A Δ must answer w/i 20 days of being served summons + complaint OR
(B) If Δ waives service of process under 4(d), Δ must answer w/i 60 days of requesting the waiver of service; OR w/i 90 days if Δ was served outside of U.S.
b) Party has 20 days to respond to cross-claim, counterclaim; but (3) a govt. official has 60 days to respond
PRE-ANSWER MOTIONS—FRCP 12
12(e): Motion for a more definite statement: when pleading is so vague that D can’t reasonably respond must point out areas of ambiguity and details desired.  Raise in first motion.

12(f):  Motion to Strike: court can strike insufficient, immaterial or redundant material

12(g):  Consolidation of Defenses in Motion:  All motions that are available at the time the pre-answer is filed must be consolidated; you want to file as many motions as possible in a pre-answer motion because if you don’t, you waive everything except what is listed in 12(h)(2)—“the 3 favored defenses”
12(h)—Waiver or preservation of certain defenses:  

(1) Defense of lack of personal jurisdiction, improper venue, insufficiency of process, or insufficiency of service of process is waived (A) if omitted from 12(g) motion or (B) if not made in pleading or amedment
· Rule 12(h)(3)—“Whenever it appears by suggestion of parties or otherwise that the court lacks jurisdiction of the subject matter, the court shall dismiss the action” (emphasis added).  This is the most powerful defense.
12(b) Defenses must be asserted in answer or motion.

	12(b)(1):  subject matter jurisdiction                                   
	May be raised anytime.  NEVER waived, even after trial.

	12(b)(2):  personal jurisdiction

12(b)(3):  venue                                                                       12(b)(4):  insufficient process

12(b)(5):  insufficient service of process
	MUST BE RAISED IN ANSWER OR PRE-ANSWER MOTION, OR THEY ARE WAIVED.



	12(b)(6): failure to state a claim/relief                                      12(b)(7):  failure to join necessary party                                     
	May be brought anytime until end of trial (as answer, motion, or after evidence).


12(b)(4) challenges the adequacy of the summons itself, the court document served on the defendant that orders her to respond to the complaint (might allege that some requirement of that rule was omitted, such as the clerk’s signature or the court seal).

12(b)(5) challenges the manner in which the complaint and summons were delivered to the defendant (allege that it was left with an improper person to receive service).

12(b)(6): failure to state a claim upon which relief can be granted.

Π can lose on 12(b)(6) 3 ways:

1. Π states a claim upon which relief cannot be granted (no known cause of action—not cognizable)

2. Cause of action exists but Π doesn’t give enough info even under Fed.R.Civ.P.

3. Cause of action exists but doesn’t match up to facts alleged.

Post-Answer Motions

1. Rule 12(c) – asks for a judgment on the pleadings; can’t look at materials outside the pleadings, such as discovery; if court does, it is treated as a summary judgment, Rule 56.

2. Reply - Most cases the pleadings end with an answer; Rule 7(a); if the answer contains a counterclaim labeled as a counterclaim; you don’t have to reply to a counterclaim if it is labeled as an affirmative defense

ANSWERS—FRCP 8B AND 8C
Rule 8(b)—Δ must respond to each allegation ( admit, deny, or don’t know—if party is without knowledge or information sufficient to form a belief.  Controlled Environment Systems v. Sun Process Co. Inc. (even if you don’t have real knowledge, can have enough info to form belief).  Greenbaum v. United States (party may be held to the duty to exert reasonable effort to obtain knowledge, a fact denied for lack of knowledge or information may be deemed admitted if the party does actually have this knowledge)
Rule 8(c):  Δ must raise affirmative defenses or they are waived (even if everything you say is true, you still don’t have a cause of action because…)

Note:
Civil rights claim—42 U.S.C. § 1983

Permits a suit against those who act under color of law (in some official or quasi-official capacity) to deprive persons of constitutional or federal statutory rights; can sue state employees in official capacity to seek injunctive relief or in individual capacity to seek monetary damages from them personally

Officials are liable if their actions or orders violate constitutional rights but they enjoy a “qualified immunity” if those actions took place under a reasonable misapprehension of the law; This immunity is not an ordinary defense, it is the right to not stand trial or even be subjected to discovery proceedings 

Gomez v Toledo (qualified immunity for public officials at that time required “good faith”, question was whether P had to claim “bad faith” as element of case set out in complaint or whether “good faith” was an affirmative defense.  Ct says no—qualiified immunity is affirmative defense)

· P need not anticipate an affirmative defense, nor therefore state allegations to counter it in the complaint

Rule 8(d):  failure to deny an averment which requires a response is considered an admission.
AMENDMENTS—RULE 15
15(a):
party may amend pleadings anytime before responsive pleading is served, or if no response is required within 20 days after it is served.  Otherwise, need leave of the court, and  “leave should be freely given when justice so requires”.

15(b):
if an issue that was not laid out in the pleadings is “expressly or implied” consented to by parties, it will be allowed as if it was in the pleading (if opposing counsel doesn’t object at first( issue will be allowed later)

15(c):  amendment can be after statute of limitations if it relates back according to standards set out:

1.  law claim is based on allows it

2.  arose out of same “conduct, transaction, occurrence” as original claim

3.  change of party or party name 

– if served w/in 120 days aft. complaint filed set out in 4(m)

-- party knew or should have known they were being sued but for a “mistake” concerning the identity of the correct party (as long as provision 2 is satisfied)

-- party wouldn’t be prejudiced in mounting defense.  See Christopher v. Duffy (Lead poisoning case.  Parties Π wanted to add would have been unduly prejudiced by delay since additional claim—prejudice based on difficulty of mounting a defense when evidence is so old is a legitimate basis to deny amendment for relation back)

A party is considered to have received “constructive notice” when he shares an attorney with original Δ or has an “identity of interest” with original Δ.  See Singletary v. Pennsylvania Dept. of Corrections (Π not allowed to add prison psychologist as Δ in prison-suicide lawsuit under Rule 15(c)(3) because lacked notice of suit [no identity of interest—did expect to be named] and didn’t share common attorney with original Δ].)


Reasons for statute of limitations:


1.  Parties can have a sense of peace after reasonable time


2.  Evidence can be collected when it is fresh


3.  Maximizes resources of court, prevents wasting time/$ on old claims

RULE 11: SANCTIONS

Aimed at avoiding frivolous documents

11(a)—Attorney must sign everything except discovery document.

Certifying four things in Rule 11(b): look at rule.

1. that pleading/motion/other document isn’t presented for an improper purpose (e.g. delaying or increasing cost of litigation, harassing parties)

2. claims, defenses, and contentions aren’t frivolous
3. allegations and factual contentions have evidentiary support, or are likely to have support after discovery

4. Denials of factual contentions warranted by evidence or are reasonably based on a lack of information or belief.

Rule 11(c): application of sanctions.  11(c)(1)(A):  motion for sanctions is served on the other side but cannot be filed with court for 21 days…gives other side a safe harbor to fix problems.  11(c)(1)(B) allows court to enter order for sanctions on its own initiatives.
· 11(c)(2) describes nature of sanctions:  only what is sufficient to deter conduct.

· 11(c)(2)(A) No monetary sanctions for violation of 11(b)(2)
· 11(c)(2)(B) Monetary Sanctions won’t be awarded unless the court issues order before voluntary dismissal or settlement of claims
Progress Federal Savings Bank v National West Lenders (re: safe harbor provision in new 1993 rule)

· must serve opposing party with formal notice for the time limit in “safe harbor” to begin running, informal notice is insufficient

· motions for sanction must be timely, as soon as possible after discovery (can’t just sit on it and see what the outcome of litigation is first)

· party cannot release opposing party from rule 11, cannot “waive” safe harbor protections

Joinder—Rule 18 (joinder of claims) and Rule 20 (joinder of parties)

Rule 18(a)—you can join as many claims as you have against adversary

Rule 42(b)—judge can separate claims for trial purposes—separate trials

Rule 20(a)—to join parties, action must be based on same transaction, occurrence, or series thereof AND a common question of law or fact

JOINDER OF CLAIMS
Rule 18
a. joinder of claims: permissive joinder; Π may join as many claims as the party has against opposing party; applies to original claim, counterclaim, cross-claim, or third party claim; the only restriction is subject matter jurisdiction (diversity of citizenship §1332, federal question §1331, or supplemental jurisdiction §1367 [arising from common nucleus of operative facts])  However, failure to join claims may result in a claim later being barred by res judicata or statute of limitations.

b. joinder of remedies, fraudulent conveyances: claims may be joined even if the joined claim would have historically been available only after the first claim was prosecuted to conclusion

Joinder of Parties—Rule 20

Permissive Joinder of Parties

· Π has choice of whom to join as coplaintiff, as long as they have a right to relief, and whom to join as codefendant

· If Δ doesn’t like this he can claim that Δs aren’t properly joined (Rule 21) or that the suits against the Δs should be severed (Rule 42)
· Under Rule 21, claim against a party can be severed and dealt with separately, but misjoinder is not grounds for dismissal of an action.
Rule 20

(a) Permissive joinder promotes principles of judicial economy and convenience by allowing parties to be rather freely joined so as to resolve as many disputes as possible which relate to a particular transaction or occurrence, thus avoiding multiplicity of suits and inconsistent adjudications; two prong test to determine if Rule 20(a) allows person to join:

(1) they assert a claim jointly, severally, or in the alternative regarding same transaction or occurrence (or series of transactions or occurrences)

(2) where any questions of law or fact common to the parties will arise in the action. "common question of law or fact" does not refer to generic facts or law (e.g. "the law" of torts), but rather to a "fact" as a particular occurrence or event, and "law" as an application of the same legal rule or principle in a related factual setting.

Use same test as compulsory counterclaim to see if there is a logical relation or common evidence

Any such joinder is subject to the requirements of subject matter jurisdiction, personal jurisdiction, and venue.

20(b) allows for separate trials to prevent a party from being embarrassed, delayed, or put to expense
Kedra v City of Philadelphia (multiple Πs were assaulted and rights violated by multiple police in city)

· parties can be combined when their facts/claims are “reasonably related” ( if after discovery case will be prejudicial b/c too complicated etc., trials can be separated then

· when there is a “systematic pattern of conduct”, claims being combined can arise from facts taking place at different times

Consolidation and Separate Trials
Rule 42(a)—allows for consolidation of trials with common question of law or fact.

Rule 42(b) – gives court the power to order separate trials of the various claims if joint trials would lead to prejudice or confusion

COUNTERCLAIMS & CROSS-CLAIMS
Rule 13

a. Compulsory counterclaim; a pleading is a counterclaim if it arises out of the same transaction or occurrence that is the subject matter of a claim in the original complaint and doesn’t require 3rd parties over whom the court can’t gain jurisdiction.  A compulsory counterclaim must be asserted by the defendant in its answer or be waived forever unless (1) the claim is the subject of another pending action at the time of the filing of the complaint in the present case; or (2) the opposing party obtained jurisdiction over the defendant by attachment or other process which will not provide an in personam judgment; subject matter jurisdiction is automatically granted through supplemental jurisdiction

b. Permissive counterclaim; any claim against opposing party that did not arise out of the same transaction or occurrence; need subject matter jurisdiction

c. Counterclaim May or may not diminish Π’s recovery, and may seek relief exceeding what Π seeks

d. FRCP doesn’t change law regarding counterclaims against U.S. or officer/agency thereof.
e. Counterclaim which matures/is acquired by pleader after service may present it as supplemental pleading w/court’s permission

f. If pleader omits counterclaim, may set it up by amendment w/leave of court.

g. Cross-claim against a co-party: claim against co-party (on same side of ‘v’) must arise from same transaction or occurrence as original claim

h. On counterclaim/cross-claim, other parties may be joined via Rules 19-20

i. Can have separate trials and judgments as per 42(b) and 54(b)

Banque Indosuez v Trifinery (terms of agreement for promissory note prohibit borrower from suing, conflicts w/ fed. rules which allow demand parties bring counter-claim at same time or waive)

· Test for whether counterclaim is compulsory or permissive:
1. issues of fact AND law raised by the claim and the counterclaim largely the same

2. would res judicata bar a subsequent suit on Δ’s claims

3. will substantially the same evidence support or refute both claims

4. is there a logical relationship between claims

· found the claims unrelated in this case, but if they had been related the court would have ruled the waiver unfair if res judicata barred later claim and would have allowed counterclaim
(a) Rule 14 – Third party claims (must have personal jurisdiction, but subject matter jurisdiction taken care of by supplemental jurisdiction)

(b) When Δ can bring in third party; “if me, then you owe me” not “it was you, not me”; If on exam it says “promise to pay”, think derivative liability 

· Δ can act as third-party Π and implead third-party Δ who is liable to third-party Π (original Δ)

· third-party Π has 10 days to file after filing answer

· if third-party Π doesn’t file w/in 10 days of answer, must make a motion to implead

· third-party Δ must file defenses according to Rule 12, and file counterclaims and cross-claims as in Rule 13

· third-party Δ can assert any defenses he has to third-party Π’s claim

· third-party Δ can also assert any claim against third-party Π arising out of same transaction or occurrence as third-party Π’s claim

· original Π can assert any claim against third-party Δ arising out of same transaction or occurrence as original claim

(c) When Π can implead third party: to defend against counterclaim by Δ

· In some states, joint tortfeasor indemnification(contribution statute)-if two people together cause the injury, each is responsible for 50%; as soon as Π sues first Δ, first Δ brings in second Δ; An indemnity and indemnitor (like insurance company);

· Gross v. Hanover Insurance Co.:  (P sues insurance company for replacement of stolen jewelry, insurance co. impleads store owner and his brother employee for loss of jewelry)

· Under Rule 14(a) of Fed.R.Civ.P. Δ (as 3P Π) can serve a summons and complaint on a person who is not a party to the action who is or may be liable to Δ for all or part of Π’s claim.  If service is not made upon 3P Δ within 10 days of the serving of Δ’s original answer, Δ must file a motion to do so and notify all parties.
· Purpose of rule is to promote judicial efficiency ( therefore court has broad jurisdiction in deciding whether to permit a 3rd party complaint

· Court has to balance benefits of efficiency against potential prejudice to the P and 3rd party Ds (court can always separate claims later if prejudice arises)

· Impleader is appropriate even if the 3rd party D’s liability is not automatic once the original D/3rd party P is found liable

RULE 19—NECESSARY AND INDISPENSABLE PARTIES

19(a)​​→If party is necessary, must bring him in UNLESS it destroys jurisdiction or venue

If you can’t bring person in→ go to 19(b) to see if suit can proceed w/o necessary party (this means party is indispensable)
Judge must decide whether to treat outside party as Π or Δ

· This can make a difference in diversity cases

· Failure to join indispensable parties is strong defense under Rule 12(b)(7)

· See 12(h)(2)—this defense is not waived by failure to assert it early
Temple v. Synthes Corp (product liability suit for surgical device, plus action against doctor and hospital)

· Δ manufacturer sought dismissal for failure to join necessary parties; court ordered Π to join doctor and hospital, he didn’t and case was dismissed

· Joint tortfeasors are not indispensable parties under Rule 19

· Supreme Court rules that this is permissive joinder

Necessary=party should be joined.  Indispensable=party MUST be joined or suit cannot proceed in their absence.
To determine if party is necessary:

· meet categories in 19(a)

(1) can’t get complete relief without this party

(2) outcome will impair rights of person not present

(3) could result in multiple or inconsistent obligations for parties

· If so, join if possible
· If joinder is not possible look to (b) to determine if can continue (determine if party is indispensable)

Fed Rule 19(b)
(1) Will there be prejudice to existing parties?
(2) Will prejudice be reduced by crafting relief?
(3) Will the judgment be adequate?
(4) Will there be and adequate remedy for Π if dismissed?
· Rule from Provident Tradesmens Bank & Trust Co. v. Patterson  (Used in Daynard to determine if party is indispensable)
· interest of Π
· interest of Δ
· Interest of absent party

· interest of court
Daynard v. Ness, Motley, Loadholdt, Richardson, & Poole, P.A.
Daynard (MA Π), Ness firm (SC Δ), Scruggs firm (MS Δ)
· Π sued both sets of Δs, but SC Δ moved to dismiss for failure to join indispensable party.

· Π says both agreed to pay attorney fees to him, so it is joint and several liability—not necessary or indispensable.

· Federal District Court of Massachusetts says burden is on movant to show that party is necessary or indispensable.

· Joint tortfeasors aren’t necessary, Co-obligors to a contract are necessary but not indispensable.

· Δs were party to a contract but this suit is for money damages, not equitable relief—Δs are jointly & severally liable.

· As far as indispensability goes, they are not necessary so by definition they are not indispensable—indemnity between them is their own problem.
INTERVENTION
· Intervention allows outside affected parties to become parties to a lawsuit, even if original two parties don’t want them there; because judgments often affect people who aren’t joined in a suit; The responsibility for joinder falls on the parties in the case to join as indispensable parties

Rule 24

a) intervention as a right: 

(1) Anyone can intervene if US statute gives them the right; or 

(2) When applicant has interest in property or transaction and judgment may impede applicant’s ability to protect that interest (except if existing parties adequately represent applicant’s interests)

· Intervention must be timely

· Intervenor must have an interest in the subject of the suit

· That interest must be at risk

· Existing parties are not representing the interests of the intervenor

Gives those with a strong interest in the suit the power to insist on joinder; Note that court here is making a value judgment on what a legally cognizable interest is

If new claim has no federal question or diversity: if underlying case is a federal question, then supplemental jurisdiction; if underlying case is diversity, then no supplemental jurisdiction

b) permissive intervention: 

(1) Anyone may be permitted to intervene if US statute gives them the conditional right; or 

(2) When applicant’s claim and main action have a question of law or fact in common: judge has more discretion here regarding undue delay and prejudice to existing parties.
New claim must have federal question or diversity because no supplemental jurisdiction.
U.S. v. Northern Indiana Public Service Co.
Save the Dunes Council wants to intervene by right in land condemnation action (Fed. Gov’t wanted to expand National Lakeshore), but Council has no property interest in contested land

· Court reads “interest” to mean “legally protected right”

· Motion was timely, but Council’s only interest was as a concerned private citizen.

· Council cannot intervene by right OR by permissive intervention, as the resultant delay would prejudice original parties to the suit.

INTERPLEADER—RULE 22 & 28 U.S.C. §1335

Potential Δ can, in one suit, determine how to dispose of disputed property—2 or more parties have adverse claim to same property and Δ doesn’t want to be held to multiple liability.

· Rule 22 uses same rules of jurisdiction and venue as other federal rules

· § 1335 only need 2 diverse parties among all who seek funds, nationwide service of process, venue where one of the claimants resides (see § 1397), stake in question must be $500 or greater.  Procedure for statutory Interpleader is laid out in § 2361.
NJ Sports Productions v. Don King Productions et al.

· Oliver McCall threw fight and was arrested for drugs, violating both of his boxing contracts

· Don King drew letter of credit for purse—deposited at Bergen Commercial Bank

· Time Warner had claim against the stake, b/c they allege Main Event breached broadcasting contract

· Interpleader was appropriate

Class Action

· A class action permits one or more parties to “sue or be sued as representative parties on behalf” of all those similarly situated; usually if there are over 30 parties, it would be too cumbersome

· To become certified, class action must meet all requirements of Rule 23(a) and fit into one of the categories of Rule 23(b)
Rule 23

a) Prerequisites to a class action (need all)

(1) Numerosity—representative must show that enough individuals are in the class to make joining them as individuals impractical

(2) Commonality—class must have questions of law or fact in common

(3) Typicality—claims or defenses of representatives are typical of claims or defenses of the class

(4) Adequacy of representation—representative parties will fairly and adequately protect the interests of the class; must have something at stake in litigation; lawyer must have enough resources to handle a complex case; lawyer should have no conflicts
b) Class action maintainable (need one)

(1) Separate actions by or against members of a class would risk:

(A) Inconsistent adjudications which would establish incompatible standards

(B) Adjudications with respect to individual members of the class would be dispositive of the interest of the other members of the class (“limited funds”—Δ’s assets are not enough to pay all potential claims)
(2) The party opposing the act has acted or refused to act on ground generally applicable to the class; (Equitable—civil rights claims go here; limited to cases where Π seeking injunctive or declaratory relief)
(3) Includes all claims where Π are seeking money damages; includes “small claims” lawsuits and “mass tort” (airplane crash, hotel fire, etc)—common question of law or fact to all members of class
c) Deals with membership in class and notice requirements:  (2)(B) tells specifically what be in notice for 23(b)(3) class.  (3) says judgment in 23(b)(3) case is binding on all parties court finds to whom notice is directed EXCEPT those who opted out.  In 23(b)(1) and 23 (b)(2) case, judgment includes all parties that the court finds to be members of class.  (4) talks about subclasses.

d) Deals with orders in conduct of actions.

e) Court must approve settlement and voluntary dismissal and give all class members who would be bound notice.  Under (3) court can refuse settlement proposal in 23(b)(3) case unless members are given a new chance to opt out.  (4) gives members power to object to settlement.  Settlement can be in Δ’s interest if it binds all parties.
f) Deals with appeals—how court of appeals may handle district court’s order to grant or deny class action certification.
g) Class counsel—Court must appoint class counsel, and the requirement and procedure is specified here.

h) Court may award reasonable attorney’s fees according to the provisions in this section.

·  Hansberry v. Lee—class action seeking to uphold racially-restrictive covenants.

· Π Lee said that validity of covenant was res judicata from the previous class action, even though a stipulation later found this fact to be false.
· Δ Hansberry argued he was not party to this case so it shouldn’t bar him from relitigating it.

· Court found that Δ wasn’t in same class as rest of owners—no representativeness because his interests aren’t identical.

· This presents both a conflict of interest (Δ can’t uphold covenant against his own interest) and a 14th amendment due process issue.

In the Matter of Rhone-Poulenc Rorer, Inc..— 23(b)(3) class action for AIDS-tainted blood products for hemophiliacs—7th Circuit decision.
· Posner rules to decertify class.
· District judge wanted a class action so he could rule on special verdict for negligence.  If verdict is for Δ, then litigation ends; but if verdict is for Π, then Πs could bring individual suits.

· Posner says this could potentially bankrupt Δ, because if negligence is found it cannot be relitigated (collateral estoppel).
· District judge abused discretion—each plaintiff who is successful could get judgment in the millions.

General Telephone v. Falcon—class action for racial employment discrimination.

· Π Falcon wanted to add all Mexican-Americans who might be affected—“across-the-board attack”
· District Court certified class action—found discrimination in promotion against Falcon, discrimination against class in hiring

· Stevens says just because Π asserts discrimination, doesn’t mean all class members suffered the same injury—doesn’t define class in terms of representativeness

· District Court also erred vis-à-vis typicality—shouldn’t have assumed Falcon’s claim was typical of class claim

· Inconsistent results were found between Falcon and class.

· More precise pleadings are needed to define the class.

DISCOVERY (Rules 26-37)

6 primary means of discovery

1. Informal discovery/private inquiry - want to develop facts as much as possible using government documents, newspapers, other public sources of information (FOIA-Freedom of Information Act), observation, personal knowledge, talking to people who will talk.  All things an ordinary citizen could do, unaided by official sanction; doesn’t always work well

2. Parties must reveal to each other basic info about the case. Rule 26(a)(1)
3. Request for inspection of documents. These records usually are majority of evidence

i. Rule 34-used to demand production of specified documents from opposing party

ii. Rule 45(a)(1)(C)-used to demand production of specified documents from third parties

4. Oral depositions. Procedure for questioning a witness under oath in the absence of a judge. Rules 30, 45. Can be used against anyone who has information about the lawsuit.

5. Written interrogatories. Rule 33. Can only be used against a party, not a nonparty witness, written by lawyers (see below)
6. Request for production of documents. Rule 34
7. Physical and mental examinations. Rule 35. Different from others in that a motion must be filed first to obtain the examination
8. Requests for Admission (RFAs).  Rule 36
METHODS
Rule 26 

(a) Required disclosure: mandatory disclosures procedure first, then you can undergo formal discovery such as interrogatories (good for getting basic information; not good for smoking gun…can’t follow up with questions and lawyers are answering), depositions, filing a request for documents, medical exams, admissions
· When must this be done?

· Court sets scheduling conference between 90 – 120 days (Rule 16(b))

· Discovery conference has to be at least 21 days before that (26(f))

· Mandatory disclosure no more than 14 days after discovery conference (26(a))

· 7 day window before scheduling conference

· Because of this complexity, a lot of lawyers don’t go to federal court any more

· Time consuming, expensive

(1) Initial disclosures – must be provided without waiting for a discovery request

(A) name, address, and telephone number of individual likely to have discoverable information relating to party’s claims or defenses

(2) Disclosure of expert testimony

(A) identity of expert witnesses must also be shared along with a signed, written report regarding what they will testify about

(3) Pretrial disclosures

(4) Forms of disclosures (must be signed, dated, and served)

(5) Methods to discover additional matter (oral depositions, written interrogatories, production of documents or things) 

(b) Discovery scope and limits

(1) In general, party can obtain any information that isn’t privileged; Privileges typically blocks information from a particular source, not meant to block underlying facts because privilege does not equal private, non-discoverable.  Court may order discovery of anything relevant to subject matter—need not be admissible at trial.
(2) Limits: court can limit discovery 

(i) if it is unreasonably cumulative or duplicative

(ii) if the party seeking discovery has had ample opportunity to obtain the information sought

(iii) if the burden or expense of proposed discovery outweighs the likely benefit
(3) Trial preparation – party can obtain documents that opposing party’s attorney has prepared ONLY by showing a substantial need AND unable without undue hardship to obtain equivalent material through other means.

· Hickman v. Taylor—Court will protect against disclosure the mental impressions, conclusions, opinions or legal theories of an attorney.  Disclosure of such private conversations is damaging to attorney-client privilege, and if lawyer’s information is different from client’s, may create credibility problem
· Hawthorne Land Co. v Occidental Chem. Corp.:  Under Rule 26(b), parties may request discovery of any matter not privileged, but it must be relevant to the claims or defenses involved in the action.
(4) Trial preparation – Expert witnesses

(A) experts who will testify at trial; testifying experts must submit to pretrial deposition; barriers set around opinions of non-experts; need exceptional circumstances



(B) experts who won’t testify at trial
(c)  Protective orders-party can seek a protective order from excessive discovery; gives judge power to enter “any order which justice requires to protect a party or person from annoyance, embarrassment, oppression, or undue burden or expense”; party seeking the protective order has the burden to show good cause for it; to establish good cause they must submit “a particular and specific demonstration of fact as distinguished from stereotyped and conclusory statements”

(d)  Timing and sequence of discovery
(e)  Supplementation of Disclosures and Responses

(f)  Conference of Parties; planning for discovery

(g)  Signing of disclosures, discovery requests, responses and objections; forbids abusive discovery; 

(2) Discovery request must be signed by an attorney who feels that discovery is:

(A) Consistent with these rules and warranted by existing law, 

(B) Not to be used for an improper purpose

(C) Not unreasonable, unduly burdensome or expensive

Interrogatories--Rule 33

1)  Only to parties or agents of parties

2)  25 questions allowed (unless waived by parties or court grants for additional)

3)  Answers are under oath

4)  Objections shall state reasons for the objection with specificity (and portions not objected to shall still be answered)

5) Questions relating to fact or application of law to fact not necessarily objectionable, but court can postpone answering until later time

6) Can answer by referencing documents if copies given or access allowed to questioning party

Request for Documents – Rule 34

1) Can request to inspect and/or copy any documents or tangible things (can test or sample) under control of party that contain matters w/in scope of claim

2) Can request to enter land/property under control of party to inspect, test, survey, photograph etc.

3) Non-parties can be compelled to produce same

Request for Admissions – Rule 36

1) Served on parties to establish truth of allegations or genuineness of documents

2) Not responding = admission

3) If objection is made must state reasons

4) Must deny or state reasons why can’t admit or deny

5) Can’t state lack of info. or knowledge as reason for not denying/admitting UNLESS stating you have made reasonable inquiry

6) Anything admitted to is conclusively established and bound for the rest of the case

ABUSE OF DISCOVERY

Three basic abuses:

· Too little discovery (party stonewalls when discovery is appropriate)

Rule 37

(a) Party makes motion for court to order opposing party to answer

(b) Motion for sanctions for not answering

(c) Dismissal

· Too much discovery: to discourage or hamper the opponent; party can decline to answer discovery request; there is a mechanical limit of 25 interrogatories and 10 depositions, none which can last more than 7 hours; 26(g)(2); 26(c); need judicial review to widen the scope of discovery 

· Mismatched discovery

· If two parties have significantly unequal wealth, the richer party will have an unfair advantage

· Poorer party might be able to conduct discovery from public sources

· Discovery must be disciplined to make maximum use of obtained documents

· Harder to piggyback on the work of the richer party

Sanctions as a remedy

Rule 11


Rule 26(c) which refers to 37(a)(4) fees for protective order


Rule 26(g)(3) equivalent to rule 11 for discovery documents

Rule 37(a)(4)-fees on motion to compel


Rule 37(b)(2)-fees on a motion for sanctions


Rule 37(c)(1)-fees on motion for mandatory disclosure


Rule 37(c)(2)-fees for having to prove at trial things opposing party refused to admit


Rule 37(d)-fees for failure to answer interrogatories, inspect, attend deposition


Rule 37(g)-fees for failure to participate in joint discovery plan
Right to Jury Trial
American system obsessed with jury trials, but many rules & limitations on jury

Studies show that juries take instructions seriously

Malpractice cases—judges more generous than juries

In general juries more generous to Π than to Δ.

Anti-Jury arguments

· Jury trials usually more expensive

· Juries may be incompetent

· Juries are more prone to emotional arguments

Pro-Jury arguments

· Participation in democratic process

· Educates citizens
Seventh Amendment & Rule 38(a) preserve right to jury trial in federal court 

· Preserves jury trial in actions at law but not suits at equity

· Distinction between law and equity: question of remedies: 
· LAW: compensatory damages: money for damages: JURY

· EQUITY: such as injunction, rescission, reformation: NO JURY
· Chauffeurs, Teamsters, and Helpers Local No. 391 v. Terry (laid off employees claim union did not protect them equally b/c refused to file grievance against company)
· Right to trial by jury if it is an issue traditionally under jurisdiction of common law court (in 1791 when Constitution was adopted) and remedy sought is $ (traditional remedy of law court)
· Brennan:  Historical test takes too long, nature of the remedy sought is more important

· Kennedy’s dissent:  breach of fiduciary duty is cause of action in equity
Pre-trial Adjudications
12(b)(6)

Summary Judgment, Rule 56

	Legal standard
	Failure to state a claim upon which relief can be granted.
	No genuine issue of material fact for the jury to consider

	Real question
	Is there legal relief for the claim Π has alleged?
	Is there a dispute of fact over the particular element of the claim that is 

challenged by the motion?

	What is considered…
	Complaint of Π
	affidavits, depositions, answers to interrogatories, admissions, and admissible documents

	Reasonable inferences on


	Non-moving party
	Non-moving party, but must respond with countervailing evidence (56(e)).

	Controlling Supreme Court case and rule
	Conley v. Gibson:  the court must ask whether the plaintiff, on the allegations of the complaint, could prove any set of facts that would entitle her to relief.  This may encourage vague complaints but should be remedied by SJ later on.
	Celotex: moving party may meet its burden of persuasion by demonstrating that the non-moving party failed to supply sufficient evidence of a genuine dispute of material fact.

	Non-moving party options
	Court will allow Π to amend complaint.  
	Rule 56 (f): allows the court to grant continuances to allow the opposing party to develop his case.  This relief is discretionary—the party seeking it should always be ready to specify exactly what further discover is necessary.  


SUMMARY JUDGMENT
· Summary judgment used when a trial for a case would be so one-sided that it would be pointless

· Moving party must have shown sufficient evidence on each element of the claim otherwise risk summary judgment; if you don’t have sufficient evidence, the factual issues are not relevant 
· Important rule:  Fed.R.Civ.P. 56(c)—heart and soul of summary judgment

· Once one element of Π’s cause of action cannot be determined through sufficiency of evidence (production burden)—all other facts are IMMATERIAL
· Summary judgment is based on the state of the present evidence (evidence available at summary judgment motion) not future evidence; Party opposing sj cannot say “I will look into that before trial”, they will lose unless they show they have not had enough time for discovery

· It is granted when there is no genuine issue of material fact and moving party is entitled to judgment as a matter of law; may be supported by pleadings, affidavits, and discovery materials (think Expanded-Care brief)
· Turns factual question for jury into legal test for judges—judge can find pure legal question to dispose of the case
· Who has the burden of production?

Adeckis v, S.H. Kress & Co. The Δ moving for summary judgment had the burden of showing the Π could not prevail at trial.  In this case, Δ didn’t meet burden of production showing there was no police officer in the store at the time of Π’s arrest, eliminating any inference of conspiracy.
Celotex Corp v. Catrett: 

· Shifts the burden from Adeckis on who has to carry summary judgment

· Now, the moving party has the burden to identify an absence of evidence to support non-moving party’s claim after discovery (or whenever summary judgment hearing is)

· So Celotex lowered the Δ’s burden from showing that Π could not prevail at trial to showing an insufficiency of Π’s evidence at the summary judgment hearing. 

· The non-moving party has the burden of persuasion by demonstrating sufficient evidence of each element of their claim in discovery.
Summary judgment—some discovery, affidavits, prediction of what would happen at trial
· Give benefit of doubt to non-moving party

· If Δ is moving for s.j., one of elements of Π’s cause of action is lacking and thus Π can’t win…

· Or that Δ has incontrovertible affirmative defense, such as expiration of statute of limitations

· If Π can’t meet burden of production or persuasion, Δ can get s.j.

· For Π to win on s.j., must prove all elements of cause of action, actual & proximate cause, and all facts/evidence must be indisputable.  Production and persuasion burdens are met and jury MUST believe it.

· Promissory note/certain types of contract cases are like this.

· PREDICTION OF DIRECTED VERDICT
Some instances when SJ could be granted

1.  if lack of evidence to support an element of claim / claim

2.  if absolute defense that must relieve of liability – consent etc.

3.  if S.O.L. has run out

4. Can be partial

5.  Affidavits allowed but not required (Celotex)

6. Evidence allowed is: pleadings, depos, answers, admissions any affidavits

7. generally can be no issue of material fact (see above for D vs. P)

8.  if moving party supports claim of lack of evidence/no material fact, non-moving party has burden of setting for specific facts showing there is a genuine issue for trial

	Π
	Jury
	
	Δ

	If Π has burden
	Π has burden to produce sufficient evidence on each element of the claim; if you fail on any one element you lose summary judgment motion on that claim
	To win, party with the burden has to convince reasonable jury that they are more likely than opposing party to be right (burden of persuasion)
	Δ is moving party-trying to get summary judgment

	If Π has burden and is moving party
	
	
	Π has to produce overwhelming evidence on each element of the claim so that no jury could find for the Δ

	
	Δ has burden to produce sufficient evidence on each element of the claim; if you fail on any one element you lose summary judgment motion on that claim
	
	If Δ has burden


Rule 56

(a) For claimant (Π) – can bring anytime 20 days after start of action; usually done at the close of discovery; must show that the record contains overwhelming evidence such that no reasonable juror could not find for Π (a heightened burden)

(b) For defending party – can bring anytime; must show that record reflects insufficient evidence of any element such that no reasonable juror could find for Π

(c) Motion and proceedings - motion must be served 10 days prior to the hearing; motions are to be granted when there is no genuine issue as to any material fact entitled to judgment as a matter of law; trial is not necessary and would provide no purpose
(d) Case not fully adjudicated on motion

(e) Form of affidavit – must be admissible evidence: made on personal knowledge reporting primary facts, unless from an expert witness.  Inferences are admissible as long as they are grounded in actual observation, or made by an expert witness When affidavits are unavailable

(f) Affidavits made in bad faith

Rule 41—Dismissal
41(a)(1)—Π’s right to dismiss voluntarily, either (i) by filing notice of dismissal before Δ serves answer or before summary judgment or (ii) by filing stipulation of dismissal signed by all parties to litigation.  This dismissal is without prejudice (unless Π has filed same claim in state or federal court), thus no res judicata effect.
41(a)(2)—Dismissal by Court Order—Π can apply for court order to dismiss under circumstances not covered in 41(a)(1).  If Δ has counterclaim, action won’t be dismissed unless counterclaim can be litigated separately.  Court can order Π to pay Δ’s costs.  Usually also w/o prejudice unless court says otherwise.
41(b)—Involuntary dismissal—Δ can move for this if Π fails to prosecute claim or comply with court orders.  If dismissed for lack of jurisdiction, improper venue, or failure to join a party under Rule 19, no res judicata effect.  Otherwise this type of dismissal counts as adjudication on the merits with res judicata effect.
41(c)—these rules apply to counterclaims, cross-claims, and 3rd party claims as well.

41(d)—if Π has dismissed same action against same Δ in another court, court may order Π to pay costs

JUDGMENT AS A MATTER OF LAW (DIRECTED VERDICT): RULE 50(A)
· Rule 50(a) specifies that judgment as a matter of law may be entered when “there is no legally sufficient evidentiary basis for a reasonable jury to find for” the nonmoving party.  If reasonable minds can differ as to the result, the case is for the jury, not the judge.
· The judge does not resolve factual issues, but makes a legal judgment that the evidence is so lopsided that there really is no meaningful factual dispute for a jury to consider.  

WHEN TO BRING MOTION:
1. Motion can be made at any time before case is submitted to a jury

2. Δ may bring at the close of Π’s evidence: asserts on the ground that the evidence does not cross the X line—it does not satisfy the Π’s burden to produce credible evidence in support of each element of her claim.  If judge agrees, may withdraw the case.

3. If judge denies, Δ will present evidence to rebut Π’s case. After Δ rests, she may move against for judgment as a matter of law.  Challenges the sufficiency of all the evidence.  

P may also move for judgment as a matter of law, after Δ rests case (due process for Δ to present evidence requires that Π wait until this point to bring motion).  Π has burden of both production and persuasion.  

· Rule 52(c)—Judgment as a matter of law in non-jury cases, but one party has already been heard and has insufficient evidence, can grant judgment

· Galloway v. United States:  Galloway sought benefits resulting from his total mental disability, presenting evidence of his insanity for several periods but demonstrating no evidence for a several-year interval.

HOLDS: a directed verdict is proper where juries would have to make inferences and bridge large gaps in testimony, and this verdict does not violate the Seventh Amendment.

Different tests as to whether a case should go to the jury or not:

-scintilla of evidence in support of opposing party’s case—if Π has any evidence to support the elements of her claim, she will get to the jury.  Gives the greatest latitude to the jury, at the expense of judicial control of irrational jury decision-making.

· Judge may assume the truth of all evidence offered by non-moving party, taking all inferences from the evidence in light most favorable to that party, and enter judgment as a matter of law only if that evidence would not support a verdict for the nonmoving party.

· Judge consider nonmoving party’s evidence in its most favorable light but also consider any evidence put forward by the moving party that is not impeach or contradicted by the opposing party’s evidence.  This is the standard applied by federal courts: “if there is substantial evidence opposed to the motion, evidence of such quality and weight that reasonable and fair-minded men in the exercise of impartial judgment might reach different conclusions, the motions should be denied, and the case submitted to the jury.”

J.N.O.V.: RULE 50(B) AND NEW TRIAL: RULE 59
J.N.O.V.
Will be granted if the opponent’s evidence is so weak that no reasonable jury could have reached a verdict for him.  The jury acted irrationally, in disregard of the evidence in reaching a verdict for the party opposing the motion.  

Bringing a JNOV: Rule 50(b)

1. must be filed no later than 10 days after the entry of judgment on jury’s verdict.  

2. may only move for JNOV if made the same motion before the verdict.  

-by moving for DV: the motion will alert the court and the opposing party to the defects in that party’s case before the jury has gone out, while there is still time to offer further evidence to cure the defect.  A party who moves for judgment as a matter of law at the close of evidence must state his grounds for concluding that ht case should not be submitted to the jury.  

Prevents a party from sandbagging his opponent by raising defects in the opponent’s evidence after the jury has been discharged, when it is too late to cure those defects.

Moving for a New Trial (Rule 59)

· Unlike JNOV, which leads to a judgment for the moving party, the grant of a new trial does not end the case but leads to a second trial on all or part of the case.

After case is over, moving side can move for a new trial(Rule 59

1. Motion for new trial due to trial judge’s error of law (not harmless under Rule 61).  This is the kind of mistake which would be considered reversible error by appeals court.
2. Motion for new trial because verdict is against the weight of the evidence—discretionary motion.  Judge feels that jury is clearly mistaken.  Very rare.  NO LEGAL GROUNDS FOR THIS MOTION—does not include such matters as jury bribery/misconduct.  Examples:

a. If judge feels she has done a poor job/been less than impartial

b. If skills/experience of lawyers for each side is different—more skilled attorney takes advantage of younger one

c. Jury too hasty in deliberating

Two general categories:

1. errors in the trial process: guarantee of due process of law, mistakes may be made on admission of evidence, instructions to the jury, juror contacts.  Errors of this sort may taint the jury’s decision-making process, leading it to consider inappropriate information in reaching a verdict or to use the wrong rule of law in assessing liability or damages.

Losing party moves for new trial, rule 59 allows judge to vacate verdict and order new trial.  If judge refuses despite substantial errors, party is likely to appeal and new trial would be ordered anyway.

2. if the trial process was fair but the result is clearly wrong:  

Unlike in JNOV, the judge acts as a 13th juror and may consider the credibility of the witnesses.  The judgment is not whether the verdict is totally irrational, but whether the judge is convinced that it is so strongly suspect that it would serve the ends of justice to have another jury hear the case.  

It is rare for appellate judges to second-guess the trail judge’s on-the-spot judgment that a new trial is warranted because whether the verdict goes against the great weight of the evidence is a delicate decision that requires a balancing of evidence, usually including live testimony, which only the trial judge has had a full opportunity to observe (unlike JNOV which concerns the admission or exclusion of evidence or the proper instruction to the jury—issues of law, which can be reviewed de novo by the courts of appeal).

· SUBRIN:   Reasons given in text for granting a new trial: trial judge is sure she has committed reversible error, the jury verdict is so excessive or inadequate as to demonstrate that the jury has misunderstood their duty or acted with extreme prejudice, jury misconduct (drunkenness, bribery), or when the verdict “is against the weight of the evidence” (a gross miscarriage of justice).  

A new trial grant is not considered a final judgment under federal law.  If the party would like to appeal the grant of a new trial, it may not be appealed until after the new trial is held.

To summarize:
Directed Verdict – Judgment as a matter of law (after Π or Δ rests but before case goes to jury)

Rule 50(a)

(1) If, after a party has been fully heard, there is no way a rational jury could find for the other party; the evidence put forth would only support one result 


(2) Can be made anytime before case goes to jury

· If evidence is so insubstantial that if directed verdict is granted, the losing party would be entitled to a new trial, the judge has discretion and must look at all evidence.  Judge cannot determine credibility of witnesses. No fact tried by a jury can be reexamined in any court (cite???)

JNOV (Judgment notwithstanding the verdict) – Judgment as a matter of law (after case goes to the jury and judge doesn’t like jury’s decision)

· If jury returns a verdict and judgment is entered, loser can bring a motion for JNOV. If court grants, the loser actually wins
Rule 50(b)

(1) if a verdict was returned, the judge may 

(A) allow the judgment to stand,

(B) order a new trial, or

(C) direct entry of judgment as a matter of law

(2) if no verdict was returned

(A) order a new trial, or

(B) direct entry of judgment as a matter of law

· Why would judge send a case to a jury and not just grant a directed verdict? Because if case is appealed, a directed verdict forces trial court to re-try the whole case with a new jury; a JNOV allows appellate court to reinstate the jury verdict, not order a new trial
Ordering a New Trial  

Three standards for granting a new trial from trial court
1. Procedural error: this is the Celotex standard, party has met burden of production but not burden of persuasion (didn’t meet preponderance of evidence test)

2. Miscarriage of justice

3. Judge cannot act as the 13th juror – Judge can’t say that if he had been a juror, he wouldn’t have believed that Π met the burden of persuasion; judge’s duty is to see that there is no miscarriage of justice.  Abuse of discretion by trial court

Rule 59(a) a new trial can be granted:

(1) in an action where there was a trial by jury for many reasons; if liability is clear but damages are excessive because they “shock the conscience”, court can order a new trial on damages (remittitur); addittur is unconstitutional because court can’t increase damages


(2) in an action tried without a jury

Rule 50(c) – how JNOV and new trial fits together

If judge denies both, jury judgment stands- appealable

If judge denies JNOV but grants a new trial- can’t appeal b/c no final ruling

If Judge grants JNOV and does not grant a new trial- appealable

If judge grants JNOV and grants a new trial- appealable
Complaint     answer    discovery             trial          Π rests             Δ rests             jury verdict



Δ motions for 12(b)(6)
     Δ or Π motion for

             Δ moves for
          Π or Δ moves for
Π or Δ moves for

by looking at complaint        summary judgment     
       directed verdict
            directed verdict
JNOV (rule 50(b)) 


    
    (rule 56)
                              (rule 50(a))               (rule 50(a))
or new trial

Δ or Π motion for 12(c)



Judgment on the pleadings
Motion to Vacate Judgment—Rule 60
Rule 60(a)—Clerical mistake or oversight—may be corrected at any time 

Rule 60(b)—other reasons for MVJ:

1. mistake, inadvertence, surprise, excusable neglect

2. newly discovered evidence

3. fraud/misrepresentation by adverse party

4. judgment is void

5. judgment has been satisfied, released, or discharged

6. “any other reason justifying relief from operation of the judgment” (catchall provision)

Brandon v. Chicago Board of Education:  in case where court sent dismissal order to wrong address:  Rule 60(b)(6) catchall provision applies only when relief under the first three clauses of Rule 60 is found not to apply.
Rule 49—Special verdicts

Rule 49(a)—Judge can ask questions on every relevant issue needed to decide case

Rule 49(b)—General verdict with answers to interrogatories

Rule 42(b)—Separate trials

· Bifurcation (two separate trials) & trifurcation (three separate trials)

· If jury answers first trial on one issue (usually liability or causation) for Δ, next trial is unnecessary

· Trifurcation—unreasonable care, causation, damages

Remittitur and additur

· When there is a motion for a new trial because verdict is against the weight of the evidence OR that the damages are irrational, judge can turn to nonmovant and say “I will grant this motion unless you do something…”

· Δ has moved for new trial on grounds that damages are too great—judge will grant motion if Π remits part of damages.

· Additur is opposite—if damages are too small

· Supreme Court declared additur is unconstitutional at federal level—but many legal scholars think they might reverse
Appeals

· If parties don’t appeal, bad rulings sit and remain on the books
· Appellate courts only hear errors in trial record, don’t retry facts
· Error must have materially affected outcome of trial
· Final judgment rule: §1291 states that appeals courts only have jurisdiction over final decisions
§1292(a) covers injunction; (b) certified question
Exceptions to final judgment rule

1. collateral order doctrine:  order is offshoot of litigation which has nothing to do with merits of case

2. interlocutory decision:  made while case is pending in court but prior to judgment on the merits

3. writs of mandamus/prohibition:  require or prohibit action by public official
PERSONAL JURISDICTION
In which state can case be brought? Need power and notice; consent is substitute for power
Constitutional basis

· 14th amendment, due process clause: State must have power over Δ and proper notice must be given

· Article IV, Section 1: full faith and credit shall be given in each state

Statutory basis

· Long-arm statute: if Δ is not in forum state, state long-arm statute is necessary; statute can be narrower than constitutionally permitted, but cannot be broader; its specific provisions are to be interpreted as broadly as due process allows. 
The “Shoe Spectrum” from Glannon
	Contacts
	None
	Casual and isolated
	Single or occasional
	Continuous and systematic
	Substantial and pervasive

	Jurisdictional consequences 
	None
	No general jurisdiction;

No specific jurisdiction


	Specific jurisdiction
	Specific jurisdiction
	General jurisdiction


	Pennoyer v. Neff (1877)
	In rem

Individual
	Got General jurisdiction
	Post-attachment with publication was not sufficient; but pre-attachment with publication is sufficient. Substituted service by publication is acceptable only in in rem proceeding, or when parties have consented to tit in advance Personal jurisdiction 14th amendment are based on fundamental concept of state sovereignty

	Harris v. Balk (1905)
	Quasi in rem
	Got specific jurisdiction
	Harris debt to Balk is Epstein’s property.  In effect, Harris brought Balk’s property to MD where it was attached by Epstein.  Property was correctly attached by Maryland court and NC must give full faith and credit to MD judgment.  CLASSIC QUASI IN REM CASE.

	Hess v Pawloski (1927)
	In Personam
	Got specific jurisdiction
	“Implied consent”, MA statute makes motor vehicle registrar equivalent of Δ’s atty, service sent to Δ via registered mail.

	Int’l Shoe (1945)
	In personam

Corporate
	Got Specific jurisdiction
	Minimum contacts with substantial notion of fair play and justice; the closer the contacts are to the claim, the fewer the contacts you need; look at the nature and quality of the contacts

	Shaffer (1977)
	In rem

Individual
	Did not get

General jurisdiction
	Abolished quasi in rem jurisdiction; minimum contacts test is more important; rem (property) is merely evidence of a minimum contact; In rem is really jurisdiction over person’s interest in property, and securities here were not the subject of litigation.  Can’t get general jurisdiction just from the property—DE long-arm statute is unconstitutional.
Powell’s concurrence:  In real estate cases, quasi in rem might still be fair.

Stevens concurrence:  Foreign investment/bank acct different situation.

	Worldwide VW (1980)
	In personam
	No specific jurisdiction
	Majority-petitioner had no min. contacts w/OK, forum state doesn’t exceed powers under Due Process Clause if it asserts P.J. over Corp. which delivers its products into stream of commerce, but Δ didn’t deliberately do that here ; dissent – just have to put it in the stream of commerce; start talking about foreseeability of travel outside of home state, cause of action arose in OK, Automobiles are mobile, Δ had network of service centers.

	Calder v. Jones (1984)
	In personam
	Got specific jurisdiction
	Δ reporter worked for Nat’l Enquirer, Π sued for libel, invasion of privacy, and IIED.  Newspaper had large circulation in CA, and cause of action arose in CA. Tortious action directed at Π in CA.  When Δ in one state causes intentional harm to Π in forum state, and effects are felt there—forum state has jurisdiction.

	McGee
(1957)
	In personam

Corporate
	Got Specific jurisdiction, pro-Π
	Nationalization of commerce and the offer to CA and the interest of the forum state in protecting its citizens.  Π was in TX, but suit was based on insurance contract which had substantial connection with CA
Δ didn’t set foot in forum state and Π still got p.j.

	Hanson (1958)
	In personam

“Corporate” a trustee
	Did not get specific jurisdiction, pro-Δ
	Trust agreement was made out of state of FL, in PA with DE corporation.  Settlor moved to FL, daughters did not purposefully avail themselves of Delaware law, and the Florida courts did not have jurisdiction.

	BK (1985)
	In personam
	Specific jurisdiction
	Brennan – says must have min. contacts before considering fairness.  Minimum contacts established through voluntary and purposeful availment of FL law and contract.  Fairness burden on Δ to show forum places at grave disadvantage.  Δ entered into contract w/Π that established a substantial and continuing relationship, and thus Δ had notice of suit in FL.  FL long-arm statute constitutional for this purpose.
Δ didn’t ever set foot in forum state and still subject to p.j.

	Asahi (1987)
	In personam
	No specific jurisdiction
	4 – 4 split between the two tests (purposeful availment and stream of commerce); all 8 agree that it was unfair to have p.j over a foreign corporation.  Minimum contacts are brought about by purposeful actions toward forum state, not merely by placing product into the stream of commerce there.
Increasing emphasis on fairness—see “the Gestalt test” (see below)

	Burnham (1990)
	In personam
	General jurisdiction
	4–4 split between transient presence or Intl. Shoe analysis; but all agree on general jurisdiction via personal service within the state. Scalia: presence when service is good by itself to make general jurisdiction.  Brennan: must address everything 

under minimum contacts test and upheld jurisdiction in CA because he had taken advantage of services of CA.



	Helicopteros (1984)
	In Personam
	No General Jurisdiction
	Minimum contacts must be “substantial, continuous or systematic” for general jurisdiction to exist.  Purchases and related trips to forum state not sufficient minimum contacts for all purposes UNLESS cause of action related to purchases.

	Carnival Cruise Lines (1991)
	In personam
	Got specific jurisdiction
	Π purchased cruise tix in WA, terms of ticket indicate forum clause in FL.  Π’s consent to jurisdiction in FL derives from contract of the ticket.  Π not disadvantaged by location/travel (no transfer if business has residence in state); Δ can limit forum and benefit consumers with reduced prices.
Dissent:  Stevens says this is adhesion contract, Π had no notice of forum clause until ticket was purchased.

	ALS Scan (4th Cir. 2002)
	In personam
	No specific jurisdiction
	Δ ISP in GA allowed his customer to post copyrighted photos stolen from Π in MD.  Court is afraid that Internet could subject a person to personal jurisdiction in every forum, but here Δ’s action was only passively directed into the state.  Rule:  a state may exercise jurisdiction if Δ (1) directs electronic activity into the state, (2) with the intent of doing business/interaction within the state, and (3) that activity gives rise to a cause of action within the state cognizable in the state’s courts.  Similar to Calder in this regard.


Asahi:  stream of commerce: just placing a product in the stream of commerce is not enough to get jurisdiction—need intentional conduct toward forum and must be foreseeable to be haled into court.  Brennan says “reasonable anticipation” is enough.  Stevens says Asahi’s dealings w/subcontractor Cheng Shin is “purposeful availment”
O’Connor says: stream of commerce and reasonable anticipation and purposeful availment factors: 

1. designed product for forum market, 
2. advertised in market, 
3. established channels for regular service in market; 
4. marketed through distributor in that market.
Asahi also included “the Gestalt test” as Subrin calls it.

1. This test helps determine the reasonableness of jurisdiction:
2. burden on Δ

3. interests of forum state

4. Π’s interest in getting relief

5. interstate judicial system’s interest in efficient resolution of controversy
6. shared interest of the several States in furthering fundamental substantive social policies.

Subrin says:  Burger King—the 5 considerations of Asahi can be so pro-Π that it can raise non-minimum contacts into minimum contacts.
Challenging personal jurisdiction:

· Collateral attack:  challenging jurisdiction in separate proceeding or in court which enforces the judgment (e.g. Δ ignores original suit and default judgment is entered against him.  When it comes time to domesticate & enforce judgment, Δ attacks personal jurisdiction to prevent court from honoring it)
· Direct attack:  Δ can make special appearance to file motion to dismiss for lack of personal jurisdiction.

NOTICE
A.  Service of Process: Federal Rule 4

1. Process consists of summons and copy of complaint.


4a and 4b: summons by court.

2. Service can be made by any non-party who is at least 18 years old.

3. Rule 4(e) (2): service to a person:


a. personal service: anywhere in forum state


b. substituted service: done at Δ’s usual abode or dwelling house AND


you must serve someone of suitable age and discretion who resides there.


c. server Δ’s agent: appointed by contract or operation of law

4(e)(1): process according to state—can use three methods plus any method by state’s law of service of process.

4. How do we serve process on a corporation? 4(h)

-serve officer or managing or general agent of that corporation:  someone with responsibility to transmit papers.  4(e)(1) also applies here 

5. 4(d) is NOT service of process by mail—it is a method for waving formal process by mail.  Waiver of service gives Δ 60 days to answer instead of 20.
6. Where can you serve process? 4(k)(1)(a):  over Δ who could be subjected to jurisdiction of state court of general jurisdiction where District Court is located.
-in federal court only reach outside of state if state could reach out

-minor exceptions: 4(k)(1)(b)+(c)+(d)


(b): bulge rule: serve outside forum state within 100 miles of court



Does not apply to original Δ…only to parties joined via Rule 14 or 19

(c):  those subject to interpleader under 28 U.S.C. §1335 

(d):  when authorized by federal law
B. Constitutional Standard
· Mullane v. Central Hanover Bank: notice must be reasonably calculated under all circumstances to apprise the Δ of the suit.  Notice must be of reasonable form, within reasonable time, reasonably certain to inform those affected.

· Notice to most beneficiaries safeguards all, since those who receive are likely to inform others, and enough people are there to represent class of beneficiaries (foreshadows class action lawsuits)

· Constructive notice by publication: back paper, small print is almost never constitutional, BUT, maybe publication is best you can do(  Mullane upholds it for those without names or addresses.

· Statutory notice by publication provided for by NY law in this case was insufficient because it wasn’t calculated to reach those who could be better informed by other means.
Attachment—FRCP 64

At the commencement of or during an action, state law governs procedures/remedies for attachment of persons or property to satisfy judgment with 2 qualifications: 

(1) Any existing statute of the U.S. governs to the extent applicable

(2) The action in which such remedies are used, shall be commenced and prosecuted under FCRP.  If removed from state court, the action will be prosecuted after removal pursuant to these rules.

Due Process requires notice prior to seizure of property and right to be heard (see Fuentes).  

C. Opportunity to be heard: seizing property before court hearing
Fuentes v. Shevin: buys on installment plain, sheriff seizes for non-payment on ex parte order made by Π.  This is a 14th amendment due process matter—Π was deprived of property w/o due process.  Due process entitles the Δ to notice and an opportunity to be heard prior to any action which would tie up his assets pending final adjudication on the merits.
“Extraordinary situations” in which notice & opportunity for hearing may be postponed:
1. Seizure must be directly necessary to secure an important gov’t/public interest
2. Special need for very prompt action

3. Person initiating seizure is gov’t official determining, within narrow statute, that immediate seizure is necessary and justified. (e.g. misbranded drugs, contaminated food, seizure of property to prevent bank failure or provide for war effort, etc.)
Rule 65 provides for injunctions and temporary restraining orders
a. Preliminary injunctions— (1) notice must be given to adverse party and (2) hearing may be consolidated with trial on merits

b. Temporary restraining order—(1) applicant must show that immediate & irreparable injury, loss, or damage will occur without it and (2) applicant’s attorney must certify in writing any attempts made to give notice, and explain why notice shouldn’t be required. They last only 10 days.
d. Applicant must give security in such a sum as the court deems proper.

e. Order granting injunction will set forth the reasons for it in specific terms and reasonable detail.  It is binding only upon the parties to the action, their officers, agents, servants, employees, and attorneys, and upon those persons in active concert or participation with them who receive actual notice of the order, by personal service or otherwise.

U.S. v. Hall (black power leader cited for contempt in desegregation case he was not a party to for violating a no trespass order that he was never served with but had knowledge of—for entering school property to work w/ black students experiencing antagonism from white students)

· “court retains jurisdiction to enter such orders as might be necessary in the future to effectuate its judgment”  

· (court had jurisdiction b/c Eric Hall’s actions could impede the fulfillment of the court’s order in Mims v Duval County School Board to desegregate schools)

· broad injunctions naming classes of individuals/groups or generic behavior generally not enforceable—unless the persons listed directly disturb the rights/obligations of parties to the case

· Rule 65(d) is not literal, and is not a limit of court’s power to take actions required to render a binding judgment (school segregation cases require altering the rights/responsibilities of the whole community)

Notice Analysis

1. Notice must be of such nature as to reasonably convey the required information, and it must afford a reasonable time for those interested to make their appearance

· If address is known, it is reasonable to send out individual mailings

· If address is unknown, publication is acceptable but publication must convey the correct information, must provide enough time to respond, and must intend to truly inform

· So public notice would be acceptable if it reached enough people who could represent the interests of all the people who are unable to be located

2. Rule 4 – the application of the rule of Mullane; (a), (b), (c)(1) tells you what has to be served; (d,e,f,g,h,i,j) tell you how to serve in different situations; (e)(k) tell you where; (m) tells you when
3. Connect to 12 (b)(2) - generic motion to dismiss for lack of personal jurisdiction, encompasses any challenge; 12(b)(4) something is wrong with the documents and 12(b)(5) (insufficiency of service…you did it wrong (how, where, when))

VENUE
· Venue flows solely from statutory sources (not constitutional sources like personal jurisdiction)
· Venue specifies which federal district within a state a case can be brought in
· PURELY STATUTORY INQUIRY: states have their own venue statutes.
§ 1391 – general federal venue statute; tries to place suit in area connected to parties or events giving rise to the action; these are the same issues for personal jurisdiction
Diversity cases:  §1391(a):

Civil actions may be brought in:

(1) a judicial district where any defendant resides, if all defendants reside in the same State.
(2) a judicial district in which a substantial part of the events or omissions giving rise to the claim 

occurred, or a substantial part of property that is the subject of the action is situated.  

(3) a judicial district in which any defendant is subject to personal jurisdiction at the time the action is commenced, if there is no district in which the action may otherwise be brought.

Federal question:  §1391(b)

Civil action may be brought in:

(1) a judicial district where any defendant resides, if all defendants reside in the same State.

(2) a judicial district in which a substantial part of the events or omissions giving rise to the claim 

occurred, or a substantial part of property that is the subject of the action is situated.  

(3) a judicial district in which any defendant may be found, if there is no district in which the action may otherwise be brought.

Corporations:  §1391(c)

Deemed to reside in any judicial district in which it is subject to personal jurisdiction at the time the action is commenced.   In states with more than one district, corporation will be deemed to reside in the district in that State within which its contacts would subject it to personal jurisdiction if district were a separate state, and if there is no such district, then corporation is deemed to reside in the district with which it has the most significant contacts.  ONLY APPLIES TO CORPORATE DEFENDANTS (not corporate plaintiffs).
Aliens:  §1391(d)
an alien may be sued in any district (but this is only venue…must still analyze what court has personal jurisdiction over alien)
Officer or Employee of the United States:  §1391(e)
Action against officer/employee of U.S. can be brought in:

(1) a judicial district where a Δ in the action resides,

(2) a judicial district in which a substantial part of the events or omissions giving rise to the claim 

occurred, or a substantial part of property that is the subject of the action is situated.  

(3) the Π, if no real property is involved in the action.

When Δ is a foreign state:  § 1391(f)
Action against foreign state can be brought in:

(1) a judicial district in which a substantial part of the events or omissions giving rise to the claim 

occurred, or a substantial part of property that is the subject of the action is situated.  
(2) a judicial district in which vessel/cargo of the foreign state is situated if claim is brought under §1605(b)
(3) a judicial district in which the agency/instrumentality is licensed to do business or is doing business, if action is brought against such agency/instrumentality as defined in §1603(b)

(4) in U.S. District Court for the District of Columbia if the action is brought against a foreign state or political subdivision thereof.

§1392 – civil action involving property located in different districts of same state can be brought in any of the districts where the property is found
Restraint – Declining to hear a case: Transfer and Forum Non Conveniens

· Even if case is in the proper court, the court can use its discretion to decline jurisdiction if another court is more convenient, there is a strong showing for dismissal

· Gilbert balancing test: in deciding forum non conveniens, court must weigh:

Private interest factors of the litigants

(1) Relative ease of access to sources of proof

(2) Availability of compulsory process for attendance of unwilling witnesses and the cost of obtaining willing witnesses

(3) Probability of viewing the premises if appropriate

(4) All other practical problems that make a case easy, expeditious, and inexpensive

Public interest factors affecting the convenience of the forum

(1) Administrative difficulties flowing from court congestion

(2) “Local interest of having local issues decided at home”

(3) The interest of having a trial based on diversity in a forum that is knowledgeable about the laws which will govern the suit

(4)  The avoidance of unnecessary problems in conflict of laws or in the application of foreign law

(5) Unfairness of burdening citizens in an unrelated forum with jury duty
Piper Aircraft Co. v. Reyno (Scottish decedents—Scottish lawyer got California lawyer to find someone to represent the deceased in U.S.A.. Piper in PA, Hartzell in OH)
· Forum non conveniens—allows case to be dismissed when there is a more convenient foreign forum.  Must balance all relevant public and private interests in making this determination.
· In forum non conveniens inquiry, Court should not take into account the possibility of change of substantive law even if the change will be less favorable to the Πs; when foreign Π sues US corporation, their choice of forum has less weight.
· If you use § 1404(a), make the same arguments for forum non conveniens.  If foreign country is more convenient forum, must dismiss instead of transfer to another district.  We cannot transfer case into foreign countries’ court systems.

§ 1404:  Change of Venue
§1404(a) provides for geographical transfer from one district court within the federal system to another in a different state or district.  Transfer displaces the plaintiff’s geographical choice for litigation.

· Intra-system changes only: one court to another in same judicial system

· Can only change venue if the other district court is one where the action might have been brought.

· The transferee court should apply the law that the transferor court would have applied if the case had not been transferred.

· §1404(a) Considers:  convenience of parties and witnesses, interests of justice

· §1404(b) Allows suit to be transferred upon motion, consent or stipulation of all parties in any action at the discretion of the court.  Transfer of proceedings in rem brought by or on behalf of the U.S. may be transferred without U.S.’s permission if all other parties request it.

· §1404(c): A District Court may order any civil action to be tried at any place within the division in which it is pending.
· §1406: Cure or waiver of defects: when original court is improper venue allows for transfer or dismissal.
	Transfer
	Dismiss

	§1404-transfer from one good venue to another good venue; court should use balancing test of public interest and parties’ convenience
	Forum non conveniens (use Gilbert test)

	§1406-when you are in improper venue court can dismiss or transfer to good venue
	§1406-when you are in improper venue they can dismiss or transfer to good venue

	§1631-transfer from a court with no subject matter jurisdiction to a court with subject matter jurisdiction (not personal jurisdiction because if no personal jurisdiction, it would be dismissed, not transferred; court has no power to transfer improper personal jurisdiction case); court decides this
	Rule 12(b)(3)


SUBJECT-MATTER JURISDICTION
· Federal courts can only hear what Congress & the Constitution has permitted them to hear.

· Article 3 of Constitution—limits power of Federal courts

· States can hear every type of case, including those on federal questions

· Every state has at least one trial court with general subject matter jurisdiction

· Concurrent subject matter jurisdiction between state & federal courts, except when Congress gives exclusive subject-matter jurisdiction to Federal Courts (bankruptcy, patent/copyright, Sherman Antitrust Act)

Federal question (§1331) & diversity of citizenship (§1332)

 SHAPE  \* MERGEFORMAT 

[image: image1]

Louisville & Nashville Railroad Co. v. Mottley

Π asserts that Δ will use federal statute as defense

Interpretation of a federal statute AND statutes constitutionality are at issue

· But Supreme Court says that this is not sufficient for federal subject matter jurisdiction

· Cause of action did not arise under federal law

· Initial claim is for breach of contract—state action

· Article III, Section 2 of Constitution gives Federal Courts power to hear all federal questions, but §1331 gives Federal Courts less jurisdiction

· §1331—All civil actions arising under Constitution, laws, treaties of the United States

· Congress wanted a “cut-off” point to definitively limit federal jurisdiction

· There was a fear that every type of case could be traced back to the Constitution, thus clogging federal courts
1. Federal Question §1331
· Federal district courts have original jurisdiction over all civil actions arising under Constitution, laws, or treaties of U.S.
2. Diversity §1332(a)(1): must be determined on date of filling
A.  Citizens of different states

1. complete diversity: no diversity if any Π is citizen of same state as any Δ.

2. citizenship for US citizen:  deemed citizen where domiciled 

Domicile:  (1) physically present in state  (2) subjective intent to make it permanent home

3. corporations: S1332(c)(1): 

a. all states where incorporated

b. one state with principal place of business

(1) nerve center: where decisions are made, headquarters

(2) “place of operations”—most total activities

§ 1332 also includes:

· Suits between citizens of one State and citizens or subjects of foreign states
· Suits between citizens of different states in which citizens or subjects of foreign states are additional parties

· Suits where foreign state is Π and citizens of one state or different states are Δs.
B.  Amount in controversy

1. Must exceed $75,000, not counting interest on claim or costs

2. Π’s claim governs unless clear to a legal certainty that can’t recover that much

3. Ultimate recovery is irrelevant, but if Π is finally adjudged to be entitled to less that $75,000 (without regard for setoff/counterclaims of Δ) then court can deny costs to Π, and may impose costs on Π.
4. Aggregation:

a. If you can add up all claims against all Δs and it totals $75,000, then it is OK

b. But you cannot add up all claims of all Πs to see if it adds up to $75,000

*****Court can raise this on its own under 12(h)(3).*****

When can a non-diverse, or non-federal question “ride on the back” of a federal claim?

· United Mine Workers v. Gibbs

Π Gibbs had Federal claim against union under §303 of the Labor Mgmt. Relations Act (federal law) and unlawful boycott conspiracy claim under TN state common law—basically intentional interference w/contractual relationship (tort claim)

· State and federal claims must arise from the same “common nucleus of operative fact” and Π must expect to try them all at once—Subrin says geographic and temporal connection/natural narrative that people would tell together

Pendent jurisdiction—appending state cause of action to federal cause of action by virtue of common nucleus of operative fact (the Gibbs test)
· Generous interpretation of “case” as mentioned in Article III Section 2—“case” includes all claims (both federal and state)

· This is discretionary, judge does not have to exercise pendent jurisdiction

· If federal cause of action has been dismissed prior to trial, federal court should dismiss state claim

Argument for supplemental jurisdiction:

· Judicial efficiency
· Fairness to litigants
· Don’t want to discourage parties from filing in Federal Court 
· Courts want to avoid duplicative state and federal adjudication; courts don’t want to deprive Δ of defenses (Δ might not be able to bring a state law compulsory counterclaim, cross-claim or 3rd party claim)
Some questions to ask in determining is supplemental jurisdiction is appropriate
· Same issues of law and fact?
· Would claim preclusion bar a subsequent suit?

· Do the cases use substantially the same evidence?

· Is there a logical relationship between the claims?

Difference between pendent and ancillary jurisdiction:

· Pendent jurisdiction permits a federal court to entertain a related state law claim against a Δ already answering a federal claim (state claim “riding on the back” of a federal claim)
· Ancillary jurisdiction permits the court to hear, inter alia, a related claim against a party impleaded by an original Δ.  No ancillary jurisdiction for permissive counterclaims because they have different event basis.
· Pendent-party jurisdiction permits court to adjudicate claim by or against another party over whom the court would not have jurisdiction arising from same transaction or occurrence as another claim over which the court has jurisdiction
Owen Equipment and Erection Co. v. Kroger
Π Kroger, as administratrix of decedent James Kroger (resident of IA), brought suit against power co. (OPPD).  Kroger then joined Owen as additional Δ.  It was thought that Owen was a Nebraska corporation, so suit was brought as diversity claim under §1332.  There is a common nucleus of operative fact (which is necessary for impleader).  But it was found that Owen was actually located in IA—destroys diversity jurisdiction.

· Not necessary to have diversity for impleader [Rule 14(a)] & cross-claims [Rule 13(g)], compulsory counterclaims [Rule 13(a)], interventions [Rule 24(a)]

· This is called ancillary jurisdiction—when Δ in case added new claims through above mechanisms
· Rule here is that Π cannot extend diversity of citizenship
Court says in Owen that ancillary jurisdiction cannot be used to violate diversity of citizenship as required by §1332.

· Court puts damper on ancillary jurisdiction

Finley v. United States
Π Finley originally sued San Diego Gas & Electric in CA state court, then later brings suit under Federal Tort Claims Act [FTCA--§1346(b)] against the FAA in US District Court for Southern District of CA.  Then she tried to add SDGE to Federal complaint—pendent-party jurisdiction.
· Federal courts have exclusive jurisdiction over claims against the Federal Government

· Pendent-party jurisdiction—Π adds new defendant; but same nucleus of operating facts

*****Finley limited this, but Congress then passed §1367*****
· §1367(a)—allows supplemental jurisdiction over all other claims that are so related to claims in the action that they form part of the same case or controversy under Article III of the Constitution.  Explicitly includes pendent-party jurisdiction—“claims that involve the joinder or intervention of additional parties”
· §1367(b) says Π cannot join non-diverse Δs under the Federal Rules if the case was brought pursuant to §1332:  this includes claims by persons made parties via Rule 14,19,20, or 24, claims made by parties to be joined as Πs under Rule 19, or seeking to intervene as Πs under Rule 24.
· §1367(c) gives exceptions, when District courts can decline supplemental jurisdiction:
(1) If state claim raises novel or complex state issue

(2) If state claims predominates

(3) If federal claim is dismissed before trial
(4) Exceptional circumstances, other compelling reasons for declining jurisdiction
· §1367(d) tolls statute of limitations if state cause of action is dismissed to state court 

REMOVAL
§1441(a) (only Δ can petition to remove a case from state to federal court)

· Cases are removable (from state to federal court) if the federal court could have had jurisdiction in the first place: need a federal question or complete diversity+$75,000; can’t remove a family law case: divorce, alimony, child support

· All Δs must agree to removal

· No removal if case was filed more than one year prior; must remove within 30 days of service

§1441(b) if claim is a federal question, case can be removed regardless of residence of the parties; if claim is a diversity question, not a federal question, the case can be removed only if none of the Δs is a citizen of the forum state

(c) if claim 1 is a federal question, and is joined with other claims, the entire case can be removed—even separate and independent claims (Subrin says this is unconstitutional), or may remand all matters in which State law predominates.
Procedure for removal, § 1446
· Defendant(s) must file a notice of removal in the appropriate federal district court, together with all pleadings, process, and other papers on file in the state action.  §1446(a).

· Notice must be filed within 30 days of receiving the plaintiff’s pleading in the state suit.  §1446(b).

· Also, thirty days from amended pleading, if first pleading was not specific enough to determine the possibility of removal; except that a case may not be removed on the basis of jurisdiction conferred by §1332 more than one year after commencement of the action.  

· Once the notice is filed, defendant shall notify other parties and file a copy with the clerk of state court which shall remove that state court from any further action on the case.  §1446(d).

Burnett v. Birmingham BOE
Δ removes case pursuant §1331 & §1343—federal question jurisdiction & civil rights issue

Π wants to remand under §1441(c) on the grounds that state law predominates on claim.

· Removal statutes are construed against removal
· If Federal jurisdiction is based on §1331 federal question—then terms of §1441(c) apply

· §1441(c) allows for remand of whole case—including BOTH state and federal claims—back to state court.

CHOICE OF LAW ISSUES—THE ERIE DOCTRINE
Horizontal conflict of law—Conflict of law between states

Vertical conflict of law—Choice between federal and state laws—this is what Erie Doctrine deals with.
Erie Railroad Co. v. Tompkins (Π Tompkins was injured in PA by NY corp. (Δ),Π sues in Fed. Dist. Ct. S.D.N.Y., argues Federal law should apply)
· Δ says that under §34 of Federal Judiciary Act requires state law to be applied

· §34 says that unless there is Federal law or treaty, law is the law of the states—but under Swift v. Tyson state common law was not included in this statute.
· In matters not governed by Constitution or Act of Congress, State law applies, regardless of whether it is statute or common law
Guaranty Trust Co. v. York (class action that trust failed to protect interests of noteholders, state statute of limitations would have run, but filed in federal ct.)

· Magical language in this case= “outcome determinative”

· Whenever things might work out differently if federal law is used instead, look at state law
· York placed conformity of outcome over assertion of constitutional authority
Byrd v. Blue Ridge Electric Cooperative (SC state law says Π is “statutory employee” under Worker’s comp law and therefore cannot sue Δ, even though Π is merely employee of Δ’s contractor.)

· Under SC state law, this is normally an issue of law for a judge to decide, but in federal court this type of issue goes to a jury
· The question is, is the rule “bound up with the rights and obligations” created by state law (is it clearly substantive, is federal court required to apply it?), or is it merely a “form and mode of enforcing the immunity”?

· Brennan says state laws cannot interfere with the structure & function of federal courts—must also consider countervailing federal policies.

· Indirectly cites 7th amendment right to jury trial as part of this decision

· Decides court should not follow state law here—interest of uniformity of outcome not as important as federal practice of jury determination

· Hanna v. Plumer
· OH resident gets into car accident with MA resident—service made to Δ’s wife, as permitted by FCRP

· But MA statute requires in-hand service
· Erie not meant to be used to nullify federal law, or federal rules

· If Supreme Court passed a Federal Rule within the Enabling Act that is right on point—supremacy clause in Constitution trumps the state law

· SUBRIN:  When there is Federal Rule and State Rule, 1st thing to do is “fight like mad” to apply state rule in a way which doesn’t conflict with state rule (as if Fed. Rule doesn’t govern what state rule is doing).  If you cannot find way to reconcile the two, Federal Rule prevails on supremacy clause
· Outcome-determinative test should be viewed from policy perspective:

· Purpose of Erie is to prevent forum shopping and ensure equal protection of laws.
· Harlan: may be situation where Federal Law goes beyond its legitimate power.  State law may be so substantive that Federal Law shouldn’t knock it out.

· Enabling Act 28 U.S.C. §2072:  apply federal rule as long as it doesn’t abridge, enlarge, or modify any substantial right
· Constitutional authority for Rules Enabling Act is based on Article III and also “necessary and proper” clause in Article I §8.
Walker v. Armco Steel Corp.
Product liability suit—Π carpenter injured when a nail shattered and damages his eye.  Unhampered Erie-like case—no federal statute or law—brought under §1332 diversity
· Federal Rule of Civil Procedure which appears to conflict w/state procedure:
· Rule 3 states that suit is commenced by filing complaint with the court

· OK statute says that suit isn’t commenced until Δ is served, and if suit is brought within SOL, Π must serve Δ within 60 days

· Marshal failed to served Δ within this time
· In Ragan v. Merchants Transfer & Warehouse Co. (1949) court ruled you can’t give the cause of action longer life in Federal court than it would have had in state court—violates Erie Doctrine.

· Statute in this case is very similar to the one in question in Ragan—case is indistinguishable

· Justice Marshall resolves conflict by saying that Rule 3 only governs timing requirements for federal courts, has nothing to do with tolling of SOL
· The service requirement in the OK statute is an integral requirement of the SOL, so federal court must follow it.

Gasperini v. Center for Humanities, Inc.
Π photographer (CA resident) supplied slides for Δ’s video about war in Central America, and Δ (NY Corp) lost slides.  Π filed suit in Fed. Dist. Ct of S.D.N.Y under §1332 diversity.  Jury awarded Π $450,000. Δ moved for new trial under Rule 59, on the grounds that damages were excessive.

· NY law allows for new trial to be granted if jury award is unreasonable

· But 7th amendment says no fact tried by a jury can be re-examined.
· 2nd Cir. Ct. App. applied NY law, said not all slides were unique, used power of remittitur.

· This law has both substantive and procedural aspects

· Ginsburg says this law fulfills Erie’s goals:  prevents forum shopping, promotes equal protection—Π shouldn’t get larger damage award just because he is in Federal Court.

· She goes on to argue that the District Court should apply the NY law’s standard, and that the Court of Appeals should review the District Court’s verdict under an “abuse-of-discretion” standard.

How to analyze an Erie problem: 




NO 


YES







YES



   YES






YES



NO








NO












YES 






NO











NO





YES
PRECLUSION DOCTRINE

Res Judicata (claim preclusion):  CANNOT RE-LITIGATE SAME CLAIM
Party who has asserted a right to relief arising out of a particular transaction or occurrence must join all claims she has arising from it, or the omitted claims will be barred by res judicata.  Claims need only to have been available, not litigated.  Only bars claims that could have been joined in the original action.
Prerequisites for res judicata:
1. There must be a final judgment
a. Even if the judgment is erroneous, it is still final.
2. Judgment must be “on the merits”

a. Dismissals for improper venue, lack of jurisdiction, non-joinder/mis-joinder, case was dismissed without prejudice do not bar a second action.

b. If Π fails to prosecute or Δ defaults (never answers to the merits): barred by res judicata.

c. Summary judgment is on the merits, as is Rule 50 judgment as a matter of law.
d. Rule 41(b): treat them as on the merits unless based on jurisdiction, venue, indispensable parties.

3. claims must be the same in the first and second suits
a. Same transaction, occurrence, or series of connected transactions—“entire controversy/common nucleus of operative fact” as in Gibbs.
b. Overlap of witnesses and evidence is demonstrative of this.
4. parties in the second action must be the same as those in the first (or have been represented by a party to the prior action).  
a. Parties must be the same, or in privity with each other (see Gonzalez).

b. Every Π who suffers injury from a transaction or occurrence has a distinct claim for res judicata: rights of different Πs are not considered one claim (not barred).  A Π’s rights to recover from separate Δs are considered distinct “claims” under res judicata analysis, even though they arise out of the same occurrence.

Is there supplemental jurisdiction over the claim since it arises from an unrelated claim?  Would have to establish independent jurisdiction over the added claim base on diversity (amount in question).  

· Car Carriers, Inc. v. Ford Motor Company (transporter filed suit against Ford for Sherman anti-trust violations, later tried to sue on same facts for Commerce Act and Rico violations)
· Π wants different test for res judicata:  if the analysis of rights, duties, and injuries in the 2nd suit is different from the first.

· 7th Cir. says no—would frustrate principles of judicial efficiency.
· Definition of transaction “sufficient that there is some chronological overlap AND two complaints arise out of same common nucleus of operative fact”

· Transactional analysis: time, same facts/evidence, convenient to combine in trial

* b/c broad rules allowing joinder, amendments etc, need res judicata limits to protect Δs

Gonzalez v. Banco Central—when can non-parties be barred from suit?
Δ bank involved in real estate deal sold Πs worthless Florida swampland.  First group of purchasers (“Rodriguez plaintiffs”) filed suit, and those who could not be joined in the first action formed a second group (“Gonzalez plaintiffs”).  The Rodriguez group lost on directed verdict for Δ—final judgment on merits.  Can Gonzalez group bring suit?

· Causes of action stem from same transaction/occurrence

· To find privity between the parties, non-party must have “substantial control” of previous litigation, or have been a de facto “virtual representative” of the original party.
· If non-party participated vicariously in original litigation by exercising control over named party, he has had his day in court and is barred from refilling suit.

· “Virtual representation” is found when there is notice of earlier litigation, and the balance of equities tips in favor of preclusion (equitable theory)

· E.g. consent to be bound by the prior action, fiduciary/familial relationship between parties, tactical maneuvering to exploit court system.

· None of these factors existed in this action...so Gonzalez isn’t barred from suit.
Collateral Estoppel (issue preclusion): CANNOT RE-LITIGATE DECIDED ISSUES


Will bar relitigation of issues that were litigated and decided in the first suit.  


Prerequisites for Estoppel:

1. Issue of fact or law actually litigated

2. by a final judgment

3. determination is “essential” to previous judgment
a. Denied if can’t tell which decision was necessary to judgment (general verdict).

b. Rule 49:  request a special verdict form if foresee the possibility of future litigation involving the same issues.  A special verdict asks the jury to make findings on particular issues, rather than finding generally for the Π or Δ.
4. determination is conclusive in subsequent action

Does not affect claims or defenses that could have been raised but were not.

Hoult v. Hoult (Jennifer Hoult sued father David Hoult for assault, battery, IIED, and breach of fiduciary duty.  Jury found for her despite statute of limitations, and he then sued her for defamation for telling people).

· The finding that Jennifer was raped was essential to the judgment in the original litigation.

· Therefore David is collaterally estopped from relitigating the issue.
To show collateral estoppel: “have to establish that the issue was tried in the earlier suit, was decided in his favor and led to the judgment in the prior suit.”  He could submit pleadings from prior suit, judge’s instructions to the jury, and jury’s verdict slip.
Jarosz v. Palmer (Mass. Supreme Ct.)—Π Jarosz sued Δ Palmer for legal malpractice.

· Δ represented Π’s business partner’s in previous suit, and Π sought to disqualify him by saying that Δ rep’d him in previous business transaction.

· Court found in earlier case that Δ didn’t rep. Π, so Δ Palmer wants to collaterally estop Π Jarosz from asserting that they had atty-client relationship in this suit.

· Court holds that even though issue had previously been litigated on motion, it was not essential to the judgment of previous case.

· Court states as dicta that prior litigation cannot have a preclusive effect if the adverse party had a heavier burden of proof in the prior litigation.

· Example:  OJ was found not guilty in criminal action, but found liable for wrongful death.  If OJ had been found guilty, that conviction could not have been relitigated, because it is tougher to prove guilt in criminal action than in civil action.
Non-mutual collateral estoppel: allows new party to invoke collateral estoppel against a party who litigated and lost on an issue in a prior action.

Defensive Nonmutual Estoppel:

A Δ invoked estoppel to prevent the Π from establishing a fact that the Π had been unable to establish in the first suit.

Blonder-Tongue: U. of IL sued on Δ for infringing on patent but lost on grounds that its patent was invalid.  Π then switched adversaries, bringing suit against another Δ for infringement of the same patent.  Court says they can’t do this—Unfair and waste of judicial resources from allowing “repeated litigation of the same issue as long as the supply of unrelated Δs holds out.”

In defensive estoppel cases, the party being estopped was usually the Π in the original suit and chose the forum and the Δ against whom to litigate the issue.

Offensive Nonmutual Estoppel
Usually involves a new Π who seeks to borrow a finding from a prior action to impose liability on a party who was a Δ in the prior case.  

Parklane Hosiery v. Shore:  seeks to foreclose the Δ from litigating an issue the Δ has previously litigated unsuccessfully in an action with another party.  Court said that since Parklane had lost issue in the SEC suit, the Πs argued it had its day in court on the issue and should be barred from relitigating it.  
Court argues that offensive non-mutual collateral estoppel may be inequitable

· Less interest in judicial efficiency

· Many Πs can sue Δ after just one successful verdict

· May be inconsistent results in these cases
· Offensive nonmutual collateral estoppel should only be allowed when Π couldn’t have intervened in previous action, and it would not be unfair to Δ.
Was 7th amendment violated by lack of jury trial for Π?  In dissent, Rehnquist says yes, but Stewart (writing for majority) says no—even though mutuality doctrine (meaning that the issue could not be relitigated if both parties were the same) applies at common law, in this case it doesn’t matter, because original trial (SEC action) was trial in equity anyway (thus no jury).
For offensive nonmutual estoppel, FIRST consider: whether it was actually litigated and decided in the prior action, and that it was necessary to the judgment in the first action before it can apply estoppel in the second action.

THEN, Parklane tells us to also consider:

1.  Risk of people taking advantage of another Π’s victory to establish crucial issues without trial may lead Π s to “wait and see,” to hold back from joining in the first Π’s suit.

2.  Party might not have litigated the issue aggressively in the first action if the stakes were small or the forum inconvenient.

3.  It may not have been possible for the losing party to litigate effectively in the first action if the procedural rules of the court that decided the first case were more restrictive than those of the court hearing the second.

4.  One or more prior inconsistent judgments on the issue may suggest that it would be unfair to give conclusive effect to any one of them.

In Parklane, no prior inconsistent judgments, procedural opportunities were the same (both federal court) and plaintiffs in the second action could not have joined the first (since private litigants are not able to join in securities actions brought by the government).  Parklane had every incentive to litigate aggressively because they could expect shareholder suits in the wake of a government action for securities violations.  

Attorney’s Fees
· American rule – each party pays for its own legal fees (English rule: losing party pays for both sides legal fees)

Rule 54(d)


(1) Costs other than attorney’s fees – given to prevailing party (can be Π or Δ)


(2) Attorney’s fees

Rule 68 – Encourages settlement; permits Δs to make written formal settlement offers and creates incentives for Πs to accept them; if Π rejects a settlement that he should have accepted because he recovers less after a trial, (1) Π may not collect his own costs incurred after the offer and (2) Π must pay Δ’s costs incurred after the offer; “costs” does not ordinarily include attorney’s fees; costs are described in §1920 (doesn’t include attorney’s fees)

· If you win on a §1983 civil rights action, this triggers §1988: now costs (as described in rule 68) are defined by §1988 (not §1920) and includes attorneys fees as part of the costs.  §1988(b) prevailing party gets reasonable attorney’s fees.  Example: Π is a prevailing party, rule 68 settlement (rule 68 triggers division into pre-offer and post-offer)

	Who pays?
	Pre offer (only look at rule 54, but cost might include attorney fees under 1988)
	Post offer

	Π-att. Fees
	Δ-1988
	Π-rule 68 (undoes prevailing party gets fees as costs)

	Π-costs
	Δ-1988, 54(d)(1)
	Π-rule 68 (undoes prevailing party gets fees as costs)

	Δ-att. Fees
	Δ-american rule
	Δ-american rule because 68 doesn’t include fees because costs only shift one way in 1988

	Δ-costs
	Δ-american rule
	Δ-rule 68


A road map for analyzing a Civil Procedure problem: 

1. Personal jurisdiction:  (which state?) First, make sure that the court has "personal jurisdiction" or "jurisdiction over the parties." You must check to make sure that: (1) D had minimum contacts with the forum state (whether the court is a state or federal court); and (2) D received such notice and opportunity to be heard as to satisfy the constitutional requirement of due process. 
2. Venue: Then, check whether venue was correct. In federal court suits, the venue requirement describes what judicial district the case may be heard in. Essentially, the case must be heard either: (1) in any district where the defendant resides (with special rules for multi-defendant cases; or (2) in any district in which a substantial part of the events giving rise to the claim occurred. See 28 U.S.C. §1391. 
3. Subject matter jurisdiction: If the case is a federal case, you must then ask whether the court has subject matter jurisdiction. Essentially, this means that one of the following two things must be true: 
a. Diversity: Either the case is between citizens of different states (with "complete diversity" required, so that no plaintiff is a citizen of the same state as any defendant) and at least $75,000 is at stake; or...
b. Federal question: The case raises a "federal question." Essentially, this means that plaintiff’s right to recover stems from the U.S. Constitution, a federal treaty, or an act of Congress. (There is no minimum amount required to be at stake in federal question cases.) 
4. Pleading: Next, you must examine whether the pleadings are proper. 
5. Discovery: Next, you may have a complex of issues relating to pre-trial discovery. 
6. Ascertaining applicable law: Now, figure out what jurisdiction’s law should be used in the case. The most important problem of this type is: In a diversity case, may the federal court apply its own concepts of "federal common law", or must the court apply the law of the state where the federal court sits? If the state has a substantive law (whether a statute or a judge-made principle) that is on point, the federal court sitting in diversity must apply that law. This is the "rule" of Erie v. Tompkins. (Example: In a diversity case concerning negligence, the federal court must normally apply the negligence law of the state where the court sits.)
7. Trial procedure: Next, you may face a series of issues relating to trial procedure. 
8. Multi-party and multi-claim litigation: If there is more than one claim in the case, or more than the basic two parties (a single plaintiff and a single defendant), you will face a whole host of issues related to the multi-party or multi-claim nature of the litigation. You must be prepared to deal with the various methods of bringing multiple parties and multiple claims into a case in federal courts.

a. Counterclaim: D may make a claim against P, by use of the counterclaim. See FRCP 13. Check whether the counterclaim is "permissive" or "compulsory." (Also, remember that third parties, who are neither the original plaintiff nor the original defendant, may make a counterclaim.)

b. Joinder of claims: Once a party has made a claim against some other party, she may then make any other claim she wishes against that party. This is "joinder of claims." See Rule 18(a). 

c. Joinder of parties: Multiple parties may join their actions together. Check to see whether either "permissive joinder" or "compulsory joinder" is applicable. Also, remember that each of these two types of joinder can apply to either multiple plaintiffs or multiple defendants. See FRCP 19 and 20.

d. Class actions: Check whether a class action is available as a device to handle the claims of many similarly-situated plaintiffs, or claims against many similarly-situated defendants. See FRCP 23. Look for the possibility of a class action wherever there are 25 or more similarly-situated plaintiffs or similarly-situated defendants.

e. Intervention: A person who is not initially part of a lawsuit may be able to enter the suit on his own initiative, under the doctrine of intervention. See FRCP 24. Check whether the intervention is "of right" or "permissive."

f. Interpleader: Where a party owes something to two or more other persons, but isn’t sure which, that party may want to use the device of interpleader to prevent being made to pay the same claim twice. After checking whether interpleader might be desirable, decide whether the stakeholder should use "statutory interpleader" or "Rule interpleader." See 28 U.S.C. §1335 (statutory interpleader) and FRCP 22 (Rule interpleader).

g. Third-party practice (impleader): Anytime D has a potential claim against some third person who is not already in the lawsuit, by which that third person will be liable to D for some or all of P’s recovery against D, D should be able to "implead" the third person. See FRCP 14(a). Once a third-party defendant is brought into the case, consider what other claims might now be available (e.g., a counterclaim by the third-party defendant against the third-party plaintiff, a cross-claim against some other third-party defendant, a counterclaim against the original plaintiff, etc.).

h. Cross-claims: Check to see whether any party has made, or should make, a claim against a co-party. This is a cross-claim. See FRCP 13(g).
i. Jurisdiction: For any of these multi-party or multi-claim devices, check to see whether the requirements of personal jurisdiction and subject matter jurisdiction have been satisfied. To do this, you will need to know whether the doctrine of "supplemental" jurisdiction applies to the particular device in question. If it does not, the new claim, or the new party, will typically have to independently meet the requirements of federal subject matter jurisdiction. (Example: P, from Massachusetts, sues D, from Connecticut, in diversity. X, from Massachusetts, wants to intervene in the case on the side of D. Because supplemental jurisdiction does not apply to intervention, X must independently satisfy the requirement of diversity, which he cannot do because he is a citizen of the same state as P. Therefore, X cannot intervene.) 
9. Prior adjudication: Lastly, check whether the results in some prior litigation are binding in the current suit. Distinguish between situations in which the judgment in the prior suit is binding on an entire cause of action in the present suit (under the doctrines of merger and bar), and the situation where a finding of fact is binding on the current suit, even though the judgment itself is not binding (the "collateral estoppel" situation). 
a. Non-mutual collateral estoppel: Where a "stranger" to the first action (one not a party to that first action) now seeks to take advantage of a finding of fact in that first suit, consider whether this "non-mutual" collateral estoppel should be allowed. [392]
b. Full Faith and Credit: Lastly, if the two suits have taken place in different jurisdictions, consider to what extent the principles of Full Faith and Credit limit the second court’s freedom to ignore what happened in the first suit. [410]

Federal Courts—diversity, Federal question





State Courts—non-diverse, non-federal question





State and federal courts have concurrent subject matter jurisdiction








Look at countervailing circumstances and balance federal and state interests





Use federal common law





2. Is it outcome determinative?


Look at the twin aims of Erie: to discourage forum shopping and the avoid inequitable adjudication





Use state law





Use state law





Apply the two tests from Byrd: 





1. Is it bound up in state created rights and obligations? (How much does the state really care about this rule? Can look at legislative intent)





Is there a federal rule on point? (Hanna v. Plumer)





Is it constitutional and consistent with the Rules Enabling Act (§2072)?





Use the federal rule (from FRCP)





Is there a conflict between state and federal law?





Merge both and apply
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