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I. Personal Jurisdiction

Question we are asking: In what states can the plaintiff sue the defendant?

Court must have power over something in order to have personal jurisdiction, either 1) defendant himself, or 2) property of defendant

3 types of PJ: 1) in personam, 2) in rem, and 3) quasi in rem

in personam: court’s power is over defendant himself

in rem & quasi in rem: court’s power is over defendant’s property

also the state must have a statute that grants personal jurisdiction in that case.

First: ask whether statute allows for exercise of jurisdiction?  If it does, then do constitutional analysis to see if it falls within due process circle.

a. In Personam Jurisdiction
General in personam: defendant can be sued in forum on a claim that arises anywhere in world

Specific in personam: you are only sued in a forum for a claim that has some connection with the forum

i. constitutional limits

Pennoyer v. Neff—state had power over people & property within its boundaries. 

Traditional basis for in personam jurisdiction Pennoyer gives us:

1) defendant is served with process in forum (presence)—basis for general in personam jurisdiction

2) serve defendant’s agent with process in forum

3) defendant is domiciled in forum—basis for general in personam

4) consent—defendant consents to personal jurisdiction

under pennoyer, tough to get personal jurisdiction, so it got expanded


Hess: states have statutes, if you use a motor vehicle in a state, you appoint 

state officer as agent for service of process


expanded notion of consent from actual to implied—you have impliedly 

consented to jurisdiction by using car on our roads


International Shoe: there is jurisdiction if defendant has minimum contacts 

with forum so that exercise of jurisdiction does not offend traditional 

notions of fair play and substantial justice

1) more flexible standard than pennoyer
2) you can get in personam j. without serving process in forum

3) does not overrule pennoyer—presence when served is still a test

4) deals with both contact and fairness

McGee: TX has one contract in CA, gets sued in CA for breach.  But CA has 

Jurisdiction:

1) defendant solicited contracted from CA

2) plaintiff’s claim arose from defendant’s contact with CA

3) CA had an interest in providing forum for its citizens

Hanson: PA woman set up trust w/DE bank, woman moves to FL & dies, 

litigation about estate.  Does FL have jurisdiction over DE bank? NO.  Because to be a contact under International Shoe, contact must result from defendant’s purposeful availment.
Worldwide VW: family lives in NY, moves to AZ, but crash along the way in OK b/c of defect in car.  

1) Suing VW only does business in NY, CT, and NJ.  

2) Suing Seaway—only does business in Messina

Are VW and Seaway subject to jurisdiction in OK? NO, no purposeful 

availment


What about foreseseability? It’s relevant, but not just that product will get to 

state, it must be foreseeable that defendant would get sued in state.

Burger King:  2 franchises in MI, got sued by BK in Miami.   Was there jurisdiction in FL?

1) supreme ct emphasizes that there are 2 parts to Int’l Shoe, contact & fairness

2) must be a relevant contact before looking at fairness

3) if there is a lot of fairness, then jurisdiction might be ok on lesser contacts…but you still must have some contacts

In this case, contacts were there (went to FL for contract), but defendant said it wasn’t fair—court says burden is on defendant to show that forum is unconstitutional.

Asahi:  stream of commerce

I make product in state A, give it to distributor in state B, who puts it in products and sells it in C and D

Justices split in this case:


Brennan: contact if you put stream of commerce and reasonably 

anticipate it will get to state C and D


O’Connor: you need more than that: plus an intent to serve state C and 

D

Burnham: NJ defendant sued & served in CA.  claim did not arise in CA.  

Does CA have general jurisdiction? Yes, but disagree on analysis


Justices split:



Scalia: yes, history: service of process in forum is fine



Brennan:  must apply minimum contacts.  In this case, being in 




CA for 3 days is enough

General jurisdiction: subject to it if you have continuous and systematic or substantial ties with forum

FRAMEWORK FOR ANALYSIS OF PERSONAL JURISDICTION:

-ask whether one of traditional bases applies (Pennoyer—defendant is domiciled in forum, defendant or agent [normal agent or ‘Hess agent,’ state official when you drive a car in that state] was served in forum [later reinforced by Burnham], or defendant consented)—say it applies

-apply Int’l Shoe, minimum contacts & fairness….

1) must have relevant minimum contacts between defendant and forum (Shaffer says that owning property alone does not satisfy “minimum contacts”)(Int’l Shoe says the closer the contacts are to the claim, the fewer contacts you need)(BK says that limited but continuous contacts are sufficient for specific jurisdiction) (Gibbons says a lawsuit does NOT count as minimum contacts)
a. purposeful availment—defendant reached out to forum (Hanson—a letter was not enough for purposeful availment)



(Asahi—court split: Brennan: ‘purposeful availment’ if 

you put stream of commerce and reasonably anticipate it will get to the state…O’Connor: you need more than that: an intent to serve the state)



    (Pavlovich—posting a state’s code on a website is not 

‘purposeful availment’)
b. foreseeable that defendant would be sued in that forum—(WWVW—foreseeability is a factor, but not sufficient to grant jurisdiction)
2) fairness—whether exercise of jurisdiction would be fair

a. relatedness (McGee falls into category)—does plaintiff’s claim arise from defendant’s contact w/forum?

b. Inconvenience for defendant—burden is on defendant to show unconstitutionally difficult (hard to meet) (Burger King)
c. Forum state’s interest (McGee)

d. Plaintiff’s interest

e. Legal system’s interest in efficiency

f. Shared substantive policies of states (good for state relations/politics?)

ii. statutory inquiry

~Every state has a statute that says whom it has jurisdiction over

~Every state has a non-resident motorist statute (specific jurisdiction)

~Every state has a long-arm statute—most states have a laundry list 


statute: lists certain things that will subject a non-resident to 


jurisdiction in that state 


in rem: dispute is about who owns the property


quasi in rem: dispute has nothing to do with property, defendant owns it


in Pennoyer, Neff left property behind—use property as jurisdictional basis.  


Quasi in rem because lawsuit had nothing to do w/property.  Court should 


have attached property at onset of lawsuit.

1) there must be a statute that allows it—attachment statute.  You can attach property that a non-resident owns or claims to own

2) constitutional analysis—would it be constitutional to exercise jurisdiction?


Schaffer: every case has to meet minimum contacts test from Int’l 



Shoe.  In rem minimum contacts by property being in state. In 



quasi in rem cases, you must show that defendant meets 



minimum contacts test.


CONSENT— Even if you have no minimum consent or physical presence 



(Pennoyer, Burnham), can assert jurisdiction if there is consent. 



(In Carnival, P, cruise traveler, signed a waiver saying she would 




agree to sue only in FL)

II. NOTICE


A. Service of process

1) process consists of summons & copy of complaint.  Summons is 



from court.  4(a) & (b)
2) service can be made by any non-party who is 18 4(c)(2)
3) ways you can serve--4(e)(2)
i. personal service, anywhere in state

ii. substituted service, done at defendant’s usual abode, serve someone of suitable age & discretion who resides there

iii. serve defendant’s agent


           but also 4(e)(1)—you can use any method allowed by state law

4) waiver of service—4(d).  Send summons & copy of complaint to defendant, and if defendant signs waiver, then defendant has waived service of process

5) geographic limits: 4(k)(1)(a)—you can serve process throughout the state in which federal court sits, and also out-of-state only if a state court could also.  Exceptions: 1) federal statute, impleader





2) bulge rule 4(k)(1)(b)—you can 






serve process out of state without a 






state statute IF it is within 100 miles 






of federal court.  Bulge rule does not 






apply to original defendants, only 






applies to parties joined later


B. Constitutional Standard

1) Mullane—notice must be reasonably calculated under all the 


circumstances to apprise party of proceeding

constructive notice—notice by publication—not good usually, however in rare cases it is ok, if you don’t have an address…


C. Opportunity to be heard



Fuentes: pre-judgment seizure of property




Safeguards that might allow court to uphold seizure:

1) Plaintiff must give affidavit of claim

2) Must get order from judge
3) Plaintiff may be required to post bond
4) Defendant gets a hearing on the merits at some point
III.   SUBJECT MATTER JURISDICTION


Personal jurisdiction told us we can sue defendant in particular state.  Now 


the question is what court do we go to in that state? State or Federal?  SMJ 


answers that.


State courts have general subject matter jurisdiction.  But federal court has 


exclusive jurisdiction in some areas: patent infringement, securities, 


bankruptcy, admiralty.

Two ways to get into federal court: diversity of citizenship, federal question


a. diversity of citizenship (NOT residency)…§1332(a)(1)

must be a case between citizens of different states, and amount must exceed 


$75,000



i.  citizens of different states




a.  complete diversity rule—there is no 





diversity if any plaintiff is a citizen of the same state 





of any defendant




b.  citizenship of a human being—a US citizen is a citizen of 





the state where domiciled.  Domiciled: 1) physical 





component, and 2) intention to make state home




(Redner plaintiff did not show he was domiciled in CA)




(Saadeh says that  permanent residents are “citizens” for the 





purpose of diversity jurisdiction in whichever state 





reside).    


    corporations--§ 1332(c)(1).
1) A corporation is a citizen of all states where it is 

incorporated, and 2) a citizen of the one state it has its principal place of business (PPB)


things to think about when determining PPB:

1) nerve center

2) place of activities—where corp. does more stuff





courts apply ‘total activities test’: use nerve center, 





unless all corporate activity is in one state



ii.  amount in controversy




1) amount must exceed $75,000, not counting interest




2) plaintiff’s claim amount governs, unless it is clear to legal 





certainty that plaintiff cannot recover more than 





$75,000




3) aggregation—must add more than 2 or more claims to get 





over $75,000.  rules for aggregation:

i. aggregate claims if one plaintiff vs. one 

defendant

ii. if multiple parties, no aggregation

iii. with joint claims, use total value of claim.  X vs. Y, W, & Z for $75,000 meets amount


b.  federal question--§1331


citizenship is IRRELEVANT, no amount required



What do you need?

case that arises under federal law—look only at claim itself in complaint.  Ask yourself, is plaintiff enforcing federal right? (Mottley case: did not arise under federal law, just breach of contract.  anticipating federal defense does NOT get you into federal court)
c. supplemental jurisdiction--§1367
plaintiff must have asserted a claim that either invokes diversity or federal question to get into federal court…there may be additional claims in that case though.  For each claim in federal court, there must subject matter jurisdiction…if other claims don’t meet diversity or federal question, federal court can still sometimes have subject matter jurisdiction over them. 

1) Does §1367(a) grant supplemental jurisdiction? Yes, if claim is so related 


to the original suit that they form same case/controversy.


(In Jin, court said RICO claim and defamation claim formed part of same 

c/c even though one referred to plaintiffs individually and the other 

referred to plaintiffs collectively)

2) §1367(b) kills supp. jurisdiction in diversity cases over

a. claims asserted by plaintiffs against persons joined 14, 19, 20, or 24

b. rule 19 plaintiffs

c. claims by rule 24 intervener plaintiffs



(Kroger)

3) §1367(c) says court can choose to deny supp. jurisdiction if:

i. the claim raises a novel or complex issue of State law
ii. the state claim substantially predominates over the claim or claims over which the district court has original jurisdiction
iii. the district court has dismissed all claims over which it has original jurisdiction

d.   removal—defendant removes case from state to federal



§1441, §1446, §1447



-you can remove only from state to federal



-if removal is wrong, federal court will remand



-remove only to federal district embracing state court where it was 




filed



-you must remove within 30 days of service of document that makes 




case removable (usually complaint…)



-you can remove if case has federal subject matter jurisdiction



-EXCEPTIONS (only in diversity):

1) no removal if any defendant is citizen of forum

2) no removal more than one year after case was filed



(Caterpillar)

IV. Venue

Which federal district do we sue in?


a. basic provisions
 
     plaintiff files in federal ct., §1391(a) for diversity, (b) for federal question


      basic choices: 1) any district where all defendants reside

a. if all reside in different districts of same state, 


then venue can be in any of those districts

            what is reside? Usually domicile for humans, but 


for corporation, §1391(c) says corp. resides in all 


districts where subject to personal jurisdiction

2) any district where substantial part of claim arose


      

         §1391(a)(3) and (b)(3) (anywhere D is subject to PJ, or 





anywhere D can be found) only apply if no district 





meets above




(Dee-K affirmed aliens can be sued in any district [1391(d)])


b. transfer of venue
   Under both §1404, §1406, transferee court must be a proper venue and    

    must have personal jurisdiction over defendant without waiver.


In §1404 transfer, transferor venue is a proper venue.  You can transfer 



based on convenience & interests of justice


In §1406 transfer, transferor venue is improper venue.  You can transfer 



or dismiss.


c. forum non conveniens

    court dismisses case because litigation would be more appropriate 


    elsewhere, but court cannot transfer because appropriate court is in a 


    different judicial system (usually comes up when court is in foreign 


    country). Litigants refile.



(Piper case says when deciding whether to dismiss for F.N.C., look 



at variety of public and private convenience factors, on bottom of 



page 171 [footnote 6]


    If court dismisses, court will usually impose conditions on 


   defendant…defendant must waive SOL or certain defenses

V. CHALLENGING FORUM SELECTION


(state court) Special appearance—go into state for purpose of contesting in 



personam jurisdiction


but in federal court, we want defendant to raise problems early…rule 12



defendant can either answer or bring a motion.



12(b)—lists seven defenses that can be raised by answer or motion

1) subject matter j.

2) personal j.

3) venue

4) insufficient process (rare…problem w/documents)

5) insufficient service of process (problem w/service)

6) failure to state a claim (Haddle case says a ct should not 

dismiss a complaint for failure to state a claim unless it is clear that the Pl can prove “no set of facts in support of his claim which would entitle him to relief” )

7) failure to join indispensable parties



12(g) & 12(h) impose rules about raising defenses:



1) defenses 2 through 5 must be put in first response (whether 


motion or answer) or else waived

2) defenses 6 and 7 can be raised anytime through trial

3) defense 1 can be raised anytime

ERIE


Must the federal judge apply state law on that issue?


Erie: federal judge must apply state law if it is a matter of substance.



Why? Because of rules of decision act §1652 and constitution (10th 



amendment)



If it is an area where there is no federal directive, then states retain 



power to control that issue


look at Hanna: ask is there a federal rule of civil procedure on point, non-



violative of rules enabling act, that clashes with state law? If yes, 



you apply federal rule. (supremacy rule).  No further analysis 



needed.




§2072, rules enabling act


What if there is no federal directive on point? This is a true problem. If it is a 



substantive matter, follow state law…but how do we know?



-outcome determinative (Guaranty case…under state SOL, claim 




was barred…claim cannot go forward, it is substantive 




because it is outcome determinative…if we ignore the state 




law, it will affect outcome of the case)



but almost everything is outcome determinative…



-balance of the interests (Byrd case…court said if it’s not clearly 




substantive, bound up with substantive rule, then we will 




apply state law UNLESS the federal system has some interest 




in doing it differently.  Balance federal and state interests.  In 




Byrd, state had little interest)



-twin aims of Erie (from Hanna also…ask yourself, at outset of 




case, if the federal judge ignores state law on this issue, will it 




cause litigants to 1) flock to federal court or 2) lead to the 




inequitable administration of justice? If so, apply state law)

PLEADINGS

a. Complaint



Under 8(a), there must be:

1. grounds of SM jurisdiction

2. a short and plain statement of the claim—not all that much detail (state rules may differ—Bell)
1) Exceptions: rules 9(b) and 9(g)(certain things you must plead with detail: 9(b) fraud or mistake, 9(g) special damages, “with particularity”

3. demand for judgment

4. the complaint should be in different paragraphs, and signed by parties

b. defendant’s response


within 20 days of being served, defendant must answer or bring a 


pre-answer motion.  In the answer:

i. under 8(b) must respond to allegations of complaint (admit, deny, or don’t know).  Failure to deny can constitute an admission, except as to damages (Zielinski reinforces need for specific denials, not just general)
ii. under 8(c), raise affirmative defenses…if you don’t put them, you risk waiving them…including res judicata (Layman reinforces that any affirmative defense not reliant on facts pleaded in plaintiff’s case must be raised in the answer)


c.   amending pleadings (rule 15)

15(a): 1) plaintiff has a right to amend once before defendant serves answer (does not include pre-answer motions)


   2) defendant has right to amend once within 20 



days of serving answer 


   3) if there is no right to amend, ask court’s 



permission ((In Beeck, no abuse of 



court’s discretion to allow D to 



amend—no malice on D’s part)
15(b): variance (where evidence at trial does not match what was pleaded).  2 things happen, either

1) other side will not object—evidence comes in

2) other side objects—evidence is inadmissible. Parties can seek leave to amend, even at trial





15(c): amending after SOL has run.  Relation back—






treating amended pleading as though it was 






filed when the original was filed—if amended 






complaint involves same transaction, 






occurrence, or conduct as original (In Moore, 






amended negligence  pleading did not relate 






back to original informed consent claim) (In 






Bonerb, court holds that the allegations in the 






original (negligence) and amended complaint 






(counseling malpractice) relate to the same 






t/o and derive from the same nucleus of 






operative facts)




15(c)(3), you want to add a new person


ALSO—LAWYER’S ETHICS on CLAIMS

Rule 11: Signing of Pleadings, Motions and Other Papers; Representations to Court; Sanctions

i. (A) Signature: everything has to be signed by the attorney or party, with address and telephone number.  An unsigned paper shall be stricken 

ii. (B) Representations to Court: when a party presents something to the court, certifying that to the best of the person’s knowledge, information, and belief, formed after an inquiry reasonable under the circumstances (In Walker, ct found that attorney had not conducted sufficient investigation into jurisdiction problems)
1. Not for any improper purpose, to harass, cause unnecessary delay or increase the cost of litigation needlessly.

2. No frivolous arguments for the extension, modification or reversal or existing law or establishment of new law.

3. Allegations have evidentiary support, or are likely to have evidentiary support after a reasonable opportunity for further investigation or discovery. (you cannot use oral arguments/discovery as a basis for rule 11 allegations, Mattel) 

4. Denials of factual contentions are warranted on the evidence, or are reasonably based on a lack of information or belief.

iii. (C) Sanctions: If, after notice and a reasonable opportunity to respond, the court determines that there have been violations to section B, the court may levy sanctions.

1. How Initiated

a. By Motion: shall be served; shall not be filed with or presented to the court unless 21 days after service of the motion the challenged paper, claim, claim, etc is not withdrawn or appropriately corrected (misbehaving party has 20 days to amend, “safe harbor period.”  Court may award prevailing party on the motion the reasonable expenses and attorney fees incurred.

b. Court Initiative: may enter order describing the specific conduct that violates and direct attorney, firm or party to show cause and defend.

2. Nature of Sanction: limited to what is sufficient to deter repetition of such conduct.  Monetary or Non-monetary. (See Rule)  (In Bridges, court concluded that attorney realizing mistake and trying to correct it should not be sanctioned)




Inapplicability to Discovery: (see rules 26-37).
JOINDER


BE SURE TO ASSESS SUBJECT MATTER JURISDICTION, AND, IF 


APPLICABLE, SUPPLEMENTAL JURISDICTION


a.  claim joiner by plaintiff 18(a)—plaintiff can join any claims against 







defendant


b.  claim joinder by defendant 

i. Counterclaim—13(a)-(b). can be either compulsory (a), if it arises from same t/o as plaintiff’s claim (if not brought, waived), or permissive (b), if it does not arise from same t/o, core of operative facts as plaintiff’s claim (you can bring claim later, if you want) (in Plant, court held claim was compulsory—same core of operative facts)
ii. Cross-claim—13(g).  claim against co-party.  May assert for claim arising from same t/o as underlying dispute. NOT compulsory.


c. proper parties 20(a)—who may be joined?



Parties may sue together, or you may sue two parties as defendants, 



if 1) claims arise from same t/o, and 2) raise at least one common 



question.  (In Bridgeport, music companies who sampled music were 




different occurrences—not properly joined defendants)



 
(In Mosely, a company-wide policy giving rise to suits 





constitutes rises out of the same t/o).  

d. necessary & indispensable parties 19—who MUST be joined?

1) first ask, is absentee party necessary?  Necessary if party meets 19(a) tests:

a. (a)(1): without absentee, court cannot accord complete relief

b. (a)(2)(1): 3rd party’s interest may be harmed if not joined

c. (a)(2)(2): 3rd party’s interest may subject it to multiple or inconsistent obligations

joint tortfeasors are not necessary parties (Temple case)

2) then ask, is joinder of absentee party feasible? Feasible IF joindee is subject to personal jurisdiction and joinder of party does not defeat diversity.

3)  If joinder is not feasible, then the court either proceeds without absentee party or dismisses case, based on factors in 19(b)

e. impleader 14–joining someone new




14(a): defendant can bring in someone new who owes 





defendant indemnity or contribution on underlying 





claim. (Price says there only has to be the possibility 





          of indemnity—rule says “may be liable”)




14(b): plaintiff can bring someone else in, if it arises from 





same t/o as underlying case. 


f. intervention
   24—someone else wants to come into the lawsuit—can 




             come in as a defendant or as a plaintiff

a. 24(a)(2) intervention of right—you have a 

       right to intervene if your interest may be 

       harmed if you are not joined AND your 

        interest is not adequately represented now

b. 24(b)(2) permissive intervention—you only have to show is that your claim/defense has at least one common question with pending case (at discretion of the court)

(Helzberg, no intervening, Natural Resources, intervening ok) (Martin case held there is no compulsory intervention—intervention cannot be ‘precluded’ later on)

g. interpleader
 22—we did not do this


h. class action 23—representative suing on behalf of a group.  The exception 






to the rule that you are not bound by a judgment 






in which you were not a party





i.  Four Requirements of 23(a):
1) numerosity (too numerous for practical joiner)

2) commonality (class has some questions in common)

3) representative’s claim must be typical of claims of class

4) representative & lawyer must adequately represent the class

(In Communities For Equity, the plaintiff (on behalf of girls sports) satisfied 23(a) requirements) (Hansberry)





ii.  Also you must fit into one of the 23(b) classes:






(b)(1): A): there is risk of varying adjudication






(b)(2): B) or of the impeding the ability of some 






               plaintiffs to protect their interests






(b)(3): 1) common questions predominate







2) class action is superior method for 








resolving dispute






you can opt out of a (b)(3) class action






If you meet 23(a) requirements and fit into one of 






the 23(b) categories, court certifies class action





iii.  23(c): Court must define class and appoint class 







counsel  (23(g))





iv.  Do people in the class get notice?  In 23(b)(3) class 






action, court must give 23(c)(2)(b) individual 






notice to all members reasonably identifiable.





v.  Who is bound by judgment? All members except 






those who opted out of a (b)(3) class action



Settlement: those in (b)(3) have to be given another chance to opt 





out before settlement  [23(e)]



What about class actions and jurisdiction?  Well, it could be a 




federal question, but what about if we want it there under 




diversity jurisdiction? 

1) for citizenship of class, look only at representative

2) for amount in controversy, Zahn said that each member must meet $75,000, but there is an argument that §1367 has overruled it.  5 circuits said it’s ok as long as rep claims $75,000.

DISCOVERY


a. required disclosure—26(a) requires

(a)(1) initial disclosure…identification of people, copy of documents, computation of damages, insurance agreement. you must disclose within 14 days of the 26(f) conference, which is 21 days before rule 16 conference, which is within 120 days of the service of the complaint.  

(a)(2) identification of experts

(a)(3) pre-trial disclosures


b. discovery tools

1) Deposition—30, 31 (party/non-party, but subpoena a non-party)

2) Interrogatories—33 (only party)

3) Request to produce—34 (documents, evidence…party or non-party, but again, subpoena non-party)

4) Medical exam—35 (must get a court order…the mental or physical condition must be in controversy, and it must be for good cause…can apply to party or someone in party’s legal control) (Schlagenhauf reinforced that these orders can apply to defendants…but only for good cause, bus driver’s mental condition was not in question)
5) Request for admission—36 (only party)


1) 26(b)(1)—you can recover anything relevant to a claim or 




defense of any party.  Relevant means reasonably calculated 




to lead to admissible evidence


2) 26(b)(2) privileged matter is not discoverable, as is any material that 




the court determines to be unreasonably cumulative or 




obtainable from some other source.




(In Thompson, court held that 75 years of documents was 




unreasonably cumulative)


3) 26(b)(3)(work product (material prepared in anticipation of 




litigation) is also non-discoverable.  Does not need to be 




generated by a lawyer. BUT you can override it if you show:

1) substantial need, and

2) not otherwise available




even if you make this showing, some work product is 





completely protected: mental impressions, 





conclusions, opinions, & legal theories




(Hickman said that statements D collected from P do not have 




to be turned over since P can reasonably get them himself)
4) 26(b)(4)( (A) A party may depose any person who has been 

identified as an expert whose opinions may be 

presented at trial.  




(B) A party may serve interrogatories or depose an expert who 





     has been retained but will not testify if you can 





show you couldn’t have gotten the info any other way




(In Thompson, psychiatrist records are discoverable 





since there is no other way to get accurate depiction 





of mental state  now that so much time has passed)





(Chiquita said that a surveyor is an non-testifying 





expert, and not a fact witness, b/c of technical bkgd)

37—abuse of discovery




Too little discovery
(a)(2)(A) Party makes motion for court to order opposing 



party to answer


(a)(2)(B) Motion for sanctions for not answering

Sanctions:


(a)(4)(A) if motion is granted, party who caused motion 

to have to be made pays attorney’s fees (Poole case, D did not make reasonable inquiry)





(a)(4)(B) if motion is denied, party who brought motion 

pays other side’s attorney’s fees





all the sections in 37 go into more detail….

VI. PRE-TRIAL ADJUDICATION


a. Dismissal—41(a)(1)  by plaintiff—w/o prejudice unless plaintiff’s 





claim has already been dismissed once (one free shot)




41(2)   by court




 
(b) involuntary dismissal—defendant may move, acts 





    as adjudication on merits except w/r/t jurisdiction





(c) dismissal of counter/cross claim
  


b. Default—55 made when defendant has failed to plead or defend





(c) court can set it aside for good cause





(Example of good cause in Peralta, when defendant 





was not served properly)


c. 12(b)(6) motion—motion to dismiss for failure to state a claim (demurrer)



court does not look at evidence, only at complaint, and asks: if 




plaintiff proves everything, would she win a judgment? If NO, 




then dismiss for failure to state a claim


d. Motion for Summary Judgment—56


court does look at evidence, affidavits, admissions, etc.



P can make motion 20 days after commencement from action (or 




after D makes motion), D can make motion anytime



56(c)( moving party must show that there is no dispute on a 





material issue of fact AND that he is entitled to 





judgment as a matter of law



Rarely granted for party with burden at trial



(Celotex court wants court to grant summary judgment more 




frequently, so makes it so that D does NOT have to come up 




with evidence that P failed to meet burden—must just point 




out inadequacies of P’s evidence)(plaintiff must still come 




up with evidence if it moves for SJ



(Bias)

PRE-JUDGMENT—preliminary injunctions—65


PRE-TRIAL CONFERENCES—16  (Sanders, McKey)

TRIAL


~Juries resolve disputes of fact, including damages


~Judge decides law—instructs jury what law is


~7th amendment preserves right to jury in law, but not in equity—must make 



38(b) demand for jury trial (only one party must request jury trial in 




order for it to take place)


b. remedies:

1) injunction


Dairy Queen

1) take it issue by issue, see if there should be a jury trial on each issue

2) if an issue of fact underlies both law & equity, you get a jury 

3) try jury issues first


how to select jury—48—voir dire process




each side has unlimited strikes for cause and 3 peremptory 




strikes (must be used in a race & gender neutral way)


c. motions

1. directed verdict—50(a)—takes case away from jury.  Standard: reasonable people could not disagree on result.  

(In Penn. Railroad, the facts were undisputed but inferences were different. court said should not have been a d.v. since the facts were indisputable)

2. JNOV—50(b)—after verdict, judge decides reasonable people couldn’t arrive at verdict jury came to.  Judge cannot be 13th juror



~*~YOU MUST MOVE FOR DIRECTED VERDICT AT 





CLOSE OF ALL EVIDENCE IN ORDER TO 





MOVE FOR JNOV AFTER VERDICT~*~




(In Reid, JNOV upheld because the plaintiff did not show by 




the evidence that the cow came through the hole and not the 




gate)




(In Norton, JNOV overturned because jury is allowed to make 




inferences; trial court did not want jury making inferences to 




reach their verdict)
3. Motion for New Trial—59(a)—judgment has been 

entered, but court is convinced that there should be a new trial.  Grounds can be: judge made an error, prejudicial misconduct by jury, etc.  Can be a partial new trial (on one issue in case).  Can also be conditional—verdict was for right party, but damages are off.  Court can also play hardball:


1) if jury is way too high with damages, but 






judge will grant new trial unless plaintiff 






accepts lesser damages set by judge—






remittitur






2) if jury is too low with damages, plaintiff 






will move for new trial, court may tell 






defendant you must pay plaintiff $X or else I 






will order new trial—additur 






(unconstitutional in federal ct b/c of 7th 






amendment, but states can do it)





(Lind said test to do to determine new trial:
1) whether there was a procedural error

2) if it’s necessary to prevent miscarriage of justice

3) whether judge is acting as 13th juror)

APPEALS


2 things to know about appeals:


a. final judgment rule



in federal court, you cannot appeal until the trial court enters a final 



judgment—a decision on the merits of the entire case.



MUST APPEAL WITHIN 30 DAYS


b. exception: interlocutory appeal.



§1292(a)—lists certain kinds of judgments that are appealable even 





though they are not final



§1292(b)—54(b) deals with multiple claims/parties




        23(f)  appeals has discretion to review an order about 





class certification



collateral order rule: ct of appeals can hear an interlocutory order if 






we show:

1) important issue, separate from merits

2) trial ct has completely resolved issue

3) effectively unreviewable if we wait until final judgment

VII. CLAIM/ISSUE PRECLUSION


Easy to spot—two cases, case #1 is over, case #2 is pending…


a. claim preclusion…3 requirements for claim preclusion:




1) both cases were brought by the same claimant against same 





defendant




*privity is an exception—when there is a special relationship, 





C can be bound by judgments to which B was a party. 




(in Searle, there was no privity since brothers’ interests were 





separate from their mom)




2) case #1 must have ended in a valid final judgment on the 





merits (most judgments are on the merits, unless it 





was based on jurisdiction, venue, or indispensable 





parties)  (Semtek: that list is not necessarily exclusive 





though…e.g., SOL is not judgment on merits)





(In Martino, case # 1 was settled by consent decree, 





which is an adjudication on the merits)



3) case #1 and #2 involve the same claim (same t/o)




(Frier [car towing case] said that federal claim is precluded 




because it rests on the same evidence as the previously-




decided state claim)




(Gargallo held that judgment rendered by a court without 




subject matter jurisdiction should not have a preclusive effect)


b. issue preclusion…narrower—knocks out only an issue.  5 Requirements:

1) case #1 ended in a valid final judgment on the merits

2) same issue was actually litigated and determined in case #1


(In IL Central Gulf Railroad, issue was not precluded 


because the jury found against Jesse, but we don’t 


know why—issue was not actually litigated)

3) issue was essential to judgment in case #1

4) issue preclusion can only be used against someone who was a party in case one (includes those in privity)

5)  by whom is issue preclusion used?  Courts take different approaches…

a. traditional: mutuality(can only used by someone who was a party in case #1

b. up-and-coming: non-mutual(asserted by D, not in case #1, against P (P who was not in prior action cannot assert IP against D in prior action)

i. Defensive—used by defendant

ii. Offensive—used by plaintiff

(In Parklane, since plaintiffs could not have joined in the previous action, offensive use of issue preclusion was ok.  Court did not categorically endorse or reject offensive collateral estoppel—courts should exercise discretion…ok to use offensive issue preclusion if:

1. the defendant had a full and fair opportunity to defend himself vigorously in the first action,

2. there are no other previous inconsistent judgments

3. no new procedural opportunities or change in law is available to the defendant in the new action (different court, criminal)

4.    seriousness of first case
(In State Farm, court held that previous inconsistent judgments make it  unfair to preclude def from relitigating the issue of liability in present case).   
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