First Amendment

(Incorporated to the states through the 14th Amendment in 1925—Gitlow)

Is There State Action regulating speech?

(Allowed to regulate speech that is (1) Time & Place, (2) Libel, (3) Fighting Words (4) Commercial Advertising)

 *2,3,4 = "Low level"




Is the speech EXPRESSLY directed to inciting or producing lawless action?

AND

Is the speech IMMENENTLY likely to incite or produce such action?

No—without state action there is no 1st Amendment claim. §5 of the 14th Amendment does not permit Congress to regulate private conduct.


Licensing (Moose Lodge#107 v. Irvis)





Yes—	


Public Function (Marsh v. Alabama)


Coerced Private Action (Shelley v. Kraemer)


Symbiotic Relationship (Burton v. Wilmington)


Outer Limits: Voting (Terry v. Adams)





Brandenberg v. Ohio Test





	    Imminent	Future


Advocacy      


Of Crime           1                    3





Discussion


Of Ideas            2                    4





*Only speech in quadrant 1 can be punished.





NO TO EITHER QUESTION THEN UNCONSTITUTIONAL TO REGULATE





Viewpoint—Flag Burning—Texas v. Johnson (1989): Ct. ruled that the purely symbolic quality of the flag made any law prohibiting its destruction or "misuse" a content-based suppression of speech.  Ct. held that Texas's breach of peace/fighting words argument was bogus. (Unconstitutional)





Viewpoint—Cross Burning—R.A.V. v. St. Paul (1992): Ct. ruled that the St. Paul ordinance was facially invalid because it prohibited speech on the basis of its content.  Ct. said that even within unprotected speech, the state cannot selectively prohibit on the basis of the viewpoint it expressed. (Unconstitutional)





Viewpoint—Student Activities Funds—Rosenberger v. UVA (1995): Ct. ruled that the university impermissibly discriminated on the basis of viewpoint by not allowing religious organizations access to a publication funded by student service fees. (Unconstitutional)





Campaign Expenditures— Buckley v. Valeo (1976): cannot regulate because directly impacts expression of political messages.











YES TO BOTH QUESTIONS THEN


CONSTITUTIONAL TO REGULATE





Anti-war Handbills—Schenck v. US (1919): Ct. held that it was constitutional to punish Schenck for handing out anti-war handbills to military conscripts.  Held that free speech did not extend to "words used…in such circumstances and are of such a nature as to create a clear and present danger that they will bring about the substantive evils that Congress has a right to prevent." (Not good law)





Leaflets Urging Strikes—Abrams v. US (1919): Ct. affirmed on the strength of Schenck but Holmes dissented on the grounds that the proper use of the clear and present test was for speech that "imminently threatens immediate interference." (Not good law)





Advocating "Ultimate Revolution"—Gitlow v. US (1925): Ct. ruled that such utterances by their very nature involve immediate danger.  Holmes again disagrees charging that defendants were punished for their ideas alone. (Not good law)





Campaign Contributions—Buckley v. Valeo (1976): can limit because of public interest in curbing corruption, limited impairment of ability to convey and tendency to diffuse message.





Viewpoint—Regulating Family Planning—Rust v. Sullivan (1991): Ct upheld gag rule because government can fund a program to fund certain activities it believes to be in the public interest without at the same time funding an alternate program that seeks to deal with a problem in a different way.  Not denying a benefit. (Constitutional)





Endowment Selection Criteria—NEA v. Finley (1998): Ct. upheld regulation criteria on the basis that it was content neutral. (Constitutional)











