FIRST QUESTION = STATE OR FEDERAL ACTION?

IF STATE GOVERNMENT IS THE ACTOR: (including municipalities)

Don’t have to show authority if it’s the state acting

Does law violate a provision of the Constitution?  

· 14th Amendment - Need to show state action before 14th applies!!!!
· Equal Protection Clause 

(1)
Suspect Classification 

· Racial Discrimination (see attached)

· Gender Discrimination (see attached)

· Others = just rational basis test (but rational basis with bite?)

· physically or mentally disabled 

· homosexuals

· wealth

(2) Fundamental Right – voting, travel, SDP, (not education, not welfare)

· Substantive Due Process



(1) Does the state action prohibit/interfere with an individual liberty interest?




IF NO: move on.




IF YES: ( go to (2)


(2) Is there a fundamental right deprivation?

· Consider how you frame the issue (Romer, Michael H.)
· Consider Harlan’s concurrance in Griswold (the dissent in Poe v. Ullman):


Fundamental rights are “implicit in the concept of ordered liberty”



Balances liberty of the individual v. needs of the society.



Looks at history, but focuses on the living tradition.
· Consider Scalia’s test in Michael H, VMI.: Is the right on that is historically protected by law.  Looks at the legal tradition narrowly. This is a minority view of the court.
NO ( Rational Basis applies = a legitimate state interest, reasonably related.




YES ( Strict Scrutiny applies = Narrowly tailored to a compelling state interest.
(Narrowly tailored: Are the implemented means necessary? Can the ends be achieved in a less burdensome way?)

*** Also consider Casey’s undue burden test.  We don’t know yet if that test applies to abortion only, or to privacy rights in general.   

· Is the obstacle to the fundamental right significant?
· Procedural Due Process

(1) Do you have an interest which triggers PDP? (life, liberty, property)

· Liberty includes Bill of Rights, SDP rights, equal protection

· Property = a statutory right/entitlement created by positive law (Roth)

· if the laws which grant the right are repealed, then the right disappears also (ex: welfare benefits)
(2) Once you have a triggering interest, what process is due?
· Apply Matthews balancing test: 







V.


· Risk of erroneous deprivation of such interest must also be considered – high risk weighs in favor of the individual
· Pre-emption – (Gade Test)
Look for 1 of 3 types:

(1) Express = fed statute says “no state shall pass a law covering…”

(2) Implied (field) = fed legislation is so pervasive that it occupies the entire field of law; no place left for state to act  

(3) Implied (conflict) = compliance with fed and state statutes is impossible (Gade falls here)

· In all cases federal law trumps!

· Dormant Commerce Clause

· First, need to identify that there is a commerce issue

(1)
Does statute facially discriminate against out-of-state interests? (Philadelphia v. NJ)

or

Is statute economically protectionist*? (Is there a disproportionate impact on out-of-state interests?) (Carbone)




*Protectionism – “laws that would excite those jealousies and retaliatory



 measures the Constitution was designed to prevent.”

If YES: Invalidity of statute assumed per se – would need to be an overwhelming justification (ex: need for quarantine) and would need to be the only means of addressing the problem (narrowly tailored)

(2)
If neither – Is statute unduly burdensome?

Apply Pike Balancing Test:

(a) legitimate state interest (benefits of statute/regulation)

v

(b) burden on interstate commerce
· Determining factor will be how much this looks like protectionism overall.

· Any other way to achieve the ends?

· 1st Amendment

Balancing Test: 
fundamental right to engage in free speech




v. (can only be overridden by)


compelling state interest unrelated to suppression of ideas (Brandenburg, Dale)

IF FEDERAL GOVERNMENT IS THE ACTOR:

1.
What is source of Congressional authority?

· §5 of 14th Amendment

· Only gives Congress authority to remedy action by a state, not action by individuals – if there’s no state action, then Congress has to use CC  (Morrison, Civil Rights Cases)

· Boerne Test = must have:
(1) violation of the 14th Amendment by the state – Congress can’t make up rights which haven’t been recognized by the cts (and can’t use §5 to overrule SC holdings)
AND

(2) remedy which is congruent and proportional 

(a) has Congress picked the appropriate means to achieve its ends 

(b) can’t be overbroad – if it passes a nationwide law, must be remedying a nationwide problem (Boerne)
· Commerce Clause
3 categories which Congress can regulate: (Lopez)

· channels = OK – roads, rivers, rails, hotels (Darby, Heart of Atlanta Motel)
· instrumentalities or persons/things in interstate commerce = OK – this is true even if the threat comes from intrastate activities – includes trucks, planes, etc.(Darby)
· activities “substantially affecting” interstate commerce = depends: 
Is activity economic or non-economic? (Lopez)

Economic = OK

· Money changing hands (Katzenbach v. McClung, Wickard)
· If intrastate commerce, does it have a cumulative effect on interstate commerce? (McClung, Wickard, NLRB)

· If means are w/i CC, doesn’t matter what Congress’ “real” goal is; pretext = OK (Darby)

Non-economic = not OK

· $ flow isn’t Congress’ real concern (Morrison)

· tends to look like police power

Doublecheck:  
Has Congress enacted a statute of general application or is it commandeering the states? (10th Amendment issue)

Factors which indicate commandeering (Printz, NY v. US ) = not OK
· statute requires action by the state

· requires state to enact or enforce specific federal laws to avoid penalty (NY)
· makes state an agent of the federal gov’t

· requires state officials or agencies to enforce federal policy (Printz)

· singles out only state institutions

· requires state to base licensing or other regs on federal guidelines


Analysis continues on next page.

If not commandeering, then it’s a statute of general application (Garcia) = OK

· if statute only requires inaction by the state (ex: don’t discriminate, don’t disclose info – Condon)

· if statute not specific and directive, can try to distinguish it from NY v. US
· money incentives = ok (NY)
· Spending

· Taxation

2.
Once Congressional authority established, are there constitutional limitations which apply?

· 5th Amendment

· Equal Protection Clause (incorporates 14th Amendment equal protection analysis – Case=?)


· Racial Discrimination (see attached)

· Gender Discrimination (see attached)

· Others = just rational basis (but rational basis with bite?)

· physically or mentally disabled (Cleburne, Garrett)

· homosexuals (Romer)

· wealth 

· Substantive Due Process - See page 1.
· Procedural Due Process – See page 
· 10th Amendment – commandeering cases (Printz, NY v. US) see Commerce Power above.

RACIAL DISCRIMINATION CASES

1.
Is there State Action?

Look for:

· Source and destination of  $ 

· Judicial enforcement of private discrimination (Shelley)

· Heavy hand of the state = coercive power (Rendall-Baker)

· Nominally private actor providing an exclusive traditional function of the state (RB) 
· “Symbiotic” relationship between actor and the state (RB)

· Entwinement (Brentwood) = basically same as RB factors – See Brentwood for more factors

2.
Assuming there’s State Action, is statute/policy facially discriminatory?

YES: Strict Scrutiny applies! (even if reverse discr. – Croson) = Compelling state interest which is narrowly tailored 

· Congruence = same standard applies to feds as to states (Adarand)

A.
Is there a compelling state interest?

(i)
Is it remedial? – If so, majority would hold that it’s compelling

To justify remediation, must have Past Prior Discrimination by the state 

· To have PPD, must have past facial discrimination or past discrimination with invidious intent

· Past disparate impact alone is not enough 

(ii)
If not remedial, is there any other justification?

· Diversity = maybe not a compelling state interest in education (Hopwood)
· still up in the air, though 

· Probably no compelling interests other than remedial which will be upheld

B.
Is statute narrowly tailored? 

(i)
If remedial: Is person receiving remedy the one who was originally deprived?

Is remedy the thing of which they were originally deprived?

(ii)
If not remedial: Is statute narrowly tailored to achieve compelling gov’t interest

NO: 
(only disparate impact)  Is there showing of intent?

2 Problems:

(1) What is the applicable standard of intent?

· Dominant Rule = “But for” test (Feeney) = would not have enacted statute “but for” motivation to discriminate by race

· Alternate standard = “predominant factor”(Miller) = easier to show, but not yet extended beyond voting context
(2) Whose intent do you look at?

· For factual analysis – use factors in Arlington Heights (see outline)

· Consistency = no difference in Ct’s treatment of benign v. invidious intent (Croson)

If INTENT:
Strict Scrutiny applies


If NO INTENT:  Rational Basis Test applies (Washington v. Davis) = rational purpose reasonably related

· Almost everything passes under rational basis

· Filled milk and Williamson v. Lee Optical examples

GENDER DISCRIMINATION CASES

1.
Is there State Action? = same analysis as with race
2.
Assuming there’s State Action, is statute/policy facially discriminatory?

· Note: Discrimination based on pregnancy is not gender discrimination (Geduldig)

YES: Intermediate Scrutiny applies = Important state interest which is substantially related 

or VMI’s “exceedingly persuasive justification” test 

· Separate but equal is sometimes ok for gender

A.
Is there an important state interest?

(i)
Is it remedial? – If so, majority would hold that it’s important

To justify remediation, must have Past Prior Discrimination by the state 

· To have PPD, must have (1) past facial discrimination or past discrimination with invidious intent; or

(2)  past disparate impact (Schlesinger, Califano v. Webster)

(ii)
If not remedial, is there any other justification?

B.
Is statute substantially related? 

(i)
If remedial: Is person receiving remedy the one who was originally deprived?

Is remedy the thing of which they were originally deprived?

(ii)
If not remedial: Is statute narrowly tailored to achieve important gov’t interest

NO: 
(only disparate impact)  Is there showing of intent?

2 Problems:

(1) What is the applicable standard of intent?

· Dominant Rule = “But for” test (Feeney) = would not have enacted statute “but for” motivation to discriminate by gender

(2) Whose intent do you look at?

· For factual analysis – use factors in Arlington Heights
· Consistency = no difference in Ct’s treatment of benign v. invidious intent (Croson)

If INTENT:
Intermediate Scrutiny applies

If NO INTENT:  Rational Basis Test applies (Washington v. Davis) = rational purpose reasonably related

· Almost everything passes under rational basis

· Filled milk and Williamson v. Lee Optical examples















Private interest affected by official action





Government interest in efficiency and reducing financial/administrative burdens
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