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Historic Overview 

1640-1660: idea of written constitution to constrain democratic Gov’t. derived from Leveler Movement. Ensure that state protects equal human rights, provides security in equality as equal moral agents.

1688-1776: idea of written constitution adopted by Jefferson, Madison and Adams.

1776-1787: American Revolution about taxation without representation, call for written constitution. Adams and Jefferson begin writing.

1787-1791: Constitution Enacted in 1787, Bill of Rights in 1791

Madison chief designer, though not pleased because doesn’t fully protect human rights particularly against threats from the states and the institution of slavery. Believed the worst faction was race hatred

Jefferson thought courts were the wrong way to enforce human rights, court skeptic.

Hamilton believed in centralized Gov’t, necessary if all Americans are to have human rights. Need a judiciary to enforce these rights.

1803-1861: Judicial Review accepted. 

South becomes more pro-slavery, imposes gag rule on abolitionist discussion. 

Lincoln agrees with Jefferson and Madison that slavery must be abolished, need natl power to end slavery.

Republican Party formed after Dred Scott decision, clear no natl power to revoke slavery

Civil War begins.

1865-1870: Reconstruction Amendments constitutionalized achievements of the Civil War. Reintroduced idea that there must be power in the national government to protect human rights from States.

Guarantees of human rights applied to the states through Incorporation

Addresses cultural background of slavery

1870-1945: WWII helps to shape natl views against religious and racial persecution.

Promise of adequate enforcement against the states not satisfied. Free speech hampered by S. Ct. decisions. Plessy announces that apartheid is consistent with the constitution.

Ct. active in protecting economic interests against congressional attempts to regulate. Later overrule Lochner.

1945-Present: Free speech and religious rights honored, addressing racism in the courts.

The Fourteenth Amendment & Reconstruction:

	13th Amendment
	Abolished slavery, gives Congress power to enforce

	15th Amendment
	Prohibited denial of right to vote

	14th Amendment 


	Made the Civil Rights Act of 1866 constitutional

§1

· Undoes Dred Scott’s citizenship holding ( imposed national definition of citizenship

· Privileges & Immunities ( must recognize rights of black citizens in your own state (different from Art. IV §2)

· Due Process applied to States

· Equal Protection

§2

· Gets rid of 3/5 clause, attempting to give blacks the right to vote

§5

· Gives Congress the right to enforce the rest of the Amendment


1. The Slaughter-House Cases (Miller, 1873) (Privileges & Immunities Clause limited( challenges state law

A. LA state legislature passed statute granting Crescent City Slaughter-House Co. exclusive right to slaughterhouse business w/in large area. Others could slaughter in their facilities at a fixed price (monopoly); P = butchers who are restricted by the statute have 5 Constitutional claims:

1. 13th Amend involuntary servitude

2. Privileges & Immunities ( to give monopoly is to deny privileges

3. Due Process ( can’t take away from A to give to B

4. Equal Protection ( inequality in protecting Crescent City over the b utchers

B. Miller ( intent of Amend not about butchers, but about race relationships

C. purpose approach rather than textual approach

D. P & I clause doesn’t provide general Fed protection for citizens, just for the rights of the persons for whom it was historically enacted

E. Dissent ( takes away from person’s fundamental rights (natural law)

F. the challenge of the 14th is to look at the text

G. similar to Chase (Calder v. Bull) & Taney (Dred Scott)

2. The Civil Rights Cases (BRADLEY, harlan 1883) ( challenges Fed. Law
A. Civil Rights Act of 1875: accomodations statute prohibiting exclusion of people on basis of race

B. Contested election of 1876: Acceptance of Hayes’ election in return for Fed troops leaving South & Civil Rights agenda put to rest

C. Bradley ( formalism, but not textualist; doesn’t care about history of amends; no deference to Congress

D. 13th gives Congress power to regulate what is w/in its scope ( slavery

E. “running slavery into the ground” to have it apply to every form of discrimination

F. modern-day “no special interest groups” arg, no aff action (prohibition against discrimination is affirmative action)

G. 14th doesn’t give Congress power to directly regulate individuals; rights can be enforced only against state, not individual
H. Harlan (dissent) ( greater deference to Congressional authority

I. as far as slavery, freedom means more that just abolition of institution, also discrimination

J. - citizenship means equal access to civil life 
Sources of Congressional Authority: Commerce Clause

3. Switch in time issues:

A. To what extent does pragmatism play a role in Constitutional interpretation?

B. Were judges being manipulative or did they realize the need to act?

C. Was it that the depression was so huge and the court was unsure legislation would help?

4. Hammer 1918

A. DAY, holmes 1918) ( Child labor social policy, NOT commerce

B. Fed regulation of child labor w/in state; narrow reading to protect states

C. Child Labor Tax Act unconstitutional – goods themselves are harmless

D. Focus on Federalism; trying to protect states’ interests(worried @ Congress’ power

E. Contrast to Gibbons, police power is very real

F. Dissent (Holmes): worried about power of Court

1. fearful of the countermajoritarian power, focus on separation of powers

2. voters should get their way (through Congressional action); Court should not impose its politics onto people

5. West Coast Hotel v Parish 1937 Justice Hughes [14th Am. Due Process v. state law]

A. Case about minimum wage for women. Overruled earlier cases which invalidated minimum wage for women (e.g., Morehead from year before). 
B. Not just change of heart but also change of tone is notable in this case: 

1. Opinion states 'freedom of contract' is not in constitution. Sounds like Miller in Slaughterhouse cases. 

2. Community is not obligated to provide 'subsidy for unconscionable employers'. 

3. Baseline is not natural: denying minimum wage is subsidy for employer, enhances employer's bargaining power. 

4. Liberty is not some natural law phenomenon, it is part of social organization. Opinion switches the taking; now, by denying minimum wage, government is actually taking from employee to give to employer. 

5. Relationships are not set in nature, they are set in law. 

6. Employer had no a priori right under God to choose what he wanted to pay (draws from Holmes), legal realism. Neither does the constitution endorse social static. Natural v. conventional. Builds on Harlan in Lochner. 

C. Hughes is not simply putting things into categories. Social context is important in opinion. 

D. Another basis for State Action: taxpayers are going to have to support these women if they can't earn a minimum wage. 

E. About as close to socialism as Supreme Court will ever come, just one year after Morehead. 

F. Overrules Atkins, effectively overrules Lochner. 

6. United States v. Carolene Products Co, 1938 [5th Amendment: EP & DP] Justice Stone

A. Challenge to act of congress under 5th amendment, regulating milk fat (Filled Milk Act). 

B. Equal protection clause: Stone argues that there is no equal protection clause under 5th amendment, thus there is no argument here. (only under the 14th) 

C. Stone differentiates a facial challenge to statute rather than a challenge to statute as applied. Carolene Products is challenging statute facially. When statute is challenged facially, Stone holds that court should be more deferential to congress. 

D. What’s different between this and Lochner: 


1. Motive (doesn’t care)

2. Stone applies 'rational basis' test. Police power must have legitimate rationales (public health, for example). Means/end does not mean absolutely necessary.

3. Stone uses presumption of constitutionality, burden on party challenging statute to prove statute is unconstitutional. (unlike Lochner where there seems to be a burden to prove constitutionality.) 

4. Stone is open to looking at facts (again, unlike in Lochner, even though health challenge was probably stronger in fact in Lochner). 

7. Williamson v. Lee Optical, 1955 [14th Am. DP & EP] 

A. Similar challenge as Carolene Products, but this time relying on 14th amendment and equal protection against State Law. 

B. Opinion very similar to Stone's in Carolene. 

1. No legislative record in this case, however. Douglas finds that there could be a rationale for law, thus even despite lack of record or proof that these are good reasons, Douglas finds this can be a reasonable connection to public health. 

a) Test is whether there is no rational relationship. 

b) Court still feels need to talk about public health (Lochner era box)

2. Fundamentally accepting idea that 'it is right of people to pass stupid laws'--put faith in democratic process. 

3. Are these questions really for the court? 

a) Lochner: need to prove to court that legislation is constitutional. 

b) Carolene: constitution does not protect us from all the stupid laws in the world, this is okay. Legacy of New Deal due process reinterpretation. 

c) Decisions for voters to make--policy/political debates--that voters should decide. 

8. New Deal

A. Circa 1940, court no longer assumes it can discern boundary between police power and liberty; so has stepped back from reviewing substantive due process of legislative action. Still feels need to attach legislative action to public health, but in general give great deference to legislature. 

B. Coming close to 'rubber-stamping' what legislatures are doing, at least in the realm of due process. 

C. Started to come into conflict with Marbury v. Madison. If everything is deferred to legislatures, stupid and oppressive laws could be passed. 

9. United States v. Carolene Products Co 1938 

A. Footnote 4: There will still be some cases where court will apply strict scrutiny: 

1. Minorities. Presumption of constitutionality is to defer to legislature because this is the democratic political process. But in cases where legislature may not be representing the interests of all, the presumption may not be valid. 

2. Essentially turns table from twenty years before: now court will not give presumption of constitutionality with respect to race issues but will presume constitutionality for economic legislation. 

a) Is Stone right? What are minorities?

3. Bill of Rights and 14th Amendment: implicit critique of Lochner era; no textual basis for courts actions. 

a) Courts had found 1st and 5th amendment to be incorporated into 14th amendment through due process clause--liberty includes freedom of speech and religion and right against uncompensated takings. 

b) Stone’s own argument has problems since his opinion has no text basis either (rational basis isn’t in the constitution). Plus the BOR is no more specific than the Constitution—he is in fact interpreting the 5th Amendment. 

4. Political Rights (related to concerns about minorities) 

5. Moves much more into policy outcomes. Job of constitution is to make sure the democratic process functions and allows for decisions to be made based on policy. 

6. Establishes two tiers of review (heightened scrutiny), but does not explain outcome in higher tier. 

10. Brown v. Board

A. Plessy had been read as giving green light to Jim Crow laws, segregation, etc.. 
B. Even by early 20th century, as Court was becoming increasingly pressured to take cognizance of 'real world'. Court began to apply Plessy in less formalized way. 

C. Plessy began to be read as separate but equal, but that was not what Plessy meant at the time: equality for Plessy was a matter of whether statute was applied equally to all races (i.e., didn't ask if train cars were as good for blacks and whites, just if the statute separating races was applied to all races). 

D. With graduate school cases, equal began to mean more equal 'stuff'. Court notices that segregated institutions are almost never really 'equal'. 

E. World War II: consciousness of racism of fascists, migration of blacks to Northern cities where they could vote. 

F. Cold War: change in attitudes regarding segregation and Jim Crow in United States. 

G. NAACP decides that it will no longer challenge resource inequality; it will litigate case as if resources were equivalent. Challenges segregation itself. 

H. Method of Constitutional Analysis: 

1. Examine history. But finds this hopeless, fundamentally ambiguous. Schools were different at time of adoption of 14th amendment than in 1954. 

2. Departure from 'original intent': schools are different from what they were. Or: times are different. 

3. Original intent was to depart from that intent. Alternatively: intent of framers is found only in words; objective manifestation of words is that constitution is objective collective document. 

4. Conservative judges adhere to originalism, point to Lochner as court not holding to originalism. 

5. Looks at psychology/sociology: people are not equally protected by laws. 

6. Is it right to use sociology as a basis? If sociology is only basis, then might get different result if science points otherwise. Is sociology rhetorical advocacy point? If people feel bad, is it unconstitutional? Was the segregation itself unequal (think of segregated bathrooms) or segregation in education context? 

7. Is this ultra vires? Past the bounds of the Constitution? Should the court have taken Taney’s approach of “it’s odious, and let’s hope the legislatures do something about it.”

I. Other possible basis (not explicitly mentioned): natural law. Was also used in Lochner, Dred Scott, and Plessy. But natural law cuts both ways. 

J. What is it that we are bound to? The New Deal existential crisis brought us here. Running away from Lochner and into history? 

11. Bolling v. Sharpe1954 United States Supreme Court [5th Am. Reverse incorporation of EP]

A. Question of DC public school system segregation; run by federal government this not under 14th amendment. 

B. Warren finds segregation unconstitutional under Fifth Amendment due process clause. Difficult to find basis for desegregation in Fifth Amendment:

1. United States v. Carolene Products said no equal protection in constitution 1938 Supreme Court. 

2. No textual evidence
3. No intent. Was difficult even under 14th amendment, but at least there the amendment was passed following the Civil War and the Civil Rights Act. 

C. Resurrects substantive due process: 

1. Seems to comport with Footnote 4. 

2. Segregation is NOT reasonable. Court’s value judgment needs doctrinal hook. 

D. Possible justification under Fifth Amendment: today, we know liberty means equality. 

E. Pragmatic justification--because Brown was so controversial, letting federal government off with segregation is big problem politically. 

F. Problem of history: what do we do when we see all the problems of history? 

G. Overemphasis of Constitutional Analysis: too much reliance on constitution and courts to achieve social justice. 

H. Brown did not change things all that much in reality, although it did provide some legitimacy to movement. 

I. What is Warren doing? Constitutional basis or advocacy document? Has it become constitutional over time? Not a legalistic document according to historians. 

J. Persistent themes: 

1. Federalism: Relationship between the federal government, the states, and the people 

2. Courts, congress, and the president 

3. Why should Courts figure out these relationships? Are questions of constitutional law all for the courts? 

4. What do we mean by liberty and equality? 

5. What do we do about inconsistencies in history?

6. Similar problems arise at all times. 

K. Did Brown change anything? Did it at least change the framework by imposing obstacles/costs to segregation. Constitutional legitimacy & normative force. 

1. Constitution interpreted through time: 

a) Textualism

b) Pragmatism 

c) Empirical world 

d) Natural law

e) Intent

f) Common law reasoning 

g) All politics (leave it to the majority) 

2. Brown represents fed control over states through court

3. Carolene represents fed control over states through deference to CG 

12. Federal Plenary power:
A. Court's attitude towards power of congress has changed over time. Marshall was very concerned in McCulloch to read congressional power very broadly: though it is limited, it is plenary in its power (spheres). Taney interpreted congressional power very narrowly. Lochner-era court also read congress' power very narrowly, in dichotomies. 
1. Marshall in McCulloch: limited spheres, power in those spheres read broadly. 

2. Taney: limited, power in territories 

3. Lochner: limited dichotomies. 

13. Jones & Laughlin 1937 (realist)

A. National labor relations act allowed for collective bargaining and unions

B. Established magnitude of effect test

C. Congress’s power is plenary

14. Darby 1941 (realist)

A. Congressional act established labor standards. The justification for this was a means/ends analysis. Under the Act, the end was to control the shipment of goods produced under substandard labor conditions. Alternative justification was to overcome unfair competition that would arise if states regulated alone.

B. Interstate = intrastate

C. Overturns Hammer v Dagenhart

D. Less concern for state autonomy (10th Amendment is all but a truism: it is not a judicially enforceable limit on con powers)

15. Wickard v Filburn 1942 Jackson (realist)

A. National quota of wheat production even it used for home consumption of wheat)

B. Holding: “Cumulative Effects Test”; end of direct/indirect test; oversupply is commerce

1. Decimates federal limits on congress’s commerce power; deference to Congress

Commerce & Spending Today, the Uniqueness of Race

16. Heart of Atlanta Motel v. U.S. (1964)

A. Full & equal enjoyment, Title II constitutional b/c discourages interstate travel of blacks; Motel advertised on state freeways, Ollie’s BBQ, 48% meat from interstate commerce. Discrimination in hotels and restaurants hindered blacks ability to travel throughout state
B. Holding: Title II Constitutional; Congress’s motive is irrelevant; as long as means reasonably adapted to the end; no requirement of empirical evidence that there is harm to interstate commerce

17. Katzenbach v. McClung (1964) [Deference to Congress’ policy decisions]

A. Ollie’s barbecue

B. Was legislation rationally related? Yes. B/c served out of staters & food from out of state, it was interstate commerce; see Wickard; look at aggregate effects of all restaurants; connection b/t intrastate activity and interstate commerce. Use of CC as political & policy making that Court should not get into; allowed Congress to be extremely interpretative

18. Heart of Atlanta and McClung:

A. Congressional use of facts (race relations) b/c applying Lopez analysis wouldn’t uphold it; these cases treated differently b/c deal w/ race. Which facts were critical; not proven that discrimination affects commerce

19. Perez 1971

A. Loan sharking act

B. Uses cumulative effect test (Wickard)

C. Congress can regulate criminal activity

20. US v Lopez 1995 Rehnquist

A. Gun-Free School Zone Act prohibited possession of guns w/in 1000 ft. of school) (5/4 SPLIT); Commerce power was extremely narrow in scope during Lochner Era (until 1937) (e.g., Carter v Carter Coal: congress can not reg industry b/c potential indirect impact); Congress had broad power to regulate virtually anything effecting interstate commerce post 1937

B. Holding: Law was unconstitutional b/c law was not substantially related to interstate commerce. Nevertheless, it could have been sustained if it had a jurisdictional element that tied it to interstate commerce. All justices, minus Thomas, are concerned about Lochnerizing. However, this case may signal a new era in the court’s view on federalism.
C. Rehnquist majority:

1. Three types of interstate commerce that can regulate:

a) Channels of interstate commerce (HoA Motel & Darby)

b) Instrumentalities of interstate commerce (Shrevport Rate Cases)

(1) Persons and things

(2) Regulation ok even though threat comes from intrastate commerce

c) Those activities having a substantial effect on interstate commerce (Shreveport Rates & Wickard)

(1) Commercial/non-commercial test(formalist (something can have a substantial effect on interstate commerce but be non-commercial and thus, non-regulatable)

2. How Does He Reconcile Earlier Cases?

a) He believes we should keep them, they are good law. He distinguishes them b/c they had a jurisdictional element and/or commercial nexus

b) He recognizes that this is not an easy distinction to draw. We have to determine case by case.

c) Piling inference on inference allows Congress broad police power

d) Lack of Congressional findings (contrasted to McClung)

D. Thomas (text-based/formalist):

1. Narrow conception of commerce clause, formalistic and textualistic; tempered jurisprudence

2. We’ve gone beyond enumerated powers—Substantial effects test is superfluous b/c it obliterates need for enumerated powers; Accepting this stat would make congress’s power virtually limitless, thus, rendering the enumerated powers surplusage

3. Uses example of Navy to make his point (text-based)

4. He attacks pre-Lopez, “settled” wisdom and we must depart from settled precedent b/c it is wrong and that is his job; range of cases from Gibbons is wrong.

5. Read Constitution narrowly; static definition from 1787

6. Ditch substantial effects test

7. He wants to return to ECKnight conception of commerce power: distinction between commerce and manufacturing, production, agriculture(formalism: if it doesn’t fit into the box, its not your job

E. Kennedy & O’Connor:

1. Wants congress to give up power to states. If courts do not step in when congress goes too far to maintain federalism, then we will lose out on a central part of the constitutional (dual sovereignty); no judiciary second guessing; no Lochnerizing—better to have judicial restraint; concerned about pre-1937

2. Have to do wo w/past in mind, sensitive to history so as to defer to precedent (stability). A narrow vision of commerce clause could erase a lot of case law.
3. This is really about line-drawing
F. Souter dissent:

1. Wants to defer to precedent and uses RBR

2. Fears Rehnquist’s commercial/noncommercial distinction is just as bad as old formalist opinions(rigid reason to strike down and be intrusive
G. Breyer dissent:

1. Wants to use significant effect test and RBR

2. He wants to give deference b/c he believe federalism is self-enforcing

H. Analysis

1. Congress’ increasingly expansive power; court declines to go down that road

2. Court wants to know what Congress actually concluded. This implies that the judiciary is equipped with the authority to weigh the merit of the legislative findings, and is not limited to the rationality standard of review. When a court assesses legislation according to its own perceptions, it is legislating.

3. Substantial effects test: problem is not the finding, it’s the test which recognizes no limits.

21. United States v. Morrison, Supp (2000) 

A. VAWA, but really for anyone who is victim of gender-based violence. Congress in Morrison submits more data and record than in Lopez. 

1. Regulation of activity that substantially affects interstate commerce, but:

a) First in Lopez, the noneconomic, criminal nature of possessing a firearm in a school zone was central to the Court’s conclusion that Congress lacks authority to regulate such possession. Similarly, gender-motivated crimes of violence are not, in any sense, economic activity. 

b) Second, like the statute at issue in Lopez, §13981 contains no jurisdictional element establishing that the federal cause of action is in pursuance of Congress’ regulation of interstate commerce. Although Lopez makes clear that such a jurisdictional element would lend support to the argument that §13981 is sufficiently tied to interstate commerce to come within Congress’ authority, Congress elected to cast §13981’s remedy over a wider, and more purely intrastate, body of violent crime. 

c) Third, although §13981, unlike the Lopez statute, is supported by numerous findings regarding the serious impact of gender-motivated violence on victims and their families, these findings are substantially weakened by the fact that they rely on reasoning that this Court has rejected, namely a but-for causal chain from the initial occurrence of violent crime to every attenuated effect upon interstate commerce. If accepted, this reasoning would allow Congress to regulate any crime whose nationwide, aggregated impact has substantial effects on employment, production, transit, or consumption. Moreover, such reasoning will not limit Congress to regulating violence, but may be applied equally as well to family law and other areas of state regulation since the aggregate effect of marriage, divorce, and childrearing on the national economy is undoubtedly significant. The Constitution requires a distinction between what is truly national and what is truly local, and there is no better example of the police power, which the Founders undeniably left reposed in the States and denied the central government, than the suppression of violent crime and vindication of its victims. Congress therefore may not regulate noneconomic, violent criminal conduct based solely on the conduct’s aggregate effect on interstate commerce. 

B. Section 5 of the Fourteenth Amendment, which permits Congress to enforce by appropriate legislation the constitutional guarantee that no State shall deprive any person of life, liberty, or property, without due process or deny any person equal protection of the laws, City of Boerne v. Flores, 521 U.S. 507, 517, also does not give Congress the authority to enact §13981. 

1. Petitioners’ assertion that there is pervasive bias in various state justice systems against victims of gender-motivated violence is supported by a voluminous congressional record. However, the Fourteenth Amendment places limitations on the manner in which Congress may attack discriminatory conduct. 

2. Foremost among them is the principle that the Amendment prohibits only state action, not private conduct. This was the conclusion reached in United States v. Harris, 106 U.S. 629, and the Civil Rights Cases, 109 U.S. 3, which were both decided shortly after the Amendment’s adoption. The force of the doctrine of stare decisis behind these decisions stems not only from the length of time they have been on the books, but also from the insight attributable to the Members of the Court at that time, who all had intimate knowledge and familiarity with the events surrounding the Amendment’s adoption. 

3. Assuming that there has been gender-based disparate treatment by state authorities in this case, it would not be enough to save §13981’s civil remedy, which is directed not at a State or state actor but at individuals who have committed criminal acts motivated by gender bias. Section 13981 visits no consequence on any Virginia public official involved in investigating or prosecuting Brzonkala’s assault, and it is thus unlike any of the §5 remedies this Court has previously upheld. See e.g., South Carolina v. Katzenbach, 383 U.S. 301. 

4. Section 13981 is also different from previously upheld remedies in that it applies uniformly throughout the Nation, even though Congress’ findings indicate that the problem addressed does not exist in all, or even most, States. In contrast, the §5 remedy in Katzenbach was directed only to those States in which Congress found that there had been discrimination. 

C. Holding: Congress has surpassed its power under the commerce clause

1. Rehnquist: too attenuated, slippery slope. Although there are Congressional findings, SC will not allow faulty reasoning. Data are not wrong, just irrelevant. This is family/state law. 

2. Thomas: indistinguishable from McClung (gender based = same as race base); Lochner

3. Breyer: Lopez (makes ends/means case); makes same case here. It’s too hard to categorize, so defer to Congress.

D. Issue: Are Heart of Atlanta and McClung still good law? Stare decisis is the best thing we have; at least it’s still business. Court does cite 1964 cases as high water mark. 

22. South Carolina v. Dole (Spending is ok) 

A. Essential nexus between spending and reason. Court is more deferential vis-à-vis spending. 

Congress' options when acting under the CC 

23. Internal V External Limits on Commerce Power

A. Internal Limits: To determine commerce power, look solely at clause for its scope to see what it covers and its extent(enumeration, stated commerce clause

1. Rehnquist’s 3 Broad Categories of Regulatable Commerce 

B. External Limits: Do not just look at clause but at other parts of Constitution; e.g., can not allow power to be used to prohibit shipment of newspapers b/c that would be unconstitutional b/c 1st Amend freedom of speech right

1. Independent con bar

2. 10th Amend plays an important role: sometimes it is constitutional limitation on Congress, other times, it is a truism

3. All the concurring justices in Lopez are concerned w/federalism. They are using both internal and external limits, we should too.

24. Commerce Clause limits 

	Individuals shall not
	· Potential displacement of states, though political process represents the states and protects the states structural and political protections

· No person shall carry a gun into a school. In this case, congress is not directly regulating the states. Look to Lopez, Morrison. Set up scope of Congress' direct regulatory authority. 

	Individuals and states shall not
	· Usery, 552 (1976) extended Darby statute to state workers; fair labor standards act, relies in part on 10th Amendment (not an absolute holding, just positing a 10th Amendment limit on Congressional power under commerce clause). Usery seemed to say Congress is barred from this approach, particularly when treading upon traditional state function. 

· Court overrules in Garcia. Usery was overruled in Garcia, where Blackmun spoke for the majority, that if legislation is valid as applied to people, then it is valid applied to people and states. Blackmun argued in 5-4 opinion that is too hard to determine what is a traditional state function, and that the people and congress can determine the properly balance here. 

· Dissent: category may be unworkable—what makes a function a typical state function? Blackmun sees hard line drawing and difficult/confusing for lower courts. 

· Dissent –we’re not done here!! Dissent warned they would return. Since then, Court has not directly overruled Garcia, although it does seem to have circumscribed it. 

· Post-Garcia, if A then B (A is Lopez)

	States shall 
	· O'Connor reads 10th amendment as an interpretive tool to understand Article I. Under this reading, Congress is not permitted to say the state shall or the state legislature shall. Congress cannot commandeer state and state legislature. 

· In New York, regulating low-level radioactive is a legitimate activity of federal government, but it cannot be done in this way. 

· Bases of opinion 

· History: federalist papers 

· Prior to the Constitution, Congress could only regulate States, but not individuals. O'Connor reads decision to add direct regulation of individuals to subtract direct regulations of states. Highly debatable interpretation. 

· History creates a structure of federalism. 

· Worried about accountability. If Congress tells States to regulate individuals, then the individual regulated doesn't know what political entity is responsible for regulation. 

· Stevens' dissent, echoes Blackmun in Garcia: Federalism is protected by structure of constitution, not by judiciary creating doctrines. 



	States that get $$ shall
	This is always ok. Congressional acts through spending get deference. 


25. Garcia v. San Antonio Metropolitan Transit Authority (1985) 

A. Federal Regulation of Mass Transit. 

B. H/R: Protect SG interest through procedural and structural limitations - not judicially created limitations. Rely on political process - unless possibly CG is grossly out of line.  

C. Dissent: This leaves federalism fate in the hands of CG restraint.

26. New York v. United States (O’Connor, 1992) [Congress can’t commandeer the states]

A. Radioactive waste disposal fed statute providing 3 incentives to provide for disposal of waste generated in their own borders: monetary, access, & take title

B. Holding: (A) Spending provisions that entice/enduce are ok; (B) Dormant commerce clause is ok; (C) Take title penalty for non-compliance is commandeering & not ok. Congress can regulate low level radioactive waste, just can’t do it in commandeering manner. 

1. Why verboten? Not quite the 10th Amendment and not quite the Commerce Clause, but the 10th Amendment provides interpretive gloss on the Commerce Clause.

a) Problem with Commandeering: The goal of federalism is to protect the individual; Theory of politcal accountability; Body that enacts the law must be responsible to constituents. Otherwise, individuals will hold state politicians responsible when it is really Federal politicians responsible. Federalism protects the individual by dividing power among the branches of govt to keep lines of accountability clear (Madison’s Federalist #10) 

b) O’Connor’s Basis:
(1) Structural argument:: the structure of Federalism inherent in the Constitution. 
(2) History: Federalist papers & Constitutional Convention (by the way: Under the original Articles of Confederation, Congress could not directly regulate the individuals; O’Connor reads this as adding (A) and taking out (C)—this is a debatable point). 
(3) Problem with O’Connor’s argument:: what about the fact that states asked for law? Why doesn’t bribing the states cause the accountability issue?
2. Mirror image rule: 10th & Art. I are flipsides of each other; 2 of the same; 10th reserves for states what Art I reserves for Congress. 

3. Dissent: But this law works with the states. Stevens says Federalism is protected by structure, not by judicial construction. 
27. Printz v. United States (Scalia, 1997) [Commandeering Doctrine expanded to state executives—police]

A. Brady Bill – can Congress make local police—CLEOS—do backup checks? Sherriffs challenging on the basis of NY that CG couldn’t commandeer legislature. In this case, can’t commandeer the executive. 

B. Holding: Beyond Congress’ power. Combines NY w/ history that shows absence of this type of commandeering. Scalia examines constitutional history, finds rare examples of federal government ordering state executives. In early days, judicial and executive functions were often blended. (Historically, State judicial was always bound to Federal Law--supremacy clause and full faith and credit clause). 
1. Who is being commandeered? Circumvented states (in NY, states commandeered) here, state actors as individuals (local police) commandeered. 

a) Exception to this rule: judiciary, because of (1) Supremacy clause—SC orders state official; (2) full faith and credit—applying Federal law, state judges are obliged to take jurisdiction over federal claims. Judicial commandeering is permissible; but does not imply power to commandeer executive branch. 

b) Process is not democratic: judges telling cops what to do rather than congress. 
2. History, for Scalia, does not support a practice of federal commandeering of state executive branches. Scalia does not rest his argument on history, however, but finds that the answer is found in the structure of the constitution. Structure will not be properly realized if congress has press into service all the state officials. If Congress wants background checks, it could: 

a) Have federal government perform checks itself 

b) Federal government can also provide monetary incentives 

3. Federal government can also provide monetary incentives Structure of Constitution Fundamental separation between regulating individuals and states similar to separation of powers between branches. Available options: 

a) Option A: Congress can put in its own structure (is this better to states?) of federal regulation which state courts would then have to uphold. Federal regulation of people is still valid as long as states aren’t doing the work. 
b) Option D: Congress can use monetary incentives; quid pro quo is ok. 
4. Thomas concurrence: Maybe 2d Amendment individual rights issue. Court has not historically viewed 2d Amendment as about individual rights; academic argument as to whether individual right or state to have militias. 
28. Reno v. Condon (2000) United States Supreme Court 

A. States were selling State Driver License databases; Federal Government passed bill forbidding sale of this information. Is administrative compliance the same as commandeering? 

1. Concern that stalkers and others would use this information for bad ends. 

2. Attorney General of South Carolina, plaintiff, suing Janet Reno as United States Attorney General. 

3. States challenged Driver Protection Law, claiming it was analogous to Printz, which attempted to force States unconstitutionally. 

B. Rehnquist: (1) not regulating manner, regulating activity only; (2) federal regulation demands compliance & extra work is commonplace; (3) demand for inaction, not action. 

C. Congress is being very specific in compelling inaction, rather than Printz where they were compelling action. 

D. Case illustrates 'bluriness' between categories of federal regulation (i.e., regulation of people vs. state vs. both). 

E. Congress could have directly regulated people: 'it is illegal to buy or sell driver's license information'. But congress chose to regulate the States directly. 

F. Brady Bill (Printz) could be reworded to appear as inaction. 

G. Federal government can still require action, as well: States have to report kidnapping to FBI. 

H. Puts boundaries (though unclear) on Printz. 

I. For long period from the 1930's until the 1990's, Court almost never overruled Congress. Since then, there has been abrupt change of doctrine. Court is much less deferential to Congress. 

J. Court’s view of 10th Am in Condon v. Printz: doctrinal luxury of pre 9-11 state sovereignty? What about terrorism? 1990s doctrinal nicety no longer applicable? 

Congressional Powers Under the 14th Amendment

29. S. Carolina v. Katzenbach (1966) 

A. Issue: Under Voting Rights Act of 1965 in response to lack of enforcement of 15th amendment; states must go to AG to get approval for state voting laws, suspends other laws. 

B. Holding: Warren says VRA constitutional and proper exercise of 14th. Chief Justice Warren, writing for Court, found that South Carolina should be barred from administering literacy test. Courts hadn't been able to insure uniform nationwide compliance with Voting Rights under 15th amendment. Thus Congress passed Voting Rights Act, allowing Attorney General to bring in Federal marshals and insure voting rights. 

1. Does Section V allow this? 

a) State argues only the court can fashion remedies. But the courts were unsuccessful. 

b) Warren starts by citing McCulloch v. Maryland, which usually means the Court will ask if the means justify the federal ends, and usually finding that they do. End here is indisputably legitimate. Since courts can’t put in prophylactic administration, CG will. 

2. Black's dissent: concerned about Federal-State structure. Finds Voting Rights Act too intrusive. 

30. Katzenbach v. Morgan (Brennan 1966) VRA 4(e)- anyone who had 6th grade education in Puerto Rico could vote even if they didn't speak English. SC says constitutional under 14th sec. V.

A. Issue: Constitutionality of VRA of 1965 in regard to language of instruction; it said no one schooled in Spanish should be required to take literacy test. Problems: Lassiter held that literacy tests were OK under Equal Protection and those tests were in English; NY imposes tests on Spanish speakers, but unlike situation in SC where SC was going for purposeful disenfranchisement; no malfeasance in NY

B. Holding: States has right to set their own voting rules - but the 14th A makes certain voting restrictions UC. 

1. Justice Brennan starts with McCulloch, suggesting again that he will be deferential to congress; Congress can make its own vision of what constitutes commerce. 

a) Rational Basis: There are some activities which clearly would be unconstitutional under 14th amendment, but a rational congress might think that if you have a literacy test and if you keep Puerto Ricans from voting because of language requirements, people might not be elected to represent their interests, and thus political actors might take unconstitutional actions applying to them. Circuitous route, similar to Darby and other rational basis decisions. 

b) Alternative ground for decision: (cb491) Maybe Congress could disagree with Court in Lassiter. Congress has different facts, might see world differently; they might believe that English language requirements might violate equal protection clause. 

(1) Suggests that Congress itself has coequal interpretative powers with Supreme Court. (see Lincoln-Douglas debates.) 
2. Court upholds Congress' ban on literacy tests on two bases: 


a) Puerto Ricans might not receive equal city services if they are not represented in government, which the court has found to be unconstitutional. 

b) Congress can decide for itself that literacy requirement is unconstitutional. Congress can disagree with court's decision in Lassiter. 

3. Court is essentially 'going out of its way' to find constitutional rationale for Congress' act. Increasing deference to congress brings with it this possibility of encroachment on States Rights. 

a) Reconstruction amendments: adopted specifically to give federal government power over states; states specific role for congress. Unlike commerce clause expansion cases which don't have this kind of basis. 

b) Commerce Clause was product of Constitution of 1787 which may have had a broader conception of States rights than post-Civil War amendments. 

4. Does this case seem like congressional invalidation of court's earlier decision in Lassiter? Brennan's second rationale comes quite close to saying that congress can tell the Court it was wrong in its prior holding. 

5. Footnote 10, response to dissent: congress cannot limit rights against Supreme Court, only expand them. 


a) Dissent’s fear: Section V grants Congress the power to enact statutes that may dilute the EPC and DPC—but can’t this go two ways? And, can CG take away what it gives? 

b) Congress's ability is 'one way ratchet'. Problem: sometimes expanding one person's rights is seen as limiting another person's rights. 

c) Usually not the case that you can expand some people's rights without interfering with other people's rights; voting rights are peculiar (counterargument of other people's votes being diluted is weak). 

d) Under this interpretation, what if congress says: 'Supreme Court got it wrong in Roe v. Wade, fetus is really a person, we need to extend rights to fetus.' Is this an 'upwards ratchet'? 

31. City of Boerne v. Flores (1997) (channeling Civil Rights Cases to say §5 is only remedial) Challenge to RFRA. RFRA devised “substantial burden test”-- if states burden a religious practice they need to prove 1) compelling interest 2) narrowly tailored solution 3) no other means. SC says this is not founded in the 14th Amendment. 

A. Issue: City denied Archbishop right to expand church because of historical preservation/zoning issues. Archbishop sued under Religious Freedom Restoration Act, which set strict standard for government to limit religious practices. Congressional legislation in reaction to previous holding that even handed application of law didn't violate freedom of religion. This law said only interfere where there's a compelling state interest. Which was dissent holding in Oregon v. Smith, the original Native American Church case. P says Congress is “only protecting by legislation one of the liberties guaranteed by the 14th’s DP clause, the free exercise of religion.” § 5 is “positive grant of legislative power” per Katzenbach v. Morgan dicta.

B. Holding: Law is unconstitutional. Congress cannot decide what is equal protection, that's our job. Rationale: it treads on states. Kennedy finds that power to be remedial; congress has not been given the power to determine what constitutes a constitutional violation. “THERE MUST BE A CONGRUENCE AND PROPORTIONALITY BETWEEN THE INJURY TO BE PREVENTED OR REMEDIED AND THE MEANS ADOPTED TO THAT END.” This is neither because it is broad (v. voting rights act’s specificity). So: (1) no deference; (2) no plenary power for Congress under the 14th and (3) no rational basis. Remedial only.
1. In Smith (peyote) case, Supreme Court denied earlier 'balancing test', holding that neutral laws of general applicability may be applied to restrict exercise of religious freedom, unless the individual can show intent behind the law to limit religious freedom. 

2. RFRA was passed in response to Smith, very popular, denying governments the ability to limit religious freedom, even with facially neutral statutes that do not intend to abridge religious freedoms. 

3. Under Morgan standard, Supreme Court would probably be deferential to Congress, since it was extending protected rights (Free Exercise). 

4. Kennedy, writing for Court, strikes down RFRA, since it goes beyond being a remedial power and effects a substantive change in constitutional protections. Kennedy would allow federal government to only act to prevent unconstitutional state acts, as interpreted by the Court. 

5. To the extent that Morgan suggests that Congress has co-equal power of interpretation with Court, Court is rejecting Brennan’s 2nd Morgan basis--other basis was stronger. Congressional means have to be congruent and proportional to ends. Switches burden of proof from individual to the State. No rational basis test. Compares this case to South Carolina v. Katzenbach, there the means were proportional, because the Court had already found specific States to have violated constitution (there had been judicial findings). In this case, not enough evidence of religious discrimination in all 50 states to warrant this act. 

Preemption

· Can only occur when and if Congress has authority to act. e.g., Congress cannot pre-empt on bringing guns to school, or criminal prosecution of violence against women. Act must be constitutional. 

· Inevitably, when Congress acts constitutionally, it is doing something to displace State power. 

· If State passes law under its police power, and Congress passes law under Article I power, what occurs? 
32. Gade v. Solid Waste (Supremacy Clause/PREEMPTION)

A. Issue: OSHA regs preempt state's regulations on solid waste with carrot of funding. State wants more stringent regs. 

B. Holding: (Plurality) Preemption is matter of federal statutory construction which can be express or implied by CG intent and here there is an implied preemption through squishing field and conflict preemption. 

1. Pre-emption is both constitutional and statutory, is also doctrine of federalism. 
2. If federal statute pre-empts state statute, then constitution says it overrules--Supremacy Clause. 

3. If you are concerned about state rights, one approach is to limit Congress' power under Article I; another is too interpret pre-emption more narrowly. 

4. O'Connor in Gade: there are two types of pre-emption, express and implied. 

a) Why not just have express pre-emption? Not practical; Congress doesn't expressly state pre-emption, but not possible for citizen to comply with both Federal and State statute (conflict pre-emption, when it as almost physically impossible to comply with both). 

b) Field preemption: Comprehensive Scheme. Sometimes Federal legislation seems to be intended to totally cover an area, pre-empting State law. 

c) O'Connor looks at Statute as a whole, finds that it was Congress' intent to protect workers and the public. Statue sets that if State does not want to adopt OSHA, they need to submit a plan (18(b)). Suggests this means that OSHA was meant to pre-empt State law. 

d) Also looks at 18(c); standard that State wants to set can't effect commerce. 

e) Reads all provisions of OSHA together to find CG intent to pre-empt. 

f) Finds that this is conflict pre-emption. But is it physically impossible to have both standards? 

g) Impossible to conform with both sets of rules and have unifom system. 

5. Kennedy disagrees that this is conflict pre-emption, suggests it is expressed--'implied expressed pre-emption'. 

6. Unusual distribution of justices--seems to switch normal roles on Federalism questions. This alliance occurs in pre-emption cases repeatedly. 

7. Souter: why not just read State Statutes narrowly? Traditional approach to read statutes so as to not create constitutional conflicts. 

8. O'Connor: Would rather have one regulatory scheme than two. 

9. Souter's constant references to Lochner include allusion to laissez-faire economics. O'Connor and Kennedy are worried about too burdensome a regulatory scheme on business. 

10. If highest principle was adherence to state sovereignty, probably would not find pre-emption in this case (could construct rule of construction that would only find pre-emption when expressly provided). 

11. Pre-emption is thus considered statute by statute. 

12.  “implied displacement of state law because even where state law shares a common goal, the state law will be preempted if it interferes with the methods by which a fed statute was intended to reach that goal.” 

C. IRONY for states' rights brigade. 

1. Constitutional issue: Supremacy Clause of constitution makes clear that congressional law is supreme. 

2. This is an example of implied pre-emption; not written into statute. 

33. Horizontal Federalism, The Dormant Commerce Clause 

A. What happens when Congress has done nothing to regulate certain area between States? 

B. Very rare that Congress has actually done nothing, always ask if there is a federal law which pre-empts. In 1820 there was almost never pre-emption, now there almost always is. 

C. Are there limits on what States can do apart from pre-emption? 

1. Obviously: 14th amendment, Bill of Rights. 

D. What about limits within Article I? Article I has a few specific textual limits for what States can do: 

1. Article I Section 9-10: prohibits States from taxing each other's goods. 

2. Technically, no other textual restrictions. 

3. Court in early 19th century read grant of power in Article I Section 8 as preclusion of power from States. 

4. Early theory was that Congress' power of interstate regulation was something that Congress 'had', thus states did not have it. 

5. Problem with this theory: early on Congress did little to regulate interstate dealings. 

6. Overwhelming majority of constitutional cases before Civil War involved interstate regulation by the states, DCC. 

E. Article I's grant of authority to Congress to regulate interstate commerce implicitly prohibits certain state actions that impede interstate commerce even when Congress has been silent. Why?

1. Congress can't do everything, Court should police interstate transactions. 

2. Could argue that Congress can pass laws when it wants to stop states from interfering with interstate transactions. 

3. Justice Stone in Carolene Products: sometimes States can't be trusted, when they interfere with religion, etc. Uses similar reasoning for Court's power in horizontal federalism cases. 

4. Democratic theory idea: Tobacco farmers in North Carolina can't vote out politicians in Massachusetts who outlaw tobacco products. (but: can't Massachusetts citizens vote on whether or not they want health hazards associated with tobacco.) 

F. Where do you draw line between ostensibly health/safety regulations to protect state's citizens and that also interfere with interstate commerce?

G. Claims brought under the 14th EP or DP usually struck down under RB test since the court is deferential to state legislatures about state residents’ needs as long as not discriminating or abrogating fundamental right. Recognition of relationship between state and residents. 

H. “Judicial treatment of state health care policies becomes less deferential when the affected interests are interstate interests. At that point, questions about the constitutionality of such policies are analyzed under the dormant Commerce Clause…In a world in which the states have no duty to exercise their police power, all exercises of that power may be suspect.” WP

34. Philadelphia v. NJ (Dormant Commerce Clause, Facially Discriminatory)

A. Issue: Jersey law prohibits importation of waste. No congressional action.

B. Holding: States cannot be separable economic entities and they can't regulate interstate commerce through facially discriminatory statutes. (Contrary to NY where states are sovereigns.) If it's facially discriminatory the burden is on state and there must be no other alternative.

1. New Jersey Supreme Court finds law constitutional 

2. First, Justice Stewart finds that waste is clearly commerce 

3. Then: is the Statute facially discriminatory? 

4. If we look at statute, and it 'sorts the world into two groups', in state from out of state, then it is facially discriminatory. 

5. Don't need to examine effect or purpose for this analysis. 

6. New Jersey's argument: purpose of statute is protect citizen's health and safety. 

7. Court finds that facial discrimination is per se unconstitutional (although this can't be found textually in constitution.) 

a) Exception to rule: quarantine laws. Not to discriminate against interstate commerce, but to prevent noxious items from entering. I.e., not about commerce, but about the good itself. 

b) Could create law to keep cattle who have been exposed to hoof and mouth disease out of state. 

8. Dissent: doesn't see why state can use quarantine law, but can't reject trash. New Jersey is doing all it can do--can't ban citizens from creating trash. 

9. Rehnquist is in Dissent (unusual from "States' Rights" point of view): should see 10th amendment as empowering New Jersey to do whatever it wants. States' Rights means letting some States do what other States don't want them to do. 

10. Burden is now shifted to State to explain why it is absolute necessary to discriminate against other States. Almost impossible for State to pass law that facially discriminate. 

C. When law is not facially discriminatory and there is nothing 'fishy' going on, Court is generally deferential to State Legislature. (i.e., banning cigarettes entirely to protect lung health). If it appears that facially neutral is pretextual, court might be more willing to intervene (i.e., banning cigarettes so people will purchase Massachusetts Cigars) 

35. Carbone v. Clarkstown (Dormant Commerce Clause, Facially Neutral but protectionist)

A. Issue: Town builds transfer station funded by private developer, town will get it back, in the meantime everyone has to use that station. Carbone is another local processor busted going behind town's back. 

B. Holding: Unconstitutional under DCC because it prevents out of staters from access to local market. Although facially neutral it is protectionist because it deprives industry of local demand. Notice that plaintiff is also in towner. Oh well.

1. Distinction between Facial Discrimination (Per Se) and Facially Neutral but disparate impact Discrimination between states/against states ('balancing test'). 
2. Clarkstown policy requires all trash passing through city to go through city's processing center. 

3. Is Clarkstown policy facially neutral? 

a) Doesn't mention location of those who are subject to ordinance (in contrast to Philadelphia) -- would thus appear to be facially neutral. 

4. Kennedy: creates a local preference. Not discriminating 'against' but discriminating 'in favor'--outside waste processing facilities are thus being discriminated against. So close to facial discrimination that it should be considered per se violation, thus unconstitutional. 

C. Souter's dissent: law is constitutional because it aids government, not private actors, through partnership with Clarkstown plant that the government is going to take over in a few year. 

1. Goal is not to discriminate against out-of-state plants, but to finance state's trash disposal. 

2. Question of 'financing policy'--if the town wants to finance its trash collection in this way, this is for the town to decide. 

3. Accuses court of Lochnerizing again. 

D. Hypothetical: people have to pay for public schools (usually through property tax), even if you don't have children who attend those schools. Does this violate DCC? Note that Edison Corporation runs schools around the country. 

1. By forcing people to pay for public school (whether or not they have children, and whether or not they go to public school), make it harder for Edison Company to come in to state and open business. 

E. Compare fire departments--used to be only houses with fire department plaque (saying they had contributed to fire department) got fire protection. Not efficient. 

1. Dissent: This is not interstate, it only burdens people in the town who are paying for their own services. 

a) Dissent Test: If facially neutral, apply balancing test of burden on interstate commerce v. benefit to municipality. 

36. Market Participation Doctrine 617 

A. When State wants to spend its money, it can choose to spend its money as it wants--e.g., can pay for education just in State. In Big Dig, can choose to only pay Massachusetts contractors. 

B. When State is acting like individual consumer (spending tax dollars), it can choose to favor its own. 

C. Exception to DCC. 

D. Can create economic effects that are so overwhelming that they are in fact regulatory. 

E. E.g., State says to Hospitals in state--we will give you all health care money as long as you purchase all your medical supplies from Massachusetts companies. This 'choice' is then not really a 'choice' at all. 

37. Privileges and Immunities Clause (Art. 4, § 2) [Burdens on out-of-state interests]

A. P & I only applies when activity implicates a fundamental right (e.g. right to pursue lawful trades, sue, contract, use the courts, use the roads, to be employed, practice one’s profession, etc.). There is no “market participant” exception to the P & I Clause, which prevents the states from discriminating against out-of-state individuals.  

B. ***Remember: where a nonresident is discriminated against, the case may be actionable under the Equal Protection Clause as well as under Privileges and Immunities.***

C. Limited to individuals, not corporations. 

D. Issue of how States treat residents of other States. 

E. In Dred Scott, Justice Taney's conception of Citizenship denied all African-Americans privileges and immunities in all States. 

38. Piper Case

A. Article IV privileges and immunities are interstate vs. 14th amendment privileges and immunities which are intrastate. 

B. New Hampshire would not permit non-New Hampshire residents from practicing law in New Hampshire. 

C. Supreme Court struck down New Hampshire law; privileges and immunities clause protects rights which are fundamental to interstate harmony. Burden on State depriving these rights is to prove compelling state interests and no other way to do it. 

D. Court finds practicing law to be fundamental, even though voting is not (as isn't elk hunting). If voting were considered fundamental under this conception, anyone would be able to vote in State as they were passing through. 

E. Do State colleges violate privileges and immunities? Unclear from lower court decisions. 

F. New Hampshire could increase burdens on joining New Hampshire bar, as long as it is facially neutral. 

39. Review Problem I

A. Focus on ambiguous issues, where resolution would not be clear. Argue both sides, applying the cases to the particulars. 

B. 'Bioterrorism Prevention Act': designed to enhanced nation's capacity to prevent/respond to bioterrorism. 

1. Title II: Requires every lab possessing bioterrorist agent to acquire license from state, must prove to state safety precautions. Every laboratory license by state shall be examined every six months. 

C. Does Congress have power/authority to enact this statute? 

D. Most likely source of authority is Article I Commerce Clause. 

1. Does Lopez standard put legislation within Congress' power? 

2. Channels, instrumentalities, and substantially effect commerce.

3. Does not seem to fit into channels or instrumentalities, but could it substantially effect commerce? 

a) Pro-argument: Laboratories are 'economic activity' -- more like businesses than like schools and the home. Then, bioterrorism has enormous impact on interstate economy. 

b) Con-argument: health and safety regulations seems to be at core of public police power, not given to Congress to regulate. 

c) Look at Katzenbach v. McClung just like diners are businesses, can pursue moral or public health goal. 

d) Under Printz: seems to commandeer state officials. Bioterrorism law seems to come very close to Printz. 

E. Title III: Does Congress have authority? 

1. 14th amendment. 

2. Not like Boerne. Statute requires state to 'remember 14th amendment', even when bioterrorism comes. 

3. Congruence and proportionality in Boerne and Morrison concerned Section 1. 

4. No New York or Printz issue under 14th amendment, only under commerce clause. 

F. Atlantis has health code that makes it illegal to possess anthrax bacteria. Atlantis company wants to acquire bacteria for research from laboratory supply company in state of Pacific. 

G. First Question: Is statute preempted by federal law? 

1. Federal statute can only preempt state statute if it is constitutional. 

2. Assuming federal statute is constitutional, look to see if there is any express pre-emption. 

3. Nothing in statute suggests an explicit pre-emption intent or language. 

H. Secondly, is there field pre-emption? 

1. Since federal government is regulating 45 pathogens, could find that they intend to occupy the entire field. 

2. Alternatively, federal government may only be creating federal floor. States could be free to supplement federal regulations. 

3. Since States are supposed to be part of enforcement of federal regulations, could be case is an example of cooperative federalism, not intended to pre-empt state action. 

I. Third, is there conflict pre-emption? 

1. (could argue both ways for either) 

2. Federal statute might empower states to take action; this could overcome any dormant commerce clause concern since federal government is authorizing states to license pathogen laboratories. 

3. If there is no pre-emption and no empowerment, then move to DCC analysis: 

J. Is regulation facially neutral? Yes--does mention any other state. 

K. Protectionism? Doesn't appear to create local preference. 

L. Pike test: Burdens to interstate commerce vs. States' Interest. 

1. Seems to be limiting and negatively effecting interstate business in germ supply. Might also prevent shipment of bacteria through state as well (on interstate transportation). 

2. Compelling state interest can be argued--public health and safety of not having anthrax in state. 

40. Selection of the President

A. So far, we have been discussing relationship between congress, the states, and the courts. Now will introduce relationship with president: look at federalism issues and separation of powers issues. 

B. Marbury v. Madison established President as subject to judicial review, set up constitutional issues. Lincoln and Roosevelt also played large roles in constitutional evolution. 

C. From 1876 until last year, candidate who got the most votes won the election. 

D. 1876 election resulted in end of reconstruction. 

E. 2000 election demonstrated that it's not the voters who pick the president, but the electors. 

F. Justifications for Electoral College: 

1. 'Distrust of the common folk'--but in 1876 there was not widespread franchise anyway. 

2. Number of electors is not proportionate to population--every state gets at least three. 

3. Concern that if states expanded franchise they would get more votes. Would create competitive pressure on states to expand their franchise. 

4. Original idea was a 'deliberative democracy'--electors would get together and discuss who was the best candidate. 

5. Assumes voting block is the states. 

G. Do we want to conceive of the office of the Presidency as one created by the States or one created by the people of the nation? 

H. Problem with abolishing electoral college: would need to have 3/4 of states ratify constitutional amendment. But small states are benefited by electoral college, and each get 1 vote in constitutional amendments (even further exacerbating problem). 

41. Bush v. Gore 2000 United States Supreme Court (sp65) 

A. Review of decision of Florida Supreme Court to order state-wide recount. One week earlier Supreme Court had vacated an order of the Florida Supreme Court to do recount. Similar to DCC cases--where Supreme Court reviews decisions of state courts. 

B. Per curiam decision--no specific claim of authorship--authored by 'court' (although generally thought to be authored by Kennedy). Very unusual to have a per curiam decision in such a contested split decision. 

C. Per Curiam opinion: 

1. Florida Supreme Court violated the constitution by ordering standardless recount--did not provide equal protection. 

2. Next question: can United States Supreme Court remedy this violation? 

3. Court concludes not to remand to Florida State Court consistent with their opinion. Not enough time to do this before safe harbor period. 

4. Congress had passed safe harbor--if electors are certified in time, they will be counted. 3 U.S.C. §5. Congress actually counts the vote, decides which electors will be selected. 

5. Court presumes that State of Florida wants to take advantage of the Safe Harbor deadline. 

6. But--Supreme Court was responsible for Florida not meeting deadline; also, did not give Florida a chance to express whether it wanted to meet deadline. 

7. Justices in majority were same justices who had consistently advocated for state sovereignty; dissent (who usually voted for federal authority) wanted State Court decision to rule. 

D. Justice Rehnquist concurrence (with Scalia and Thomas). 

1. State legislatures should chose method by which they want to pick electors. Section B says that there is no constitutional right to vote for the president. 

2. Article II says State Legislatures shall mandate method by which electors are picked. To the extent to which Florida Supreme Court violated legislature it is unconstitutional. 

3. But: one would think it was a question of State Constitutional Law to interpret legislation in this case. 

4. Rehnquist is saying that State Courts have no say in enforcing State Law with respect to presidential elections. Article II restricts the ability of State Courts to construe the State's election system. 

E. Dissent 

1. Challenges legitimacy of Supreme Court in deciding this issue 

2. Should courts intervene in times of crisis? 

3. Dissent claims that the State was on its way to resolving this issue 

42. Youngstown Steel Case

A. Night before strike was called by the Steelworkers Union, President Truman ordered executive order for government to take possession of 85 steel manufacturing companies throughout country, claiming National Emergency to keep steel industry up and running because of presence in Korea. District Country issued preliminary injunction. Supreme Court granted writ of certiorari to consider constitutionality of executive order. 

B. Justice Black, writing for majority: 

1. No law explicitly gave president power to seize steel mills, nor implicitly. 

2. Since Nation is not at war, President cannot act as commander-in-chief. 

3. Thus only legislature has power to seize mills. 

4. All opinions appear to assume that this would be within power of congress. 

5. Questions: 

a) Did congress authorize this? 

b) In the absence of congressional authorization, can the president do this on his own? 

c) Congress could have convened to approve president's action, but did not (unlike in the Prize Cases, where it was harder to convene immediately). 

d) Truman has tremendous union support; steel companies are suing Truman. 

C. Justice Frankfurter: 

1. Truman's act implicitly violates Taft-Hartley act--Truman is violating a statute. 

D. Justice Douglas: 

1. Looks at issue in terms of individual rights -- individuals being steel manufacturers. 

2. Steel manufacturers have constitutional right against taking of property without just compensation. 

3. Can't take without compensation, but President isn't in position to take, because he can't raise revenue (requires congressional enactment). 

4. Clear delineation between lawmaking and execution of laws. 

5. Draws much brighter line--regardless of history of Taft-Hartley, President would not be able to take action unless congress explicitly authorized it. 

6. Administrative Law: Congress passes broad enactments, Executive goes in to fill the gap. 

7. Douglas was brought to Washington to be head of Securities and Exchange Commissions--somewhat unusual that he is then arguing bright line between legislation and implementation. 

E. Three justices suggest that implicit congressional disapproval is problem--statutory background. 

1. Justice Jackson--the most interesting and important: 

a) Delineates three situations in which President has power. 

b) Enacting congressional laws (carrying out congressional policy.) -- president's power is strongest. 

c) No explicit grant of powers from congress--concurrent authority--gray area. Congress has not said yes or no. 

d) When President is going against policy of congress, needs constitutional power to do so. 

e) Jackson believes President is acting under third category--President is acting against Congressional policy (reading case like Frankfurter). 

f) Recognizes overlapping and concurrent powers; uncertainty and tension about division of powers, no clear boundaries. 

g) Talks about his political experience, and having been solicitor general. (also happens to be that he was a judge at Nuremberg Trials). 

h) Pragmatic opinion. Understands constitution in light of political experience. 

i) In this era, court was often filled with Justices with political experience--now Justices tend not to be comprised of people who have engaged in public life. 

j) President’s 'real' power: political power. If President is popular, he can get congressional support he wants to accomplish his goals. 

F. Political Question Doctrine: might not be able to litigate at all if Court finds that matter is political question, not subject to judicial determination. 

43. Individual Rights

A. Up until now, we have discussed federalism, balance of powers, etc., moving into individual and group rights now (for rest of course). 
B. Begin with State Action as gateway into individual rights. 

C. When there is State Action or Congressional Action, Courts can place limits. 

D. When there is only Individual Action, Congress or the States can regulate individuals. 

E. Congress can regulate individuals under CC. 

F. States can regulate individuals under PP. 

G. Most state action cases involve whether the SG is acting under its PP. 

H. Most difficult cases are those at the margin, where the defendant is claiming they are private person, not acting as state, while the plaintiff will claim that they are acting as state. 

I. Go back to West Coast Hotel: state 'inaction' is actually action--absence of a minimum wage requirement is a subsidy for sweatshop factories. i.e., absence of minimum wage is also law (common law is law). 

J. When parent instructs child, there are laws which support that right. Thus in some ways parent instructing child involves state action. 

K. However, extending state action this far begins to obliterate individual rights. 

L. On the other hand, overt state action seems to only occur when moving from status quo. In this understanding, change is always subject to judicial review, but maintaining the status quo is never subject to judicial review. Would lead to very conservative court. 

44. Shelley v. Kramer

A. Issue is whether state can enforce a private racially restrictive covenant--i.e., whether the equal protection clause of 14th amendment has been violated. 

B. Holding: No because court enforcement of them is state action that violates Equal Protection. Background law can be considered action and this can be discerned by substantive purpose. 

1. Problem with state action is that conflict is between buyers and neighbors. Neighbors are claiming seller did not have right to sell to African-American buyer. Appears to be a private agreement rather than a state action. 

2. Justice Vinson: Property ownership is among civil rights protected by 14th amendment. Judicial enforcement and legislative action both constitute State Action. Focuses opinion on intervention of state court: Judge is state employee, acts as state. 

3. On the other hand, don't all private contracts and actions have some degree of judicial enforcement? 

4. Question: is this a theory of state action devoid of context, or is Vinson willing to see state action based on the context? 

C. Reasoning in Shelley is relatively rare. 

1. Other area where state action is always found without question--libel law. Private parties subject to constitutional restraints: states have to protect newspaper's rights to free speech. Area of especially highly regarded rights. 

45. Rendell Baker (Flip Side of Shelley) [14th PDP Claim]

A. Issue: counselor fired from school that exists due to state contracts. Procedural due process claim under 14th so state action must be found. 

1. New Perspectives School, nonprofit school, school committee votes to fund public school students there. 
2. Teachers claim they were discharged simply for speaking up, violation of due process. 

3. Plaintiff claims school is equivalent to state institution, even though it is nominally a private entity. 

4. Plaintiff doesn't make Shelley v. Kraemer argument--i.e., that state action creates the employment relationship--claim of school that it has the right to summarily dismiss its employment is inherent in state action, instead relies on fact that school is almost entirely publicly funded, functions like a public entity. 

5. Justice Burger: Start with assumption that private entities are private. 

a) For something to be public, it must be something that has exclusively been a public function. 

b) But is there anything which has ever been exclusively public? Tax collection, judiciary, maybe (but tax collection has been contracted out, and private mediation exists). 

6. Burger's key holding: if state had compelled school to dismiss teacher. 

B. Would this case have come out differently if it had been brought by a student of school claiming discrimination? 

C. Holding: always begin with presumption that it's private; no state action because 1. not traditional state function 2. contractors can't be called state actors (symbiosis doctrine) 3. the level of regulation is not that high, ie state mandating no process. 

D. Issue of whether private school whose income is primarily from public sources is subject to constitutional requirements under state action doctrine. 
1. What if plaintiff had been a student? Would result have been different? 

2. School's interaction with students was much more heavily regulated by State than its interaction with teachers. 

3. Students were placed in this school, generally had no choice. 

4. What distinguishes state actors from non-state actors? Defense contractors, the Federal Reserve Bank, private schools, etc.. Might it be the nature of the underlying issue be at stake? 

46. Brentwood: Entwinement

A. Issue: private athletic association. Is Tennessee Secondary School Athletic Association a state actor? TSSAA is a non-profit membership corporation formed to regulate interscholastic sports. Receives incomes from public schools by dues, no other authority for interscholastic regulation. 

B. 5-4 split, majority opinion written by Souter. 

1. Entwinement theory: sets up a number of criteria for entity to be considered to be entwined with government action. 

2. Distinguishes Rendell-Baker by suggesting that Rendell-Baker was about public function test, while this case is about entwinement test. Thus there is state action in this case, even though there wasn't in Rendell-Baker. 

3. Souter couldn't purport to overrule Rendell-Baker or he wouldn't have five votes. 

4. Can't make a decision based solely on formalism. 'Winks and nods'. 

5. Deciding vote is O'Connor--so Souter's opinion is essentially to convince O'Connor. 

C. Thomas' dissent: explicit about reading State Action narrowly. Worried about individual rights. In this case, two corporate entities are concerned (Brentwood and TSSAA). Of course, either reading impinges on individual rights. 

1. Concern also about state sovereignty. In the absence of State Action, TSSAA's action is private action subject to State Police Power. Thus this could impose requirements on States to act against individuals; i.e., limits State Sovereignty. Thus Thomas' dissent would give States 'broad power'. 

D. Holding: activity in concert counts as state action. tests: coercive power, entwinement, wink and nods. Uses symbiotic relationship doctrine but since that didn't work in Baker he creates new twist. 

47. Underlying Rights

A. Can't really understand state action without understanding underlying rights. 
B. As we examine underlying rights, there will still be federalism issues. 

C. If person has a right to free speech, then Massachusetts doesn't have right to tell person not to speak. 

D. Also means that when court establishes individual rights it is limiting the legislature (vs. the state legislature vs. congress). 

E. After Roosevelt's court packing plan and switch in nine, Court adopts deferential standard. Rational basis test, applied in Carolene Products, includes presumption of constitutionality. 

F. Footnote 4 in Carolene Products points out possible exception to deferential attitude when issue is one of specific prohibition of Constitution and Bill of Rights. 

G. Unusual reading in that Bill of Rights was adopted in order to protect States from federal government, not to protect Individuals from States. 

H. First Bill of Rights amendment applied to States under 14th amendment was 5th amendment takings clause. 

I. Incorporation of property was part of substantive due process rights found by court in late 19th century. 

J. Next amendment incorporated is first amendment. Not a big leap for majority in 1920's, because of broad notion of substantive due process. 

K. Problem arises with New Deal, in 1937, with Pope. 

L. New Deal brings in presumption of constitutionality, gets rid of prior notion of Substantive Due Process (West Coast Hotel). Then why should States be subject to Bill of Rights? 

M. Cardozo splits Bill of Rights into those that are 'of the very essence of a scheme of ordered liberty' and those that are not. 

N. Black is concerned that Cardozo's formulation in Pope leaves question open-ended, subject to judicial determination. Doesn't trust judiciary. Black thus wants total incorporation, where first eight amendments will all be incorporated against the states. Black argued this was historically intended in 14th amendment. 

O. Frankfurter is concerned that if Bill of Rights is incorporated against the States, it will be diluted because federalism issues will enter; there will be less recourse against the federal government under the Bill of Rights. 

P. Theory of selective incorporation (happened particularly frequently in the 1960's): asks, in issue by issue, whether a particular right should be incorporated against the States. 

Q. Application of first amendment is an example of 14th amendment substantive due process; nearly all rights are now applied jot-for-jot. 

48. Abrams v. United States (Clarke, Holmes 1919) [Clear and Present Danger]

A. Russian immigrants (self-proclaimed socialists & anarchists) distributed several thousand copies of each of 2 leaflets which called for a general strike – to crush the Russian Revolution; convicted of conspiracy in violation of the Espionage Act of 1917

B. Holding: affirmed convictions by Holmes’ Schenck standard of clear & present danger
C. formalistic application of rule

D. convictions upheld b/c hinders U.S. war

1. Holmes (dissent):

a) distinguished Schenck b/c looking at facts of this case; as author of Schenck opinion, these facts don’t support 

b) SC should be wary of infringing on free speech; better to allow free market of ideas to take care of contentious speech; truth should be tested by speech in free market of ideas
c) Here, speech not even effective, so no clear & present danger

49. Gitlow v. New York (Sanford, 1925) [clear & present danger somewhat rejected]

A. Gitlow convicted of the statutory crime of criminal anarchy; repugnant to the due process clause of 14th Amend?

B. CT applies 1st Amend to states in dicta

C. Statute valid b/c applies to public safety & welfare

D. Defers to state majority

E. when legislator decides that certain utterances are dangerous, whether in and of themselves dangerous, not of consideration

F. defer to legislature in criminal, what wouldn’t do in Lochner (labor, etc)

G. state cannot outlaw speech that is detrimental to itself

H. Holmes (dissent):

1. “Fire” metaphor; no present danger so statute is constitutional

2. more & more protective of free speech and fundamentalness of freedom of speech ( right of majority & minority

50. Whitney v. California (Sanford, 1927) 

A. Convicted under Criminal Syndicalism Act for her membership in Communist organization 

B. United & joint action is a great danger to the public

C. Act is a reasonable exercise of police power by the State

D. Brandeis (concur):

1. Men feared witches & burned women

2. Speech is not just means, but also ultimate end; speech encompasses more than political

3. use of clear & present danger test further away

4. No neutral standpoint to know who is the danger ( right of the individual

E. Contrast to Holmes:

1. Holmes: speech is result of majority speaking; political speech

51. Brandenburg v. Ohio (1969) ( imminent lawless action

A. KKK leader convicted for televising rally which included racist statements harmful to listeners but not nec. to state
B. Overruled Whitney
C. Warren court, so protecting KKK

D. Statute purports to punish mere advocacy & to forbid assembly w/ others merely to advocate the described type of action

E. Falls w/in the condemnation of 1st & 14th Amends

F. New test:

1. Speech must be intended to incite or produce imminent lawless action

2. Speech must be likely to incite & produce such action

3. Immediacy

G. Black (concur):

1. Criticize clear & present danger test as too broad

2. Distinction b/t permissible & non-permissible was b/t ideas & overt acts.

52. Review Problem II 
A. First question: is Bay State College a state actor? 
1. Yes, under Brentwood: School used to be state college, funding comes from state. Court gives great weight as to whether the institution is nominally private or public. But nominally private institutions may be found to be state actors under Brentwood when they are so entwined with the state. Several facts here similar to Brentwood. 

2. No, under Rendell-Baker: State does not have influence or control over school--state did not compel particular action at issue. No evidence that State required school to pass this particular issue. No State Regulation of school, not directly funded by State. Much less funding for Bay State than school got in Rendell-Baker, where it was not found to be state actor. Higher education is not exclusive state function (even primary education was not exclusive under Rendell-Baker). 

a) Also, unlike in Brentwood, legislative change was not just 'wink-and-nod' or symbolic. Bay State is in different position than it was prior to privatization. 

3. Need to make arguments on both sides of state action, then analyze first amendment issue. 

B. Assuming there is State Action, would new policy violate the first amendment? 

1. Brandenburg standard: advocacy is protected, except when it is directed to inciting or producing imminent action (or is likely to produce). 

2. Rule prohibits joining organization, not just speech, which Court has always found to be protected activity. Dennis suggests that anyone who talks about communist ideas is not subject to Smith Act. 

3. Not content neutral restriction. 

4. Passes test: given facts, recent riots, immanency standard is met here. 

5. Fails to meet Brandenburg test: riot was isolated event, not likely to recur. 

6. Statute is potentially overbroad, makes presumption of intent on part of all students in organizations. Intent needs to be associated with individuals. (i.e., students might have joined for letter-writing campaign, mailing list, etc..) 

7. On exam, would need to examine language of rule carefully. Look at Brandenburg test, can look at Dennis to argue that gravity standard still exists. Need to be careful with language and text. 

C. We've seen relationship between Court's standing on civil liberties has relationship with nation's sense of security. Speech has not been only right to be threatened in times of war. In addition to ideological minorities being targeted, racial, ethnic, and religious minorities have been targeted as well. 

53. Korematsu v. U.S [Origin of suspect class/SS standard]

A. Issue: race-based internment of Japanese Americans, claim is brought under war powers, this is use of constitution as defense to federal prosecution. "all legal restrictions are immediately suspect.

B. Holding: Introduction of strict scrutiny doctrine (PRESSING PUBLIC NECESSITY) but it passes muster thanks to extreme deference to military authority in war time. 

54. Loving v. VA

A. Issue: Is interracial marriage statute constitutional under EP and DP of 14th?

B. Holding: No because, under strict scrutiny test articulated in Korematsu, EP means more than formal equality. The central purpose of the 14th is to eliminate all official state sources of invidious racial discrimination. 
1. Facially Neutral Statutes with Discriminatory Effects: Where the discrimination is purposeful and invidious, i.e., based on prejudice or tending to denigrate a disfavored class, the classification must be necessary (no less discriminatory alternative to accomplish the goal as well) to promote a compelling government interest, and rarely will be upheld. 

2. Impact alone is not determinative of purposeful discrimination, absent a pattern as stark as that in Yick Wo. 

3. However, where the plaintiff has demonstrated a discriminatory effect, the Court generally will shift the burden to the defendant to produce a permissible racially neutral explanation. 

4. The Court then will look to the historical background of the classification, the specific events leading up to the classification, the legislative or administrative history of the classification, and any departures taken from the normal procedural sequence in making the classification. 

5. If the Court does not find purposeful discrimination, it will apply rational basis review. NOTE: The court seems less likely to find a discriminatory intent where it would be difficult for them to fashion a remedy, e.g., death penalty cases.

55. Washington v. Davis (Intent becomes the trigger for all EP claims)

A. Issue: Facially neutral test for DC cops, massive disparate impact on Black people. 5th amendment EP claim. Claim seems to fit into category of "laws that lead to unequal treatment" rather than laws that aim to disadvantage one race or laws that on their face disadvantage one race. 

B. Holding: A facially neutral law with a disparate impact alone does not trigger strict scrutiny, there must a be a showing of intent and this is not through objective statistical evidence. floodgates argument is deployed, also would empower courts too much. Burden is on P.

1. Argument for plaintiffs under Loving: the fact that law was aiming to disadvantage one race was part of a more general phenomenon of laws that maintain social racial hierarchy. Warren was not particularly concerned with subjective intent in Loving so much as result. 

2. Justice White: if a law is facially neutral there must be discriminatory purpose to trigger strict scrutiny. 

3. Every law will have disparate impact. People are not identically situated--there are always winners and losers. Cannot strike down law simply because there is a statistically determinable difference based on any number of categories, including race. 

4. Courts would have to second-guess legislature about every law (under White's view) since there is always a disparate impact. Thus, if claim is only disparate impact, review standard will be rational basis. But disparate impact coupled with aim to disadvantage one race will trigger strict scrutiny. 

5. Problem with not allowing for disparate impact is that it invites 'clever racism'. 

6. How do you know if you have aim to disadvantage one race without strict scrutiny? Holding seems to assume that status quo is acceptable. Won't address systemic injustice/differential pattern. Different schools, etc., lead to different ability to pass police test. Disparities thus replicate themselves. Puts focus on defendant rather than plaintiff--intent of person who framed law rather than effect on people. 

7. Stevens concurrence: rather than looking at state of mind, look at consequences of act. Statute has as its intent, its impact. Wants intent to be shown through objective evidence. Burden is on D.

8. Washington v. Davis raises several questions: What is intent? How do you prove it? Particularly with respect to collective bodies, such as legislatures. 

56. Arlington Heights (How to show intent)

A. Issue: Facially neutral zoning in all white town to prevent low-income housing. 14th EP.

B. Holding: Intent can be inferred from four factors: 1. legislative history 2. official statements 3. substantial departure from normal procedure 4. contemporary events 5. IMPACT.

Class 

What’s discrimination? What circumstances trigger strict scrutiny? Question is not always outcome determinative (applying standard doesn’t mean court will find discrimination, violation of EP, as in Korematsu. 

Intent is complicated when talking about legislatures

Necessary for compelling state function. High standard; Korematsu may be the only case. 

57. EP cases & Intent 

A. State actor does something with clear racial motivation, e.g. sheriff beats up African American screaming epithets. Constitutional torts.

B. Intents of policies, ordinances, regulations, and statutes; created by bodies; this is more like “virtual intent”; differing motivations. The problem of multiple intent. 

1. We look at the process—extra-textual, extra-statutory process.

a) Arlington Heights rejects Stevens idea of intent, which is to look at the result of the statute.

b) Arlington Heights also shows that changes in behavior is more suspicious than the maintenance of status quo (think about Holmes dissent in Lochner—status quo as natural, and when legislature does something different, it’s suspect.

c) We only look to the legislature, not to what’s going on in the neighborhood. 
	Racial class + intent ( SS
	

	*** Invidious Intent ( SS
	Washington v. Davis

Plaintiff must show intent to get to SS, which then shifts burden to the state

	Race class ( ?
	

	Disparate Impact ( Rational Basis Review
	Washington v. Davis 


58. Massachusetts v. Feeney, 856 (1979) [14th Am., Intent test is “because of” not merely “in spite of”]

A. Issue: Facially neutral MA statute that privileges veterans and ends up barring women from civil service jobs. At the time, most veterans were men; created hugely disparate impact favoring men in civil service jobs. Legislature does something to benefit the vets, but impacts women.

B. Holding: But for intent (“because of” and not merely “in spite of”) is necessary to trigger SS. 

1. Court’s most explicit discussion of intent. Intent is motivation to harm.

a) Justification: give a lot of deference to legislature. 

b) Problem: how do we get to the strict scrutiny standard? How can you show that kind of intent? Are legislatures ever that obvious? 

2. Policy: Is the bar just too high? Or do we risk getting back to Lochner, where court reviews every decision and substitutes its own judgment. Options (1) court can look at democratic process, voting rights; (2) court could calibrate the strict scrutiny standard to severity. This is what Stevens was trying to do in Arlington Heights—using foreseeability from torts to show intent (legal intent—maybe you didn’t mean it, but it happened). 

59. US v. Clary, 873 (8th Cir. 1994) [5th Am., Facially neutral must show intent, can’t use unconscious racism]

A. Issue: Facially neutral crack sentencing guidelines. 5th EP (reverse incorporation from 14th) US Congress legislators influenced by anti-black media. P argues that unconscious racism, media and stereotypes influence creation of sentencing laws. 

B. Holding: No discriminatory intent shown and cannot rely on unconscious racism. 

1. Issue of intent in legislative bodies. Court requires impact analysis in some areas of law, just not in race. But should the court require racial impact statements? Or too burdensome?

60. McClesky v. Kemp, 884 (1987) [14th Am., Facially neutral must show intent, can’t use statistics]

A. Issue: 14th EP claim on discriminatory death penalty application. P wants to show intent through overwhelming numbers. Race of defendants and race of victim correlate to higher death sentences for blacks than whites, especially when victims are white. Court accepts statistical analysis showing correlations with 200+ controlled variables. 

B. Holding, Powell: (1) Correlation is not causation. McClesky fails to show specific intent in his case; (2) Failed to prove Legislature’s motivation “because of” and not “in spite of” (Feeney); (3) Too many decision makers in this process—legislature, jurors, DA, etc. Everyone’s responsible and no one’s responsible; no one is controlling this process. Collective decision maker as barrier. Ultimately fails to show invidious intent tied to one individual. Court insists on individual inquiries. 

1. Majority—Policies are ok; racism is discrete. Norm is Constitutional.

2. Blackmun’s Dissent (Marshall, Stevens, Brennan): (1) look at prosecutors; (2) look at in context of Alabama’s history, that there used to be discriminatory laws in AL (in the same way as Warren in Loving) and since these are reenactments of old statutes. 

61. Affirmative Action

A. Passing a statute to help racial groups

B. History: 1st affirmative action came post Brown v. Board of Education in remedial actions. Court’s order not immediately successful, segregation persisted. Warren doesn’t talk about evil of classification, but the value of integration. Warren doesn’t talk about using racial classifications. Emphasis was on integration v. non-use of classification. Using race-based orders to dismantle structure of Jim Crow laws in the form of school integration. Federal government executive branch starts using term “affirmative action” by compelling those receiving funds to take affirmative action and not just say “will hire blacks.” 

C. 1st case 899, Bakke. No majority. (1) Four justices argue that where school uses race as criterion, there should be intermediate scrutiny. Sort of like the Pike balancing test; (2) Four found it violated Title VI, therefore don’t need to get to constitutional issues; (3) Powell (alone), state has interest but it can’t use rigid racial quotas. 

D. Fullilove case (federal minority set-aside program of 10%). No majority opinion. Plurality opposes set-aside, but recognizes Congress’s power under 14th. 

Class; intent “on the mind” to harm or to help. The court will look at intent to hurt (like in Feeney), but not if intent to help. We only care about invidious intent. 

	Racial class + intent ( SS
	

	*** Invidious Intent ( SS
	Washington v. Davis

Plaintiff must show intent to get to SS, which then shifts burden to the state

	(Race) class ( SS
	Adarand v. Pena, following Croson

	Disparate Impact ( Rational Basis Review
	Washington v. Davis 


62. City of Richmond v. J.A. Croson Co., 927 (1989) [14th EP]

A. Facts: 30% set aside for minorities, modeled on language on Fullilove plan. 14th EP claim brought by industry heavy hitter. 
B. Holding, O’Connor: Unconstitutional, strict scrutiny standard for racial classifications. No majority, but when we add in Scalia, there’s a majority. 

1. Standard of review: strict scrutiny under part IIIA (Scalia concurs even if not there). 

a) Rationale: (1) Classification based on race must be treated the same, therefore strict scrutiny. Every individual has the right not to be treated based on his/her language. 14th Amend: individual rights & consistency; (2) slippery slope: absent judicial inquiry, impossible to tell what classifications are “remedial” or “benign” and what classifications are motivated by illegitimate notions of racial inferiority or racial politics; (3) Racial classes are suspect because they can be stigmatizing. 

(1) Why don’t we trust the legislature?Past legislative mistakes informs court judgment. We distrust legislature because of history. Marshall’s dissent points out the CONTEXT of the history as one-way ratchet. O’Connor implicitly says it started that way, but now it’s too hot to handle, because race is the spark of divisiveness. Race should be the legislative taboo. 
(2) Contextual (Marshall) v. de-contextual (O’Connor). 
(3) O’Connor’s theory of interpretation: (a)14th Amendment is limiting states; any racial classification warrants strict scrutiny; (b) federalism argument, distinguishing Fullilove; Congress has more power than states under the 14th; to the extent EP applies to fed, it’s only through reverse incorporation. Ironic considering O’Connor is usually very solicitous of states’ rights as in New York. 
b) Gratuitous argument: sometimes blacks may not really be minority. But this is really the framework of the argument that leads the court to cost-benefit balancing test; whereas before the court “smoked out” EP violations, under the new jurisprudence EP violations may be permissible if the state can show compelling interest supported by empirical data. But is THIS what the 14th Amendment is about?? Aren’t some violations per-se unconstitutional? Rubenfeld: EP cannot be economized. 
2. Strict scrutiny conclusions: 

a) Classifications are permissible only as remedy against specific past discrimination by state actor (i.e., unconstiutional past discrimination). Remedy only permissible if there is PFC of constitutional violation—that court of law would have granted injunction, so city can bypass judicial process. 

(1) Remedy must be narrowly tailored to target specific group that was discriminated against, but can’t be proven in this case

(2) No evidence of scope of injury, so impossible to create remedy; no evidence that Richmond itself committed discrimination in contracting.Plan wrongly assumes minorities will choose a trade in the same proportion as rest of population; blacks just seem uninterested in being subs. 

(3) If evidence of past discrimination, remedy must be close fit. Why are Aleutian Indians benefitted by this policy? Copied fed, but O’Connor finds policy overbroad. Must compensate actual victims (and maybe even individual). 

(4) City should first look at employing race-neutral means

b) Problems with argument:

(1) Evidentiary standard set so high that no one could ever meet it. Statistical evidence of how many minorities in profession & of past discrimination

(2) Compare to Washington: (a) There, prove intent to get to strict scrutiny; (b) Here, do strict scrutiny to know intent

C. Stevens concurrence: (moral imperative of 14th Amendment)

1. Moral imperative of strict scrutiny based on 14th Amendment. (1) Race neutrality is premise of 14th; (2) race-conscious remedies should come only after judicial interpretation; (3) consistent with precedent. 

2. Main concern: No classification by race. That is the message of the 14th Am. 

D. Open issues from Croson: (1) Feds and (2) Race neutral policies 

Metro 

Seizing on Croson’s distinction from Fullilove, Brennan uses “intermediate level” of scrutiny. Congress is especially empowered under the 14th Am., so it needs to be given broader latitude. Compare Brennan’s argument to discussion in Katzenbach v. Morgan (voting rights act requiring NY to enfranchise graduates of NY PR schools). 

14th Am 1(EP; 5(empowers Congress; [Boerne establishes congruence here]

5th Am( DP/EP

63. Adarand Constructors, Inc. v. Pena, 953 (O’Connor, 1995) [5th Am. EP]

A. DOT solicited bids for K; Adarand submitted low bid, but Gonzalez hired. Struck down set aside program that provided financial incentives to contractors that hired minorities. O’Connor argued that using socially disadvantaged minority classifications as a presumption won’t do. Not all social disadvantage matches discrimination. These classifications are over inclusive. Ethnic classifications are presumptively invidious and should not be used as a proxy.

B. Overruling Metro Broadcasting v. FCC: limiting congress’s remedial power by determining that they will need to find a least restrictive alternative in this area.

C. Affirming Croson
1. 5th Amend ; strict standard of review; must serve compelling state interest & narrowly tailors

2. Overturned Fullilove; 

a) Skepticism: Race is always suspect

b) Consistency: Irrelevant which race; but bi-polar world black/white. 

c) Congruency: Congress limited by 5th in the same way 14th limits states when it comes to race. Overrules Metro Broadcasting. 

D. Strict scrutiny not fatal in fact (ratcheting down?) 

E. Majority: IIID add dissent to get bizarre majority 
F. Concurrences:

1. Scalia: racial classification will never be permissible. 

2. Thomas: government can’t make people equal; it’s just paternalism—building on O’Connor’s stigmatizing argument. A/A is never really benign because those who are advantaged are really disadvantaged. 
64. Essay: Affirmative Action, Jed Rubenfeld

A. Thesis:

1. Congress in 1860s allocated special benefits on the express basis of race (Scalia’s & Rehnquist categorical opposition to race-based affirmative action should be dropped);

2. Strict scrutiny as standard of review may be unconstitutional; 

3. Strict scrutiny changed from “smoking out” invidious intent to “cost-benefit test measuring whether law that falls within prohibition is justified by specially important social gains.” (court’s new standard represents a halfway measure: race is still strict scrutiny because it’s always been, but equation has changed on the other side since there’s less racism—if this is the implicit assumption; I’m not really sure what the court’s assumption is). Policy (whether stigmatizes) is not the litmus for constitutionality. 

a) The ultimate constitutional question is whether whites equal rights are violated when the government grants minorities special opportunities. 

4. Principal objections to affirmative action EP violations as different from gender or status-based violations (or why men and women can have different bathrooms, but not blacks and whites).

a) Paternalist, so requires different analysis—Justice Thomas, Adarand, “poisonous” and may give rise to claim from beneficiaries on basis that benefit is in fact denial of equality. To the extent that affirmative action is paternalistic (in offering, not forcing the benefit), it is not unconstitutional. In order to be paternalistic and unconstitutional, the plan would have to force (and therefore, DENY) rights that are under EP.

b) Race, so requires different analysis: (1) special dangers of racism; (2) special role of race in the 14th. 



(1) Well-established law is that UNINTENDED racial harms are not actionable. State action with palpable, adverse disparate impact is constitutional, e.g. standardized exams that foster racial polarization. Irony: laws that invalidated are those where inadvertent harm disparately helps minorities and only speculatively hurts them. But isn’t this Washington v. Davis all over again? 

(2) Race-classifying laws are more likely than gender neutral laws to engender intolerable, inadvertent racial consequences. But this rationale doesn’t play out as such in reality, because if it did, Washington v. Davis (unintended effects) would have found standardized tests unconstitutional. Makes race indiscriminate hatchet. 

(3) Strict scrutiny as self-invalidating: “insofar as the doctrine [of ss] is defended as protecting against inadvertent racial consequences, current strict scrutiny doctrine is self-invalidating.” Once the doctrine of ss is applied to itself (as state action), it is no more. 

c) Precedent: Brown v Board stigmatization: 

(1) Inapt analogy- Brown did not involve stigmatization as the law’s unintended consequence. 

(2) Was Brown focused on intent or purpose? Though can argue “effects only” later cases such as in Loving, underscored the intent aspect. 

5. Injury to whites. A moral argument. The Constitution forbids discrimination based on race. Colorblindness. 

a) Constitutional law is not moral philosophy, and unfairness is not unconstitutionality 

b) Where does colorblindness get its legitimacy? Harlan’s dissent in Plessy—the starting point and conclusion and the importance of paradigmatic cases. 

(1) Following colorblindness to its conclusion, we arrive not back at Harlan’s dissent but to the majority: “solely because the colored race chooses to put that construction upon it.” 
(2) Colorblindness must align itself with the Plessy outcome and in doing so ignore the true meaning and true purpose of race-classifying laws. Current colorblindness does this in reverse. Plessy—race classifications are all good; now all bad. 

(3) How to reconcile with Brown, Loving: it’s not just the separate but equal is bad; it’s that caste is bad. “Racial classifications as such, without more, are abominable where they legalize untouchability and hence legalize caste.” Harlan’s dissent: “There is no caste here.” 

(4) “It is impossible that the only kind of affirmative action made unconstitutional under the Civil War Amendments is the kind that would offer assistance to blacks.” 464. 

6. Suspect classes to suspect classifications is reason behind strict scrutiny for smoking out vs. cost-benefit. Withholding benefit vs. penalizing on account of race. 

65. Question: Was Adarand properly decided (in applying SS to affirmative action)?

A. Text & History don't seem to shed to much light on the affirmative action question.

1. PRO: AA disadvantages white men - denying them EP under the 14th A so this should be disfavored.

2. CON: Yes but we know EP doesn't subject automatically laws that hurt some to SS - otherwise we could never have laws. So EP has to deal with more than harm - we need to look to the history. Equality does not mean treating the same - only that likes are treated the same.

3. OK so what differences can and can't allow the G to treat people differently. Can race ever qualify? When are the differences relevant. History is equally ambiguous:

a) PRO: EP was set up to help black people, EP gives CG the power to enact race based remedial laws. 

b) CON: Record isn't that clear - especially the argument that those early laws envisioned current affirmative action.

c) OK so what do we look at?

(1) How about precedent. AA is subject to SS looking at - Strouder which held that any racial classification is subject to SS regardless of its nature. Yeah but there are cases like Washington v. Davis which do look at motive. 

(2) Is it ever possible to determine motive?

(3) How about philosophy?

4. Against SS for AA: The default rule for EP is rational basis. There aren't any special reasons to distrust AA laws. These problems are best decided by the legislature - courts shouldn't hop in and interfere with the political process unless something evil is going on. Whites aren't a suspect class.

5. For SS for AA: We don't want racially based laws. Tough to smoke out improper motives (does motive always exist? Political process can be motivated by varying interests). It is also the case that the whites who tend to suffer under AA laws aren't the same whites who are controlling the political process for the most part. Further in some jurisdictions blacks will have strong control over the political process.

6. Again I would ask what is the big deal with applying SS - especially if it is applied in a way that doesn't automatically strike down the law. If we left it to rational basis all of these evil legislators could come up with ways of making their bad laws look benign and being subject to rational basis. There is also the problem of stigmatic effects.

7. Who can answer this question better - the courts or the political process?

8. Is there a need for symmetry. If we give heightened scrutiny to laws harming women do we need to do the same for laws harming men? For blacks and whites?

a) We live in a society which has been riven y racial division - lets look to the utopian view of a race blind society. The only way to get there is to be very distrustful of racial laws.

b) OK but is pretending that race doesn't exist really going to fix the racial problems in the US.

c) Shouldn't we also consider the harms to white people under AA?

66. Questions post-Adarand

Look at Boerne and Morrison, then look at Adarand, ask: 
· Is there anything congress can do under section 5? 

· What happens when congress tries to provide remedy for suspect vs. non-suspect class? 

· Race neutral remedies and Washington v. Davis--can a State or Federal Government see a problem and intend to use a race-neutral remedy? 

67. Review Problem III

A. Facts: Population: 52% black, 10% Latino, 28% white; school: 78% minority; Teachers: mostly white; % minority jumped from 18% to 30%; African American mayor; city council: 7 white, 4 African American; Ordinance: facially neutral; disparate impact on whites—50% reservation for graduates (78% of whom are minorities); Rationale: lack role models; need incentive to graduate; Testimony from Rainbow coalition that there are too few minority teachers due to the fact it was always political connections 

B. Steps:

1. Is there state action? Yes. Cities are state actors for the 14th Amendment (maybe not for the 11th) City is organ of the state. 

2. Is there a racial classification? No, appears to be facially neutral as to race. 

3. Intent of ordinance. Is there racially motivated intent? 

a) Look at the disparate impact. If there is racial intent, go to ss. Because disparate impact, the plaintiff has the burden of showing the intent. 

(1) Whose intent is relevant? It must be the state actor. Therefore we don’t care about Diane Tsoulas. Except under Arlington Heights we can show she was influential in decision making process. 

(2) is the intent “because of” or “in spite of” (Feeney). Is mere desire to remedy verboten intent? Are racially conscious goals under the same scrutiny as racial invidiousness? Is thinking about race and not using the word ok?

(3) WHAT IS RACIAL INTENT?? Feeney and Washington v. Davis, and Croson says its okay to use race-neutral means; but then in Adarand, she talks about consistency. The problem of MULTIPLE INTENTS. 

(4) Is the only permissible intent trying to hurt someone?

b) If there is no racial intent, ordinance only gets rational basis. 

Potential 14th Amendment EP claim 

	Getting to the standard of review: Disparate Impact on race and not facially neutral– suspect class; Croson; Adarand 

· Though technically facially neutral, it’s not facially neutral in the same way the tests were neutral in Washington. Washington involved standardized tests that had an unintended disparate impact. This ordinance will have an intended racial impact, as evidenced by the testimony by Tsoulas and the Superintendent (role models).

· Disparate impact: Racially skewed unequal pool, though there may not be evidence that it will change the racial distribution. 

· This is more like Loving v. VA: there is a discriminatory effect, and the reason is discriminatory intent. Purpose should then shift to state to show not discriminatory. Court will look at (1) history (2) legislative history (3) specific events leading up to the passing (4) departures from normal procedure—this is because not the status quo of hiring. 

· Because the testimony shows the real intent is race and because race is ALWAYS a suspect class, the ordinance should be strictly scrutinized.


	No disparate impact and facially neutral 

Washington v. Davis; Feeney 

· There may be unintended consequences, but the ordinance does not specify a particular race, just that the applicants be graduates of the school; therefore the ordinance should only trigger rational basis review, as in Washington.

· Role models are not necessarily African-American role models; too much is being read into the testimony. 

	Applying the standard: strict scrutiny—whether or not necessary to further compelling state interest? 

Compelling state interests. 

· Remediation (the only approved compelling state interest by the SC when counting up the Justices). 

· Role model

· Diversity

· Excellence in education

· Eduation is important state interest, but the ordinance is both over and under-inclusive. O’Connor in Adarand argued that using socially disadvantaged minority classifications as a presumption won’t do. Not all social disadvantage matches discrimination.
· Can’t assume that education is compelling state interest (which is just rational basis review)—technically and doctrinally different from race review. 
· Paradigm is Korematsu—what would justify something that would otherwise be pernicious and unconstitutional. 
If remediation- must show close fit. 

· No evidence of discrimination absent (1) judicial ruling or (2) that something in the past was unconstitutional by pertinent state actor. No evidence that Freeland engaged in de jure race-based hiring policy of only whites need apply. What’s being remedied is disparate impact (disparate impact remedy for disparate impact—if there’s intent in present policy, must show intent in past policy). 

· Is this discrimination or status quo? Irony is that if trying to change the status quo, Tsoulas’ intent is more visible—changing status quo more race charged and consious than status quo ante. Washington v. Davis. That is the problem in this case. 

· Remedy may not be fitting since it won’t remedy the problem of teachers not getting jobs.

· Are there facts to support theory that hiring more minority teachers will incentivize the students to graduate? 

· Not tied to past discrimination 10-15 years ago.
· Has the school tried race-neutral measures to address the problem? Croson. 

· Is it evident that this plan will work? O’Connor in Croson—will minorities want to become teachers?

· If there is evidence of past discrimination, must be careful not to make the ordinance too broad—it should be tailored to the specific group. (??)

· Thomas’ concurrence in Adarand: is this really helping children? Or further stigmatizing? 


	Part 1: Compelling state interest

· Education is critical: High drop-out rates of minority children & lack of role models. City is facing a crisis and needs to respond. 

· Remedial: part of the reason few minority teachers was due to the political system in place (count the votes in Adarand, remediation is compelling state interest; court has approved this—court hasn’t discussed role-model theory); 

· Diversity issue in lower courts is mixed, but if we count up the votes—role model theory may not be compelling. Hopwood, Bakke. 

· Excellence in education is really the state interest, not diversity. 

· Croson and Adarand are irrelevant to Bakke diversity because it’s contracting. Counter: it’s not Bakke, it’s Powell. And, as 5th circ. said, diversity need not be based on race. Counter to that: it’s not race; it’s racially neutral. The role models are GRADUATES; not races. 

Close fit

· Degree requirement ensures that highly qualified teachers for the students

· The ordinance does not directly discriminate against whites; in fact, it gives preference to any white as long as they have graduated from the school system. 



	
	Applying the standard assuming no intent: rational basis as Washington v. Davis

A rational city council might think that role models are good. Intent is the key. Intent is nearly outcome determinative. 

This problem joins Washington v. Davis with Croson—SS disadvantages groups that have historically been disadvantaged. 




Other graduates could bring EP claim, but they aren’t suspect class. 

Federalism terms. Statute favors people who live in Freeland; statute has profound problems of commerce clause and privileges and immunities. This is local favoritism. If I bought my education elsewhere. Residency preference. 

Privileges and immunities: potential unconstitutionality of municipality. Distinction: this is a past residency preference; not total preference. Go back to Piper. Is it fundamental to interstate harmony? Is the interest fundamental? Is preference necessary? P&I is different from DCC—2 different analyses may come out differently. 

March 18, 2002

All racial classification subject to SS 

Implications of Croson. What can be done in light of these decisions to alter the status quo? 

Is remediation the only compelling interest?

What can Congress do under Section V?

Whatever rules apply to the states under Section I, 14th Amendment apply to Congress under 5th Amendment

Problem: Section V of the 14th Amendment gives Congress the power to remedy violations of Section I. 

What can Congress do now under Section V?

Can Congress pass donut protection Act under Section V? Does it violate Section I. What standard of review? Rational basis as default. Law would probably pass. A lot like Lee v. Williamson Optical. Protectionism is ok. Preferences are ok. No violation of Section I, 14th Amendment. Can Congress mandate it? If there’s a remedial function. Would it be compelling enough? Congress can’t remedy something that isn’t a constitutional violation (Boerne’s holding). Section V can ONLY REMEDY Section I wrongs. This is the same holding as Morrison. 

Can Congress require that states hire African Americans in their schools given a history of non-black hiring. Under Fullilove? No, Adarand overruled Fullilove. 

If Congress acts under Section V to protect non-suspect class, probably not a violation under Section I. 

If Congress acts under Section V to protect suspect class, Congress now under SS 

All Congress can do is mandate what the state can do. Boerne requires facts in each state. 

Boerne (tight fit) & Adarand (Congress gets ss)

So what’s left of Section V? The heart of the 14th Amendment, to empower Congress and ensure the constitutionality of the reconstruction statutes. 

Congress is getting it from both ends—damned it if does and damned if it doesn’t. 

Trigger of strict scrutiny. Race classification qua race classification. Just can’t use it according to O’Connor. What constitutes the race word (bi-racial only view). 

Original intent: lack of historical argument v. obsessive historicism in the federalism cases. 

Inverting the relationship between the court and Congress as made in Reconstruction era. Congress passing laws, courts enforcing; now Court finds. 

Facially neutral on the basis of race; potentially disparate impact; being proposed with race-conscious goal in mind. Does goal trigger strict scrutiny. Is race consciousness sufficient to trigger ss? O’Connor in Croson—race consciousness to neutral policies is ok. Yet in Adarand, under consistency idea, may trigger strict scrutiny. 

Local preference? Response from city: it’s acting as market participant; spending not regulatory. 

Diversity as important interest under Metro Broadcasting was not specifically overruled by Adarand, and if Powell’s opinion in Bakke is still good law, diversity is a compelling interest. 

Role models have not been found to be compelling interest in race cases, but what about in sex cases? 

68. Review Problem III

A. Majority population of kids in schools are minorities. Majority of faculty is white. Mayor proposes new ordination that 50% of new faculty hires will be reserved for graduates of schools with appropriate credentials, set to expire when 50% of faculty are graduates of school system. 

B. First question: is there State Action? 

1. Yes, assume there is because City is State Actor for 14th amendment. 

C. Is there a facial racial classification? 

1. No, appears to be facially neutral as to race. 

D. Is there a disparate impact? 

E. Is there a racial intent? 

1. If not, then subject rule to rational basis test. 

2. Who is actor? Whose intent do we look at? 

3. Chair of local branch of Rainbow Coalition may not be part of actor's intent, but who she influences might. What if politicians respond out of fear--is that impermissible? 

4. Is measure being taken because of or in spite of racial effect? 

5. What is racial intent? Is intent equivalent to intentionally harmful or also desire to help? 

6. Feeney seems to have concept of malevolence. Croson seems to say that race-neutral policies might be permissible even if it effects race-conscious ends. Adarand, however, suggests no racial intent is permissible. 

7. Plaintiff will have burden of showing racial intent, since result is disparate impact. 

F. Assuming racial intent is proved, then subject rule to strict scrutiny. What do you get under strict scrutiny and rational basis analysis? 

G. Issue of whether or not you could establish the intent to discriminate on the basis of race sufficient to get to strict scrutiny. 
1. Statute is facially neutral on basis of race, potentially disparate impact. 

2. Some evidence that statute would be enacted with a race-conscious goal in mind. 

3. Once we figure out what intent means, still have to ask whose intent? 

4. If we determine there is sufficient racial intent to trigger strict scrutiny, how to analyze under strict scrutiny? 

5. What is compelling state purpose? 

a) Remediation--count dissenting votes as well as majority who agrees with remediation, this could be compelling state purpose (not joined by Scalia or Thomas). 

b) Diversity is generally not compelling state interest, unclear. Hopwood says no. Bakke said yes but Powell was only vote that believed that. 

c) Is education a compelling state interest? 

d) Could argue for remediation? 

(1) Need to show that city discriminated against these particular victims. 

(2) Remedy may not be good fit to problem because we are not now giving jobs to teachers to people who previously didn't get the jobs. 

(3) Not strong enough evidence of discrimination by schools. No court ruling showing discrimination. No evidence that past state action was unconstitutional. 

(4) Will be difficult to show past racial intent, might only be able to show disparate impact. 

e) May see current actor's intent in racial terms, while we don't see past disparate impact as motivated by racial intent. 

H. Other issue: problems under Commerce Clause and Privileges and Immunities Clause. Discriminates against residents of other states. 

I. Is this fundamental to interstate harmony? Look to Piper for horizontal federalism issues 

J. Focus will now shift to gender. Analogous questions: What is discrimination? What is equal protection? What does constitution do about it? 

Education 

69. History and Considerations

A. Analogies to other suspect classifications:

1. Religion: classification based on conviction with no relevant secular state purpose.

2. Race: five factors which cluster around suspectness

a) Immutable Fact: can’t be changed.

b) Salience: noticeable to casual observer.

c) History of Prejudice:

(1) Deprivation of basic human rights

(2) Rationalization on grounds of dehumanizing stereotypes

3. Irrelevant to legitimate state purpose:

4. Group is politically powerless:

a) Denied the vote

b) Vote not given fair weight

B. Cases: Ginsburg strategy was to put gender arguments in the mouths of men so that they would be taken seriously. Also an argument of principle, proving that gender stereotypes cut across both men and women equally. State regulation:

1. Goesart v. Cleary, 1948: court upheld Michigan law the prohibited women from getting bartenders licenses unless they were supervised by a man. Court was deferential because saw this as an economic issue, not involving fundamental rights. Didn’t recognize women as a suspect class. Believed the state had a rational basis for the regulation so it should be allowed.

2. Reed v. Reed, 1971: court struck down a law that prohibited women from administering estates under rational basis analysis. This would have had a rational basis under Goesart, the court is raising the standard though purporting to use rational basis analysis. (Richards).

3. Craig v. Boren, 1976: court struck down law that advantaged women by allowing them to purchase 3.2% beer at 18, while men limited to 21, under intermediate scrutiny. 

a) History of prejudice: Brennan was suspicious of enforced differences between genders, believed they should never be the measure of law because filtered through cultural disadvantages, don’t want to endorse history of ethnic and gender stereotyping. 

b) Irrelevant to legitimate state purpose: The state used gender as a proxy for the likelihood to be engaged in reckless behavior, this is not a legitimate state purpose. There are no gender differences that can explain this uneven application of the law, so this difference is cultural and should be struck down.

C. Standards

1. Explicit gender classifications:

a) Boren, 1976( Intermediate standard; Important state interest and substantial relation. 

b) VMI, 1996 ( Exceedingly persuasive justification 

2. Disparate impact on gender

70. Hopwood v. State of Texas, 973 (5th Cir. 1996) 

A. Texas’ argument as to why Croson doesn’t apply because Croson is about construction set-asides. University is about diversity. The only justification in Croson was remediation—race doesn’t matter because widgets are widgets; school wants diversity (upheld in Bakke by Powell); 5th Circuit read Adarand as remedial being the only compelling state interest. Adarand and Croson effectively overrule Bakke. Courts are split on this issue. 

1. Precedents are confused. Bakke: (one vote, and a lot of dicta); the only case on education; split; diversity is ok, but quotas are not; Adarand: skepticism, congruence, consistency. 

2. Not narrowly tailored, because people discriminated against are old. SS has teeth. 60 years of de jure racism. But those currently benefiting were not victims. 

3. Diversity as beneficial. What is “diversity”? Boston Latin School. Using exams as proxy. Reverse regatta exam? 

4. 10% solution—top 10% of every high school automatically admitted; Latin school caps private school admission. Race neutral remedy. Flying up against O’Connor in Washington v. Davis (invidious intent)???

a) Where you go to school isn’t protected class

b) Pretextual—disparate impact? Is this invidious intent back to Washington? Like Arlington Heights, clear evidence of change in status quo. 

71. Frontiero v. Richardson, 988 (1973) [SS for gender, building on Reed]

A. Suit was brought by a married woman air force officer and her husband against the Secretary of Defense seeking declaratory and injunctive relief against enforcement of federal statutes governing quarters' allowance and medical benefits for members of the uniformed services. The Three-Judge United States District Court for the Middle District of Alabama, denied relief, and plaintiffs appealed. Discriminatory facially: rules for attaining spousal benefits differ for men and women. Men automatically get benefits; women have to go through process. 

B. Brennan announced the judgment of the Supreme Court and delivered an opinion, in which Douglas, White and Marshall joined, holding that classifications based upon sex are inherently suspect and must be subjected to strict judicial scrutiny, and that statutes providing, solely for administrative convenience, that spouses of male members of the uniformed services are dependents for purposes of obtaining increased quarters allowances and medical and dental benefits, but that spouses of female members are not dependents unless they are in fact dependent for over one-half of their support, violate due process clause of the Fifth Amendment insofar as they require a female member to prove dependency of her husband. 


1. Powell (Blackmun & Burger) concur but don’t think women should be viewed as suspect class. (1) Should be decided on authority of Reed; (2) ERA is in the legislative political process. Let’s not presume and preempt.

2. If this was rational basis, would probably be rational. At the time the case was brought, 99% of military were men. Few women in the service and most had husbands making $$. 

3. Should there be a heightened standard of review? Not according to Ftnote 4 since women aren’t discrete and insular minority. Legislation is discrimination. Why is this discrimination problematic? That’s the baseline question. 

a) Like race: (1) History of prejudice and political disempowerment as the starting point. (2) Salient –essentiality of the identity; (3) immutable. 

(1) Why does immutability deserve stricter scrutiny: (a) individual basis—we should judge people as individuals. But there are infinite characteristics that are immutable. 

(2) Immutability cuts two ways: why shouldn’t it come under heightened scrutiny? Because immutability is inexorably tied to real “essential” biological differences. Treating women differently because they are different. Is this a real concrete difference? 

(3) Racial classifications aren’t the issue—caste is. 

(4) Text itself: “male” Section 2 rights for men shows that the drafters knew how to differentiate when they wanted to be gender neutral; or at least keeping open the possibility. 

(5) What rule should the debate about the ERA play? Letting the political process play out? Does mean that the court should not have gotten involved? More legitimacy if body politic does it. more efficacious? Using Reed underscores flaw in his argument—blurring the distinction between rational basis and strict scrutiny (creates problems).

b) Political minorities: Ely’s argument that that’s what women want. 

c) Overbroad and under inclusive no matter what. Should we have individualized process—which itself may be arbitrary. 

72. US v. Virginia (1996) SC demands that the VMI accept women - even after VA opens a single-sex (but different and probably inferior) school for women.

A. Holding (Ginsburg)

1. Standard is exceedingly persuasive justification; burden is on the state. SG fails to show that interest would be destroyed by integration. Burden is to show important governmental objectives and that discriminatory measures are substantially related to the achievement of those measures. 

2. VMI’s arguments:

a) Single sex ed is important state interest under aegis of diversity; this argument fails b/c state isn’t persuasive in showing diversity goal; Pretextual--VMI was not originally based on a desire to have diversity of educational opportunities; history lesson. (This was made up after the Citadel cases). 

b) Modification of the program would destroy it. No: (1) Can’t make judgments about groups, relying on stereotypical presumptions, just individuals; (2) this justification is old.

3. Remedial plan wasn’t substantially comparable to survive EP analysis; reminiscent of Sweat (TX law school case for African Americans)

B. Concurrence (Rehnquist): (a) Let’s just look post-Hogan when VMI would have been on notice; we shouldn’t punish the state for what they thought in 1880; (b) Equal doesn’t really mean equal, just as long as same caliber; comparability of alternatives/opportunities. VMI’s alternative is completely inferior; resources are pathetic. 

C. Dissent (Scalia): (a) Constitution takes no side on this – Constitution doesn’t talk about men/women equality in higher education; (b) rejects fact finding of lower courts; (c) Why go beyond immediate scrutiny into exceedingly persuasive justification?; (d) Why not let political process solve this issue? (e) Paean to Code of a Gentleman; (f) SC needs to give absolute deference to old-fashioned ideas; what about Loving v. VA? Paeans to white dating? Policy-based arguments against AA with no historical/textual basis. His argument here is inconsistent with his AA arguments. 

D. Issues:

1. Burden is closer to strict scrutiny. Burden is nearly always outcome determinative. 

2. Notching up the standard of review. Debate on whether there really is higher standard. 

3. Brennan in Metro says diversity might be a legitimate goal. 

4. Difference between Rehnquist & Ginsburg on what to look at. 

5. Hypo: MA law schools for men & women. Family law for women & tech law for men. Diversity. Under VMI, is this ok? Does intermediate scrutiny always compel integration? Can’t do de jure segregation for race under Brown, but what about gender? Is diversity an exceedingly persuasive justification?  

a) Brown’s holding that separate but equal is inherently unequal. Is separating the sexes inherently unequal for women. Perpetuating caste or “because of” caste? What do we look at? 

73. Mississippi School for Women v. Hogan, 1044 (1982) struck down nursing schools exclusion of men under heightened scrutiny. Found no non-sexist purpose that the segregation was substantially related to achieving; Irrelevant to legitimate state purpose.

A. O’Connor: argues that real differences between men and women are irrelevant on these facts because the state’s purpose is to compensate for past discrimination against women. But nursing is a traditionally female profession where this history of discrimination has not been evident. Believes the state may be using this classification to push women into a traditionally limited category.

1. dictum: "Although the test [is] straightforward, it must be applied free of fixed notions concerning the roles and abilities of males and females. [Thus,] if the statutory objective is to exclude or "protect" members of one gender because they are presumed to suffer from an inherent handicap or to be innately inferior, the objective itself is illegitimate." 

a) Hypothetical considerations: 

(1) Man trying to join woman’s tennis team—(government interest in affording both sexes an opportunity to play; gender-based distinction seems to fall afoul of Hogan dictum, but constitutional culture probably means that the distinction would be upheld: (1) no serious danger of stigmatization. (2)Hogan dictum will be distinguished here by the finding of a real difference rather than a mere stereotype

(2) Woman uses EP to try to get on men's tennis team. Feminist perspectives: (1) sameness: government should always treat the sexes the same. (2) Difference: actual differences should be respected. (3) Antisubordination: forget symmetries and use destabilizing egalitarianism, favoring women in the short term if necessary. Stronger argument than the man, but likely not to have an EP right to inclusion in the current legal culture (although of course no EP obstacle to her inclusion, either—coach's choice)

B. Dissent, Powell & Rehnquist: (1) believes there are real differences between men and women that justify separate education, and as a result these cases shouldn’t be governed by the race cases; (2) women really want this opportunity to be educated without men. 

74. Personnel Administration of MA v. Feeney, 1053 (1979) [Disparate impact gets rational basis]

A. Disparate impact only gets rational basis. 

B. Why is Feeney disparate impact and not sex classification? Because preference for veterans is not actual “sex classification” despite the fact that it’s based on the military custom and law (dissent: one degree of separation from de jure classification; everyone who benefits from yesterday’s de jure classification benefits today too). 

C. What is a gender classification? 

75. Geduldig v. Aiello, 1065 (1974) [14th Am EP]

A. CA’s disability program excluded pregnancy-related disabilities

B. Doesn’t discrimintate against women, discriminate against pregnant people; Disparate impact – not discrimination against people, but against physical condition.

1. No gender classification

2. Court is consistent?  W/ Geduldig & Michael M. (just discrimination is not discrimination)

76. Hynson v. City of Chester Legal Department, 1060 (3d. Cir. 1988) [14th Am EP]

A. P’s decedent is killed by boyfriend. P brings suit under 14th Amendment EPC. SJ motion. 

B. H/R: PFC is (1) custom or policy (2) discrimination against women as motivating (3) plaintiff injured by custom or policy. 

1. No gender classification

2. Application of Washington v. Davis & Feeney (this is disparate impact, which isn’t enough; must show discriminatory intent). Different policy of domestic violence v. stranger violence. 

3. Case that this is discrimination: one degree of separation—most victims of domestic violence are women, therefore gender based. Statistically speaking. Argument beyond the numbers: ?

77. Michael M. v. Sonoma County Superior Court, 1090 (Plurality opinion, Rehnquist 1981) [14th Am EP]

A. Only men prosecuted under statutory rape statute. 

B. H/R: constitutional. Doesn’t use VMI (not until 1996). Intermediate scrutiny, but more like RB. 

1. Gender classification = “substantial relationship” to “legitimate state ends” (Reed v. Reed) or “important governmental objectives” (Craig v. Boren).

a) Intermediate scrutiny – but maybe something less. Rational relationship test – state’s desire to stop teenage pregnancy thruough only punishing men criminally okay b/c women punished through her pregnancy & loss of reputation

b) Legislative intent: Rehnquist looks at current formulation of intent, not the founding purpose. Contrast with Ginsburg in VMI (current formulation isn’t good enough). Does Rehnquist care about the original intent (chastity)? Rehnquist’s analysis is really rational basis—looking at the fit of the statute (despite the lack of evidence of the fit). 

(1) Rehnquist justifies by looking at the situation: (not based on empiricism), but on assumption—teenage girls bear the burden, men and women aren’t similarly situated when it comes to sex/pregnancy.  

(2) Contrast with Geduldig, where pregnancy isn’t gender. 

c) Cannot make overbroad & invidious classifications; equality is treating like alike & men & women not always alike. Presumes court knows what invidious is a priori. 

2. Hypo: gender neutral policy, disparate impact on women? Why is this case being prosecuted? Is this case really the opposite of Hynson, gender neutral statute (but has disparate impact because women are more prone to violence) compared with Michael M. (violence against women also; taking away problem of consent). Who is the statute benefiting and who is it hurting? Stat. Rape statute takes away problem of consent with minor women (trying to get at a similar problem as Hynson). Discriminates against young women by limiting sexual freedom; discriminates against young men similarly situated. 

3. Solution: Any adult and any minor; any penetration. Still results in disparate impact. 

C. Brennan (dissent): wanted actual evidence of rational relationship. 
78. Nguyen v. I.N.S., Supp. 113 (2001) [5h Amendment EP]

A. Kennedy, intermediate scrutiny. A gender-based classification withstands equal protection scrutiny if it serves important governmental objectives and the discriminatory means employed are substantially related to the achievement of those objectives. VMI. Congress' decision to impose different requirements on unmarried fathers and unmarried mothers is based on the significant difference between their respective relationships to the potential citizen at the time of birth and is justified by two important governmental interests:

1. Evidentiary. Importance of assuring that a biological parent-child relationship exists. The mother's relation is verifiable from the birth itself and is documented by the birth certificate or hospital records and the witnesses to the birth. However, a father need not be present at the birth, and his presence is not incontrovertible proof of fatherhood. Because fathers and mothers are not similarly situated with regard to proof of biological parenthood, the imposition of different rules for each is neither surprising nor troublesome from a constitutional perspective. 

2. Determination to ensure that the child and citizen parent have some demonstrated opportunity to develop a relationship that consists of real, everyday ties providing a connection between child and citizen parent and, in turn, the United States. 
3. Is this the same standard as VMI? Yet VMI was stricter scrutiny. Men and women are different. Yet there are social and cultural assumptions built on the biology. Neutral statute would be “hollow”. Where the court believes that the underlying biology are different, the court will hold up. Cases about sex are upheld; as contrasted with education, social stuff. Rationale: sex is a real difference. 
4. Justice O'Connor dissented. 

a) She argued that the majority had neither detailed the importance of ensuring a blood relationship nor demonstrated that the interest genuinely motivated the enactment of 1409(a)(4). 

b) Challenged the fit between 1409(a)(4) and the purported goal of confirming a blood relationship, arguing that 1409(a)(4) is unnecessary in a regime that already requires clear and convincing proof of paternity. 

c) As for the interest in ensuring an opportunity for a parental relationship, she questioned whether the demonstrated opportunity for such a relationship qualifies as "important" without an actual relationship. 

d) Next, she chided the majority for waving off gender-neutral alternatives to 1409(a)(4) and argued that the provision's sex-based classification is an "ill fitting" proxy for a parental relationship - one that relies on the stereotype that mothers almost always develop caring relationships with their children, while most fathers do not.

e) Justice O'Connor additionally criticized the majority for dismissing "volumes of history" of sex discrimination in naturalization law. Finally, with respect to the biological differences emphasized by the majority, she insisted, "we undermine the promise of equal protection when we try to make our differences carry weight they simply cannot bear." 

5. Problems:

a) Uncritical interpretive approach to biology warrants real concern. The Court's clearest failure is one of process: it highly stylized treatment of the issues presented by Nguyen's case, culling a single discrete biological episode - a prototypical birth - from the larger contextual milieu of nationhood, citizenship, parenthood, and history. Having stripped biological fact of all of this context and color, the Court readily cast itself as humble scribe to the unadulterated dictates of Immutable Biology. But in so doing, the Court assumed its conclusion - that a given biological fact is not only relevant, but also so essential and irreducible that the law must inexorably conform. 

b) To reveal the gaps in this argument, one might recast it as such: If relevant and substantial pre-social distinctions underlie a challenged law, they will support a finding of constitutionality. 

(1) Biological distinctions underlie this law; thus there is constitutionality. This reasoning presumes in the first instance that the identified biological distinctions are both relevant and substantial. 

(2) In the second instance, the argument assumes that biological distinctions are pre-social distinctions - that no film of bias blurs the facts. But this second assumption is truly dangerous: Immutable Biology has been bandied about for centuries to sanitize purely social choices. 

c) The purpose of any equal protection challenge is not to explore whether some real difference exists, for if no identifiable difference existed, there would be no basis on which to discriminate or marginalize; the crux of the issue is instead whether such actual differences validate differential treatment. 

d) This undertaking of interpreting biological distinctions before reaching a legal conclusion as to their meaning is the one the Court assumed away.

e) The citizenship statute at issue here effectively equates sex with financial support and caretaking - two generalizations that are expressly impermissible under the Court's recent jurisprudence.

f) Legal decision-making often occurs "without the least awareness of the background assumptions that render it intelligible," but it is the peculiar duty of a court evaluating an equal protection challenge to root out just such background assumptions

79. Hypo: state provides for viagra but not for the pill. Problem? 

A. It’s just s-e-x and the doctrine in general precludes that. Argument: only men will take Viagra but only women will take pill; not gender neutral in impact. 

1. RB: Must show discriminatory intent. “In spite of” and not “because of.”

2. Intermediate scrutiny a la VMI: must show that it’s gender classification. 

3. Argue that it’s gender classification despite the fact that it’s gender neutral. 

a) Same activity? Prescriptive medications designed to facilitate one’s ability to engage in sexual intercourse. Geduldig is hard precedent. 

b) Nyugen: Using the hollow neutrality argument to break through the neutrality. Where we are using physiological differences, it’s not really neutrality we’re looking at. 

(1) Hollow neutrality may be the out from Geduldig.

c) Or apples and oranges. What is the baseline for the medication? What are the norms, understandings and assumptions about what is normal or what is pathological? Viagra as curative, the pill isn’t. Can we think of abortion laws as being EP issues. 

B. Abortion. Doctrinal complexities – law that prohibits abortion is sexual discrimination. Is this apples and oranges and not comparable to men? Why is the norm men? Can something be discrimination when there is no norm? EP law gets real caught up and has problems and inconsistencies with EP law and women’s issues. 

C. Not always self evident whom the law discriminates against. Sex v race discrimination: most cases about sex discrimination were primarily about men – like Craig v. Boren in which there was discrimination against men. 

D. Reverse discrimination in gender. Frontiero: discriminates against women. But if the benefit goes mostly to women, then the reverse case can be made that it discriminates against men (the husbands of the servicewomen). Law discriminates against women and men; it discriminates against couples where the women are in the service. 

80. Kahn v. Shevin, 1114 (1974)

A. $500 tax break for women. Discrimination against men? 

B. H/R (Douglas): rational basis review, hadn’t settled on intermediate scrutiny. 

81. Schlesinger v. Ballard, 1114 (1975)

A. Men subject to mandatory discharge who fail to be promoted. Women get 13 years instead. 

B. H/R (Brennan): post-Frontiero, intermediate scrutiny. Holds up because of the fact that women have less opportunity to prove themselves in combat (underlying discrimination). Does this make it through because it’s remedial to the underlying?

1. Would it survive strict scrutiny under Croson?

82. Hypo: fire department in city, notices its firefighters are disproportionately white men. Two parts to the job. written test and physical strength. Dept. decides to create different standards for blacks and women. Clear gender and race policy to diversity the force. 

A. Standard of review for the fact that the pass grade is higher for whites than minorities: ss, explicit classification on basis of race. Croson. Analysis: 

1. compelling state interest (1) = remedy tailored to specific racial injustice by that particular entity (must remedy past constitutional injury). 

a) Problem: if there’s no evidence of prior discrimination, then there is no harm. Just a disparate impact, which isn’t enough to justify race-explicit remedy. 

b) Problem 2: Even if there was smoking gun, must be tight fit. Consider discussion in Hopwood. 

2. compelling state interest (2): Diversity as important interest under Metro Broadcasting was not specifically overruled by Adarand, and if Powell’s opinion in Bakke is still good law, diversity is a compelling interest. Though it’s more for education than for fire fighting. Would still have to be tight fit under Hopwood.  

B. Standard of review for women: intermediate scrutiny. Different meanings in different contexts. Different in Hogan v. VMI. 

1. Important state interest. 

a) Remediation and gender for O’Connor in Hogan: “if intentionally and directly assists members of the sex disproportionately burdened” which means (1) there must be a past burden (but the past burden does not have to have met the standard of unconstitutionality). Like in Califano v. Webster—prior social security formula burdened women, so court suggests that we can undo disparate impact for women, but it must be in the same sector. Military can adjust promotion policies because its prior policies burdened women. But there is no need for specific victims. Looser formulation.

(1) Department would argue that unlike in Hogan, women really had been discriminated against. 

C. Irony: women benefit where blacks don’t. this is what Stevens says in Adarand. If the court decides to move towards  past constitutional dis. More likely diversity under gender is ok. Diversity might work under intermediate scrutiny. What can we do about this? Applying strict scrutiny: 

1. Benefits of formulaic thinking? Higher predictability in this law. Less political. Gives relatively clear norms. But it’s also Decontextual and gives weird results. 

2. Strict scrutiny is no longer smoking out invidious intent but finding formal equality due to the inadvertent racial effects of a/a. Tension with Washington v. Davis. But then there is O’Connor in Adarand; how do you know if it’s helping or paternalistic? 

3. (1) Differential review between race and gender; (2) Consistency; (3) and Washington v. Davis gives us this outcome. 

Other Classifications

How do we decide what classifications deserve heightened scrutiny. 

83. City of Cleburne, Texas v. Cleburne Living Center, 1119 (1985) [RB w/a bite: not suspect or semi-suspect class, but city’s underlying pretext and bald animus is clear]

A. White gives us the other side of the immutability coin. 

1. Biology-based immutability argument. Mental retardation shows that they are dissimilarly situated. Hence, justification for different treatment. Biological differences are not social constructs. 

2. Mentally retarded people don’t need legislation because their families will take care of them (notice the similarity to women and voting rights). 

3. The fact that White wants the legislature to address the problem means that he can’t do strict scrutiny because if he does, he will dissuade the legislature from this issue. 

4. Hard to figure out line-drawing; there is a spectrum of cognitive (dis)abilities. White recognizes the lack of clear dichotomies. 

B. Rational basis test? 

1. Court applies the test, but in searching terms. We get the sense that Cleburne’s arguments are pretextual and coming close to bald animus. How do we know this? (1) city’s 500 year flood plain argument; (2) the fact that the children will make fun of them; (3) and others. This is out and out bigotry and dislike. 

2. Court was not yet comfortable with mental retardation, Cleburne like first step (a la Reed v. Reed). The other possibility is that the court was not moving towards that, rather that RB is rubber stamp unless there is animus. 

3. The Court concluded mentally retarded adults constitute neither a suspect class or even a "quasi- suspect" class. Thus, no heightened scrutiny was called for to evaluate the classification at issue. The Court concluded, however, that the lack of suspectness of the affected class "does not leave them entirely unprotected from invidious discrimination." Under the review applied to the special use permit requirement, the city had failed to meet its burden to justify the distinction drawn between mentally retarded adults and other groups of adults not subject to the exclusion from residential living

C. Marshall concurs and dissents (Brennan and Blackmun)

84. Board of Trustees of the University of Alabama v. Garrett  [Intersection of 14th Am & Sovereign Immunity]

A. Facts: 

B. Issues:

1. White in Cleburne is invitation to the legislature. White does this so that the legislature will be able to create beneficial legislation without having to undergo strict scrutiny. The legislature is better positioned to take care of these issues because they are so complicated and nuanced.

2. Congress creates ADA under the CC and 14th. But Congress cannot abrogate sovereign immunity under the CC. So the issue in Garrett is about Title 1 employment. 

3. Intersection of: Sec. 1 of 14, Sec. 5 of 14, 11th Am (Is this under Sec 5?) and 5th Am. 

4. Under Sec. 5 of the 14th, Congress can only act if congruent and proportional to Section 1 (Boerne), which gets us to Sec. 1 (which gets us back to Cleburne Living Center the SC decision of Sec. 1). 

C. HR (Rehnquist)

1. Reaffirms and restates that this is rational basis 

2. Disparate impact is not a violation of Sec. 1. Necessity of reasonable accommodation—what does this have to do with disparate impact? 

a) Even if Cleburne said suspect class, then the failure to hire wheelchair bound under Washington v. Davis would not be unconstitutional. It’s just disparate impact for people in wheelchairs. If people are dissimilarly situated, then there will be disparate impact and unless we can prove intent, there is no constitutional violation in not taking interest/needs into account. Reasonable accommodation is not congruent and proportional to Sec. 1 violation since there was no constitutional violation under Sec. 1 (regardless of status). 

b) Does status matter? Doesn’t seem to matter if suspect class or not. 

c) Irony between Cleburne and Garrett: Cleburne talks about using RB in order to defer to the legislature. Court was concerned about issues of legislative competence. This desire to give legislature leeway gets turned on its head in Garrett. This limits the legislature from remedying the problem in the first place (since it’s disparate impact). Reverberation of Morrison. 

85. Post Boerne & Morrison

A. If Congress legislates for

1. Suspect class, gets knocked out under Adarand (5th Am)

2. Non-suspect class, gets knocked out under 14th 

B. Why isn’t Sec. 5 (14th) not applicable to Garrett? Because there’s no evidence of wide spread problem. Even though her case is case of invidiousness (employer doesn’t like breast cancer survivors), there’s no history of discrimination against breast cancer survivors. 

C. Re-grouping Morrison: there was no state action. Congress can’t remedy private discrimination. 

D. How are reasonable accommodations different from/similar to affirmative action:

1. Individual requests (under ADA) as case-by-case issue. Though there are general ADA guidelines. 

2. Not the same zero-sum game. Not at the point of entry tension (a/a about letting people in the door) v. accommodations over time. 

E. Section 8 housing comes under the spending clause. 

1. Parmet brings suit against Northeastern for discrimination against her as ambulatory person having to walk and not getting handicapped parking. Suit would be under 5th Am. Rational basis will apply. There won’t be a consistency problem because a rational legislature could have found handicapped parking was necessary. Reasonable accommodations v. affirmative action—disability is at the top of the hierarchy (disability, gender, race). 

F. Why  hasn’t the 11th Am come up? Cases we’ve read (except for Garrett and Kimmel) is that (a) cases coming up through the states, or from the states up to the SC; (b) cases against municipalities—state for purposes of 14th, but not for the 11th; (3) many of the cases are brought under the doctrine of ex parte  ___ (against officials of the state), cases against officials do not invoke 11th Am. Ex parte ___ is only for prospective damages, not remedial. ADA was for remedial damages, so ex parte not available in Garrett. 

86. Substantive Due Process:

A. general right of privacy/autonomy:

1. First, ask whether the regulation in question touches on something related to procreation or bodily autonomy.

2. Second, try to compare to cases and ask whether the right is similar enough for the Court to protect it within "privacy" or whether it is just a "liberty interest"

a) Skinner: no forced sterilization (based on EP)

b) Griswold: no telling married people they can't use contraceptives
c) Eisenstadt: no telling anybody they can't use contraceptives
d) Roe

e) Belle Terre: right to establish a home if not related is not in the right to privacy

f) Moore: privacy right does protect family from excessive intrusion

g) Bowers: no general right to sexual autonomy, even in the home, and correspondingly no right to be left alone

h) Zablocki: fundamental right to marry

i) Kelley: no fundamental right to control personal appearance (although unclear if this applies to anybody but cops)

j) Youngberg: fundamental right of the involuntarily committed to be free of physical restraint and be in a safe environment

87. Romer v. Evans, 1259 (SC 1996) [14th EP]

A. Court strikes down amendment to Colorado constitution that prevented legislation giving rights to homosexuals using rational basis analysis but looking more closely. The legislation targeted a politically active gay rights movement and denies them legal rights.

1. Immutable: controversial, have an orientation, what you choose to do about it is your choice.

2. Salient: not necessarily. Able to modulate the impact of the stigma. Similar to religion, can choose to be public or private. Speaking from conviction about public identity.

3. History of prejudice: sex acts were criminalized in Bowers, this case does not overrule it. Character of history is that homosexual acts are unspeakable. This movement is challenging that assumption by questioning dominant beliefs. Bowers continues to stand based on:

a) Character of fundamental right: have a fundamental right to intimate life, not distinguished by sexual nature.

b) Justify state intrusion: non-procreational sex is always wrong, degrades gender roles.

4. Irrelevant to legitimate state purpose: the state can’t deprive people of rights because of their convictions, overrules Mormon cases. The state is violating central American principles:

a) Conscience: legislation directed against public identity which is very close to the religion clauses.   Don’t focus on immutability and salience, want to link directly to the religion clauses, may have more force than race arguments.

b) Speech: by removing protections for this group, hindering their right to free expression.

c) Gender degradation: strong element of sexism in these laws, rooted in issues of gender identity, cases based on a respect for autonomy.

5. Powerless minority: able to organize here but don’t have support of the majority and fear of stigma hinders efforts to increase representation.

B. Should sexual orientation be suspect class. Pro: (1) history of animus and antipathy; (2) immutability argument (con: immutable characteristic in biological sense but people won’t know from looking at you; can then be used to justify discrimination—they really are different!! Like in Cleburne, and Michael M., Geduldig. Roles of biology the court uses; based on outmoded view of differences(response would be Scalia’s point that the classification is based on behavior, therefore rational(then in response there’s the difference between status and conduct; the status apart from conduct. Court likes to elevate classifications that it believes are dichotomous. 

C. Carolene Products Ftnt 4: democratic process. Are gays and lesbians discrete and insular minorities? Not according to Ftnt 4. analogize to women’s situation. Not a minority, but like women realistically do not have huge political clout. 

D. Should the classification come under the aegis of sex discrimination? Should gender classification be a useful way of thinking about this problem? Are laws prohibiting same sex marriage examples of gender discrimination. Loving v. VA. 

1. Letting all the groups in, now we have the problem of consistency. If we let in gays, now heterosexuals could bring claims as well. Reverse discrimination? ***Always think about the other side of the coin in these cases.**

E. Dissent: This goes too far - CO should be free to protect its sexual mores through its political process. This isn't discrimination - just a lack of special protection. Since SG can make homosexual conduct criminal surely it can allow laws that disfavor gays and lesbians. Shouldn't the SG be free to send out a message that it doesn't approve of homosexuality.

F. Given that the RB test applies, why is Am. 2 unconstitutional. Cleburne: what does RB really mean? Does it matter about suspect class? 

G. Hypo

1. Someone applies to be a school teacher in city A, turned down because gay. Theory is that teacher would be a bad role model. Does this violated the US Constitution? 

a) No statute( discrimination( rational basis( upheld

b) SC would apply the RB test. Town would argue it’s fine for gays to be accountants, policemen, fireman but not teachers because they’re bad role models. Would it survive traditional rational basis? Legitimate state interest to protect the moral welfare of children. SC would not substitute its judgment for the school board. 

c) The SC may also apply the RB with a bite. 

d) No statute( no anti-discrimination law 

e) Could we challenge the state’s decision because of the absence of the law. Teacher not hired brings claim? 

(1) No state action. Not a suspect or semi-suspect class. Still rational basis. 

2. So what’s wrong with Amendment 2? 

a) There’s a difference between having no laws and passing referendum preventing the law. 

b) Justice Kennedy suggests there’s something different between ordinance, statute and constitutional provision. But is there a constitutional mandate differentiating between what should be in constitution v. ordinance/statute

c) Aura of footnote 4, hindering the democratic process. has in some way to do with the classification. 

d) Amendment makes it harder to change the status quo. 

H. Is Romer inching us towards higher scrutiny for classifications. Definitely not traditional RB test. Question about Romer is when it applies: (1) b/c of sex orientation; (2) b/c of Constitutional amendment; (3) or something else? When and why does the court apply heightened scrutiny. Combination of factors. 

I. Lower court said that this amendment deprived group of ability to participate in the political process. Kennedy similarly says that it makes it harder for this class to brawl in the political process; not permitted to gain from the process. Doesn’t mean they’re entitled to win because after all if there were no law, it would be fine. Kennedy is sensitive to what is at stake, not simply that there’s a group at stake. 

J. What else bothers Kennedy. The animus issue. Kennedy can’t see any rationale for this except for dislike of this group. This is too broad and too high a level of generality. <this is a lot like Cleburne, animus is irrational. Garrett, Cleburne and Romer move toward the same holding: that if you pass laws because you don’t like the group, that’s always irrational.> One reading of Romer is that all laws passed due to “we don’t like them” will be unconstitutional. 

1. Where is this rational basis test going? Are we moving to a higher standard of review? Is it b/c of this group? B/c of animus? B/c of animus & constitution = footnote 4 type issues? Is Romer a stepping stone a la Reed v. Reed. 

2. Animus only works where you have explicit, de jure discrimination. Compare to disparate impact of marriage laws (men & women only). Loving could be seen as disparate impact (as VA did) or as verboten classifications (the way Warren saw it). Marriage statutes do not use the verboten classifications. 

K. Different sex marriage statutes are obviously using the verboten, but it’s a lot like Geduldig. 

L. O’Connor arguing for the necessity of ss in Croson, you can’t get to intent unless you do ss. 

M. Yet while claiming rbr, court seems to be finding (sniffing out) intent. 

N. Kennedy also sees caste legislation here, a la Harlan’s dissent. Putting this into the Constitution is caste creating. 

O. Scalia:

1. Just putting the group on equal footing. Baseline rational basis is that discrimination is ok. Are we doing RBR or animus? 

2. If the state can criminalize conduct associated with gays and lesbians, then why can’t the state do something less than criminalizing, like discriminating on the job. It’s not a caste in the forbidden way, it’s already criminal. Is this the same as anti-discrimination against methadone users. Difference is degree (constitutional amendment v. statute), individual v. conduct (homosexual conduct/status); law doesn’t have to be perfect. 

3. Underlying problem: might Bowers be overruled?

4. Kulturkampf: not the role of the court, court shouldn’t resolve this issue. Imposition of court on the popular will. CO may be rednecks, but it’s their choice. What other opinion of Scalia is this close to? A lot like dissent in VMI—we think it’s stupid and elite, but that’s not what the folks think. This is profoundly democratic. 

5. Individual v. group rights under the 14th? 

6. Civil Rights Cases, p 291 “ceases to be the special favorite of the laws” 

7. 14th Am as overt transfer of power from the states to Congress. 

a) Fired from U Mass b/c democrat: relief? Political belief in association. Brandenburg, Whitney. Political beliefs are protected by 1st Amendment. Interesting complications: can governor appoint heads of cabinets because republican? 

8. Why not let each state do its own thing?? Carving out state role of sovereignty and autonomy. 

9. Is CO’s amendment violation of DCC? Of Article IV privileges and immunities? 

10. What values must be uniform? What can states decide for themselves. What discriminations can legislatures can decide v. court? 

11. Repealing protections to place resources only on suspect classes. State action? Yes. But no animus, over breadth, or caste. Discrete piece of legislation tied to RB, then it would pass. 

12. Romer as bridge or little bit of this and that—strong sense that this case is tradition EP case in the way it focuses on the classification (race, gender, mental retardation). Not just about classification, but about the activity (political activity and empowerment: going to the legislature). Now we move to cases focusing less on the “who” and more on the “what.” There is a group of cases focused more upon the what: activities protected—

a) During the Lochner era, certain economic transactions are protected. 

b) Then during Williamson v. Lee Optical, Court got out of the substantive due process game and went to RBR.

c) Then incorporation of BOR into 14th brought back the substantive due process—bringing back the “what” classification. A form of substantive due process. 

d) These are the harder to classify cases

88. Skinner v. Oklahoma, 1133 (1942) [14th EP]

A. Certain felonies “involving moral turpitude” come under the Sterilization Act. Nothing wrong with chicken thieves being felons, but sterilization? It’s not that the state can’t use the classification (usually it’s fine), but sterilization is problematic. 

89. Griswold v. Connecticut, 1134 (1965) [14th Penumbral approach to rights]

A. Planned Parenthood subject to criminal statute for providing contraceptive information. Statute is not facially discriminating—it applies to anyone who gives out information. 

1. There is an EP claim by disparate impact (women who will end up pregnant); Disparate impact on the poor—legal in NY, which is what the rich people did. 

B. Douglas (penumbra methodology)

1. Constitution does not have to spell out every protection. You can’t find it in the text, but it’s the emanations from penumbras, zones of privacy. Recognizing a realm of marital privacy extending to the right to use birth control. State interest here?

2. What other cases did this? 

a) Marbury v. Madison: judicial review. 

b) The federalism cases: O’Connor and the 10th amendment NY case. Code of interpretation. 

3. Strengths of penumbral approach:

a) Constitution as living document

b) Douglas is a New Dealer friend of FDR: suspicious of substituting court’s judgment—wants limitations on judicial discretion (Lochner era Justice). He’s doing substantive due process but he can’t call it that, because he choked it in Williamson Lee Optical. Therefore inventing something new. 

c) Text bound approach. Not parsing, but trying to understand the document as a whole. 

4. Problems with approach: 

a) There is no restraint on this approach. Playing the pick and choose game. Biggest problem with this approach? It is due process. Major federalism problem—not doing substantive due process, but going through the 14th Amendment. Even if these rights existed, these were rights against the federal government, not against the states. There are a lot of leaps in this logic. 

b) Sticks us with status quo. 

C. Concurring opinions: Wanting to come out at the same place, using different methodologies. 

1. Goldberg: 9th Amendment as canon of interpretation (the how). Criticism is unfair—he hasn’t discovered a new amendment, just saying that the 9th Am. Lends support, a reminder on how you interpret in a way that reads the BOR as not implied exclusion of all unenumerated rights. (Similar to O’Connor & 10th Am. In NY—not an independent source of rights, but gloss and reminder to read Article 1 narrowly.) 9th Amendment as canon of interpretation. He realizes he has a federalism issue, but it’s almost like a contra footnote 4—it’s not just that limited group. Still leaves the problem of what are the unenumerated rights (the what). Goldberg says look to “traditions and collective conscience” & “fundamental” rights. This edges him closer to Harlan’s opinion. 

2. Harlan: SDP & fundamental rights. Let’s call it what it is. This is the 14th Am. Which applies against the states. How do we determine the content? Similar to Goldberg ending up in similar place, though starts with 14th. No magic formula. No emanation from penumbra. Court has to struggle this one out. There is no predetermined answer, court has the hard burden. Tradition is living, breathing and changing. 

a) Strengths/weaknesses: does it really matter what hook you attach the right to? Three different analyses all start with different doctrinal hooks, but end up in the same place. As long as you go at least a half-step away from textual certainty. We end up at the same arguments. 

D. Dissents: Black & Stewart. No matter what you do, you end up back at Lochner. Leave this to the people and political leadership of CT. 

E. Individual autonomy in the constitution. Recall Brandeis’ approach in Whitney—not only political right, but there to protect individual right to self-express. Individual claims: Douglas’ argument is about this individual autonomy. This is definitely cultural norm, but why this and not donuts? 

1. Why do I need the court to intervene if my legislature is fairly sensitive to these issues? 

2. Why is this right the protected right? Why not let the political process take place and change mores? 

a) What is the decision? 

(1) Decision to procreate, or not. 

(2) Decision to be left alone in the bedroom. Irony is that these people are NOT in the bedroom, they’re in the clinic. 

(3) Dr./Patient relationship. 

(4) Marriage and privacy. Look at tort liability as under girding—husbands and wives can’t sue each other. This is hands-off territory. We treat marriage as somewhat autonomous institution. 

3. Clearly an underlying church and state issue. What’s the problem with making an establishment clause argument? This isn’t really an explicit church/state issue. Political acceptance of moral teaching is not de facto impermissible (murder is wrong for Catholics, but does that mean murder is wrong?). church’s influence is not itself a violation of the establishment clause. 

90. What activities are protected by the constitution? 

A. As we go through this discussion—overarching questions in mind:

1. How do we interpret the constitution to determine coverage/treatment of unenumerated rights? Rights not specified in Constitution. What mode of analysis do we use to answer this question?

2. What are the content of unenumerated rights? How broad? 

3. Should there be any unenumerated rights? 

4. Why should the court answer this question, regardless of what those rights are? Loving as EP “suspect” case. Warren’s alternative ground: marriage as fundamental right. Close to Moore, how do we define marriage? Miscegenation isn’t marriage. Warren’s platonic sense of marriage. How does Warren know what it is? Is marriage something for the legislature to define. 

a) Is this a demand for conformity among states? Most states allow grandmothers to live with grandchildren. 

b) Is there anything else for the court to do than rely on what is normal or get out altogether? 

c) Should the court apply strict scrutiny in these cases? 

d) We regulate fundamental rights all the time: defining one’s concept of existence under applied external standard. 

91. Eisenstadt v. Baird, 1145 (1972) [court moves away from marriage towards procreation]

A. Giving out contraceptive materials to unmarried couples. Baird was advocate for Planned Parenthood; PP won against the state. MA decides only to apply the law against unmarried couples having read Griswold. 

B. H/R: Court uses EP analysis as to unmarried v. married. Treating people as individuals. This is like Romer, no suspect class but the activity is important: can’t deny access to one group and not another group. Irony is that court makes the distinction and then says “how can you make such distinctions?” Court moves away from marriage and towards procreation/contraceptive use by individuals. Carey ensures minors access to condoms in a similar way. (A little in the same way how post-Brown cases applied Brown pretty broadly without quite explaining how.) 

92. Village of Belle Terre v. Boraas, 1155 (1974) [Municipal zoning ok if not family]

A. Six unrelated college students challenge family statute. Court says no fundamental right or privacy issue involved. Disparate impact against college students. 

93. Moore v. City of East Cleveland, 1156 (1977) [Municipal zoning is not ok if it is family]

A. Grandmother challenges family definition of nuclear family as opposed to extended family of cousins. Disparate impact on the basis of wealth, culture/ethnic, and broken families. 

B. Underlying assumption is that there is such thing as family outside political sphere. Court must define family to protect it. Is this Lochner? Is this simply a right against a politically idiosyncratic city? 

C. Are these rights fundamental or majoritarian? 

D. What is family? Blood & legal relations. How expansive would this definition be? Natural law? There is a sense of naturalness to this distinction. How do you know what natural law is? John Stuart Mill? The Bible? The history in this country? 

E. Standard of review: rational basis? Or is this already getting to Cleburne rational basis with a bite? 

F. Not looking at what a reasonable legislature would have thought, but at the actual reasons and intent. 

94. Michael H. v. Gerald D., 1157 (1989) [14th Amendment “liberty” interest Due Process analysis: PDC is really SDP claim under CA substantive definition of “father”]

A. Issue: Warring dads: biological dad wants visitation rights, social dad and mom don’t. 

1. Claim is procedural due process under state constitution against state law that says child of woman and husband is presumed to be child of marriage unless within 2 years other paternity is established. He missed 2 year deadline. 

2. Can a state define what it means to be a parent? That is Scalia’s question. 

3. Post Griswold, we’re moving towards DP (though recall Romer was under EP)

B. Holding: This is not procedural, it is substantive because it defines what ‘father’ is. 
1. Therefore substantive analysis is employed: this is broader than physical restraint, but the court must be extremely wary to go broader. What liberty other than confinement constitutes liberty?
2. Is this a fundamental right/liberty? this is to be judged by history and narrowly: is the relationship between persons situated as Michael and his daughter (non-custodial) a fundamental liberty i.e. family? (of course not.) 
a) What’s the difference between Scalia and Harlan:
(1) (Harlan in Griswold—the heavy burden but the responsibility on the court)? Scalia is more distrustful of the judiciary; more skeptical of ability of federal courts to answer these questions. Different tone. 
(2) Tradition—Harlan has more dynamic view compared to Scalia, who has pretty static view of tradition and history. Harlan is guided by tradition, and we recognize change from tradition. Scalia looks backward, not forward at evolution. Tradition is reference point and check against judicial. Social wars shouldn’t be played out in courts (Kulturkampf). 

3. Footnote F (joined by Rehnquist): here’s the formula. What’s the tradition in the most narrow sense that can be articulated. Asking the specific question about adulterous fathers. What is protected is what was protected in LEGAL tradition. Footnote F is rights of adulterous father and narrowest possible use of tradition. 

(1) Outcome determinative. Reducing discretion. 

(2) The more narrow, the less likely there’s protection. We shouldn’t expand these rights; let the legislature deal with it. 

(3) Problem with footnote F: foundational cases haven’t used this approach. Assumes tradition is singular and straightforward. 

(4) Looking at the common law doctrine as tradition. In part a function of necessity and turning it into mandate (there were no DNA tests at that time, so they had to create presumptions). 

4. Brennan: use caselaw, but built on the assumption that Michael H. is in the same position as the other fathers; underlying assumption is that biology is fatherhood. Rapists? 

a) Why aren’t these just questions for the state to determine? How does Brennan know that Michael H. has claim to this child just because he has relationship. 

Abortion

95. Roe v. Wade, 1172 (1973) [substantive due process/privacy]

· To what extent is Roe (un)like the other cases? 

· Two issues: (1) is the right a liberty protected by DPC? (2) Even if it is, does the state have a compelling state interest to prohibit the exercise of that liberty. Blackmun finds there is liberty under the 14th DPC. Doesn’t use history and tradition, but also shows history is not opposed. Fetus is not constitutionally protected interest, therefore not compelling. What is the compelling state interest? There is no comparable jurisprudential discussion of what is compelling state interest. We spend a lot of time on the right, but not on what’s the compelling state interest. Why the distinction between 1st & 2nd trimester? Why is this compelling? 

· Maternal health is compelling state interest, but in 1st trimester only little regulatory, and in 2nd more complex regulatory. 

· Blackmun severely critiqued. Coming close to abortion code itself. Too detailed? Compromise? Thought that this would diffuse opposition? This was similar in some respects to Brown. 

· Roe was not the start of changing abortion laws. CA & NY had already changed their abortion laws. Neither was it the start of the controversy, i.e. civil disobedience, etc. Once Griswold & Eisenstadt decided, abortion was clearly on the docket. 

A. Blackmun: Strikes down state statute criminalizing abortion except to save the life of a mother. Very broad prohibition on abortion. 

B. Steps in the Court’s reasoning:

1. History of abortion: from Greek times to Common Law, woman had broader right to terminate pregnancy. These abortion laws are of “recent vintage.” Reverses use of history, not to derive the right (like Scalia), but to show that history is pretty big. 

2. State’s interests: (1) Victorian mores; (2) safety of mother; (3) prenatal life, rephrased as potential life. Empirical refutation of State concern over health and medical hazards. Modern techniques have made this a non-issue except at late stage of pregnancy. 

a) State didn’t make moral argument. Why not? 

b) Standard of review? What do we have to ask first? What is the recognized fundamental right/privacy? 

3. Right of privacy discussion:

a) No explicit mention of this right in the Constitution but Blackmun affirms the right as one implied by the First (Stanley), Fourth, Fifth, Ninth (Griswold, Goldberg concurrence), and Fourteenth (Meyer) Amendments as well as the penumbras of the Bill of Rights (Griswold). 

(1) Privacy in autonomous decision making following Griswold and Eisenstadt. We don’t get to this point with Scalia. 

b) The right of privacy founded in the 14th Amendment DP is “broad enough to encompass” the abortion decision. The Court focuses on the harms posed by unwanted pregnancy and unwanted children to the woman. 

c) Dr/Patient relationships in particular context, clinical imprimatur.

d) This fundamental right is not absolute: 

e) When is state regulation justified? 

(1) Compelling state interest

(2) Legislation narrowly drawn to achieve that interest.

4. Textual/history/originalism argument: “person” in the 14th Amendment does not include the unborn so fetuses are not protected outright. Court looks to Constitution’s use of  “person.” 

a) Assuming he’s right that not a person under 14th, does this mean that the state doesn’t have an interest in that potential life? Why does a fetus have to be a person for it to be a compelling state interest (in the first trimester)??? 

b) In light of the vast disagreement over the issue of when life begins, Court refuses to let the State adopt any one theory that would override the woman’s rights. 

c) State has (distinct) important and legit. interests in protecting both:

(1) the health of the pregnant woman

(2) the potential human life

5. Trimester system: the State’s interest in each element of above can become compelling at different points in the pregnancy:

a) 1st trimester: neither state interest is compelling, so abortion is left ot medical judgment of physician.

b) 2nd trimester: state interest in protecting mother is compelling, so it can regulate abortion to further that interest.

c) 3rd trimester (viability): state interest in protecting potential life is also compelling, so state may regulate or even proscribe abortion, except where necessary to preserve health of mother.

C. Douglas concurrence:

1. Griswold was substantive D.P. and so is this.

2. Ninth Amendment: many of the rights “retained by the people” come within the meaning of the “liberty” of the 14th Amendment, including: 

a) Control over development and expression of intellect, interest, tastes, and personality.

b) “absolute” First Amendment rights

3. freedom of choice over marriage, divorce, procreation, contraception, education of children

a) fundamental rights but subject to some control if “compelling interest” is shown and the statute is “narrowly and precisely drawn.”

4. freedom to care for one’s health and person, freedom from bodily restraint or compulsion.

D. White dissent:

1. Nothing in the language or history of the Constitution supports the Court’s judgment.  

2. This is “an exercise of raw judicial power” that creates a new right that overrides the legislative judgment of many states, all of whom should be constitutionally entitled to balance the interests of the fetus and the mother.

E. Issue of sex discrimination: Equal Protection problem?

1. Only women become pregnant and need abortions. These laws single out women:

a) Tribe, Constitutional Choices: outlawing abortion conscripts women as involuntary incubators and usurps control over sexual activity. A biological difference turns into a social disadvantage. So right to abortion may be a matter of resisting sexual domination.  

b) This line of reasoning allows one to make this argument: a selective cooptation of human bodies for the protection of third parties is unconstitutional.

2. Ely’s response to the E.P. attack: women may be a “discrete and insular minority” vis-à-vis men, but not vis-à-vis the fetus. Instead, fetuses are even more of a minority vis-à-vis women.

F. “Compelling state interests”: why isn’t the protection of fetal life compelling at every point in pregnancy?

1. Epstein: Roe claims that it did not want to adopt a theory of life that would override the rights of women, but it instead adopted a theory that overrode the “rights of the unborn child.”

2. Tribe: The decisionmaker should be the woman and not the Gov’t because the reasons for the state to make the decision were rooted in deep sectarian controversy -- an Establishment Clause problem.  (Harv. L. Rev. 1973).  He later changed his mind about religion’s role in the debate: religion should and will have a significant role in the political discussion and there are significant non-religious reasons why one could oppose abortion.

3. Perry: Substantive D.P. constitutionalizes conventional morality and Roe’s reading of conventional morality was accurate.  He later changed his mind: There are no consensual values sufficiently determinate to help the Court.

4. Cox: Problem with Roe: it’s a political judgment based on currently available evidence.  Nobody will believe it came from the Constitution.

5.  “When life begins” involves a moral judgment, which can satisfy the rational basis standard (Griswold, Harlan concurrence), but can never constitute “compelling state interests.”

6. Fetus as “person”:  The Court said it need not resolve question of “when life begins.”  But given the difficulty of this question, should the Court not defer to the legislature?

a) If the fetus is a person, is it dispositive (i.e. a sufficient end for gov’t restriction) or can abortion still be permissible?

(1) Tribe: Abortion laws were never consistently enforced. So the Court saw these laws as pointless expressions of worry about the health of women coupled with moral disapproval. Since Roe, the abortion rate has only increased from 20-25% to 27%.

(2) Thomson: Violinist hypo: If a famous violinist were attached to your kidney, and the violinist’s life were dependent on your continuing that attachment for 9 months, you might be justified in disconnecting the violinist.  The “right to life consists not in the right not to be killed but in the right not to be killed unjustly.”  So is abortion unjust killing?  Does it matter if the intercourse were voluntary?

7. Viability (point after which the fetus is capable of meaningful life outside the womb) problems:

a) shifting viability: it is not biologically fixed.  So if the state wanted to protect fetus, it would improve technology?

b) uncertain viability: it varies from fetus to fetus.

c) post-viability abortion: does the health of the mother outweigh the life of the fetus?

96. Planned Parenthood of Southeast. Penn. v. Casey, 1202 (1992) [recast Roe as liberty; choice]

A. O’Connor, Kennedy, and Souter (joint opinion):

1. “Liberty finds no refuge in a jurisprudence of doubt.”  The Court reaffirms the “essential holding” of Roe despite upholding several state restrictions on abortion. It upholds an informed consent requirement, a 24-hour waiting period (uncon: Stevens, Blackmun), parental consent requirement and a clinic reporting requirement, but strikes down a requirement for prior spousal notification (uncon: O’Connor, Kennedy, Souter, Stevens, Blackmun). 

a) Whole thing unconstitutional: Stevens, Blackmun; these two want to re-affirm as in Akron case.

b) Whole thing constitutional: Rehnquist, Scalia, White, Thomas. These justices want to overrule Roe altogether. Rehnquist & Scalia were originally dissent in Roe. 

c) Three justices want to keep some and throw some out. 

d) Question: how much weight to give to this opinion? 

e) Whose gone since Casey? Blackmun & White. Replaced by Breyer & Ginsburg. 

f) Today: 3 justices in support of Roe; 3 in opposition; 3 in the middle. 

2. The Court’s characterization of the “essential holding” of Roe:

a) Woman has right to choose abortion before viability, without undue interference from the State. Undue Burden Test. Instead of fundamental liberty, the court switches gears and re-phrases and re-conceptualizes the doctrine. They throw out compelling state interest and trimester approach of Blackmun. 

b) State has power to restrict abortions after viability, except in cases where the pregnancy threatens the woman’s health.

c) State has legitimate interest in protecting maternal and fetal health throughout the pregnancy.

3. Discussion of liberty component of D.P. Clause:

a) Rejects view that liberty is restricted to the first 8 amendments (Bill of Rights).

b) Rejects view that liberty only protects those practices protected by the States at time of 14th Amendment ratification. Rejects Michael H. footnote. 

c) Endorses view that the scope of the liberty is not “a series of isolated points” but a “rational continuum” which “includes a freedom from all substantial arbitrary impositions and purposeless restraints.” Invokes Ninth Amendment as a rule of construction.

d) The Court must use “reasoned judgment” in this area. Echoing Harlan, common law job of the court. No easy answer, this is a struggle. 

e) The law protects “matters, involving the most intimate and personal choices a person may make in a lifetime, choices central to personal dignity and autonomy . . . . At the heart of liberty is the right to define one’s own concept of existence, of meaning, of the universe, and of the mystery of human life. Belief about these matters could not define the attributes of personhood were they formed under compulsion of the State.”  Woman’s destiny. “spiritual imperatives” & “place in society”. 

f) If you question Roe, you question the other cases.

4. Stare decisis: the opinion goes through a four part analysis to see whether to overrule:

a) Is the rule unworkable?

b) Is the rule subject to a reliance that would create hardship if overruled?  

c) Is the rule merely a remnant of abandoned doctrine because related principles have advanced?

d) Is the rule robbed of significant application or justification because facts have changed?

e) The analysis leads to the conclusion that Roe’s central holding should be affirmed.  

f) Court compares this case to Lochner’s demise in West Coast Hotel and Plessy’s repudiation in Brown.  In both of those sets of cases, the Court had to respond to facts that the Court of an earlier day could not perceive. 

(1) Yet these were highly contested issues at the time they were decided. 

(2) Here, the factual underpinnings of Roe had not changed (but were there really fact changes in Lochner & Plessy?). There were some fact changes, but it’s hard to see that WWII made Plessy wrong. 

g) Also, the legitimacy of the Court is especially at stake because this is such a divisive issue, and Roe tried to end national division by calling on the sides to accept a Constitutionally rooted mandate. 

(1) Sticking to precedent because Nation needs to see our consistency, despite the fact that it’s a little disingenuous. Does this mean the Nation needs someone behind the screen? Can’t capitulate? But there are politics on both sides. This argument is weak. 

(2) Substantive DP v. equal protection. 

(3) JO overrules Akron? What about stare decisis? We just don’t overrule big cases? Not even a discussion of Akron. 

5. The woman’s liberty vs. the State’s interest in the fetus. Analyze the former rather than the latter.

a) Line is drawn at viability because of stare decisis and concept of viability itself.

b) Before viability, the woman has the right to choose abortion and the State may not prohibit it. This is the central holding of Roe.

c) As in Roe, subsequent to viability, the State may even proscribe abortion.

6. Rejection of the trimester framework because:

a) it misconceives the nature of the pregnant woman’s interest, and

b) it undervalues the State’s interest in preserving potential life.

7. “Undue burden”: a new standard for evaluating the state regulation.

a) This is a conclusion that “a state regulation has the purpose or effect of placing a substantial obstacle in the path of a woman seeking an abortion of a nonviable fetus.”

b) The means chosen by the State to further the interest in potential life must be calculated to inform the woman’s free choice rather than hinder it. 

8. 24- hour waiting period. Highly formalistic: no burden. Highly formalistic approach. 

9. Spousal consent: effects certain women, but unconstitutional. Sociological? Feminist autonomy, but no sense of class impact (not a denial—but legally irrelevant). 

B. Blackmun, concurring/dissenting:

1. State restrictions on abortion violate a woman’s right of privacy in two ways:

a) right to bodily integrity harmed by compelled continuation of pregnancy, and

b) right to make decision about reproduction and family planning is deprived.

2. Constitutional guarantees of gender equality are also violated by the conscripting of women. The state assumes that women can be forced to accept motherhood. But Geduldig is still there, so can’t do EP. 

3. Court should not get rid of strict scrutiny and trimester framework.  

4. Criticism of Rehnquist: a stunted conception of individual liberty as a laundry list of rights rather than a principled account how these are grounded in a more general right of privacy.

C. Stevens, concurring/dissenting: agrees with the emphasis on stare decisis but urges a more careful weighing of the interests. The State’s interest must be secular; it is also not grounded in the Constitution, while the woman’s interest in liberty is. He puts a thumb on the scale for the woman’s liberty interest.

D. Rehnquist concurring/dissenting: Roe was wrong and should be overruled.

1. There is no all-encompassing right of privacy and certainly it doesn’t extend to abortion.  The core meaning of D.P. is freedom from physical restraint, and the issue is how far beyond we should go.

2. Roe read earlier decisions too broadly. Abortion is different from the other rights in “liberty” line of cases because it involves purposeful termination of potential life.

3. History: There is no deeply rooted tradition of abortion in this country.

4. He rejects the stare decisis argument because

a) the joint opinion has vitiated Roe, leaving only a facade.  

b) the principle of not reconsidering resolutions of divisive controversies is contrary to practice.

5. The undue burden standard, unlike strict scrutiny in Roe, has no recognized basis in Con Law.

a) “What is a substantial obstacle” will open the doors to judge’s subjective determinations.

6. Test should be rational basis test as set forth in Webster: rational relation to legitimate state interest.

E. Scalia, concurring/dissenting:

1. Abortion may be a liberty in the “absolute” sense, but it is not recognized by the Constitution:

a) Constitution says nothing.

b) longstanding traditions of American society have permitted its proscription.

2. The rational basis test should apply.  

3. The undue burden test is standardless and has no principled or coherent legal basis.

a) it will not clarify, but confuse

b) it only conceals raw judicial policy choices.

4. Strongest argument: reliance on stare decisis is contrived: “keep what you want and throw away the rest”: the trimester framework was as central to Roe as the viability test. He’s actually much more respectful of Roe majority than the current PO. 
5. Courts have no business in the abortion debate and should leave it in the political arena for the states:

a) by elevating the debate to the national level, Roe made resolution more difficult.

b) judges should study texts and traditions, not make value judgments.

F. Notes: 

1. Conceptually, we first identify the liberty interest at stake and proceed to examine the state interest in regulation.

2. Casey is explicit that the liberty clause has a substantive component. The Court makes clear that the spheres of liberty are several. Three interlocking spheres of liberty as “Family,” “Body,” and “Conscience.” The right of abortion involves all three, and in Casey, the heart of the case is the discussion about the right to define one’s own concept of existence: 

a) focus on liberty takes out of Roe adversarial context (woman v. fetus) and recasts in constructive context of autonomy and ability to define one’s concept of existence. 

b) Moves the discussion closer to an equal protection argument, since men and women are similarly situated in this regard—laws that burden women’s exercise of rights violate EP. 

c) Women (not doctors) are the decision makers.

3. The plurality makes the woman’s interest seem like a no-brainer (the hard question is what is the state interest). But Rehnquist’s and Scalia’s dissents attack this. Rehnquist says D.P. is about physical restraint (and abortion isn’t?!), and Scalia says there is no protected right to kill a fetus. Hypo: suppose the fetus will die unless the woman takes a drug. Can the gov’t force her to take it? This hypo diminishes the importance of the act-omission distinction.

4. Role of equality considerations. Issue of gender protection is a background factor in Casey but not mentioned in Roe. But the central right is freedom of choice under liberty of D.P. Clause.

5. What is the State’s countervailing interest?

a) Is assuming that the fetus is a person dispositive? No, because the State, to protect the fetus, would have to enslave or subordinate the woman’s interests to that of another person. (Viability then  makes sense as a line because at this point the fetus does not have to remain inside.)

b) Is the State’s approach under-inclusive? If the gov’t is so interested in protecting persons, why is it protecting the fetus so much but not babies after birth? And how far does the interest go? Can the State impose altruism (see violinist hypo)?  Can the gov’t compel organ donations (also a form of using someone else’s body to keep someone alive)?  Under strict scrutiny review, these objections would be serious.

c) Where does the woman’s duty to be a safe vessel for the fetus stop?  Casey strikes down the spousal notice requirement on the grounds that it might endanger her.

97. Stenberg v. Carhart, S 132 (2000)

A. Nebraska law of total ban on partial-birth abortions constitutional? 

1. what insight about undue burden; can state legislate because it detests something. 

2. Rationales for legislation: 

a) Paternalism: it’s in your interest (seat belts); Patriens Patriae: 

b) Good for others (John Stuart Mills): my liberty ends when I hurt you. The harm principle. This is the most often rationale. We often try to convert paternalistic to good for others (economic arguments/social arguments). 

c) Morals legislation: this can also be converted into good for others. I’m happier when my neighbor doesn’t torture animals. This is what animal protection laws are. 

3. We already have paternalistic laws. Is this law due to (1) morality/yuckiness (2) paternalism? 

a) You don’t really have a choice in everything—state’s argument is that as long as you still have access to the fundamental right, you don’t necessarily have a right to method. Is this like a proper burial law. There’s nothing wrong with regulation. 

b) Can the state enact laws based on morality. Can the state enact laws against animal cruelty contra Parmet’s desire to self-fulfill (her destiny). 

c) Religious ideas expressed in secular modality is ok if we can get there by secular reasoning? 

B. Justice Breyer (not constitutional) 

1. No maternal health exception: 2nd term abortions must have maternal health exception (life exception, but now health exception). 

2. Vagueness: creates undue burden because the definition is so unclear and it is difficult to distinguish the forbidden from the permissible. Doctors may be deterred from performing permissible procedure. 

C. Dissent: deference to legislature; legislature already made determination of what’s important. 

D. Posner (libertarian) thinks this is morals legislation. 

98. Bowers v. Hardwick, 1986 [14th Am. DP; moral legislation ok under rational basis]

A. prior to this case, the court had been willing to extend constitutional privacy to every incident of heterosexual life, but worried about extending these rights further. Here the court (White) upholds a GA statute forbidding sodomy, fellatio, and cunnilingus by adhering to an originalist reading of the right to intimate life. Since the founders would not have considered homosexuality a protected privacy right, don’t have to get to the next step of whether the state has a compelling secular purpose. If accept that there is a right, it is clear that it must be protected. Statute makes no distinction between heterosexuals and homosexuals; statute is facially neutral. 

1. White: narrows the issue to homosexual sodomy. This is okay because (1) courts do this all the time, and (2) the heteros have no standing. But then he discusses the statute in terms of homosexuality. Makes a distinction on classifications of people. 

a) Hypocrite; normally an anti-originalist interpreter (Williams v. Florida, 6 man jury) but here prefers originalist reading when dealing with unenumerated rights. 

b) Trying to avoid the Roe reaction by adhering closely to originalist history.

c) Is this different from Griswold? 

(1) Distinguishing homosexuals as group v. sodomy as act (act/identity). Sexual activity is not protected by Constitution. Griswold & Eisenstadt are about procreation & reproduction, not sex. 

(2) Implicit in this argument is sex. Is there a right to engage in sex. Privacy v. liberty interest (isn’t the underlying liberty interest sex?) Act v. Identity. 

d) State justification is morals legislation. White says this is ok under rational basis, otherwise the court will be pretty busy.

2. Blackmun: argues that right of intimate life has nothing to do with sexual orientation, no gender boundaries. Problems with privacy

a) Closeting

b) Other activities in privacy

3. Powell: doesn’t join either majority or dissent, later regrets his position, fears that this decision encouraged homophobia and stifled gay rights.

B. What could the court have done? And is the court the appropriate body to make this decision? 

1. Privacy not really a good road.

2. Fundamental right? Or move to EP( get rid of Washington v. Davis; then gays and lesbians as suspect class. 

3. Using Casey—the three interlocking spheres of destiny: Body, Conscience, Family. But then we bump up against how to define level of specificity of inquiry—general or specific inquiry. 

C. The Supreme Court discussion in Bowers v. Hardwick is important whenever one analyzes legislation that impacts homosexuals. The Bowers Court unambiguously held that a state had the power to criminalize a behavior that was deeply embedded in the homosexual identity. The court held that the state of Georgia had the constitutional and historical authority to criminalize homosexual sodomy, that there was no fundamental right to engage in such behavior, and that there was no privacy protection preventing the state from prosecuting such activities occurring in a homosexual's own home. The Bowers decision has been used as a prime authority to justify the withholding of suspect or quasi-suspect status from homosexuals

99. Romer inconsistent w/Bowers v. Hardwick

A. Const. status of gays/lesbian(equal protection vs. due process—different roads? Potential overlap btwn. EP & DP. Factually & doctrinally distinct. 

1. Example: abortion rights—some say equal protection args. better than DP: gender discrim., only women can be pregnant. Args. overlap so much that largely labels but some difference in outcomes w/2 args. in relation to gays & lesbians (except Geduldig is in the way). 

2. Can Bowers be good law under DP & Romer under EP?

3. Extension of EP to gays & lesbians—they emphasize the hyper-historical attention in modern DP cases. EP has never been that overturned entrenched discrim. but problematic b/c looking at same phenomenon. Odd that Bowers good law & state can criminalize homosexual behavior but can’t discriminate (though broad) against them under Romer (legislation motivated by antipathy against a group is always irrational). Under Bowers, the court analyzes the facially neutral law through the lens of homosexuality. 

4. Different tone in these cases: majority uncomfortable with Burger’s opinion. In the 1980s the court was pretty upfront with their animus. The court is more sensitive. Hence, Scalia’s anger with the Kulturkampf. 

5. Substantive DP – court is squeamish about bedroom stuff. Slippery slope arguments about bestiality, polygamy. The definition of substantive rights. Ex. In the gender cases: court strikes down laws in the education/work (public) spheres, but when it comes to biology (Geduldig). 

B. Where EP & DP traditions may pull apart:

1. Both DP & EP have to make basic judgment about whether homo. orientation & activity is something society can say undesirable or degree society obliged to make space for those people. Society obliged to make space for homo. & treat them equally for 2 reasons:

a) Homo. relation to their sexuality same as mainstream’s relation to their sexuality. Sexuality/orientation deep part of our identity regardless of whether homo/heterosexual.

b) No one’s business what consenting adults do in intimate, sexual relations. Not the province of society. Millian perspective: harm principle doesn’t hurt others, but who’s deciding what’s a harm? For harm to work, it must be concrete/direct (not just unhappy that it’s happening).

c) This arg. good for DP, but not EP b/c EP includes additional element of group historically challenged/chronically vulnerable to discrim.

d) Unlike women & minorities, gays/lesbians don’t suffer chronic lack of educational oppor., econ. oppor., not instantly recognizable.

C. Deep & primal fear & hatred of gays heart of prejudice & discrim. EP requisite is satisfied but in a diff. way.

D. Does it matter if we use DP or EP?

1. Yes, matters in distant frontier of protection of same-sex marriages.

2. DP a claim about certain liberty to do what one wants to do w/out interference from state. If it’s legal for people to cohabit, then can say DP is served. EP not served by state of affairs today.

3. Withholding of sanctity to gay marriage const. impermissible, like anti-miscegenation law in Loving v. VA.  Gay marriage separates DP & EP analysis.

100. Baker v. State, Supp. 139 (VT 2000) [Marriage is Fundamental but up to the Legislature]

A. Background: civil rights era, run to court with a wrong! Bowers disabused public interest lawyers of this idea. Therefore not to eager to go to federal court, and chose state instead. 

B. What’s the relationship between litigation and social movement. Can we have the movement without the litigation? 

C. Some argue that the normative power to constitutional rights is powerful. These arguments don’t always work if there’s no social movement already percolating. Chicken and egg problem. Complex & deep relationship between social movements and litigation. Not all about doctrine—it’s about culture, society. 

D. The job of the court to decide ends, means is Legislature’s. Not EP but SDP. Benefits of marriage are state benefits which must be distributed equally. 

1. Argument: “Common Benefits” clause, which is in some ways similar to EPC, should give benefits to all. State and federal constitutions are pretty similar, but there are distinct differences as well textually. 

a) Majority: Status quo ante of exclusion from benefits is unconstitutional. 

b) The state’s reasons are not rationally related to the law. 

c) The court doesn’t say there is a fundamental right to marriage; it’s what the legislature makes it. What makes it unconstitutional is attaching civil and political benefits of marriage. (Problem with this approach is that roommates want to be in civil marriages with each other—now everyone has the benefit). 

d) Now the legislature has options—take away benefits altogether; add new category. 

e) Didn’t decide on the basis of sex or gender discrimination. 

f) This doesn’t have the flavor of the Griswold decision. This is about public rights (we’re not going into the bedroom); this is not about morals. 

g) Problem with enforcement a la Brown v. Board. 

101. Boy Scouts of America v. Dale, Supp 145 (2000) [Rehnquist 5-4, NJ’s expansion of rights steps on Federal 1st Am right of the Boy Scouts]

A. New Jersey expanded rights by statute that prohibits discrimination in public accommodations; NJ treats gays as protected class (which the federal hasn’t done). 

B. SC held 5-4 that NJ couldn’t apply this statute to the Boy Scouts of America. 

1. Asymmetry. Dale has no constitutional claims. (1) Boy Scouts aren’t a state actor; (2) even if they were a state actor, sexual orientation is not a protected class. Both parties have individual moral claims, but only one has constitutional right. 

2. 1st Am. Freedom of Association. Whitney; political beliefs are protected. The right to associate with those who share your beliefs, though this is extra textual. Since the 1920s association has been seen as part of speech (how else can you spread your message if you don’t hang together?). 

a) right to exclude. Problem with exclusion as 1st Am. Right? 

(1) Rehnquist: exclusion is expression. To exclude Dale expresses commitment to morally straight values. By having Dale in the group changes their expression, changes their message. 

(2) If that’s right, then why is Ollie’s BBQ wrong for not serving blacks if his message is white supremacy: “A chicken and Mein Kampf!” Why is this wrong? (1) protected class—EP trumps 1st Am. Right. 

(3) Could we relitigate the Civil Rights Act from the CC? 

(4) Could we relitigate the Civil Rights Act from 1st Am. Grounds? 

(5) The 1st Am. Is not absolute.

(6) Majority/minority rights—weighing the burden? ( what if I’m the only black person in some town? 

(7) Stevens: how integral is this? Whereas majority says it protects whatever you want to say. 

C. Same sex marriage argument under Dale. If there’s a right of association in public clubs, there must also be a right in the most intimate of associations as well. I associate to express something. State is applying in content-prescribed way. The 1st Amendment gives me the right! 

D. Moving to substantive due process through the 1st amendment. Breaking down the act/speech barrier. As we begin to see things as message. In Lochner, labor relations so fundamental to the economy (SDP). In 60s, sex/family. In the 2000s, query whether the 1st amendment is the prism for looking at rights.

102. Quinlan (mid 70s)

A. Could the family remove life support from irreversible coma. Opinion suggested that there were constitutional privacy rights regarding “right to die,” the right of an individual to terminate care. Some right to control end of life. 

B. SC didn’t get case until Cruzan case. Could family remove feeding tube? Rehnquist affirms state’s position, and treats the case as Procedural Due Process case. Case is really a question of proof and confirms that the state can set a high level of proof. Not a clear opinion.

1. Rehnquist assumes for the sake of argument that there is some right (but doesn’t go into the interest) 

2. O’Connor (keep an eye on O’Connor!!!). She wants to move gradually. She rights a concurrence suggesting more strongly that a competent individual has a constitutional right to die, and that if there is a living will or health care proxy, then the state must abide. 

3. Dissent thinks there is a constitutional right; there is a substantive issue here. 

103. Washington v. Glucksberg (1997) [14th Am “liberty” claim. Held: no DP fundamental right to assisted suicide—history; Rehnquist/unanimous—but not in reasoning]

A. Whether person could get physicians to help w/own death. Ct. made mechanical statements—self-consciously did not couch terms as a moral principle. Majority (5) announces that no const. liberty at stake in this case. Unstable opinion. 

1. Not building on precedent. Not developing/divining the principles of prior cases. 

2. Not thinking about broader privacy idea. Antithesis of Douglas in Griswold. 

B. Rehnquist—sounds like his dissent in Casey and like Bowers. History, history, history mode. This is not a right rooted in traditions, not fundamental. Then goes to rational basis. There is a rational basis because the state can be vigilant about vulnerable groups. 

1. 10th Am issue: would force the SC to re-visit Garcia, which they don’t want to do. 

C. O’Connor, concurring, says no general right to commit suicide, but under certain circs. (i.e. mentally incompetent), then may have liberty claim to terminate life w/assistance of physician. So doesn’t consider that question b/c no such & WA makes avail. painkillers that will kill you. O’Connor suggests that there may be space for such a liberty.

1. There is a right of bodily integrity but wants to define narrowly. She wants to leave the option open that one should not have to bear pain. O’Connor sees that there might be a constitutional claim—there is a personal choice, and destiny (just not absolute). 

2. Ginsburg and Breyer agree. 

D. Stevens: not comfortable with right to privacy as right to total autonomy. Suicide affects us all. Not comfortable with saying that the state has no interest. 

E. Souter: wants more than rational basis; balancing test. 

1. Justice Harlan in Poe: the tough job. 

2. Methodology of analysis—prefers balancing test for fundamental rights. The issue isn’t is there a fundamental right, but what is the value of the state interest. There might be a fundamental right here, but the state’s interest may just be stronger. 

F. Inquiry in both Glucksberg & Bowers exclusively historical. Ct. says no deep provenance to the claims after examining the historical record on homosexual conduct & physician-assisted suicide.

1. Cases had 2 features in common:

a) Strong reliance on history

b) Way to interrogate history very narrow/mechanical questions posed

2. How do you justify that sort of methodology that relies on history?  

3. What is the source of the historical inquiry?  How is history supposed to work in connection w/ DP inquiry?

a) History could be playing a constitutive role: history constitutes the rights embraced by substantive DP tradition includes those rights people have always had historically grounded rights. History constituting our DP rights.

4. History could be playing an epistemological role: DP is about set of liberties important to society, but Ct. needs to be cautious in determining fund. liberties, & history our guide and check. For rights fundamental & critical but unnamed, check history closely but reluctant to go far in advance of history. History a protocol.

G. Unstable: Methodology is up for grabs. All agree that there is no fundamental right. 

1. Kennedy, Rehnquist, Scalia, Thomas all for history. 

H. Right to die: there is something odd about the statement that the state has no right keeping me alive. Stark libertarian claim. 

104. Vaco v. Quill, 1354 (1997) [EP claim]

A. EP claim. If I can choose to be taken off the respirator, why can’t I get the shot that kills me. Argument is that there are two classes of people being treated differently: those on life support and the rest. 

1. Rehnquist re: EP. Two ways to get to heightened review

a) no suspect class here—people on respirators are not suspect class

b) no fundamental right (opposite of Eisenstadt—building on precedent). In this case, the precedent found no fundamental right. 

c) Rehnquist has already decided this under Glucksberg & DP. Mechanistic: don’t come to me unless it’s through DP! There is NO FUNDAMENTAL RIGHT. 

d) Boatload of morphine. 

105. SDP  & EP: Incorporation & relationship between the two

A. Rights to things. To what extent does the EP clause affect (1) fundamental rights as we understand them; (2) distribution of goods and benefits. 

1. Is the state ever obliged to act or not to act? 

2. claims to resources.

3. EP about activity (fundamental right) & suspect class. 

106. Right to Vote: Is there a right to vote

A. 15th basis of race

B. 19th basis of sex

C. 24th Poll tax in federal elections

D. 26th amendment gives 18 year olds right to vote

107. Harper v. VA State Board of Elections (Douglas, 1966)[poll tax: EP]
A. Poll tax of $1.50 for everyone – not really restriction on right to vote. Interfering with right of franchise, right to vote draws heightened scrutiny
B. Held: applying “close” scrutiny to the “fundamental right” of voting, Ct  declared that lines drawn on the basis of wealth had no relation to voting qualifications

1. Right to fix other rights through political process is supremely important

2. Right is declared fundamental even though no constitutional right to vote in state elections

C. State interest is necessarily limited to qualifying voters

D. No strong relationship between wealth classification and qualifying voters

1. Qualifying based on “wealth” isn’t relevant to ability to participate intelligently in the electoral process

2. BUT rational interests in poll tax – offset cost of polling, raise general revenue (not compelling enough)

E. Dissent: Just use rational basis

1. (Black, Harlan) invoke Lochner, arguing that Ct is imposing is own political theory onto general command of Equal Protection

F. Should wealth be suspect class

1. Ct relied on the “line drawn on the basis of wealth” (which is the way the Ct always treats flat fees, although it just gives them rational basis review unless a fundamental right is involved)

2. “Wealth” rationale is problematic, because it’s just a disparate impact issue (unless you argue that CG had to understand the impact, and therefore intended it)

3. NOTE also that Ct struck down the law on its face -- instead of as applied to poor people -- which suggests that the “wealth” rationale was not the key to the decision

4. Can we have a market based economy and still have “wealth” classification. Will there still be incentive to make money? But is EP about equal distribution or about benefits

a) Is there a difference between saying you can’t vote if you don’t have 10K in the bank v. you can’t buy a car if you don’t have 10K in the bank?

b) It matters that it’s voting. But why is that so? Must the state have elections? For school committee for example?

c) Court never says that there is a right to vote in municipalities. 

d) Funny fundamental right—not substantive due process right; more like if it’s being distributed at all, the strict scrutiny will apply to the nature of the distribution. 

e) There is a sense that some things have to be outside the market. 

f) Voting is a right to something; not a right to be left alone. Positive right and welfare right. 

108. Bush v. Gore redux: Can MA Congress pass a bill not allowing us to vote.  

A. EP holding: does it follow from Harper? Constitutional claim is that under Harper voting is a fundamental right. 

B. Once you give the franchise, it’s subject to EP & strict scrutiny.

C. Gore’s argument: there’s nothing about the right to vote that includes the way the votes are counted. How you count the vote is different from access. 

D. There’s no classification in Gore, like in Harper.

E. Implicitly and explicitly in Harper, there were questionable classifications. Wealth was important in Harper. 

F. EP = Fundamental Right + “Sortof Suspect Class” (wealth classifications). 

1. Romer. Orientation is not suspect class, but the court is troubled; equal access to the amendment process isn’t a FR, but it’s close. 

2. Implicit classification behind the context of Harper was race. Racial Implications

G. Maybe Gore does follow Harper, but the lineup of justices is pretty strange. Those who supported the per curiam were those in the Michael H. approach (looking to history to determine what is FR). The per curiam doesn’t look to see whether counting dimpled chads is historically protected right. 

H. Souter and Breyer suggest there is EP issue, but they don’t do the Michael H. approach. Sense is that voting is FR and maybe we should always give SS to it. 

I. Per curiam says voting is important, but maybe only in this one case. Five justices aren’t comfortable with making vote-counting FR.

J. Will this case invigorate voting as FR and access cases? Or will the majority be disdainful of voting unless it’s just with the President of the US. 

109. Positive Rights?

A. Harper seems to establish positive right to vote if they offer it all. 

B. Gideon suggests that the state must give you counsel. 

C. There are certain areas to which the market rules shouldn’t apply. 

110. Shapiro v. Thompson, 1505 (Brennan 1969) [5th Am incorporated EP]

A. Durational residency requirement 

1. Background: The fact that this EP case & federal government makes it complicated because it’s promulgated under CG authority. Interstate mobility and interstate recognition issues. CG has plenary power over interstate stuff. Federalism questions.  

2. No welfare benefits if you haven’t lived in state for 1 yr., discourages move into high-welfare-benefit state. 

3. Held: NOT OK – can’t penalize right to travel w/o compelling gov’t interest. Invidious discrimination denying EP of laws. BUT moves away from typical EP to FR analysis 

a) BUT right to travel based wholly on Stewart quote 3 years ago. Not based on EP cases. 

4. Rejects rational basis review for infringing Constitutional / fundamental right

a) BUT vacillates between fund. right to travel (due process?) and equal protection suspect class = newcomers

(1) Claim is NOT abridgement of equal right to travel

(2) Newcomers is semi-immutable (choices you want to protect – BUT not connected to identity)

(3) BUT newcomers not disadvantaged minority, no history of discrimination

(4) BUT newcomer status isn’t rationally irrelevant to state reason for discriminating

b) Gov’t interests aren’t sufficiently compelling

(1) Facilitates welfare planning: no evidence gov’t plans welfare based on people waiting for year

(2) Objective test of residency: but to get welfare you investigate residency anyway

(3) Minimizes chance of welfare fraud: far too overinclusive

(4) Encourages joining labor force: underinclusive (doesn’t address long-term residents on welfare)

(5) Bona fide residency requirement (60 days) is OK b/c sufficiently compelling

5. BUT if new state doesn’t have welfare benefits at all, discourages right to travel, but Constitutional

6. State can’t apportion benefits based on past tax contribution – citizen = citizen = citizen

B. Dissent: Congress restricts right to travel all the time based on commerce power

C. Is there a welfare right? 

1. EP = FR (Important thing + Travel) + SSC (sort of suspect class). 

2. Travel is not impinged unless I understand that I won’t get welfare benefits. 

3. In other words, once the state gives out the right, it has to give it to everyone. But tacks it onto travel. 

D. NOTE the distinction between (1) durational residency requirements (“Have you lived here long enough?”), which get strict scrutiny under the Equal Protection Clause when they amount to a “penalty,” and (2) bona fide residency requirements (“Do you really live here and not somewhere else?”), which never get SS EP, instead they get analyzed under Article IV Privileges or Immunities Clause.

E. The problems with the doctrine:

1. The court uses it’s on judgment – but what’s the important right? Housing? Food subsidies? Welfare? Where do we draw lines? 

2. Harlan’s dissent: states as experiments. Are we deterring states from creating it all? 

3. Policy argument. What exactly is the SC looking at? What should the states do? 

4. The dirty word: LOCHNER!! Is this a liberal court doing the same thing the conservative court did in the 30s? Is the SC afraid to do DP (like in Griswold—penumbras), doing what they want to do to do DP? Call a duck a duck!!

5. What’s good: judicial experimentation—

a) Brennan trying to create welfare, positive rights. Like Griswold—originally a doctrinal mess, but took hold and developed. Trying to create certain rights and basic entitlements. 

b) They are running away from Lochner. It’s why they don’t talk about DP. They’re having an intellectual crisis. Using EP as the constitutional norm. 

111. Saenz v. Roe, 1518 (Stevens 1999) 

A. CA welfare benefits giving newcomers the same level as that which they had in their state for the first year of benefits. 

B. Reconceptualizing Shapiro:

1. privileges and immunities clause. 

2. right to travel

a) enter/leave; implicit in federalism

b) welcome visitor v. alien; Piper (NH lawyer) Privileges and Immunities of Article IV. 

c) right to be treated like other citizens of that state (14th Am. P&I).

(1) Treated equally, but not absolutely the same. Can we discriminate against newcomers with the donut law? 

(2) Are donuts really going to be the same as welfare?

(3) What constitutes the meaning of the P&I? Stevens sort of brushes over it. we still have the same policy problems as we had in Shapiro. 

(4) At the end of the day, the question remains unanswered as to differentiating between welfare and donuts.

112. San Antonio Indep. School Dist. v. Rodriguez, (1973) [No FR to education, but important]

A. The court upheld the state education resource allocation scheme as constitutional. The court decides that these issues are best left to local control.  

B. Powell: argues that suspect classification analysis is not the way to conceptualize this issue because poverty is not a suspect class and education is not a fundamental right.

1. Equal Protection Prong. All indicators of suspectness pointed away from inequality in this case, no correlation between the amount of property within a district and the amount of wealth. There was no disproportionate impact on a suspect group, numbers of Hispanics was not tied to the districts.

a) Even if wealth is suspect classification, this is not based on wealth, it’s based on real property assessments; communities are diverse. Anyway, this isn’t wealth classification, and wealth classification isn’t suspect class. 

2. Fundamental Right Prong: education. Isn’t this a little like Harper? Isn’t education like voting? 

a) Brown!! Education is critical (more about education than about race). 

b) Powel: something can be pretty damn important, but that doesn’t mean it’s fundamental. Explicit or implicit in the constitution. Challenging the penumbra approach? 

(1) THE WARREN COURT IS DEAD. We have stopped creating fundamental rights. Back to Carolene Products. Explicit—is it in the text. Implicit—what we already found to be FR. We’ll grandfather in privacy and voting. But henceforth no more fundamental rights!
(2) The death knell of welfare, positive rights. No more health care as fundamental right.
(3) Compare with Roe: privacy is implicit; the right to be left alone v. the right to have something. 
(4) Doctrinally different from Michael H.: this is EP for FR. 
3. Fear slippery slope into Lochner: if step in to equalize education funding, what about employment, housing, don’t want the judiciary setting standards here.  This should be left to the democratic process. Extends to concern about court imposed remedies in this area.

4. Don’t want to make equal resources the measure of equal education: had a study that indicated that these factors didn’t correlate.

C. Marshall dissent: argued that there was a fundamental right to a minimal education, children should be allowed to fall below this level. Education can’t be separated from the other rights, need education to take full advantage of voting and other incidents of citizenship. Education is closely linked to free speech and is key to social mobility.

D. Michelman: minimal subsistence is not about equality, focuses on those who are deeply disadvantaged, this should trigger concern in a wealthy country. Wants the S. Ct. to establish a floor, if conditions fall beneath this should raise issues of constitutional concern.  The court declines to accept this argument. (see Dandridge, Lindsey v. Normet). Too difficult to enforce an eccentric theory of economic justice through the constitution. Only way to do this is through the electoral process.

E. EP = FR: SDP (FR) derived from history. 

1. EP clause doesn’t get you anymore kinds of rights. Use the DP instead.

2. Explicit is in the text.

3. Implicit rights (grandfathered in), e.g. voting rights. 

4. Travel is P&I. 

5. In this reading, Brown is pulling away from fundamental right to education and moving to the suspect class side of EP. 

113. Plyler v. Doe, 1560 (Brennan 1982) [RB w/a bite: No FR or suspect class, but invalidates law]

A. Court strikes down a TX law excluding children of illegal aliens from education entirely. Though education is not a fundamental right (Rodriguez), and classification on the basis of illegal alienage does not create a suspect class, court analogizes to the illegitimacy cases to hold that can’t disadvantage children for the acts of their parents. 

B. Total deprivation raises constitutional hackles. (may be an example of beneficent Lochnerizing). Rodriguez was about differential funding, but this is about total deprivation. 

C. Marshall Sliding Scale: this is an intermediate scrutiny case, shows the courts practice is ahead of its theory.  Applying heightened scrutiny though still maintaining education is not a fundamental right.

D. State’s purpose for abridgement: under heightened scrutiny, more than rational basis required.  The court finds the states reasons are not sufficient for total deprivation.

1. Illegals not bearing burdens of citizenship, shouldn’t get its benefits.

2. Raises the cost of education for all.

3. Likely to leave the country

E. RB with teeth—no FR and no suspect class, but a little like Romer and Cleburne. 

F. The second component of the Plyler analysis leading to the application of second tier rational basis review is the determination that public education is an important interest for children within a state's borders as well as the state itself. The Court, alluding to the importance of public education, discussed public education's value to the individual and to society. Referring to its own prior pronouncements relating to education, the Court said education prepares citizens "to participate effectively and intelligently" in public political life, provides "basic tools by which individuals might lead economically productive lives," and "prepares individuals to be self-reliant and self-sufficient participants in society." Generally, the Court observed, education "is the foundation of good citizenship." The Court had quite a bit to say about the larger societal benefit of public education. Public education plays a part in "the preservation of a democratic system of government." It is essential to transmitting important social values and preserving freedom and independence. Public education's role in imparting access to economic independence is itself a benefit to society as a whole. Moreover, beyond the political and cultural importance attributable to public education, the Court also invoked the socialization value of education by referring to public schools as the places where "shared values through which social order and stability are maintained" are routinely imparted. 

114. DeShaney v. Winnebago County DSS, 1384 (1989) [No FR to care & protection by State]

A. Facts: State social workers, knowing of a father’s abuse of his son, did not intervene.  The beatings left the son profoundly retarded 

1. If it had been EP claim: SC or FR implicit or explicit. If he can show suspect class, then he still has to show intent. FR? Reverts back to SDP. What’s the right? Explicit: Bodily integrity is not in the Constitution. Implicit: Maybe it’s a FR, but the state didn’t beat Joshua. 

B. Rehnquist: [Nothing] in the language of the Due Process Clause itself requires the State to protect the life, liberty, and property of its citizens against invasion by private actors. The clause is phrased as a limitation on the State’s power to act, not as positive guarantee of certain minimal levels of safety and security.

1. Exception:  The State is responsible for a person’s well-being once it takes that person into custody.

2. But is background law state action? Shelley v. Kramer.

3. DeShaney stands for the proposition that there is no fundamental right to protection. Libertarian concept that the right is really a limitation on the state. 
4. The right created here is state right, not constitutional right. There may be a tort remedy, just not in constitution. 
5. Implicit: Joshua is in the state of nature; Joshua’s father’s custody and dominion over his son is natural. Assumes that father role is pre-law. 
C. Brennan (dissent): the state created the underlying system; obliterates action/inaction argument. The state prevented others from acting. Brennan doesn’t challenge Rehnquist’s idea that the 14th is limit and not guarantee. What about the claim to protection? Brennan doesn’t make argument that constitution’s DP or EP creates positive right. 
D. Blackmun (dissent): the highly criticized emotional dissent. Blackmun appealing to sentiment and empathy for Joshua. Commentators have castigated Blackmun for this dissent; not a ground for decision. 

E. Does the state have an obligation to its children? Rodriguez says there’s no claim to education. What would the opposite doctrine be? Would it take the child away from the default claim of parental property? Outside the claim of physical abuse, should children have a positive right against the state? 

1. what right would the child have if he didn’t want to go to parochial school? 

2. how the state defines child abuse is like donuts. 

115. Maher v. Roe, 1526 (1977) [No suspect class, No FR to abortion; FR is that state cannot interfere w/abortion]

A. Claim: EP claim to abortion & childbirth based on the fundamental right to abortion.

1. Rodriguez says FR implicit/explicit, go to DP (Roe v. Wade); there’s a right to abortion, hence this is unequal allocation of FR. State needs a compelling interest to defeat my FR. 

B. Powell: upheld state regulation granting Medicaid benefits for childbirth, but denying the benefits for abortions that aren’t medically necessary. There is no deprivation of FR:

1. Equal Protection challenge rejected: indigent women desiring abortion are not a suspect class. Financial need alone does not identify a suspect class. Indigency was there before pregnancy, no state action. Money is her problem, not ours. 

2. The regulation does not impinge upon the fundamental right recognized in Roe. Roe does not create an unqualified right to abortion, but only “protects the woman only from unduly burdensome interference” with her freedom to decide.  Roe does not limit the State from making value judgments favoring childbirth and implementing that judgment by allocation of public funds. This is the difference between “direct state interference with a protected activity and state encouragement of an alternative activity.”

3. So apply rational basis test -- state easily wins.

C. Brennan dissent: The disparity in funding coerces indigent pregnant women into childbirth, thereby impinging on the right of privacy.  The regulation may not be a bar, but it inhibits the fundamental right to make the choice free from state interference.  Brennan analogizes to Sherbert, where denial of compensation operated as a unconstitutional burden on a fundamental right.  So the statute fails because no compelling interest is advanced.

D. Marshall dissent: The statute is intended to impose a moral viewpoint that no State may constitutionally enforce.

E. We aren’t in a state of nature. What if the state fines women for abortion, but gives free care for everything else? Undue burden test under Casey—deprivation; but 24 hour waiting period is probably ok. 

116. Harris v. McRae (1980) 

A. Stewart: upheld amendment prohibiting the use of Medicaid funds to perform abortions that were necessary for the life of the mother or that terminated pregnancies from rape or incest.

1. The right to medically necessary abortion does not include entitlement to funding to exercise that right.  The gov’t may not place obstacles in the woman’s way, but “it need not remove those not of its own creation.”

2. Rejection of E.P. challenge: no substantive right and no suspect class so no strict scrutiny.

3. Rationality review easily passes.

B. Dissent (Brennan): it’s not merely the woman’s poverty that interferes with her freedom of choice, but the combination of her poverty and the unequal subsidy.  

C. The federal gov’t can do a lot with carrots that it can’t do with sticks. States don’t have to be neutral about FR. State can’t penalize, but the state can use its money to do what it wants. Think about market participation doctrine—state can use its money to create local preference, but can’t regulate it.

Procedural Due Process

117. Goldberg v. Kelly, 1400 (1970)

A. Background: Calder v. Bull, Dred Scott. Real property can’t be taken (5th Am). The government can’t take away property without PDP. Once wealth no dependent on real estate, but instead based on professional licenses, social security, health insurance benefits (entitlements). There’s a lot of stuff that’s not real property from which wealth is derived. One’s wealth was one’s source of political independence. Madison. Belief was that if you were financially independent, you were politically independent. It’s within the SDP rule of whether the state can take away your home if you run drug business from home. It’s PDP as to who (Parmet??) is doing it. 

B. what good is PDP without SDP? Is the new property really like old property? Or is it a donut? Then, can I lose my SS benefits if I buy Catcher in the Rye? 

C. Black (dissent): it’s a donut. What’s the big deal? The gov’t can get rid of it altogether, so it may be important, but it’s not a right. 

1. Response to Black’s criticism: taking it away from one person triggers PDP. The question as to whether Ms. Kelly gets the benefit? The standard is set as to who gets to receive the donut. We’re not taking about deference to the legislature in this situation, we’re talking about deference to the caseworker. This is about application of the general to the particular. This is just an admininistrative law type of thing. 

2. Two problems raised by PDP:

a) How much procedure? Weigh the follow interests: 

(1) Need: need welfare $ more than disability $

(2) Potential for error (if we view like traffic court type of situation).  ** Parmet says backwards. Figuring out income is way easier than figuring out back pain disability. 

(3) Government interest. 

(4) Matthews: the trite cite. Sort of meaningless case, because PDP is all over the map. 

b) Which donuts? (the harder question) What about tax benefits? Parking privileges? Childcare? The line of cases is simpatico with Rodriguez.( starting with Roth.

118. State of Nature

A. Hypothetical. Very easy to figure out when government takes away our things. If the gov’t comes and takes away my acorns, then I know the gov’t is taking away my stuff. We have rights from/to government. The baseline is easy to discern. 

1. The problem we identify is Holmes’ dissent in Lochner about what is natural, i.e. dominion over the son is natural. 

2. New Deal court in West Coast Hotel says it can’t figure out what is natural or not. The absence of minimum wage laws is not the state of nature, but rather common law structure between employers and employees. We’re out of the business of figuring out what’s natural and what’s not (court picks this up in Carolene Products). How do I know what’s in the state of nature? Rational basis review and deference is going to be our standard because we are not in the state of nature. 

B. New Laws

1. Donut a Day Act 

a) The Act does hurt and benefit people. It hurts the cereal makers, helps the dentists …

(1) Standard of Review: rational basis. Why is there only rational basis review? What can the cereal makers do? LOBBY. Majoritarian process. These are policy questions. These are not questions for the state of nature. These are not questions for the Constitution. 

b) Abolishing the “DDA” … 

(1) Standard of review: rational basis. They give, they take. Same policy question. Legislative discretion. Winners & losers. This is Carolene Products. What about footnote 4? 

c) DDA only to X group …

(1) Standard of Review: Heightened Scrutiny. Racial, religious, or ethnic minority or discrete and insular minority groups. Heightened scrutiny even though donuts are not FR. Stigmatic injury, & differentiation. It’s not the donut that’s the problem. It’s the denial based on the identity that’s the problem. Even though they’re no worse off than they would be in the state of nature.. (echo of Maher v. Roe). 

d) DDA but not for me … (for felons) 

(1) This is PDP. Application of the general to the particular. But for a very long time there was no claim if it was just a donut. Only if it was for my house was there really an issue. There is no right to the donut, so don’t complain. Again, Maher v. Roe. Donuts are just a privilege. 

(2) What Goldberg v. Kelly attempted to do was to suggest that even when we’re talking about donuts, PDP may apply. Brennan didn’t deal with it as donut, but as something you have. (and since Brennan is Brennan, the donut is given to the “general” and since it’s “important”, there must be PDP for the individual. 

(3) What is most of the opinion about? The overwhelming bulk of the opinion is about the process. develops a trial like process based on norms of the adversary system. 

e) DD given at the discretion of the national chef

(1) Statute defines the entitlement—discretion = no right. 

(2) Subject to the lottery—now it’s based on process. do you have to take the bitter with the sweet? 

(a) Cleveland overrules Arnett that you don’t have to take the bitter with the sweet. You separate them out. We don’t give deference to legislative determinations of DP, only to determinations of substance. The problem with the overruling of Loudermill is that they can still create a completely discretionary system. The bifurcation of entitlement and process doesn’t really work. 

(b) Then what happens when you tie the entitlement (subject to RBR) in a way that now connects with the liberty interest (Catcher in the Rye). What happens when we connect donuts? 

119. Board of Regents v. Roth, 1409 (1972)

A. Employment as donut. 

1. There is no FR to have a university, or to be a professor. 

2. Justifiable claim of entitlement. It does not matter how important the claim is. what is a justifiable claim? Where does it come from? Some other source of law—not the Constitution. Deviation from San Antonio. Similar to deviation from Shapiro. 

3. What is property? State law. Why is there a claim to welfare? Because CG created claim of entitlement. CG can therefore (1) get rid of it or (2) redraft it. It comes from positive law. In 1996, CG re-drafted. No longer entitlement. Positivist view. 

a) Positive law is subject to RB test. Follows from Carolene Products, New Deal court. We don’t know what’s important, so we just look to state law, common law, statute, extra-constitutional source. Statutes as the source of right. 

B. No state shall create a law depriving life, liberty, or property without due process of law. 

1. Education as property ( it’s not in the constitution as property. There’s a right to property as long as they want to give it to you. It’s not protected by SDP norms. Real property is protected by the 5th Amendment. Education is gratuitous contingent property. There is no constitutionally protected right to have a lawyer’s license in the sense that it’s not protected as a fundamental norm. 

a) If the gov’t decides to take my property, I have 5th amendment takings claim; claim is derived from the constitution. There would be substantive claim taken seriously.

b) No profession has the right to monopoly. Slaughterhouse. Williamson v. Lee Optical. 

2. Property as substantive constitutional-based right v. statute-based gratuitous property. Therefore there is a right to statutory claims. 

120. Liberty as trigger of PDP

A. Think Rodriguez/Michael H. What’s liberty? Nebraska –German teacher case. FR. Early substantive due process case. 

1. Tracy can’t right to editor: claim is liberty based on 1st amendment liberty

2. Parmet can’t have another kid: PDP based on FR to procreation. 

3. Other rights in the Constitution (1st Amendment, penumbras, etc. incorporate the substantive aspect) to trigger PDP. 

4. Rodriguez—what’s FR? Other rights in the Constitution. What’s liberty? Other rights in the Constitution.

121. Final Note

A. Conlaw as a structure of conversation about how we interpret the Constitution. What role does history, c/l, moral reasoning, political issues, social context, play? Who has power to make decisions? The courts? The congress? The state legislature? The individual? Relationships between individuals/govt, state/federal, groups/govt and substantive rules. Doctrines & rules provide structure and narrow discussion. There is no magic doctrine. Debate these issues seriously. 

B. Once government gets into the business of doing things, things become more complicated. There may not be a right to them, but you can’t just give them to one group. There are some values and concerns about how the government distributes. 

1. if the gov’t decides to get into the business of giving out donuts, and then creates statutory entitlement, then the Constitution says process must be given, because the donut is my property. This is derived from the idea that property isn’t from nature, but a creature of law & states define entitlement. If property, process is due, then we go to the trite cite. 

2. Cases when the provision of the right is tied to the negative protected right. Property through entitlement, through state definition. 

3. If there is no baseline of what the entitlements must be, then what are we to do? Explicit v. implicit. Maher v. Roe—is that depriving us of some right to Medicaid? Court says no. 

4. looking at this through the 1st Amendment. The most privileged of the negative rights. We see this in Brandenburg & the boy scout case. Even in the SC case of the virtual child pornography. 1st Am as the epitome of the negative right and the political right (Carolene Products). What happens when we tie the right to the donut? 

122. Regan v. Taxation, 1450 (Rehnquist 1983)

A. 501(c)(c3) case. Standard of review if gov’t took it away would be RB since there is no fundamental right to not pay tax. That’s something the majority decides. If the gov’t decides to fine you for advocating political right not to be taxed, then 1st Am is triggered. Federal statute provided that contributions to otherwise tax-exempt organization involved in lobbying are not tax deductible, unless it is a veterans' organization. Argument:

1. TWR brings 5th EP claim that veteran’s group get to lobby. 

2. Unconstitutional condition by taking away free speech. Gov’t is buying away my free speech right. 

B. H/R: Congress is not required by the 1st Am to subsidize lobbying; strict scrutiny does not apply; gov't largesse of this sort is a matter of policy not open to judicial review. Gov't may not place obstacles in the path of exercise of freedom of speech, but it need not remove those not of its own creation. Not being penalized, just not getting extra benefit. 

1. Depends on view that additional benefit is not being conferred vs. penalty. 

2. Where gov't provision of subsidies is not aimed at the suppression of dangerous ideas, its power to encourage actions deemed to be in public interest is broad.

3. EP Claim:

a) No EP claim here; no suspect class. 

b) Gov't is not regulating speech here, only refusing to subsidize certain activities. 

c) Statute is content-neutral; veterans' speech is not rewarded, just past service to the  country

4. TWR is not any worse off than if the gov’t took away the status altogether. 

5. Practically, the condition is not that onerous b/c you can spin off the organization. You can create financial wall and still do all the lobbying you want. 

C. Blackmun (concurring)  the discrimination between veterans' organizations and charitable org's is not based on content of speech; therefore, no EP problem.

D. Think about South Carolina v. Dole & NY >> if the federal gov’t uses carrot to get the states to do something. There’s implicit contract element here – you can walk away from this deal if you don’t like it. 

a) What happens if the gov’t says you don’t get SS if you don’t criticize the gov’t.

b) What happens if the gov’t says you don’t get student loans. No fundamental right to education. Rodriguez. No FR to 3rd grade, let alone graduate school. 

c) Why should the government subsidize free speech? Pacifica. 

(1) Gov’t shouldn’t. Education will still occur; unlike public stations which would disappear. Public radio would seek to exist. 

(2) Depends on how you define the benefit. Brennan in Pacifica suggests “very small tail wagging very big dog”—it’s buying more than the market power of the dollar. Surpasses the contract idea into regulation. Market power. Problem with this is that my student loans could buy a lot of silence; Pacifica doesn’t deal with this.  

123. FCC v. League of Women Voters, 1452 (1984) []  

A. Facts: Federal statute prohibited any non commercial educational station receiving a grant from the Corp. for Pub. Broadcasting to "engage in editorializing"  

B. Held: Statute invalidated. Ct. distinguished Taxation Without Representation b/c in that case the law only prevented the use of gov't funds for lobbying, whereas here no station that accepted any gov't funds could editorialize, whether or not the editorializing was paid for with gov't money or not.

1. Unlike Taxation, stations could not segregate federal money and construct separate lobbying affiliate, as other organizations could do after Taxation.  Effectively, statute in LWV thus forces the choice between receiving federal funding and exercising free speech rights.

124. Rust v. Sullivan (1991) []  

A. Facts: Under federal Title X of the Public Health Service Act, no federal funds used for family planning services may be used in programs where abortion is a method of family planning. Law also forbade counseling, encouragement, promotion or advocacy or abortion as family planning method. 

B. Held: Court upheld regulations against a claim of facial invalidity under 1st Am.  No viewpoint-based discrimination; rather gov't simply chooses to fund an activity to the exclusion of another.

1. Abortion isn’t FR; just not facilitating abortion. No worse off than if the gov’t didn’t provide it at all. 

2. Following Taxation With Representation, "A [governmental] decision not to subsidize the exercise of a fundamental right does not infringe the right"

3. General rule, gov't may choose not to subsidize speech, “selective funding a program to encourage certain activities.” Forces the hard choice of either not accepting gov't money or curtailing free speech.

4. Clinic can separate out 2 clinics. Rehnquist redefines the donut—if it’s not a fundamental right, it’s the everything-but-abortion title X. Gov’t can do this. 

a) If gov’t gave me grant to write about DNA and I write about DP, the gov’t could take it away. 

C. Dissent (per Blackmun): this is viewpoint-based discrimination aimed "at the suppression of dangerous ideas." 

125. Legal Services v. Velazquez (Brennan)

A. Legal services are donuts; attorneys can’t make constitutional challenges. Why is this different from Rust? 

1. can’t afford lawyer otherwise. Theoretical v. practical right. Right exists in state of nature; but can it be practiced? Gideon principle only counts in criminal cases. In civil cases, it’s negative liberty. 

2. private speech of the client. 

3. Is this case a pulling back from Rust (like Regan and Pacifica)? Is this sui generis because it’s about litigation? Is this an Article III? Corrupting judicial review? 

4. CG insulating its laws against judicial review? 

5. Couldn’t CG just make a “probate law services”. 

6. what’s the donut? Theory of the welfare state? Harlan’s tough questions idea in Griswold. Maybe this is what the court is doing?

126. Review Problem 4

A. Question A: “Drugs that causes an abortion can never be effective. Effective drugs extend life, they don’t shorten it.” Parmet wants to see the PDP in this question. QB makes stronger SDP claim. 

1. PCP claim. 

a) Life, liberty or property to trigger DP? Property interest. 

(1) Footnote A in Goldberg (Parmet says to look to subsequent cases)

(2) Justifiable claim to entitlement under positive law? Regents v. Roth. Pro argument:

(a) The license pursuant to the regulation is a property interest.(not enough info here)

(b) The statute allows for license if “safe & effective” thereby creating statutory right. Comes from the Act, not necessarily from the regulation.  

(c) Assuming property right, Matthews v. Elridge test. 

(d) Balancing test. 

(e) SDP. Things that are recognized substantively trigger DP. What’s the liberty claim here?

(f) Does this create an undue burden on the right to abortion? 

B. Question B: Bill to prohibit interstate sale or usage. SDP claim, assuming that the Act passed. 

1. What claims wouldn’t you have? PDP based on property. CG is repealing  your property right, they’re taking away the donut. New statute would supercede  the old FDA. 

2. remember the authority question for CG. CC

3. FR to abortion. Does the prohibition create an undue burden on abortion? Think about how structurally similar it is to Carhart. 

a) It is. limitations are unconstitutional if no health exception. Argue Carhart. Could try to argue vagueness (though probably not)

b) Opposition: no worse off than last year; not taking anything away—just not giving new license. Therefore doesn’t unduly burden. 

c) Gov’t comes back with this is about licenses. RB. Not about abortion.

C. Question C: Bill saying no money to facility under Title X.

1. unconstitutional condition? 

a) No: funding is a donut. No right to federal funding. Not taking away. No worse off than in the state of nature. 

b) Yes: penalty. To severe. Pacifica. Any federal money is too coercive. Not a health care provider could provide it. 







