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The Big Picture in Constitutional Law

Each time the Court strikes down statutes passed by legislatures the court’s legitimacy is on the line (recall Holmes’ dissent in Lochner).  On what basis can the court undo the will of the majority?  We are all engaged in the search for a sound basis to decide when we should disregard the majority will (recall Marshall in Cleburne about the lack of a neutral baseline).  Remember that both Brown and Lochner share something in their jurisprudence, notwithstanding the fact that the outcome in the former is applauded while in the latter it is roundly condemned. 

Sources of Constitutional Jurisprudence

Interpretation Options

1. Precedent

2. Text of the Constitution

3. Original (Framer’s) Intent

4. Historical/social context questions

5. Natural Law “fundamental rights,” the “order of things”

Constitutional Convention: Competing Ideas

1. Civic Republicanism – active participation of citizenry who feel empowered

2. Classical Liberalism – individuals basically self-interested.  Government exists to prevent us from killing one another.

3. Pluralism – well-organized groups participate in political process and government is site of struggle and negotiation.

4. Madisonian republicanism – representatives at national level stand abovefray and debate the great issues of the day.

Judicial Review

Marbury v. Madison ( The Marshall vision of federalism.  Laws cannot violate the constitution.  “It is emphatically the province of the judicial department to say what the law is.”  Interestingly Marshall determines that Marbury is entitled to his commission, that write of mandamus if the correct remedy, but that the Court lacks jurisdiction.  Very cleverly structured.  This way Marshall criticized president without actually issuing the writ of mandamus himself.

Levels of scrutiny

1. strict scrutiny:  (race, national origin) -- law upheld only if it is proven necessary to achieve a compelling government interest and the means are narrowly tailored.

2. intermediate scrutiny:  (gender, non-marital kids)  a law is upheld if important government purpose and means are substantially related.

3. rational basis:  minimum level of scrutiny, law is upheld if means rationally related to achievement of a legitimate government purpose. 

Equal protection standard of review debate:  Stevens wants one standard of review for all equal protection challenges.  Rehnquist doesn’t like intermediate scrutiny and resists strict scrutiny unless there is evidence of past discrimination.  

Theories of Constitutional Decisionmaking 

Three camps generally:

1. originalist – all that matters is how words used in Constitution would have been understood at that time.  Don’t mess with intent because it’s too subjective.  Anything beyond plain meaning read of Constitution weakens the court’s integrity as a neutral branch, making it instead a political arbiter or “naked power organ” as Bork observes.  Scalia is in this camp.   

2. proceduralist --  judicial review and ultimately intervention appropriate only when political process procedurally flawed.  John Hart Ealy and Justice Stone in Carolene Products.

3. evolutive theorists – judicial review occurs in step w/ large-scale changes in pulic values.  There is a set of “normative metrics” outside of the Constitution that guide the courts.  The Constitution is an organic, evolving document.  This is where the Brown decision fits.  

Bickel and “The Least Dangerous Branch” (1962) ( Judicial review is in a natural tension with representative democracy.  But language of 14th Amend is elastic and allows for future interpretation.

Edwin Meese ( blind, uncritical acceptance of every ruling handed down by SC is intrinsically at odds with Constitution.  Rejects dictum, such as that in Cooper, b/c court is merely saying that “it is better than things get settled finally that that they get settled correctly.” 

Judge Bork ( Opinions in Brown cannot be squared w/ original understanding of Constitutional text.  Result can be squared however.  Bad method, good outcome.  Opinion was lawless.  Would have preferred to see Brown opinion written from originalist perspective.  

John Hart Ely and “Democracy and Distrust” The Constitution is concerned with process and amendments exist as a check on our government.  Constitution not concerned with substantive outcomes.  When you disagree with the result in a case or legislative act it doesn’t mean that the government isn’t functioning correctly.  The only time when courts should intervene is when there is a process problem, and the people have lost trust in the system.  The court is the guardian of the process.  Borrows heavily from Justice Stone’s footnote 4 in Caroline Products. The Constitution is not dedicated to the identification and preservation of specific substantive values because it’s text is elastic.  The judge should not favor one particular outcome or party.  The judge intervenes only where one party gaining unfair advantage over another.  Intervention occurs when the “ins” stay “in” and those “out” kept “out.”  Bad outcomes are province of the legislature – they should deal with results.

Formalism critics – where competing principles are at stake, formalists have done a miserable job explaining why why one principle gets chosen over the other.  Formalists package their decision in appeals to timeless values and baselines and aren’t being intellectually honest.

Equal Protection Challenges on Race

Textual basis: 14th Amend § 1: “…nor shall any state .. deny to any person within its jurisdiction the equal protection of the laws.”  Historians doubt 14th Amend included social rights.

Two competing forces in equal protection:

· Formal Equality (the way theoretically treats people) v. Functional Equality (the way it really goes down)

14th Amend direct relationship b/w the fed and the individual. If rights violated redress sought in fed courts.

Equal Protection Race Based Strict Scrutiny Chart
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NO STRICT SCRUTINY IN OTHER, NON-RACE EQUAL PROTECTION CHALLENGES BECAUSE OF PRESUMPTION ON LEGISLATIVE LEGITIMACY

Equal Protection Theorists

Charles Lawrence and “Reckoning with Unconscious Racism” – racial motivation AND showing of intent almost impossible for petitioners in contemporary society.  Trying to prove invidious intent where you have a facially neutral statute is a losing proposition.  When powerful interests want to keep minorities excluded, they’re not going to craft legislation revealing their intent.  After all, we all know racism is wrong and nobody stupid enough the explicitly put racial classifications in a statute.  For this reason Lawrence would like to see strict scrutiny applied to cases of disparate impact. Many societal actions are thus unconscious.  In our minds we all equate closing down swimming pools with Jim Crow laws.  

Kimberly Crenshaw – not applying strict scrutiny to cases where you can only show disparate impact and no invidious intent creates an illusion that black inferiority is the reason for lower success among blacks in the marketplace.

Robin West, “Constitutional Skepticism” – rejects requirement of state action for equal protection challenge.  14th Amend ought to extend beyond state action into spheres traditionally considered private. She draws distinctions between liberal feminists and progressive feminists, saying—in  part—that this “progressive” disposition will truly expose and challenge racism where it hides.

First step – identify requisite state action.  Following cases are instructive:

Bolling v. Sharpe (1954) ( Outlaws school segregation in D.C., thus applying EP to federal jurisdiction.

Shelley v. Kramer (1948) ( State enforcement of racially discriminatory covenants no longer constitutional . “[That] the action of state courts and judicial officers in their official capacities is to be regarded as action of the State within the meaning of the Fourteenth Amendment … has long been established by decisions of this Court.” 

Moose Lodge No. 107  v. Irvis (1972) – (LIMIT ON EQUAL PROTECTION CHALLENGES) Irvis looses on the injunction but would have prevailed had he sued under the following condition: Had Moose Lodge served Irvis, and the liquor control board stopped the lodge from serving him. Then, Irvis could have sued the board for enforcing that condition. In the latter case, the state is enforcing the racial rule – Shelley argument. 

Marsh v. Alabama (1946) - The management of a company town refused permission for a Jehovah’s Witness to distribute religious literature.  Ct. finds state action for a 1st Amend. violation: the more an owner looks like the government, the more it gets treated like the government.
Early tests of 14th Amend equal protection and race:

Civil Rights Cases (1883) ( 1875 Civil Rights Act’s federal remedy for private discrimination held unconstitutional – beyond scope of Congress.  While Congress has enforcement power under §5 of 14th Amend, it does not have power to regulate private discrimination.  Congress only has power to regulate state discrimination.  Congressional legislation in sphere of private discrimination flies in the face of federalism.  Runs counter to system of enumerated powers.  Thus 14th Amend protects only legal rights, e.g. contract, property, and initiation in courts, and does not protect social rights.

Harlan’s Civil Rights Dissent:  Companies function under protection of state law and are thus prohibited from all types of discrimination.  §1 of 14th Amend is affirmative grants of rights to the citizens.  Shield of “national citizenship” prevents others from discriminating against you.  Congress properly exercising its enforcement power under §5 of 14th Amend.

1. laws making distinction on race categorically unconstitutional

2. statute intended to keep blacks away from whites

3. majority wrong in holding Supreme Ct lacks authority over states in this area

Plessy v. Ferguson (1896) ( Ct concludes that: a) keeping the races separate is w/in legitimate police power of state (i.e. it’s okay that southerners, through their representatives, don’t want the races to commingle; neither race wants to mix with the other), and b) statutes making legal distinction b/w blacks and whites don’t destroy the equality of blacks and don’t result in involuntary servitude.  Central qstn becomes: is statute reasonable?  (Held to be reasonable b/c of usages, customs, and traditions of the people AND b/c it seeks to preserve “public peace and good order”).  Bottom line is that separate but equal validated, promoting Jim Crow for next 50 years.  Adler observes that majority in Plessy saying, “if something is common, it is reasonable, and the constitution will never be a force for change.”  

Harlan’s Plessy Dissent:  Look at intent of framers and fundamental rights!  14th amend designed for recently emancipated blacks.  Civil War Amends are “those notable additions to fundamental law.”  Everyone knows the Louisiana statute designed to keep blacks in their place and away from white southerners.  Customs, value, norms are all chickenshit here since the 14th Amend places Louisiana law in subservient position.  In the eyes of the law, no recognition of superior race (notwithstanding his views on the “Chinamen”), and personal freedom is interfered with here.  Harlan avoid social rights argument (which is weak) and goes route of civil rights.  To summarize:

4. laws making distinction on race categorically unconstitutional

5. statute intended to keep blacks away from whites

6. majority wrong in holding Supreme Ct lacks authority over states in this area

Separate but equal rejected:

The Brown Dilemma ( Court rejects grounding decision in framers’ intent and precedent arguments.  Decision instead grounded in intangible factors such as law school cases and psychological factors (e.g. the doll study).  Warren knows court must deliver unanimous opinion b/c: 1) Court is overturning Plessy which was good law for almost 60 years, 2) overruling states and their customs, 3) needs to send message everyone on board, and 4) violent resistance could well result in divided opinion.  A reading of Brown doesn’t reveal condemnation of Plessy, b/c Warren knows court cannot denounce south and Jim Crow system and still have broad support.  He’s basically saying that times have changed and Plessy may not have been wrong when it was decided, but it’s no longer controlling.  Separate but equal fails because of its impact upon black children’s self-esteem and importance of education in America. Legacy of grounding Brown in these “intangibles:”

1. minimizes insult to South

2. minimizes insult to Warren’s predecessors

3. convinces conservative members of Court to join Warren

4. BIG CRITICISM HOWEVER: didn’t follow path that is even remotely recognizable in constitutional jurisprudence.

Sweatt v. Painter ( came out right before Brown, holding separate law school for blacks in Oklahoma was not equal b/c of not only tangible difference, but intangible differences as well (reputation, access to alumni network, etc.)

Bolling v. Sharpe ( Court uses reverse-incorporation to apply 14th Amend to D.C. and order desegregation.

Brown II (1955) ( “All deliberate speed” mandate to counter practical continuation of segregation in face of theoretical end to separate but equal.  

Cooper v. Aaron (1958) ( Arkansas refuses to implement Brown.  Holding public officers bound by Constitution and by extension the Supreme Court.  Defiance will not be tolerated, and to allow otherwise would make a “solemn mockery” of the Constitution.  Draws on Marbury to trump state interpretations.  

The Modern Requirement for Strict Scrutiny and Race

Remember that simply showing result (disparate impact is not enough).  There must also be a showing of intent. Three types generally:

facial discrimination – When the language of the law makes patent racial distinction. E.g. all jurors must be white males.

discriminatory purpose (a.k.a. invidious intent) -- Law prohibits operating a laundry in wooden buildings, with waiver provision, and administrators grant exceptions to all whites and rejects all the Chinese applicants. 

disparate impact – When a law appears neutral on its face and in its application, but is found to have a  disproportionate effect on a particular class of people.  THE STRONGEST CASE AGAINST FACIALLY NEUTRAL STATUTE PROVES BOTH INTENT AND IMPACT.
Race and the Facially Discriminatory Standard:
AUTOMATIC STRICT SCRUTINY

Korematsu and Hirabayashi  ( Government policies on forced internment and curfew, respectively, based on nothing but racial bias and perceived lack of loyalty among Japanese-Americans.  During dark moment in constitutional history, court caves to national security argument of “pressing public necessity” and upholds government policies, but the equal protection strict scrutiny doctrine is born.  All racial classifications are immediately suspect!  Question: if court subject to same biases and prejudices as majoritarian branches, can it be counted on to fill its duties under Art. III of Constitution and properly execute duties of the counter-majoritarian branch?

Loving v. Virginia (1967) STRICT SCRUTINY  ( court rejects Virginia’s argument that since blacks and whites both face penalties, there is no invidious discrimination in anti-miscegenation laws.  Not a single state justification (preservation of purity, racial pride, and prevention of blood corruption and mongrel breed) is upheld.  Rejecting intent argument of Virginia court says “clear and central purpose of 14th Amendment was to eliminate all official state sources of invidious racial discrimination in the States.”  Law is nothing more than state sanctioned white supremacy.

Palmore v. Sidoti (1984) STRICT SCRUTINY  ( Fla. judge’s decision to remove child from custody of white mother/black stepfather to be with white father overturned.  Court says judiciary cannot give effect to prejudices by taking action to counter social stigmatization.  Courts cannot force people to get along.  Fla. policy facially discriminatory violation of 14th Amend. 

Race and the Facially Neutral plus Discriminatory Intent Standard

The examination here is INTENT plus IMPACT.  Equal protection not necessarily violated by mere showing of just one!
Yick Wo. V. Hopkins (1886) INTENT AND IMPACT ( laundry facilities of wood in SF must have special permit.  Almost all Chinese applicant rejected.  City argues this is proper police power.  Court sees obvious discriminatory intent and holds ordinance unconstitutional.

Gomillion v. Lightfoot (1960) INTENT AND IMPACT( Gerrymander scheme resulting in 28-sided figure unconstitutional where it was basically built upon race to exclude blacks from voter district.  Intent and outcome both patently obvious.

Palmer v. Thompson (1971) INTENT ONLY: ABSTENTION( Fed court holds pool segregation unconstitutional.  City closes all pools arguing integration would be too dangerous and costly.  Supreme court says action cannot be ruled unconstitutional simply based upon intent where the outcome is that result same for everyone = no public swimming pools.   No evidence that city supported maintenance of white only pools after closings.  Court wants to see evidence of impact in order to apply strict scrutiny.  

Race and Disparate Impact without Discriminatory Intent

Again, the examination here is INTENT plus IMPACT.  Equal protection not necessarily violated by mere showing of just one!  If you only have disparate impact ( RATIONALE BASIS ONLY.  

De jure (on its face) discrimination v. de facto (practical “in fact”) discrimination.
Washington v. Davis (1976) IMPACT ONLY RECEIVES RATIONALE BASIS( Blacks much less successful in getting hired by the D.C. Police Dept.  Hiring depends on written-test score. Blacks consistently score lower on the test.  Without evidence of discriminatory purpose, there is no equal protection violation. Petitioners argue that this is de-facto discrimination.  Rationale: if court found equal protection violation here it would have to rip apart huge government social programs, sentencing procedures, taxes, licensing, admissions policies, etc. that have disparate impact upon minorities.  Argument involved here that relying on courts to rewrite all this legislation is undesirable.

Fenney (1979) IMPACT ONLY( Civil service preferential hiring benefiting veterans, and by default, mostly men, challenged on equal protection.  Court upholds policy, saying test is if policy enacted “because of” rather than “in spite of” result favoring one class over the other.

Gomillion, Yick Wo, Washington, and Palmer, one could argue, are looking at intent AND effect.  

Race and Voting Cases: §5 Enforcement
South Carolina v. Katzenbach (1966)( Challenge to Voting Right Act of 1965.  VRA: 1) requires states receive fed. approval before altering voting requirements, and 2) bans literacy tests and other devises for period of five years, but only in certain states.  Court sees that Congress tried to attack individual state statutes with mixed results, b/c southern states simply legislated around prohibited conduct.  Court has little patience for southern argument and holds VRA necessary to combat “local evils” that seek to maintain black subjugation. 

Katzenback v. Morgan  ( Another VRA challenge.  §4(e) of Act expressly prohibits the barring of people educated in Puerto Rico in language other than English from voting.  NYC argues that for Congress to determine NYC voting policies violate equal protection though the exercise its §5 14th Amend enforcement power, the Court must determine that NYC has an illegal policy in place.  Court rejects NYC argument and says right to vote is “preservative of all rights.”  Court applies only rationale basis to uphold applicable § of VRA.  

Dissent:  THERE IS A BIG DEBATE HERE: Majority says Congress is constitutionally enforcing provisions.  Dissent, per Harlan, says no way… Congress is defining the Constitution, a dangerous proposition, b/c rights can be just as easily defined down as they are expanded.  Dissent thinks big question is “do we have constitutional violation?”  Only at that point can Congress properly act under §5.  To hold otherwise allows Congress to usurp as much power form the courts as it wants. 
Other §5 14th Amend Enforcement Cases


Oregon v. Mitchell (1970)( Oregon cannot keep its minimum voting age at 21, against §5 enforcement in application of VRA.  Interesting argument in dissent that 18-20 yr olds don’t have pattern of discrimination.

City of Boerne v. Flores (1997) STRICT SCRUTINY( Congress lacks authority to enact legislation like the Religious Freedom and Restoration Act, since to do so would define free exercise of religion, rather than enforce protections of 14th Amend, and exceeds Congressional power under §5.  Proper role of Congress is remedial role, not substantive role.  Latter seeks to define rights, and this is role of the court.  RFRA not remedial because there is no history of state discrimination against religious groups.  The Bourne test is PROPORTIONALITY AND CONGRUENCE.  Majority says there must be congruence b/w history of evil and ends sought.  In absence of state sponsored bigotry, Congress exceeded its power

Carolene Products FN 4 – the strict scrutiny standard

While courts should defer to Congress where it is exercising proper regulatory power, there are exceptions.  The court will not be deferential when Congress has curtailed any of the following:

1. Bill of Rights

2. Political Rights

3. Rights of “discrete and insular” minorities.  Discrete here means “identifiable, distinct, etc.”

Affirmative Action

Courts is applying STRICT SCRUTINY to even “benign classifications” b/c to decide what constitutes benign program would require courts to identify minorities and engage in political decisions.  Cases most likely to survive strict scrutiny satisfy 1) COMPELLING STATE INTEREST test by attempting to remedy past discrimination in place more specific than society at large, and 2) NARROWLY TAILORED MEANS test by minimizing the impact upon innocent victims.

Bakke (1978) ( equal protection violation alleged in university quota system.  No simple majority opinion here, only plurality of Powell.  Lack of consensus has frustrated judges and litigants in years since.  Powell analysis:

1. language of equal protection universal

2. Bakke’s argument whites composed of numerous minorities rejected b/c to say so would require courts to engage in political judgments and classifications.  The courts lack a principled basis on which to draw a line.  Legislature does this.
3. Two constitutionally sufficient purposes for classification:
a. Remedying past discrimination – not here b/c innocent white victims cannot be forced to bear burden for sins of their grandparents
b. Achieving diversity – not here b/c university plan based only on race and there is much more to diversity
4. Bakke innocent victim of racial politics.

5. Powell ALL ABOUT FORMAL EQUALITY, the way things are on paper.

Brennan four dissent ( intermediate scrutiny best b/c this is “benign classification.”  And Blackmun in dissent says “to get beyond racism, we must first take account of race.”  Blackmun ALL ABOUT SUBSTANTIVE EQUALITY, recognizing the way things really are.

Wygant v. Jackson Bd. Of Ed. (1986) ( role-model defense rejected as justification for furloughing white teachers before minorities b/c there is no logical connection b/w past discrimination and role model argument.

Hopwood (5th Cir.) ( Texas offers two compelling state interests

1. diversity – rejected b/c it doesn’t treat people as individuals and concept not soundly grounded in Supreme Ct jurisprudence

2. remedying past wrongs – rejected because the means are much too borad (correcting all discrimination in state of Texas).

Texas program ruled unconstitutional by 5th Cir.

Weissman v. Gittens (1st Cir.) ( Boson Latin School, after retaining consultant, comes up with admissions policy to maintain diversity and survive court challenges.  BLS offers following compelling state interests:

1. diversity b/c students must learn to interact in diverse world and technology changing – rejected on basis that evidence too speculative and real purpose of policy is to achieve racial balancing.  And besides if students ranked only on scores 18% class would still be minority.

2. remedy past discrimination – rejected w/out vestiges of discrimination in that school.  

Grutter v. Bollinger (3rd Cir.) ( Univ. of Mich. Law School has admissions policy treating race and generalized “plus.”  School doesn’t defend policy on remedying past discrimination b/c it knows it will probably lose.  Following compelling state interests offered:

1. diversity through “critical mass” achievement because it:

a. fosters different views

b. foster environment where minority students feel free to speak up and not feel like “tokens.”

Circuit uphold program.  As of May 2003 Supreme Ct still writing opinion on this one.  This will become the new controlling case once decided and Bakke will become interesting but non-controlling piece of constitutional history.

Government Affirmative Action Programs: Race-Neutral?

Fullilove v. Klutznick (1980) RATIONALE BASIS ( No majority opinion here!  Court upholds federal statute providing federal funds to state and local government building projects that set aside at least 10% of the money procuring goods or services from minority businesses.  There was an administrative waiver provision that probably helped in defending challenge.  Court declines to extend Bakke here.  Note that Burger comes out differently than in Bakke ( he upholds scheme.  Why? We are examining a fed program w/ Congressional inquiry and examination behind it!
City of Richmond v. Croson (1989) STRICT SCRUTINY ( Richmond sets aside portion of government bids for minority contractors.  O’Conner writes for majority holding program not narrowly tailored to remedy the effects of private discrimination.  All state and local racial classifications are subject to strict scrutiny.  The Croson plan was problematic because it only gave broad nationwide statistical information as justification.  Contrast this w/ Fullilove (upholding similar scheme where Congress acting under §5 enforcement).  For state to prove vestiges of discrimination it must prove:

1. state itself was a passive participant

2. particularized discrimination exists in the filed and in the state

Court reminds us that 14th Amend is universal and applies to everyone regardless of the race.   

Metro Broadcasting, Inc. v. FCC (1990) INTERMEDIATE SCRUTINY ( Fed race-based program to increase minority broadcast stations upheld applying only intermediate scrutiny.  Court accepts federal “benign” racial classification argument.  Enhancing diversity in broadcasting IMPORTANT GOVERNMENT OBJECTIVE and the MEANS SUBSTANTIALLY RELATED to goal of diversity. 

O’Connor in Metro dissent:  Said strict scrutiny should apply; no such thing as “benign classification.” Here only applicable compelling interest is remedy of vestiges of discrimination, something the FCC would clearly fail.

Adarand Constructors, Inc. v. Pena STRICT SRUTINY; METRO OVERRULED; O’CONNER FINALLY WINS (1995) ( court puts “benign classifications” to rest and adopts O’Conner analysis, encompassing following:

1. Skepticism – all race classifications immediately suspect

2. Consistency – all petitioners treaded equally regardless of race

3. Congruence – fed and state governments equally bound because analysis and outcome under 5th will be the same as that conducted under the 14th.

Remember O’Conner not persuaded that benign classifications only warrant lower scrutiny because she doesn’t know what is “benign.”  However she reminds us that strict scrutiny not “strict in theory but fatal in fact,” b/c there can be compelling state interests that still survive.   

Stevens in Adarand Dissent: Hold on!  We can all tell difference b/c invidious and remedial classifications.  Majority’s “stigma” argument totally unpersuasive.  Stevens also refutes congruence analysis, b/c we all vote for Congress, and Congressional action has authority, legitimacy and credibility behind it.

IN SUMMARY: All of the following compelling state interest justifications will fail strict scrutiny in race cases–

1. diversity and role models

2. where innocent victims harmed

3. attempts to cure all past discrimination

The latest word on race and voting districts

Shaw v. Reno (1993) STRICT SCRUTINY ( N.C. redistricting plan rejected by U.S. attorney general.  State comes back w/ new plan containing bizarre shaped majority back districts.  White petitioners make equal protection challenge.  Statute clearly facially neutral so O’Conner looks at intent.  Says shapes “unexplainable on grounds other than race.”  She calls such gerrymandering “political apartheid” that assumes all minorities have same opinions and thus need their own special district.  Persuasive argument even if you think she’s wrong – this is what dissent said in Metro Broadcasting and principle argument against college affirmative action programs.  O’Conner says you can still use race as factor in districting, just as long as shape doesn’t offend the senses.   

White in Shaw v. Reno dissent:  Look only at intent and impact.  There is no discriminatory intent against whites, and no disparate impact since whites still constitute 83% voting population in N.C. and can still vote for whomever they wish.  Argument that white folk’s candidates will lose is not valid constitutional claim.
Sex Based Classifications and Equal Protection

Generally afforded intermediate scrutiny.  Why?  Not same vile history of bigotry and discrimination that you have with race in America, at least according to our jurisprudence.  Today, the most successful challenges will attack sex discrimination that is: a) overly broad generalization, and b) based on old, archaic notions of difference.

Minor v. Happersett (1874) ( Women challenging lack of voting (pre-suffrage) cannot use P&I clause.  Majority looks to natural law.

Muller v. Oregon (1908) ( Women objects of paternal order in majority opinion.  Maximum hours for women statute challenged by employers on grounds it violates freedom on contract.  Brandeis writes brief to uphold statute, devoted largely to empirical data such conditions have on women.  Statute upheld.  Outcome of case is bad news for women’s formal equality activists (were Ginsberg around then she’s be in this camp).  Implicit message here women not capable of working as much as men and must be protected b/c they are delicate.

Reed v. Reed (1971) RATIONALE BASIS ( Idaho law prefers son over daughter in administration of estates, using justification that men have more business experience than women.  Struck down on rationale basis.  Court says justification is arbitrary and grounded in archaic notions, and counter to equal protection clause.  Reed rejects ease of administrative burden as justification.

Frontiero v. Richardson (1973) STRICT SCRUTINY ( Petitioners challenge different benefits extended dependents of women vs. men in the military (i.e husband of woman serving treated differently than wife of man serving).  Court holds different treatment unconstitutional.  Looks to following for guidance:

3. History of discrimination

4. Title VII (Congressional Intent)

5. Precedent (earlier cases rejecting justifications based on archaic notions)

Craig v. Boren (1976) INTERMEDIATE SCRUTINY ( Males 18-21 prohibited by Oklahoma statute from purchasing beer; similarly situated women can.  Nobody prohibited from possessing the beer.  State offers following justifications:

1. Important government purpose of preventing DWIs – court accepts this

2. Classification substantially related to achievement of goal – rejects this b/c no evidence that what state says is the case.  Only 2% of men in targeted range engage in DWI.  

Again formation of gender line based on archaic notions rejected.  Sex not accurate proxy for regulation of drinking and driving.  Constitution requires more than rote recitation of empirical values.  Policies must reflect normative values.

Reed, Frontiero, and Craig all encompass formal equality value.  The Craig court goes furthest in calls to reject empirical values (the court as a reflective body) in favor of normative values (the ways things ought to be).

United States v. Virginia (1996) INTERMEDIATE SCRUTINY ( Fed sues Virginia under equal protection theory.  State in response sets up separate women’s school.  Parties back in court.  Virginia offers following important government objectives in maintaining separate schools:

1. diversity of education benefits – flatly rejected as disingenuous

2. preservation of “adversarial method”—rejected b/c no evidence admitting women would threaten adversarial system.

Court then looks at separate school and says it doesn’t adequately remedy situation b/c it’s a) qualitatively different, and b) quantitatively inferior.  Too many tangible differences.

The “real differences” standard in sex-based discrimination

Real differences and rational, gender-nuertal response to sex differences upheld usually.  

Parham v. Hughes RATIONALE BASIS( For recovery in wrongful death of illegitimate children Georgia statute restricts suits to mothers only.  Equal protection challenge rejected.  No violation because:

1. Mothers and fathers of illegitimate children not similarly situated (only father can make illegitimate child legitimate)

2. Fathers need only officially make child legitimate

3. Difference not sex based (males/fathers) but difference b/w father who have legitimated children and those who have not.

Two legitimate government interests to which means rationally related:

a. prevention of fraud

b. requirement that father claim paternity

Michael M. v. Sup. Ct. of Sonoma County (1981) INTERMEDIATE SCRUTINY( Cal. Statute makes men guilty of statutory rape for sex w/ women under 18.  Similarly situated women not criminally liable.  Δ 17 ½ yr old boy and victim 16 ½ yr old girl.  Statute upheld under intermediate scrutiny (gender based facially discriminatory) because:

1. prevention of illegitimate pregnancy important state interest

2. sex discrimination substantially related to goal

Men and women not similarly situated in this case because only women can have babies.  Women suffer differently than men in pregnancy, thus it is permissible for state to treat men and women differently.  Bottom line – the law need not always treat both sexes as if they are equal.

Rostker v. Goldberg (1981) INTERMEDIATE SCRUTINY( Petitioners challenge exclusion o women from Selective Service Act.  Government Δ wants rationale basis but Court goes w/ higher standard.  Exclusion upheld b/c:

1. Maintaining well-equipped army important government interest; and

2. Having draft for men only substantially related to this goal
The real difference here according to court is based on statutory language of the Selective Service Act.
Dissent says this important government goal can be accomplished just as effectively by registering both sexes, and any gender-based distinction MUST BE substantially related (STRICT SCRUTINY).  This is a normative argument.  Doesn’t apply b/c arguably there is less sordid national past of discrimination based on gender as there is on race.

Nguyen v. INS (2000) INTERMEDIATE SCRUTINY( Petitioner challenges INS deportation order under 1996 Welfare law, making non-citizens convicted of crime subject to deportation.  Statute governing citizenship for children born out of wedlock in foreign countries challenged, where:

a. if mother American child automatically awarded citizenship

b. if father and mother, automatic, and

c. if father American, mother not, and couple not married father must take following steps:

1. officially legitimate child

2. take oath

Illegitimate child in this category ultimately convicted of sexually battery upon a child.   Statute upheld because:

1. assuring that biological blood relationship exists between mother and child important government interest (public policy argument); and

2. means are substantially related to this important goal (only mother’s relation to child verifiable at birth)

If this claim based on marital status than we would be downgraded from intermediate scrutiny to rationale basis.

Dissent says government rally isn’t applying intermediate standard here and it doesn’t matter what the statute says since only normative values should guide the court.

Other classifications and Equal Protection

Alienage ( Theoretically legal aliens suspect class and afforded strict scrutiny but jurisprudence shifts by late 1970s, holding that so long as policies not based on economic protectionism, then legal aliens not subject to strict scrutiny.  BTW illegal aliens S.O.L.  New standard – fed laws reviewed on rationale basis, and state laws reviewed on rationale basis. 

Illegitimacy ( Intermediate scrutiny applied.

Trimble v. Gordon ( In all states illegitimate children can inherit intestate only from mothers, but not fathers.  Court strikes down such laws.  After this point intermediate becomes standard.

Illegal Alien Status ( RATIONALE BASIS


Plyer v. Doe (1982) ( Illegal aliens not suspect class since they voluntarily engage in conduct, but statutory schemes penalizing their children (kicking them out of school) struck down b/c children do not choose to enter illegally and break the law.  No rationale basis for depriving children of education in order to stem illegal immigration.  Fails the nexus test.  However majority’s opinion disingenuous b/c it sounds like they are applying some sort of heightened scrutiny.  

Wealth ( Rationale basis.  Hard to imagine outcomes that would strike down wealth and still be compatible with constitutional guarantees.  Court has however struck down filing fees and court charges preventing poor from access to judicial remedies on equal protection grounds.

USDA v. Moreno (1973) RATIONALE BASIS ( Households where members unrelated ineligible for food stamps under fed statute.  Intent of program was to prevent hippies from getting aid.  Held that government program cannot be structured to penalize group just because politically unpopular.

Rodriguez  ( Latino parents sue school district on grounds property-tax funding scheme disadvantages minority students.  Classifications based on wealth not suspect says court!  Court doesn’t like applying strict scrutiny to economic and social policy questions.  And besides education is not a fundamental right says the court.

Disability ( Rationale basis seems to be the standard.

City of Cleburne v. Cleburne Living Center (1973) RATIONALE BASIS ( Trial court application of intermediate scrutiny inappropriate.  Court applies rationale basis to find for mentally retarded petitioners, but launches into discussion of why strict scrutiny should not be applied:

1. retarded immutably different and legislature makes substantive judgments about their care.

2. Fed and state legislatures already have started to address problem

3. Consistency required by strict scrutiny could actually harm the retarded in the long run.

4. If we give retarded strict scrutiny then why not many other groups?

Stevens dissent in Cleburne ( Only one standard should be applied in all equal protection challenges:

1. what is the class of people?

2. is there history of discrimination against them?

3. is there purpose to the classification?

4. is there trait justifying classification?

Marshall dissent in Cleburne ( Rejects majority’s decision to only apply rationale basis and isn’t persuaded by argument that court doesn’t have expertise to deal with such problems beyond rationale basis or review.  Logical analysis will do us no good in such cases because there is no neutral principle or baseline from where we can decide.  We can (and must) only look at history and present context when weighing these cases.  Adler critique: Marshall’s argument similar to proposition that judges should intervene because they are not prisoners of the mob mentality of voters.  

Sexual orientation and equal protection

Only rationale basis afforded such challenges.  Why?  Orientation not suspect class and there is no fundamental rights as stake.

Bowers v. Hardiwck (1986) RATIONALE BASIS; THIS ALSO BELONGS IN UNDER PRIVACY ( Police officer, coming to petitioner’s home to inquire why petitioner didn’t appear in court for littering offense, discovers petitioner committing sodomy w/ another man.  Tex. statute challenged on basis it violates fundamental rights.  Held that criminalization of sodomy doesn’t violate any fundamental right that court recognizes.  Court asks very narrow question, limiting inquiry to “homosexual sodomy” rather than privacy right.

Blackmun in Dissent – calls majority opinion willful blindness.  This is all about the freedom to be left alone.
Watkins v. US Army (1989) STRICT SCRUTINY 9th Cir. Panel Later overruled En Banc ( Panel applies strict scrutiny to hold forced resignation of homosexual from military violative of equal protection.  Decision based on following:

1. history of purposeful discrimination

2. discrimination rises to level of invidious (gross unfairness)

a. no relation b/w classification and ability to perform or contribute to society

b. group is saddled with prejudice

c. trait is immutable (outside conscious control of individual)

3. group lacks effective political representation

THIS CASE IS NOT CONTROLLING.

Romer v. Evans (1996) RATIONALE BASIS( Colo. Amend. 2, denying “special treatment” (which basically denies any judicial relief from discrimination upon in orientation in public/private transactions) is held unconstitutional.  Following justifications offered by Colo.:

1. Colo. protects free association – rejected because this is imposing a state sanctioned disability upon a group

2. Preservation of scarce resources – rejected on grounds Amed. 2 explicable only on grounds of animus towards a group.  This can never be a legitimate state purpose!

Scalia dissent – this is only limit on special treatment, w/in proper role of legislature.  Court is engaging in culture war, to its demise.  Should never take sides in such disputes.  Go with the legislatures.  Since court already upholds state criminalization of conduct, why not this?  Scalia looks a lot at common law that morally disapproved of conduct, current still present today.

The evolving standard ( After Hardwick (cited in fundamental rights §, infra.) court seems to be leaning towards grouping orientation with race of sex, either of which would extend higher scrutiny to challenges.

Fundamental Rights

Basic premise is that rights preexist a positive act of government.  There is tension between positivism and natural law followers.  Positivists hold men came together and consented to be governed under positive law.  Natural law folks maintain state not needed to enforce classical liberal values reflected in the Declaration of Independence.  Problem is that we are all under system of enumerated powers b/c we didn’t want to replicate life under the king.  Evolving jurisprudence recognizes that not all god-given rights enumerated under the Constitution.  

To extent fundamental rights grounded in Bill of Rights, such challenges will presumptively receive strict scrutiny, per Stone’s Carolene Products FN4.

Expressive Association and Orientation

BSA v. Dale (2000) ( Asst. SM expelled for being “avowed” homosexual.  NJ statute prohibits discrimination in public accommodations on basis of orientation.  BSA challenges statute on grounds it interferes with its expressive association.  State courts find for Asst. SM.  Rehnquist reverses, writing:

1. This is regulation to force organization to accept members it would rather not have, and at heart of expressive association is a presumption of freedom to not associate.  To force BSA to keep Asst. SM would send message BSA believes behavior legitimate – something against its mission and teachings.

Dissent says the burden upon Dale not justified.  Expressive position of Dale not contrary to BSA’s fundamental federal charter or its own bylaws.    

Hurley v. GLIB (1995)  ( Court holds Massachusetts violated right of freedom of expressive association when it ordered Parade Council to admit Irish GLBT members in compliance with state public accommodations statute.  Court points out difference b/w individual gays marching and gay organization marching behind its own banner.  Court says you cannot make speech a public accommodation, as the SJC tried here.  Again there is a presumption of freedom to not have particular viewpoint propounded in your own parade.

Yoshino ( writes sex discrimination beginning to resemble race discrimination litigation and this is alarming because we are promoting forced assimilation.  Yoshino would rather see all anti-discrimination claims based on freedom of expression.    

The Speech Exception

Mixed speech cases (where there is speech and action) will receive intermediate scrutiny.  Otherwise we apply strict scrutiny.  The Holy Grail of 1st Amend cases is as follows: government neutrality towards content.  However this is problematic b/c there is legitimate interest in regulating some content.

United States v. O’Brien ( Draft card burning conviction upheld.  Four-prong test adopted.  Regulation upheld if:

1. w/in constitutional power of government

2. furthers important or substantial government interest

3. interest unrelated to suppression of free speech

4. restrictions on 1st Amend no greater than that essential to furtherance of interest

R.A.V. ( cross-burning case.  Minn. statute unconstitutional where it was content based and applied to certain unpopular views towards race/religion/etc.  Mere “abusive invective” w/out connection to other ideas (hostility, attacks, etc.) not enough for state to ban.  Ordinance was per se viewpoint discrimination.      

Cohen (1971) ( Δ wears jacket w/ words “fuck the draft.”  Conviction overturned.  Dissent says charge based on action, and not speech.

Masses Publishing (2nd Cir. 1917, J. Learned Hand) ( Bright line distinction disfavoring efforts to regulate content.  Narrowly construes statute to apply to only direct incitement.  “Cause” shouldn’t be read to suppress all hostile criticism.

Schenck (1919) CLEAR AND PRESENT DANGER TEST ( Holmes “fire in crowded theater analogy.”  Immediate evil test.  Character of the ac depends on circumstances.  While Δ permitted to distribute such flyers in peacetime, not during war.  Intended consequences don’t matter.  Holmes all about context and questions of degree.

Abrams (1919) HOLMES RECONSIDERS ( Workers publish pamphlets critical of fact that munitions will be used against Reds in allied intervention in revolutionary Russia.  Majority says intent of socialist Russian Jewish immigrants here to defeat war program.  Seek to provoke and encourage resistance.

Holmes Dissent – Really Important – principle of free speech always the same, war or no war.  Immediate evil test not satisfied here.  Holmes still grasping clear and present test, but he’s clarifying it here.  Congress cannot ban speech seeking to change people’s minds; only speech that will bring imminent evil upon country.  He thinks his colleagues are reading too much into the pamphlets.

Whitney (1927) BRANDEIS FAMOUS DISSENT ( Restriction of speech perilous course.  Outcome will be replication of life under a King, which results in resentment, fear, hate, and ultimately revolution.  There is a contradiction here though:  Once speech becomes so effective that it actually incites violent response, then it can be stopped according to Brandeis.   

Interesting alliance: Brandeis and Holmes write numerous dissents together during the red scare defending 1st Amend rights.

THE MODERN TEST( following red scare Court adopts following requirement:

Particularized showing of immediate threat of serious harm.

Brandenburg v. Ohio ( clear and present updated to now hinge on how imminent threat is.

Privacy: As Applied to Orientation and Reproductive Freedom; the “Penumbra”

Bowers v. Hardiwck (1986) RATIONALE BASIS; THIS ALSO BELONGS IN UNDER PRIVACY ( Police officer, coming to petitioner’s home to inquire why petitioner didn’t appear in court for littering offense, discovers petitioner committing sodomy w/ another man.  Tex. statute challenged on basis it violates fundamental rights.  Held that criminalization of sodomy doesn’t violate any fundamental right that court recognizes.  Court asks very narrow question, limiting inquiry to “homosexual sodomy” rather than privacy right.

Blackmun in Dissent – calls majority opinion willful blindness.  This is all about the freedom to be left alone.

Poe v. Ullman ( Connecticut statute criminalizing use of contraception.  Court declines to address merits because case not “ripe” (i.e. no controversy because petitioner not arrested).  Harlan takes opportunity to write in dissent that there is substantive due process argument here.  More fundamental rights than those listed in Bill of Rights.  Suggests balancing test: liberty of individual v. order in society.  Probably would have applied strict scrutiny.  He feels privacy and what goes on in bedroom b/w husband and wife is question of privacy, a fundamental right. 

Griswold v. Connecticut (Douglas and the Penumbra of Rights) ( Due Process challenge on total state ban on contraceptives.  Δs are employees of Planned Parenthood charged as accessories to crime (we have ripeness unlike in Poe).  Court holds penumbra of rights emanating from Bill of Rights create zone of privacy sphere upon which state cannot intrude.  Certain rights not enumerated will not be disparaged.  Court probably revolted by prospect of state having to search bedroom to see if people breaking the law.  However the court is not saying that birth control is a fundamental right!  This is all about privacy.
Dissent – 14th Amend Due Process should only reach rights enumerated in Bill of Rights.  Dissent uncomfortable with concept of natural, fundamental rights b/c judges would have to make their own jurisprudence.  And this is the legislature’s job!  As to 9th Amend enumeration argument (powers reserved to states not granted to fed) the dissent says this limits federal power, rather than acting as conduit to strike down state laws that appear unreasonable or unjust to the court.

Eisenstadt v. Baird ( Δ arrested for distribution of contraceptives after lecture, in violation of state law prohibiting sale of contraception to unmarried people.  Zone of privacy applies not just to married people and the state cannot restrict sale/distribution of contraceptives to them.  

Dissent – 14th Amend Due Process should only reach rights enumerated in Bill of Rights.  Dissent uncomfortable with concept of natural, fundamental rights b/c judges would have to make their own jurisprudence.  And this is the legislature’s job!  As to 9th Amend enumeration argument (powers reserved to states not granted to fed) the dissent says this limits federal power, rather than acting as conduit to strike down state laws that appear unreasonable or unjust to the court.       

Roe v. Wade (1973) (Rejection of ABSOLUTE right to privacy) STRICT SCRUTINY ( Case only decided on privacy principle.  Petitioner argues right to terminate pregnancy is absolute and exercisable at any time of woman’s choosing.  Court rejects this and crafts a balancing approach grounded in logic that further along pregnancy becomes, more compelling the state interest.  State presents two compelling state interests that courts accepts:

a. health of mother

b. protecting life

Following bright line adopted:

1. during first trimester state cannot interfere, after this time state has compelling interest in health of mother.  State can regulate facilities along this line, along “narrowly tailored” theory.

2. When fetus becomes viable state’s interest in protecting life trumps mother’s interests.

Dissent – only rationale basis applies b/c privacy not fundamental right.  Dissent doesn’t want court going back to Lochner days where legislative decisions on social and economic policy overturned.

Planned Parenthood v. Casey (1973) (Rejection of ABSOLUTE right to privacy) STRICT SCRUTINY ( Penn. 24 hour waiting requirement and parental consent requirement not unconstitutional since there is no undue burden that blocks a women’s fundamental right to decide she wants an abortion.  However a requirement that married women notify spouses is struck down.  Trimester test in Roe rejected and viability standard adopted b/c Roe undervalued state’s interest (e.g. protecting life).  To survive strict scrutiny the states must now only show that their regulations do not create an undue burden – doesn’t matter if the regs. make getting an abortion more difficult.  Court doesn’t care how much abortions cost, just as long as a women’s choice not blocked before viability. 

Stenberg v. Carhart ( NE partial birth abortion ban unconstitutional to extent it doesn’t make allowances to protect health of mother.  

Voting and Travel as Fundamental Rights

Bush v. Gore (2000) STRICT SCRUTINY ( In presidential elections, state recount that has unequal application in its procedure fails to protect fundamental rights of each voter to be treated equally and thus violates equal protection.  The only fundamental right in voting is the right to vote for Electoral College as the legislature proscribes.  The equal protection challenge here is a classification based on the county one resides in (since procedure of recount varies by county).  The majority and dissent disagree on the remedy.  Dissent want to defer to Florida court for meaning if state laws instead of intervening.  Dissent also argues cutting off recount disenfranchises unknown number of voters.  

Saenz v. Roe (1999) STRICT SCRUTINY ( Cal. Statute provides different welfare benefits for people, depending on how long they have been in state.  Statute invalidated because it violates fundamental right to travel under the P&I clause.  Substantive Due Process and equal protection claims rejected however, since right to receive welfare payments not fundamental right and wealth is not a suspect class.  Travel encompasses three prongs:

1. right to enter/leave another state

2. right to be treated as welcome upon entry

3. right to be treated like other citizens of state when you relocate  

The P&I Clauses:

Derived from two areas:

1. 14th Amend protects P&I of national citizenship (gutted by Slaughterhouse Cases)

2. Article IV Const protects P&I of state citizenship:

· Art. IV P&I protects individuals, not markets!  For markets we have the DCC.

· There must be a substantial reason for the discrimination and the means employed must bear a close relation to it. Very similar to intermediate scrutiny. 

· Facial discrimination must be present!

P&I benefits of national citizenship are few, while P&I of state citizenship are many.  This is federalism design intended to limit power of fed to override state laws. (Art. IV, § 2 has broad rights).  


United Building and Construction Council v. Camden (1984) INTERMEDIATE SCRUTINY ( Court strikes down regulation that 40% of employees be Camden residents. Union had challenged regulation on P&I grounds. The NJ Supreme Ct. upholds on the basis of municipal residency, not state. The USSC reverses. Court says P and I applies in general. The ct. must then decide: (1) whether the ordinance burdens a P and I under Art. IV and (2) if the interest burdened is fundamental to interstate harmony. Ordinance held unconstitutional because it reaches people living both in and out of state.  Jist of Court ruling:
 


a. Is their such a thing as a citizen of Camden? No. The ct. reads citizen broadly to apply P&I



b. The ordinance at issue infringes on interstate harmony.


c. The pursuit of a common calling is fundamental. 



d. no fundamental right to work under the 14th Amend. in the Slaughterhouse Cases.



e.  Note outcome compared with the similar statute in White brought under the DCC claim.

Market Participation Exception – where state putting its money on the table and buying something, it can shop where it wants.  Discrimination in purchasing something poses less of a danger that other will retaliate.    

Substantive Due Process and Fundamental Rights.

Due Process Clauses of the 5th and 14th require that legislation (1) be fair and reasonable in content and (2) to further a legitimate governmental objective. Most of the first 8 amends are included, especially the takings clause of the 5th.  Applies to States via the 14th and to the Federal government via the 5th. Same tests apply to both (incorporation/reverse incorporation). If a fundamental right is being implicated, then strict scrutiny will apply.

Slaughterhouse Cases ( Majority fears that if P&I Clause read to give fed authority to protect broad range of interests then fed-state balance would be upset.  This is a complete gutting of the P&I Clause.  Power of individual to seek and argue these rights are thus blocked by Court.  Bad news for petitioners seeking relief from state actions that abridge “fundamental rights.”


Harlan’s Dissent – (much like that in Plessy) equal protection allows fed to basically tell states what to do regarding fundamental rights.  This would obviously change the balance.    

Cardozo on selective incorporation ( “rights implicit in our constitutional order of liberty” will be applied to states through the 14th Amend.      

Adamson (later overruled by Warren Court but good for formulaic understanding ( Court rejects argument that right against self-incrimination incorporated to states through 14th Amend.

Frankfurter’s Concurrence – states define the right, since confining them to Bill of Rights doesn’t allow them to contemplate rights not defined in 1791.  He says Due Process clause focused on PROCEDURE and NOT ON SUBSTANCE.

Black’s Dissent – court is engaging in defining rights since it’s imposing its own concepts of fundamental justice.  Framers intent, Bill of Rights and 14th Amend all plainly evident and should apply.     

Skinner v. Oklahoma (1942) RATIONALE BASIS (STRICT SCRUTINY IN PRACTICE)( Crimes of “moral turpitude” result in forced sterilization.  Only hearing requirement is that state must show sterilization will not harm Δ’s health.  Court finds hearing provides no opportunity to show traits not inheritable, so what’s the point of the due process state says it provides?  Deprivation of fundamental right of procreation so offends majority that this is categorically invalid.  No legitimate exercise of police power.

Buck v. Bell  ( Holmes upholds forced sterilization of mentally retarded.  Judicial deference to legislature.  

BIG QUESTION: HOW DO WE GET TO JURISPRUDENCE WHERE FED COURTS PROTECT FUNDAMENTAL RIGHTS NOT SPECIFICALLY ENUMERATED IN CONSTITUTION?  SINCE SLAUGHTERHOUSE CASES GUTTED THE P&I CLAUSE, WE MUST TURN TO 14TH AMENDMENT INCORPORATION.  THIS IS THE TENSION IN FOLLOWING CASES:

Lochner v. New York (1905) ( One of the most shameful moments in Constitutional decision-making.  Employers challenge maximum hour rule for bakers in NY based on Due Process of 14th Amend on theory that freedom on K abridged for both parties.  Court (per Peckham) holds this is not valid exercise of police power.  “Liberty” always understood to mean freedom of K.  Critique: this is formal equality reasoning, that bakers should be allowed freedom to bargain their terms of employment, but reality it endorsement of a race to the bottom.  Any employee who wont work outrageous hours will be fired and replaced because there are so many people looking for work.  Bottom line is that Lochner ruling ushers in 30 yrs of continued striking down of state economic regulations.

Harlan’s Dissent: unlike in Plessy he has very narrow interpretation of 14th Amend here.  Only reason court should overturn statutes like this are one that are “plainly, palpably, beyond all question, inconsistent with the Constitution.”  Judiciary cannot say legislature acted unconstitutionally without good reason.   

Holmes’ Dissent: 

1. Economic is policy, and not the province of Court to weigh in on such questions.  Constitution is not political.  Court should no be imposing its own economic theories here (laissez-faire).  People free to make stupid decisions through their legislatures.  “General propositions do not decide concrete cases.”  Holmes cannot abide principles as basis for court opinions.  

2. Freedom of K not a fundamental right, and Court has many times upheld economic regulations passed by legislatures.  Therefore majority decision cannot be explained on grounds other than the Court’s preference for one economic system over another.  Holmes is writing a very threatening dissent because he is calling into question the court’s legitimacy as a non-political organ.
3. Holmes famous for remarking contracts are creatures of law, and not nature.  Without government to enforce them, contracts would be mere promises.  Very much legal positivist view and to some extent a formalist, since he’s criticizing the court for abandoning its consistency.        

POST LOCHNER-ERA CASES (NEW DEAL AND BEYOND) REFUSE TO APPLY ANY HEIGHTENED SCRUTINY TO STATE ECONOMIC REGULATION.  VERY DEFERENTIAL TO LEGISLATURES.

West Coast Hotel (1937) RATIONALE BASIS PERHAPS? ( State statute setting minimum wages for women.  Economic regulations reasonably related to government objective and adopted in interests of community do not violate due process.  This is not formal equality reasoning.  

Williamson v. Lee Optical (1955)( Although not logically consistent with state aims, regulatory statute prohibiting duplication/replacement of lenses from opticians w/out prescription doesn’t violate due process.  Legislature finding evil present and then doing something about it is enough to survive this challenge.  Doesn’t matter if regulation is weird, so long as it doesn’t offend due process.

Railway Due Process (1955) RATIONALE BASIS( City ordinance restricting ads on trucks does not violate due process and lies within legitimate police power of state.  Not court’s place to say if statute wise – it could bear some relation to the objective of easing traffic congestion.

Jackson’s Concurrence – be very careful before even thinking of using due process to dismantle substantive law or ordinances since that goes to heart of police power.  Only test is that laws should be equal in operation (are they spread out and broadly applied?).  Even if city wanted to ban all advertising on trucks it would not violate constitution.  Jackson wants to see these types of challenges grounded in equal protection jurisprudence.  He basically kicks due process when it is down. 

Procedural Due Process

First question – is there state action?

Second question – is petitioner being deprived of life/liberty/property?

Third question – is the process sufficient?  If not, then look to balancing test.

In procedural due process actions the argument is that you cannot be deprived unless state interest compelling!

Goldberg v. Kelly( Welfare statutorily defined property interest, and thus protected interest under the due process clause Mere written appeal not enough for recipients facing elimination of benefits because following not provided: 1) right to confront accuser, 2) right to address allegations, and 3) right to have day in court.  Balancing test placing government interest (preserving money) against that of welfare recipient (very survival).

Matthews v. Eldridge (1976) THE LATEST TEST OF PROC. DUE PROCESS( In termination of disability benefits, procedures for reconsideration that did not include pre-termination evidentiary hearing held sufficient and not violative of due process.  Three-pronged analysis to determine how much due process owed:

1. private interest affected (i.e. the continuation of benefits)

2. risk presented by erroneous deprivation

3. governmet interest (burden) in providing additional/substitute procedural requirement.

Here the govt costs significant and they outweigh the individual interest, in the form of increased hearings, and continuing benefits for the ineligible pending decision.  Disability benefits different than welfare benefits and their deprivation is less serious than in Goldberg.  Bottom line: judicial model of evidentiary hearing not required in all cases!

Bd. Of Regents v. Roth (1972)( Faculty w/out tenure let go w/out any reason.  Held that failure of university to offer any explanation or hearing did not offend due process since faculty member did not have sufficient property interest given terms of his employment in the first place.  Property interest must be created by positive law in the first place.  

Congressional Sources of Power: Quick Summary

1. Enumerated powers delegated to Congress by Article 1 § 8 – including the very important Commerce Clause

2. § 5 of the 14th Amendment – a.k.a. the enforcement clause.  Pay special attention to the Bourne standard here; Congress has power to “enforce” but not to “define.” 

3. § 2 of the 15th Amendment – voting rights

Congressional Sources of Power: The Commerce Clause

Art. 1 § 8 cl. 3 – Congressional power is plenary and pervasive but is also “non-exclusive” and thus shared to a certain extent w/ the states.  Modern interpretation holds Congress can regulate the following:

1. Channel

2. Stream

3. Other areas that have “close and substantial” relation to Interstate Commerce (looks like intermediate scrutiny)

Gibbons v. Ogden THE HOLY GRAIL OF COMMERCE CLAUSE( NJ petitioner sued for operating boat in NY waters w/out positive grant of special NY state license.  Marshall starts by saying navigation is intercourse, within regulatory power of Commerce, and to assert otherwise would render the Commerce Clause of the Constitution useless.  Only type of commerce not covered by Clause is that exclusively within the state.  Marshall holds Clause to be plenary, all-encompassing, and absolute!  Marshall does acknowledge that state and fed can both regulate commerce, but if state law conflicts w/ Congressional regulation, the state must yield.  

E.C. KNIGHT  (1895)( Sugar Trust challenges Sherman Antitrust Act of 1890.  In low point for Court majority holds regulation of monopoly has no “direct relation” to interstate commerce b/c it was involved in manufacturing – something taking place w/in the state.  Majority reluctant to usurp more state power.  

Following cases reveal shift in Commerce Clause jurisprudence – narrow interpretation and severe limitation upon Congressional power to regulate private civil rights actions.  This is a big shift in the balance, back to the states.

The Lottery Cases (1903)(  Fed Lottery Act outlawing transport of lottery tickets across state lines upheld.  Means appropriate and necessary to keep an evil from passing a state’s boundaries.  States wanted this reg to combat something that had fallen into disrepute.

Dissent – Congress cannot regulate something as soon as it passes over state line.  This is regulation of noncommercial activity.  Only states can be charged with regulating this type of activity.  Fed needs to stay out!
The Shreveport Rate Cases (1914) (“Among the States” Clarified) ( ICC tells railway to equalize its rates b/w Dallas and Marshall, TX and Marshall and Shreveport.  Court holds ICC exercising proper jurisdiction over the intrastate and the interstate rates.  “Wherever the interstate and intrastate transactions of carriers are so related that the government of the one involves the control of the other, it is Congress, and not the State, that is entitled to prescribe the final and dominant rule.”  Court held that there was a direct impact on interstate commerce.

Hammer v. Dagenhart  (1918) HEIGHTENED REVIEW( Congressional prohibition of child labor goods challenged.  Court, recognizing Congressional role in regulation of harmful goods (lottery tickets, prostitution, etc.)  says such element of harm doesn’t exist here, since the goods themselves not harmful

Holmes Dissent – Court must be deferential to questions of economic regulation.  The power to regulate has always included power to prohibit.  Doesn’t matter that evil proceeds or proceeds production fo the good.  Holmes really calling for the lowest standard of review here.  

ALA Schechter Poultry (1935)( Fed regs. of poultry industry w/ rules on child labor. Max hours, unionization, etc. challenged.  Petitioner only sells chicken in NY and sues government.  Fed offers three justifications, all rejected:

1. Chickens in stream of commerce – rejected because labor/max hours not related to chickens in the stream

2. Poor labor standards impact commerce – rejected for being too remote in relation

3. Regs like this needed to get us out of Depression – rejected b/c Court doesn’t engage in economic policy

Heart of Atlanta Motel v. U.S.  (1964)( Congress seeks to remedy discrimination in public accommodations on grounds that interstate commerce impeded.  Court effectively says intent of legislation immaterial, that so long as Congress exercising its grant of power to regulate interstate commerce, challenges to such regulations will be rejected.  Court makes this ruling w/out even considering 14th Amend equal protection agreements.

Katezenbach v. McClung.  (1964)( Restaurant located near interstate receiving 40% food ingredients from other states refuses to serve blacks.  Following logic in Heart of Atlanta Court upholds Title III’s application to restaurant.

Perez v. US (1971)( Fed statute prohibiting loan sharking upheld on grounds such activities encourage organized crime, thus interfering w/ interstate commerce.  

US v. Lopez (1995) HEIGHTENED SCRUTINY(  Petitioner arrested for carrying a concealed gun with bullets to school in violation of federal Gun-Free School Zones Act of 1990.   The majority held the Act unconstitutional b/c it was not substantially related to any interstate commerce.  Majority says the line must be drawn somewhere and this is too far-fetched.  The framework w/in which Congress may legislate defined by the powers enumerated in the Constitution. While the Constitution allows for a strong national government, it nonetheless reserves for the states those powers not delegated to Congress.  Although the 10th amendment does not define the limits of the CC power, it assumes that the reach of that power is not unlimited.

Breyer Dissent:  Test is not whether Act sufficiently involves interstate commerce, but whether Congress could have a rational basis for so concluding.  

Lopez surprise in 1995: First time since FDR Court holds Congress to have overreached its authority under the Commerce Clause.  Pre-Lopez, Congress given carte blanche under the Commerce Clause.  

US v. Morrison  (2000) HEIGHTENED SCRUTINY( Court strikes down Violence Against Women Act remedies against private individuals.  Nullifies Congressional action notwithstanding fact that Congressional examination revealed pervasive judicial and administrative inaction to assist victims.  Held that Congress lacks authority to enact the provision re: gender motivation action, both under the 14th Amend (b/c private discrimination not covered by 14th Amend) and the Commerce Clause (following the logic of the earlier Lopez holding).

Dissent – makes three strong points:

1. only rationale basis should apply b/c there is no reason this statute doesn’t pass rationale test.  

2. majority reliance on formalism and categorical exclusion to decide what’s commerce and what isn’t takes us back to the days of E.C. Knight.  

3. This is nothing more than majority’s continued attempt to impose its ideological agenda upon all of us (in the form of states’ rights).  

Congressional Sources of Power: Dormant Commerce Clause

DCC judicially created doctrine that states may be prohibited from doing certain things even where Constitution has no specific bar and Congress has been silent.  DCC most often applied where state legislation is protectionist, preserving certain economic advantages to in-state folks at the expense of out of state folks.  Reasons for the DCC:

1. Representation reinforcement theory – people from out of state not represented in your state; hence it is unfair to subject them to your laws

2. Free market theory – protectionism is threat to efficient market.  However this is a weaker arument b/c the Constitution normatively doesn’t favor one economic system over another.

3. Threats of economic Balkanization – poses danger to integrated economic system.  Statutes that are simple economic protectionism are presumptively invalid; any defense of them will be subject to strict scrutiny!

DCC Balancing test – where law advances legitimate state interest AND impact upon commerce only incidental then Court will follow a balancing test, using INTERMEDIATE SCRUTINY.

Keep in mind following: If Commerce Clause retains power, even in absence of Congressional action, we are placing tremendous amount of power and faith in the Court.

DCC standards of review:

1. if plain and simple protectionism – strict scrutiny; categorically invalid

2. not simple protectionsim b/c of legitimate interest – rationale basis using balancing test

City of Philadelphia v. New Jersey ( NJ bars importation of garbage from other states, citing health and environment.  Statute struck down by Court on grounds method used is discriminatory because burden falls only on out-of-state interests, notwithstanding fact the goals may be legitimate.  Outcome explained on representation-reinforcement grounds.  Counter argument is that there is already adequate representation of the impacted people by the garbage companies that brought the suit in the first place. 

Kassel v. Consolidated Freightways ( Iowa prohibits 65 ft double trucks.  Permit exception for Iowa companies and truckers bringing trailer homes into state.  Legitimate state interest is promotion of safety.  Court employs balancing test b/c it must have thought this wasn’t pure economic protectionism.  Ct talks a lot about safety and this is troubling b/c not within the province of the court – that’s why we have legislatures.  Court concludes reg unconstitutional after balancing test because there is disproportionate burden on out-of-state businesses; and exemptions appear designed to favor in-state interests.  

Rehnquist Dissent – Court should defer to legislature in this case.  Court forcing Iowa to adopt rules every other state has.  Should have used rationale basis.  

The Fed-State Balance: 10th Amend Limit on Congressional Power and State Sovereignty Issues

· 10th Amendment reserves powers to the states that are not delegated to the fed. (nor prohibited to the states).  Limitation on federal interference w/ state sovereignty.
· 10th “mere truism” but Court still carves out sub-sphere in what might be assumed to be plenary fed power of constitution.  

· Framers envisioned system where fed and state would compete for the affections of the people.

· People have direct relationship w/ the federal government.

· Accountability problem when fed controls states.

· Coersive policies are strongly disfavored.
· The more intrusive upon state sovereignty the fed regulation is, the less likely the court will even apply a balancing test – most likely to find policy categorically unconstitutional.
National League of Cities v. Usery (1976) (Otherwise plenary application) ( Application of Fair Labor Standards Act to minimum wages for state and local civil service employees violated the 10th A.  Congressional activity in this area would interfere w/state and local government functions, and test adopted became distinction between protected (those function deemed essential and core) and unprotected government functions.  Court will not uphold fed moves to regulate “states as states.”  There are exceptions to the enumerated powers.  This is what Rehnquist means by “otherwise plenary.”  

Hodel (1981)( Acts of Congress unconstitutional infringement upon state sovereignty if they:

1. Regulate states as states

2. Govern matters that are indisputably attributes of state sovereignty

3. Impair integral operations in areas traditionally occupied by state governments  

Garcia v. San Antonio MTA (1985) (Usery rejected!) ( Rejection of “otherwise plenary” in Usery.  Usery held bad law because it invited judiciary to chose which policy it likes or disfavors by defining essential, core functions of states.  Court’s assumption from here on forward is that fed separation of power will be respected and enforced through the political process – e.g. electoral college, state reps in DC, etc.  Court will only intervene if the political process malfunctions.


Dissent – the majority is leaving too much power in hands of Congress to regulate itself.

Rehnquist Dissent – Court should defer to legislature in this case.  Court forcing Iowa to adopt rules every other state has.  Should have used rationale basis.  

10th Amend and Commandeering

· Central argument to maintaining a bar to fed commandeering of state resources wherever possible: if fed forces states to execute fed policies, then fed takes all the credit and if something goes wrong states rceive all the blame and bear brunt of frustration from their citizens.  This has been one of the greatest recent victories for the neo-federalism movement – the principle that there are exceptions to federal power, a power which, although enumerated is not so much plenary as it is “otherwise plenary.” (Recall Rehnquist writing in National League).

New York  v. United States (1992)  COERCIVE POLICIES DISFAVORED ( Only three states have radioactive waste disposal.  National Governors Association drafts legislation for states to take more responsibility for disposing their own waste.  Held that take-ownership provision of radioactive waste policy was act of commandeering and coercive in its nature upon the states, and thus unconstitutional per the 10th Amend.  Garcia not controlling here b/c this is not regulation of private parties.  There is a difference between incentive programs and coercive policies.  O’Conner warns states that they cannot authorize fed to violate state sovereignty, b/c sovereignty doesn’t exist for the states, but rather for the people of the several states.  As in other commandeering cases the fed argues court should engage in balancing test but court says no b/c there is an absolute rule here – the fed cannot regulate the states as states.  As for constitutional allowances of fed directives that impact states, court syas this is mandate that local judges enforce fed laws – covered under the supremacy clause.
Printz v. United States (1997)  SCALIA AND HISTORY ( Held that background checks mandated by Fed Brady Bill unconstitutionally commandeered local law enforcement.  Nothing in text says anything about ban on commandeering so Scalia must look at history and understanding at time constitution adopted.  Only state resources that could have been commandeered at time of constitution were local judges.  Scalia not so much interested in intent but what early Congress actually did.  If they envisioned mechanism for commandeering they would have said something in the constitution.  There can be no use of state resources without states’ consent.  Scalia rejects balancing test favored by government b/c he says it would offend basic principles of state sovereignty.  Only one principle matters to majority here – that of state sovereignty.   
Dissent – (Souter).  C’mon!  State officers can be commandeered.  This was understood then and is understood now.    

Reno v. Condon (2000)( Congressional Privacy Protection Act of 1994 prohibited South Carolina from disclosing drivers’ personal information to third parties.  Stalking primary impetus to the Act.  Held that even though a state may need to take administrative or legislative action in order to be in compliance w/ a federal statute, such practical requirement is not an act of commandeering.

Congressional Sources of Power: Implied Powers

McCulloch v. Maryland  (1819) THE IMPLIED POWER DOCTRINE( Maryland tries to tax Bank of the United States on two theories: 

1. Bank’s charter invalid legislation – rejected using broad reading of the term “necessary” in Art I §8.  All states ratified the Constitution and although the Clause doesn’t expressly grant Congress power to charter Bank there are implied powers in the Clause.  To get here he looks at all the other powers Congress granted – army and navy regulations, postal service, power to raise tax revenue, regulate commerce – and says there’s no way Constitution simultaneously grants these powers and denied means to the end (e.g. National Bank). 

2. State’s have authority to tax national instrumentalities – rejected because the bar to state’s taxing fed is inherently woven into our constitutional system.  Power to tax the bank is power to destroy.  Maryland argument that fed can “trust it” is chickenshit b/c the tax was set up to be punitive in the first place.  Allowing Maryland to collect tax from fed would shaft people in other states b/c they are not represented by the Maryland legislature.  
Congressional Sources of Power: Supremacy Clause – Art VI.

Three circumstances under which fed law preempts state law.

1. Express Preemption – e.g. “This Act preempts state laws regulating …” Exception found in savings clause, i.e. wording in fed statute limiting preemption

2. Inconsistency Doctrine – Where fed and state laws conflict and where it is impossible to comply w/ both of them.

3. Occupying the field – most difficult to grasp.  Where fed law in an area so pervasive and comprehensive that Congress ment to leave NO ROOM for states to act.  (Contrast this w/ DCC where Congress has not acted).
Cipollone v. Liggett Group (1992)( Tort action brought by smoker against tobacco group, on basis of failure to warn and implied warranty.  Liggett appeals on theory Fed Act covering labeling preempted claims.  (Express preemption argument).  Stevens says there is no conflict b/w state and fed law b/c theoretically both can be complied with.  Additionally there was congressional intent to prevent a multiplicity of labeling requirements.  

Property Rights and the Takings Clause

· 5th Amend bar govt taking of private property without just compensation.  

· Standard of review has developed from lower standard (in years after Lochner rejected and court was more deferential to state economic regulations out of fear that Lochner might be revived) to something resembling a higher standard of review in the last 20 years (driven by conservatives on the Court and their use of the “rough proportionality test”).  Rehnquist and Scalia would argue takings clause just as much part of the Bill of Rights as freedom of speech, etc., so heightened scrutiny appropriate.   Interesting note: conservative members have chastised liberal members for applying principles but have been just as active in striking down state economic models that the conservative justice don’t agree with.

· The modern approach is that the following will automatically constitute a taking (per se, categorical takings):

1. Any physical invasion of the property or destruction by the government.

2. Regs. that deny all economically beneficial use of productive use of the land.

· However state reg that effectively results in diminution of property value is not a taking.

· Framers intent limited here – they only explicitly banned “direct takings.”

· Two competing schools of thought:

i. (The Scalia school) says only rule is that individuals prohibited from using land that harms the public, but are not required to devote their land to benefit the public.  (Penn Central is at odds w/ this proposition).

ii. Other school acknowledges police power that necessarily limits the use of one’s land and in the process impacts the value – this is a reality under our zoning system and urban planning.

· Property rights constantly in state of flux.  The big debate is: are property rights a fundamental, universal, natural right or are they creatures of law, in the positivist tradition?

Mahon (Balancing Test) BIG REJECTION OF LOCHNER ERA ( Penn. Coal Company mining land including area below Mr.Mahon’s house; rights to mine below house already sold to mining company.  Mahon had purchased only the surface.  30 yrs later state passes Act requiring mining companies pay for surface support costs on any inhabited land, an Act that rendered the mining rights effectively worthless.  Holmes writes for majority identifying competing principles and balances them with reference to context.  Holmes balances these two principles:

1. States must be able to exercise police power in zoning, regulation, etc.

2. But police power must have limits.
So state power and Constitutional limits (individual rights) clash here.  Thus balancing test born in takings jurisprudence.  “This is question of degree,” says Holmes.  Holding of Mahon not as important as the dictum.  Holmes is explicitly admitting that the court is considering social context and weighing two competing principles.  This is a rejection of formalism (a la Lochner court) in favor of legal realism with reliance upon abstract notions.  

Penn. Central v. City of N.Y.(1978) HEIGHTENED SCRUTINY ( NYC Landmarks Preservation Comm. rejects proposal for 50-story bldg over Grand Central, designated as a landmark.  Petitioners said the reg was a taking of their property rights in the air above the terminal.  Held that the NYC reg not a taking and not rendered invalid by the 5th Amend since there was no compensation, notwithstanding that reg restricted more than zoning law.  Neither did reg amount to exercise of eminent domain requiring compensation, since the reg did not restrict the use of the economically valuable terminal itself.  “Taking jurisprudence does not divide a single parcel into discrete segments.”  This is how Brennan rejects the claim that interfering w/ airspace is a taking.  We treat the parcel as a whole and look at the overall value and impact.  Important to keep in mind that Brennan’s opinion is an ad-hoc evaluation much like that of Holmes in Mahon.  DECIDEDLY POSITIVIST TONE TO MAJORITY – SUCH RIGHTS DO NOT EXIST UNLESS STATE SAYS THEY DO.

Dissent – (Rehnquist) BIG NATURAL RIGHTS ARGUMENT. Penn. Central is an innocent victim of City’s attempts to protect architecture and buildings’ “appearances” for aesthetic value.  Unfair that Penn. Central should have to bear this burden without compensation.  
Nollan v. California Coastal Commission (1987) HEIGHTENED SCRUTINY ( Commission makes grant of permit conditional upon owner allowing public to walk across his beach so that it could continue to see the ocean.  Held that forcing an owner to allow public lad in exchange for a building permit (exaction) is a taking requiring compensation, and tying the government’s interest to grant of permit unconstitutional since lateral access not closely related to objective of protecting view (public could just as easily have used road and then enter portion of owner’s beach).  This controls modern day jurisprudence on takings – the requirement that there be a CLOSE relation b/w the regulation and the stated objective.

Dolan v. City of Tigard (1994) ( City makes approval of expansion permit conditional upon owner’s acceptance to public using portion of property under “greenspace” plan.  Held that where city fails to demonstrate required condition (the exaction) is related in: a) nature and b) extent to the impact the proposed development would have on the community.  This is an extension of the earlier Nollan nexus test of “rough proportionality.”  The Court wanted the city to quantify its findings.  


Dissent – this is an unnecessary expansion of Nollan.

Total Takings – Wipe Outs

Lucas v. South Carolina Coastal Comm. (1992)( Petitioner pays $1 million for adjacent coastal lots with intent to build single family homes.  2 yrs later – state legislature passes restrictive Act.  Held that regs. denying all economically viable use of land constitute a taking, requiring just compensation, unless the land use interests banned were not part of the title to begin with.  Scalia tries to push his argument that legislation cannot change anything when it comes to property, if there is not a proscribed nuisance in common law.


Dissent – Blackmun says ruling usurps legislative police power.  Doesn’t like rigid rule adopted by majority here.  This is an argument w/ Scalia about the intent of the framers – Blackmun syas they never intended takings w/out compensation to be limited to only “nuisances.”  Stevens also dissents here saying he would have looked at the generality of the regulation – no problem because the reg applied to the entire coastline and didn’t single out the owner. 

Palazzolo v. Rhode Island (2001)  REJECTION OF POSITIVIST VIEW ON PROPERTY RIGHTS( Owner of oceanfront land submits development plan and is rejected.  Challenges under total deprivation theory.  Unlike Lucas, the land use owner wants to engage in are banned before owner buys land.  Held that in taking actions, state cannot avoid compensation on theories of background, anterior restriction, or on theory that some residual, token economic use for the land still exists.  Barring the owner to recovery on basis that he had notice when he bought land is too restrictive of a model, b/c some regs are too onerous, regardless of when they are implemented.  If taking of land w/out compensation unconstitutional, then the passage of time doesn’t change this proposition.

Concurrence – O’Conner would like to see investment expectation analysis (subjective approach)

Dissent – Stevens says background principles should apply here – so petitioner doesn’t have standing.  Original owner should have brought suit.  Three other justices dissent on grounds claim not “ripe.”

Tahoe-Sierra v. Tahoe Regional. (2002)  BRENNAN’S BALANCING TEST REVIVED( 32 month moratorium imposed on development around Lake pending plan to combat growth of algae.  Plan challenged and injunction issued prolonging development even further.  Petitioners claim moratorium constitutes total taking.  Held that temporary restriction doesn’t constitute taking because of presumption that it will be lifted.  Court decides to follow Penn Central but also says not all temporary restrictions can survive takings challenge.  Outcome of case partly out of fear that if it went other way, too many police powers would be in jeopardy.  Fact that there was ample due process and input from various constituencies also resulted in this outcome.  

Dissent – (Right wing members).  Court should have followed Lucas here; no need to worry that all temporary land use restrictions would be held unconstitutional as result.  However dissent probably would have held a taking here, because this is an example of distinct moratorium, independent from zoning law and permit.  
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