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BACKGROUND TC "BACKGROUND" \f C \l "1" 
1776  Continental Congress in Philly draft Dec. of Ind. Jefferson = main drafter.

1777  Articles of Confederation submitted to states

1781  Art. of Confed take effect when last state (MD) gives assent.

1783  Revolutionary War ended ( econ turmoil ( calls for revision of Art. of Confed.

1787  Convention to revise Art. of Confed meets in Philly (May) ( Brand New Constitution (exceeded cong. 
          mandate).  9 states ratified (not RI or NC)

- major debates over state representation b/c VA Plan (proposed/model plan) based rep on pop’n of free 
                 inhabitants.  S had a lot of people but not a lot of free people and feared underrep.  Also, small N states 
                 protested. ( 3/5 Compromise: Slaves = 3/5 for purposes of rep. calculation.  Electoral College.

- slavery also ref. in Const. in “Migration & Importation of Persons” clause (Art. 1 sec. 9) and Fugitive 
                 Slave clause (Art. 4 s.2 cl.3). 


- No Bill of Rights.  

1789  Washington inaugurated as first pres. & new Cong. meets. 

1791  BOR enacted.  BOR debated but finally became implicit cond. of const. ratification.  Madison primary drafter.  
          12 orig. proposed amdts. 10 ratified. (Orig. 2nd amdt re Cong. salary increase ratified in 1992( debate re 
          time limits on const. amdt. ratification, but all other amdts. had time limit.  Due to pub pressure cong.    

          approved amdt. ( 27th amdt 203 yrs. after first proposed 1789)     

ESTABLISHING FEDERAL POWER TC "ESTABLISHING FEDERAL POWER" \f C \l "1" 
First Bank of US TC "First Bank of US" \f C \l "3"  – 8

1791 Washington incorp. Bank of US even though Congressman James Madison, AG Edmund Randolph, 

& Sec. of State Thomas Jefferson though unconst.  Sec. of Treasury Alexander Hamilton proposed nat’l 

bank.

1811 after bank’s 20 yr. charter expired, Cong. did not renew.  

Second Bank of US TC "Second Bank of US" \f C \l "3"  - 16

1816 Madison incorp. 2nd Bank of US (even though he first vetoed it)

 States still hostile to idea of nat’l bank and many instit. steep taxes on it.

(
McCulloch v. MD TC "McCulloch v. MD" \f C \l "3"  (1819) – 17, 44
Facts:  1816 2nd Bank of US incorp. 1818 MD passed law taxing Bank of US.    
Issue 1: Does Cong. have authority to est. Bank of US?  

Holding: Congress has power to incorporate Bank of US. 
Rationale: (CJ John Marshall) SC job to decide disputes btwn states and fed.  Cong. authority to est. bank 
in Art. 1 sec. 8 cl.18 cong. shall have the power to make all laws necess. & proper for executing other 
Const. powers. Since given power to tax etc. must also have bank to execute and administrate other powers.  
Makes arg re common usage of word necess. and structural arg re placement in art. 1 with empowering 
clauses, not limiting clauses. “Let the end be legit., let it be within the scope of the const., and all means 
which are approp. which are plainly adapted to that end, which are not prohibited, but consist with the 

latter and spirit of the const., are const’l.”
Issue 2: Can states tax the Bank of US?
Holding: No.

Rationale: Fed supreme within its sphere of action (supremacy clause = Art. 6 sec. 1 cl. 2). Power to create 
( power to preserve; power to destroy wielded by [states via taxation] = hostile to fed powers to create & 
preserve bank ( whne this conflict exists supreme fed law controls. States have right to tax their citizens 

and their property, but Bank of US not theirs. Also, cannot tax US gov for exercising its const. auth. 

Slippery slope arg.    

Chae Chan Ping v. US TC "Chae Chan Ping v. US" \f C \l "3"  (1889) – 40

Facts: Oct. 1888 Cong. passed Chinese Exclusion Act prohibiting Chinese immigrants from entering US.  
First racially exclusive act passed in US. P= Chinese laborer who left US for awhile and was prohibited 
from re-entering country upon return. 
Issue: Are there gen. powers based on sov outside of the enumerated powers in const.? Are there const. 
powers that are not explicitly enumerated and not directly related to enumerated ones?

Holding: Yes.  Cong. can prevent Chinese immigrants from entering country or revoke their residency.

Rationale: (Field) Says Act not inferior auth. to treaty and says court will not rule on righteousness of violating treaty.  Will only rule on whether have auth to pass act, but will not consider motives or morality of conduct.  SC does not cite any part of const. that legitimates Exclusion Act other than gen. notion of sov. and US auth. to control its territory and borders.  Make nat’l security arg.  Tells Chinese gov re violation of treaties to take it up with leg./exec.   

Andrew Jackson Veto TC "Andrew Jackson Veto" \f C \l "3"  - 51
When Cong. passed new charter for Bank in 1832 Jackson vetoed and sent along message questioning court’s authority to interp. Const.  Says Bank not about necess. functions of gov. but about enriching gov.  Bank = pretextual.  “There are no necess. evils in gov.  Its evils exist only in its abuses…Nor is our Gov to be maintained or our Union preserved by invasions of the rights and powers of the several States.  In thus attempting to make our Gen Gov strong we make it weak.”
JUDICIAL REVIEW TC "JUDICIAL REVIEW" \f C \l "1" 
Marshall Ct. TC "Marshall Ct." \f C \l "3"  – 72


John Adams nominated his then sec. of state John Marshal to SC when it became apparent that Republicans 

would assume power in exec and cong. Federalists used judiciary to retain what control they has left.  

Marshall (CJ 1801(-1834).  Mashall = federalist.  Instit. current practice of presenting opinion of 

court (majority opinion).  Legacy = strengthening nat’l power at expense of state auth. & const. doctrines 

which protected privileged against populism which eventually placed Jackson in White House.  

Also, emphasized strong fed judiciary which esp. protected prop rights against state reg.       
Louisiana Purchase TC "Louisiana Purchase" \f C \l "3"  (1803) – 73

Jefferson doubted const’ality of LA purchase b/c not in Const.  Would have liked to amend const. 
Judicial review of state law TC "Judicial review of state law" \f C \l "3"  - 75
Early resistance to SC review of state court decisions. Debate = Sec. 25 of Judicial Act 1789 which provided SC review of state sc rulings on (1) validity of US treaties/stats where court invalidates, (2) validity of state law on  grounds that it contradicts US law and state law upheld, (3) construction of US law and decision against title, right, privilege, or exemption specially set up or claimed under it.  

Martin v. Hunter’s Lessee (1816) VA court held Sec. 25 (conferring fed appellate jurisd’n) unconst.  SC heard case again and reversed.  Justice Story wrote bratty opinion about states obstructing justice.  

( addressed Sec. 25 again in Cohens v. VA (1821).  Marshall argued with an eye to the immortality of the US gov and Const.  Importance of fed judiciary in preserving uniformity and continuity over time.  Although states occasionally defy fed cts (desegregation mandates) these cases settled the appellate jurisdiction of fed cts.    
Marbury v. Madison TC "Marbury v. Madison" \f C \l "3"  (1803) – 82

Facts: Federalists losing pwr to Repub. pass 2 laws est. more lower cts. and justices of peace.  Try to use 
judiciary to retain federalist pwr.  Commission a lot of federalists in middle of night, but accidentally leave some commissions behind including Marbury.  Marbury sues for delivery of commission.  

Holding: (1) pres. signing commission = appt. for Marbury regardless of change in pres. or whether delivered. (2) as appointee Marbury has right to commission.  (3) BUT no writ for Marbury

Rationale: (Marshall) (1) Once commission signed the = appt.  Executive has certain discretion in pwr but once exercised ( done.  Irrevocable.  (2) since Marbury has rt. to office his rit. has been violated and can pursue it in court. (3) BUT Sec. 13 Judiciary Act 1789 giving SC ability to issue writ of mandamus to sec. of state conflicts with Art. 3 enumerations of specific times SC can have orig. jurisd’n.  Under Art. 3 only allowed to issue writ to pub official in appellate context.  So Sec. 13 unconst. b/c const., Marshall says, trumps regular leg’lation.
Background: Highly political decision. If Marshall issued writ to Madison then he and Jefferson would ignore it and invalidate the court.  But if he doesn’t then the court looks weak.  

Significance: Est. judical review. “It is emphatically the province and duty of the judicial dept. to say what the law is.  Those who apply the rule to particular cases, must of necess. expound and interp. that rule. If 2 laws conflict with each other, the cts must decide on the operation of each.” Support conclusion with flimsy evidence: (1) Art. 6 cl.3 oath to uphold const. (2) supremacy cl. art. 6 (3) “arising under” lang. in art. 3 s. 2 ( in order to have power extending to cases arising under const. must consider const. when considering cases.  McCulloch v. MD has more sophisticated analysis including text, precedent, structure, etc.  Const. interp begins to evolve.  Marshall decisions ( increased transparency in court’s reasoning and reporting of decisions. No longer mere mechanical textual analysis like Marbury.     

NATURAL LAW TC "NATURAL LAW" \f C \l "1" 
Fletcher v. Peck TC "Fletcher v. Peck" \f C \l "3"  (1810)  – 104

Facts: Yazoo land grant scandal. 1795 majority GA leg. bribed into giving 35 mil acres of land to private 
companies at below mkt price.  1796 leg. rescinded grants but some large parcels sold to N investors.  
Issue: Can the 1796 recission affect the rights of bona fide purchasers not involved in fraudulent scheme and without notice of it.?

Holding: No.  SC says claim good for bona fide purchasers without notice of fraud.  

Rationale:  (Marshall) (1) Contracts Clause.  art. 1 sec. 10.  states cannot interfere with contracts.  if do subj. to heightened scrut. (2) natural law—some sense of rt to property.   
Calder v. Bull TC "Calder v. Bull" \f C \l "3"  (1798)  – 111
Facts: CN probate ct disapproved will designating respondents beneficiaries ( petitioners inherited as 
decedent’s heirs.  CN leg. passed resolution setting aside ct decision and granting new hearing where the 
will was approved and orig. heirs inherited prop.  Petitioners challenged decision.
Issue: Vested Rights doctrine.  Can gov deprive a citizen of a vested prop right?

Holding: Ct upheld the 2nd decision allowing the orig will.  

Rationale: (Chase) Vested rights = once an interest belonged to an indiv. it was immune from gov divestment.  Since the petitioner’s claim was not vested (b/c the court’s orig. decision was void?) they were not deprived of prop.  ct also said that leg. making law in conflict with “natural justice” does not necess. void it b/c ideas of natural justice change over time.  

The Antelope TC "The Antelope" \f C \l "3"  – 114
Facts: 1808 cong. prohibited importation of slaves. Subsequent fed laws: punish people engaged in slave trade, forfeit ships, return slaves to Africa.  The Antelope seized in internat’l waters off FL coast by coast guard (280 slaves onboard).  Spain & Portugal claim slaves as prop of their citizens.  Claimed shipping slaves to Brazil & Cuba where trade still legal.  Circuit ct decision for Spain & Portugal.  US appeals. 
Issue: Do fed statutes apply to forfeit slaves owned by foreign nationals?  

Holding: US must recog. claim of foreign slaveowners.  

Rationale: (Marshall) Internat’l law trumps “natural law.”  Although Marshall disagrees with slave trade US law cannot rule other nations and their property.  Also, some interation btwn the natural law of prop and the natural law of liberty.  Also, equality of nations is natural law acc. to Marshall.

Johnson & Graham’s Lessee v. William M’Intosh TC "Johnson & Graham’s Lessee v. William M’Intosh" \f C \l "3"  (1823) – 117

Facts: Europeans conquered land occupied by indigenous peoples. Develop title in land. Indigenous peoples try to assign interest to someone else in conflict with title of colonists.  
Holding: Indigenous peoples in the now US have rights of occupancy (while peaceful) but cannot assign interest or transfer title.

Rationale: (Marshall) Natural laws cannot be contravened by the court.  Implied white supremacy manifest destiny stuff going on. Marshall basically says the way this nation has been est. is by Europeans usurping indigenous territories, and that is the way it is supposed to be.  Also says something about the conquering of indigenous peoples may be justified or excused by the nature of the people in question.
Cherokee Nation v. Georgia TC "Cherokee Nation v. Georgia" \f C \l "3"  (1831) – 118
Facts: 1827 gold discovered on tribal lands. Same yr Cherokee Nation declared independent nation and adopted const. ( GA leg. passed “Indian Laws” which voided all laws indigenous peoples enacted for themselves. Asserting sov, GA charged and convicted indigenous man for murder on res or another indigenous person. Accused appealed and US directed state to appear. GA executed accused. Cherokee Nation appealed to fed gov to support their claims against GA for its abrogat’n of their treaties with US. Pres. Jackson who was promoting Indian removal said pres. has no power to protect from state gov. ( Cherokee Nation attempt orig. jurisd’n in SC by describing self as foreign nation. Claimed GA violate Contracts Clause (Art. 1 sec. 10) b/c treaties = contracts. 

Holding: Cherokee Nation not foreign state ( dismissed for lack jurisd’n. 
Rationale: (Marshall) since SC only decides case arising under const. and Cherokee Nation not citizens and not foreign state case = political question (relations btwn state and indigenous peoples) and ct will not hear. ct describes Cherokee Nation as dependent state, relationship btwn CN & US = ward & guardian. Also Marshall says hearing case would require too much intervention into state gov’t in GA.  

Shanks v. Dupont TC "Shanks v. Dupont" \f C \l "3"  (1830) – 123
Natural law consistent with women’s lack of agency and autonomy b/c family = supreme bedrock instit. most natural instit. ruled by roles and obligations that were “natural” and necess.  

Facts: Woman born in colonies married Brit soldier. Moved to Eng. 

Issue: Can Shanks heirs recover land bequeathed to her?

Holding: Yes.  B/c Brit. citizen and peace treaty with Brit. after war.
Rationale: (Story) Although a woman’s “political right” to choose her country was not affected by coverture (losing prop rights etc. in marriage), since Shanks voluntarily lived under Brit protection she had in effect chosen Brit citizenship. (Although this rule was overturned by 1907 law which made marrying alien = citizenship revocation).
Declaration of Sentiments TC "Declaration of Sentiments" \f C \l "3"  (1848) – 123

Seneca Falls Convention.  Modeled after Dec. of Ind. 

SLAVERY TC "SLAVERY" \f C \l "1" 
Groves v. Slaughter TC "Groves v. Slaughter" \f C \l "3"  (1841)  – 169
Facts: Challenge of provision of Miss. const. banning importing slaves from other states for sale as impermissible restriction of interstate commerce. Miss. seeking to protect own slave trade indust from outside competition. 

Holding: Miss. cannot prevent slave trade from outside state.

Rationale: (from concurrences) (1) McLean (Marshallian nationalist)—if slaves are commerce then Cong can reg or stop interstate slave trade ( He denied slaves = commerce ( states can deal with slavery in whatever manner they see fit. (2) Taney—also said Cong. cannot reg. interstate slave trade.  For states to deal with. (3) Baldwin (nationalist)— State can ban slavery all together but cannot allow slavery but only prohibit slave trade from outside borders b/c slaves = commerce. Cong in charge of commerce. Says recog. slaves as people is first step towards end of instit.     
Prigg v. PA TC "Prigg v. PA" \f C \l "3"  (1842) – 173
Facts: free slaves crossed border into PA.  had kids.  Prigg goes over and snatches them b/c “fugitive slaves.” (But children = citizens of PA and not fugitive slaves.  Parents = free too.) PA law prohibiting self help in “recovering” fugitive slaves.  (fed.) Fugitive Slave Act 1793 providing process of reclaiming slaves.  Fugitive Slave clause in const (art. 4 s. 2). 
Holding: PA No Self Help Law = unconst. Fugitive Slave Act = const. Self-help = const. 

Rationale: (Story) PA law contravenes const. Fugitive Slave clause & Cong. Act.  Supremacy Clause.

Significance: Nationalizes fug. slave provisions and slavery b/c  in effect no safe territory. 
Dred Scott v. Sandford TC "Dred Scott v. Sandford" \f C \l "3"  (1857) – 183
Facts: Scott = slave in Missouri then taken to free state IL 2 yrs.  Then taken to free territory (now Minnesota).  Marries another slave ( 2 kids. One child born in free territory; one born in Missouri.  1838 everyone move to Missouri. Scott sues claiming he is free.
Issue: Does residence in free territory free slave?

Holding: No. Not only are you not free, but you have no right to bring your issue to ct.  And, by the way no automatic free territories under Missouri Comp. b/c null.
Rationale: (Taney) (1) right to sue: can’t due in fed ct b/c not citizen acc. to const. Naturalization = enumerated pwr of fed cong. States can give state citizenship, but only cong. can give nat’l citizenship. Free Slaves = nat’l citizens like women & children. No enfranchisement etc. Also supports p.o.v. with state law—even in free states free blacks not full citizens: no marriage, segregation, etc. Says rts of Scott when const. drafter (1787) should rule today. (2) Missouri Compromise: Territorial Powers set out in art. 4 s. 3 only apply to territories at time of const. framing (1787) so since Missouri not territory at time Missouri Comp. = null. First time since Marbury that ct. struck cong. act.  

Douglass Speech TC "Douglass Speech" \f C \l "3"  (1860) – 207

Responding to Taney’s args. Accuses him and those who hold his views of being outside of the const. when they attempt to employ orig. intent to support pro-slavery law. Says he is a strict constructionist b/c strict construction of const. will free slaves favor equality etc. “Where a law is susceptible of 2 meanings, the one making it accomplish an innocent purpose, and the other making it accomplish a wicked purpose, we must in all cases adopt that which makes it accomplish an innocent purpose…I only ask you to look at the Amer. Const. in the light of [these rules of interp.], and you will see with me that no man is guaranteed a right of prop. in man, under the provisions of that instrument.” 

Lincoln-Douglas Debates TC "Lincoln-Douglas Debates" \f C \l "3"  (1858) – 211
Debating Dred Scott during pres. campaign debates.  Lincoln said = conspiracy to nationalize slavery. Douglas says SC = supreme, beyond questioning.
COMMERCE – STATE POWERS TC "COMMERCE – STATE POWERS" \f C \l "1" 
Historical Breakdown TC "Historical Breakdown" \f C \l "3" 
1824-1890 First phase of commerce clause jurisprudence. Broad view (Marshall).

1890-1937 Narrow view: interstate commerce really means interstate commerce.

1937-1995 Return to broad view in order to jumpstart econ. –pres. & cong. needed power to enact New Deal.

1995-present  Restrictive view of commerce clause powers. Lopez & Morrison signal closer scrut to 

                       commerce clause regs.
Gibbons v. Ogden TC "Gibbons v. Ogden" \f C \l "3"  (1824) – 126
Facts: Ogden has exclusive license to operate steamboat btwn NY, NJ. Gibbons wants to compete. Says under 1793 Cong. act re licensing of steamboats gives him right to.
Holding: Gibbons can use same route as Gibbons. 

Rationale: (Marshall) Navigat’n = commerce ( cong. gets to regulate. Supremacy Clause ( fed law trumps state law/license. 

Swift v. Tyson TC "Swift v. Tyson" \f C \l "3"  (1842) – 147
Facts: Commercial case. 

Holding: fed cts should decide commercial cases under “general principles of commercial” law rather than state law.

Rationale: (Story) Pre-Erie. Sec. 34 Judiciary Act 1789 aka Rules of Decision Act. Decision = consistent with goal of facilitating uniformity and negotiability.  Overruled by Erie (1938?).

NY v. Miln TC "NY v. Miln" \f C \l "3"  (1837) – 148
Facts: NY law requiring detailed acct of immigrants coming into NY harbor. Captain also had to secure for maintenance of those deemed likely to be dependent on state (Anti-Irish law). Challenged on basis of NY overstepping its police powers and infringing on Cong. commerce clause powers.

Holding: NY law is not commercial law so no conflict here.
Rationale: (Barbour) NY can regulate immigration under police powers b/c seeking to protect health & welfare of state and finances = legit purpose. Also, implicit = slavery. Commerce clause cannot apply to people, can’t say this law = commerce b/c then slavery subj. to cong. commerce clause regulation and states no control over slavery. 
Cooley v. Bd. of Wardens TC "Cooley v. Bd. of Wardens" \f C \l "3"  (1851) - 160
Facts: PA law says must hire local pilot to guide ship through harbor or donate fee to charity for pilots & dependents.

Issue: Can state reg. in commercial area if Cong has not? 
Holding: Yes. State can regulate commerce if cong. has not acted. Law = ok even though commerce.

Rationale: (Curtis) Navigation is commerce but this law purpose is really regulating pilots which Cong wants states to deal with. Dormant commerce clause, Judicial Act 1789. If cong has not acted on auth. ok for states to reg. in area as long as do not conflict with fed law/policy. 

THE CIVIL WAR, SUSPENSION OF HABEAS CORPUS, MILITARY TRIBUNALS TC "THE CIVIL WAR, SUSPENSION OF HABEAS CORPUS, MILITARY TRIBUNALS" \f C \l "1" 
Lincoln Inaugural TC "Lincoln Inaugural" \f C \l "3"  - 214

Inaugurated 1861. Inaugural address: whole pt. of const = the perpetual Union. Secession not allowed. Not even unconst. conduct by one member of Union justifies secession by another member. 
The case for secession TC "The case for secession" \f C \l "3"  – 215

US based on compact btwn states.  When compact is broken states may be free from it under principles of contract breach. &/OR the right underlying the US and within the Dec. of Ind. of people to freedom, property, and safety, right/duty to free self from oppression and recreate gov that will secure these rights. If gov by the people why can’t we decide not to participate?
Prize Cases TC "Prize Cases" \f C \l "3"  (1863) – 220
Facts: Lincoln makes war w/ S. ( blockade

Issue: Can pres. alone instit. war?

Holding: Cong has pwr to declare war, but retroactive approval cured defect.

Rationale: (Nelson) Pres. = commander in chief. Cannot declare war, but can call out militia in case of invasion or rebellion (is this why Lincoln always classified S. secession and war as rebellion?) Also, pres must meet challenge as presented w/out waiting for Cong. In any case, since Cong approves after the fact no problem. 
Suspension TC "Suspension" \f C \l "2"  of Habeas Corpus – 222
1861 Lincoln suspended the writ. Authorized by Art 1 s. 9 in cases of rebellion/invasion.

( Ex Parte Merryman TC "Ex Parte Merryman" \f C \l "3"  (1861)

Facts: John Merryman (prominent politician) arrested for participating in destruction of RR bridges after riot in Baltimore. Lawyer filed writ habeas corpus w/ Taney (college friend of Merryman’s father). Gen. holding Merrymen refused to comply with court by appearing or producing Merryman. 
Holding: Taney read stmt that detention illegal b/c (1) pres. cannot suspend writ. (2) military cannot arrest someone not subj. to articles of war.

Rationale: (Taney) Art. 1 s. 9 where suspension of writ provision is = cong. authorities in const. nothing to do with pres.  

The Emancipation Proclamation TC "The Emancipation Proclamation" \f C \l "3"  (Dec. 6, 1865) – 226
“Emancipated” slaves in S. Felt did not have auth. to emancipate slaves in all states, but rebellion justified unconst. action with respect to the S. Also, viewed emancipation as means of preserving the Union. 

Military Tribunals TC "Military Tribunals" \f C \l "2" 

Ex Parte Milligan TC "Ex Parte Milligan" \f C \l "3"  (1866) – 6 supp.

Facts: Group of men arrested for conspiring to liberate Confed. prisoners and kidnap governor Indiana. Milligan files writ. Ct. grants.

Issue: Can Milligan be tried by military commission outside cts. for crimes related to prosecution of war?

Holding: No.

Rationale: (Davis) As long as courts open and martial law not in place, civilians tried in civil system. Exec. cannot just est. tribunals for civilians. If cong. enacted leg. re tribunals may be ok (concurrences), but still run up against right to jury trial, representation.  

Ex Parte Quirin TC "Ex Parte Quirin" \f C \l "3"  (1942) – 9 supp. 
Facts: decided after Pearl Harbor (PH 41, decision 42). 8 Nazi soldiers come to US to blow things up, but one turns them in ( executed. 


Issue: Are tribunals ok if no war on US soil?


Holding: Yes. 
Rationale: (Stone) Art. 15 of Articles of War says so. Military belligerents not entitled to Geneva convention. Since these men not wearing uniforms they are not recognizable agents of foreign nations subj. to internat’l law, Geneva. Art. 15 is in effect Cong. pwr to est tribunal to try military belligerents, but still subj. to judicial review. 


Military Order: Detention,Treatment,&Trial of Non-Citizens in War Against Terrorism TC "Military Order: Detention,Treatment,&Trial of Non-Citizens in War Against Terrorism" \f C \l "3"  (11/13/01) - w.s.



Facts: holding detainees in Cuba


Issue: Can Pres escape const obligations by holding detainees on foreign soil (guantanomo)?

Pres. Bush Rationale (oxymoron?): Relies heavily on Quirin. Cong. resolution allows any and all force = blank check. Geneva does not apply since enemy combatants  

RECONSTRUCTION & POSTRECONSTRUCTION TC "RECONSTRUCTION & POSTRECONSTRUCTION" \f C \l "1" 
Historical Breakdown TC "Historical Breakdown" \f C \l "3" 

1865  Civil War over

1865  13th amdt passed abolishing slavery  ( Black codes in S., although legally emancipated, status  

          largely similar to antebellum era.

1866  Civil Rights Act (42 USC 1981, 1982)

1866  14th amdt passes without reoresentatives from fromer Confederate states sitting. Successful 

          ratification in former Confederate state senates required for readmitting Southern Congressman to 

          Legislature.
1870  15th amdt

1871  KKK Act (42 USC 1983 allows claims against state actors, 1985 allows claims against those who 

          conspire to nullify black votes or intimidate blacks voting

1875  Civil Rights Act (nondiscrim in pub accommodations) ( struck in Civil Rights Cases (1883)

1877  Reconstruction Ends—the Compromise of 1877: the South abandoned their support for the popularly 

          elected pres.  Samuel J Tilden and supported Republican Rutherford B. Hayes in exchange for the 
          end of Reconstruction ( See The Strange Career of Jim Crow, C. Vann Woodward.)

Civil Rights Act of 1866 TC "Civil Rights Act of 1866" \f C \l "3"  - 242


Civil but not political rights. No suffrage. 
14th amendment TC "14th amendment" \f C \l "3"  - 246
Although “no state shall” lang. only enjoins states from due process, equal protection violations, courts interp to apply to fed as well. Privileges & immunities also mentioned in art. 4 sec. 2, but only applicable to citizens, and previously blacks were not citizens (dred scott).  due process, however, applies regardless of citizenship status. equal protection applies to persons (not just citizens). 
Strauder v. W. VA TC "Strauder v. W. VA" \f C \l "3"  (1880) – 259
Facts: Black man charged with murder in state where Blacks not allowed to serve on juries. Challenges const. of jury exclusion law based on race.

Issue: Stauder’s right to be tried by jury of peers & Black Americans’ right to serv on juries.


Holding: Statute excluding all of particular race violates due process rt to jury of peers.

Rationale: (Strong) Although an all white jury will not violate right to jury of peers, stautory exclusion based on race violates 14th amdt. Partially b/c purpose of 14th was racial civil equality (ct explains diff btwn civil and political rts and how equality under 14th only extends to civil rights).   

US v. Anthony TC "US v. Anthony" \f C \l "3"  (1873) – 267
Facts: Following theory that s. 1 14th universalized suffrage since inextricably linked to citizenship, women from Nat’l Woman Suffrage Assoc. including Susan B. Anthony attempted to vote.  Indicted under KKK Act which made crime for anyone to vote without lawful rt to vote etc. (meant to stop nullification of Black votes by fraud.) Anthony argu’d that 14th gave everyone rt to vote. Otherwise superfluous b/c civil equality already guaranteed by 13th & art. 4 s. 2. Also arg’d that 15th guaranteed women’s suffrage b/c prevented states from denying vote on acct of previous cond of servitude. 
Holding: Ct rejected her args.  Anthony guilty. 

Rationale: (Hunt) Even if Anthony mistaken about her rt to vote mistake of law is not defense. 

Minor v. Hapersett TC "Minor v. Hapersett" \f C \l "3"  (1874)  – 268

(Waite) Women = citizens, but suffrage is not priv & immun of citizenship. 

Plessy v. Ferguson TC "Plessy v. Ferguson" \f C \l "3"  (1896) – 272

Facts: LA stat requires segregation on trains.  Misdemeanor for passenger to go in compartment not 
designated for his race. Plessy = octoroon (LA racial classification = 7/8 wht, 1/8 blk). Looked wht. 
Beginning strategic litigation, test case.  Plessy refused to admit he was black in anyway.  Claimed since he 

looked wht he entitled to privileges of whtness.  Prop rt in whiteness. Denial = violate 14th due process. 

Also args equal protection violation b/c blacks stamped with inferiority by segregation. 
Holding: Segregation stat within state police power. No violation 14th.

Rationale: (Brown) No equal protection violation b/c neutral stat. Applies to blacks & whts equally. Ct says if blks feel inferior its b/c they choose to. 14th provides for civil legal equality but cannot legislate social equality. Ct does not address due process claim.  

Significance: Separate but equal is ok. 

Dissent: (Harlan) says equality is civil rt protected by 14th.  Still asserts wht superiority. “Our const. is color-blind” becomes problematic for proponents of affirm action.  

Slaughterhouse Cases TC "Slaughterhouse Cases" \f C \l "3"  (1873) – 315
Facts: NOLA stat requiring butchers to do their slaughtering in one location. City est. corp. and butchers pay fee to use space for slaughtering. Reasoning = public health—unsanitary to have slaughterhouses all over town in populated areas (so instead they put one big slaughterhouse on water and dumped waste into Miss. R., same place got drinking water etc. from).  Butchers challenge under 13th & 14th.  13th arg = analogized rqt to pay for use of city’s incorporated slaughterhouse to involuntary servitude. 14th arg = (1) due process: denied rt to carry out business as they choose. (2) equal protection: everyone else can exercise their labor freely, but b/c butchers they cannot. (3) privileges & immunities: stat abridges priv & immunity of citizenship, free exercise of labor. 
Holding: Ct. says NOLA within police power to regulate public health by regulating slaughterhouses,
Rationale: (Miller) (1) 13th: only intended to address slavery and abolishing it. (2) due process: doesn’t buy arg. doesn’t even really address it. (3) equal protection: ct says equal protection not relevant here b/c intent of 14th = remedy discrim against former slaves, not deal with labor issues of butchers. (4) privileges & immunities: clause only protects priv & immun of US citizenship, and ct locates central/social aspects of citizenship with state citizenship which is not protected. 
Significance: To extent that case says 13th only did what Emancipat’n Proclama’n did, it narrows 13th. Evacuates priv & immun clause of meaning. Leaves 14th with due process & equal protection as principle means for cong to legislate and courts to protect areas affecting life, lib, prop.
Dissent: (Bradley) due process covers rt to choose and labor freely b/c this comes under life, liberty, & pursuit of happiness.

Bradwell v. IL TC "Bradwell v. IL" \f C \l "3"  (1873) – 330

Facts: Bradwell denied license to practice law b/c woman. 

Holding: (Miller) practicing chosen profession/license to practice law is not right nor priv immun of 

citizenship.

Rationale: Slaughterhouse Cases.

Concurrence: (Bradley who dissented in Slaughterhouse) writes opinion affirming women’s place in home. Man = woman’s protector etc. etc.

Civil Rights Cases TC "Civil Rights Cases" \f C \l "3"  (1883) – 285

Facts: Challenge to public accommodation segregation in several states. Arg. = (1) segregation = badge & 

incident of slavery in violation of 13th (2) equal protection sec. 5 14th. 

Holding: CRA 1875 struck. b/c inconsistent w/ 14th am.

Rationale: (Bradley) (1) 14th requires state action. if no state action then 14th leg. not justified. (2) 14th menat to be corrective. Can’t be used to preced violation and be applied to all states regardless of whether in violation or not. Tells former slaves that at some point cannot expect special protection of special laws.

Significance: limits 14th. Ct. made clear Reconstruction over. (Public Accomodat’n stat 1965 got around this case through commerce clause.) 

Dissent: (Harlan) says 13th not just meant to abolish slavery but also badges & incidents. Also says public accommodation = quasi-public, rep. state ( state action rqt fulfilled.

SUBSTANTIVE DUE PROCESS, NATIONAL POWERS TC "SUBSTANTIVE DUE PROCESS, NATIONAL POWERS" \f C \l "1" 
Eminent Domain Clause TC "Eminent Domain Clause" \f C \l "3"  – 336
eminent domain clause requiring just compensation for prop taken by state (5th amdt) = 1st of BOR to be incorporated to apply to state legislation. 

Lochner v. NY TC "Lochner v. NY" \f C \l "3"  (1905) – 337
Facts: NY stat says can’t work in bakery more than 60 hrs in 1 week, or more than 10 hours in 1 day. Lochner convicted of violation. Challenge based on due process right to freely contract labor (both for Lochner in employing and for bakers).

Holding: NY stat violates 14th due process: deprivation of liberty (to buy & sell labor) and property (interest in laboring ability).

Rationale: (Peckham) NY args that leg. = police pwr b/c leg. affects health & safety of bakers & bread produced. Ct rejects arg. b/c says all trades affect health—slippery slope. Also say leg. does not contribute to safe clean bread. Arg = NY has rt to leg to protect bakers. Counterarg = bakers can take care of selves. Should be able to freely contract. Counterarg =  inequities mean bakers can’t really freely contract, at mercy of employers.

Dissent: (Harlan) Challenger of stat should bear burden of proof. Agrees that ct has pwr to review welfare stats. Says must be ends means relationship btwn leg and goal when state exercise police pwr. Where fundamental rt involved (free labor, contract) ct particularly concerned ( heightend scrut. Agrees that should review leg. to det whether state exceeds police pwrs, but thinks majority got it wrong. Refers to unequal bargaining power of bakers & employers. (Holmes) As long as state has a reason for leg. it is ok (as opposed to Harlan substantial ends-means std.). Agrees if fund. rt. at issue higher std review approp. Unless substantial violation court overstepping bounds if step in every time state leg. welfare.   

Muller v. Oregon TC "Muller v. Oregon" \f C \l "3"  (1908) – 346

Facts: Oregon stat limiting workday of women in factories & laundries to 10 hrs. 

Holding: Upheld.

Rationale: (Brewer) Biological/reproductive reason women need to be protected from long work days. 

Background: Louis Brandeis filed “Brandeis Brief,” extensive doc supporting limiting women’s workday on biological, social, reproductive grounds. Early moment of legal realism, sociological evidence in law (other famous moment = Brown doll tests). Labor organizers meant for this case to be “entering wedge” whereby they could est. precedent limiting workday. Then they planned to extend similar protections to all laborers slowly but surely. However, this never really happened. The special reasoning ct used for limiting women’s ability to “freely contract” did not allow for application to other workers.

Champion v. Ames TC "Champion v. Ames" \f C \l "3"  (1903) – 357
Facts: 1895 cong. leg. prohibit sending lottery tickets through mail. Appellants indicted for conspiring to transport tickets from S.Amer’n lottery from TX to CA on RR.  They say this violate commerce clause b/c clause says cong can reg not prohibit.

Holding:  Challenge fails.

Rationale: (Harlan) Distinction btwn reg and prohibit not meaningful for purposes of commerce clause. Just as states can prohibit lotteries within borders cong can prohibit transport btwn states under commerce clause pwr to reg commerce amongst (and between) states. Also, say since most states don’t like lottery ok to help them with anti-lottery cause. 

Dissent: (Fuller) Cong using commerce as pretext for police pwr.

Hammer v. Dagenhart TC "Hammer v. Dagenhart" \f C \l "3"  (1918) - 362
Facts: child labor stat bans interstate commerce in items prod’d by child labor,
Holding: Stat. unconst.

Rationale: (Day) Distinguish from lottery tickets b/c shirts themselves are not pestilence, rather it is only the methos of production that is offensive. Says cong. really trying to reg. hours & work of minors, not interstate commerce. Slippery slope. If let cong. use pretext to reg here will be able to reach anything with commerce clause. Other arg = child labor in one state effects other states b/c states not employing cheap child labor at econ disadvantage. But ct says cong. has no pwr to reg. these inequities. 

US v. Butler TC "US v. Butler" \f C \l "3"  (1936) – 371
Facts: Agricultural Adjustm’t Act 1933 allowed sec. of agricult. to pay farmers to reduce prod’n in order to raise prices and help econ. 

Holding: struck

Rationale: (Roberts) Cong. justifies under spending clause (art. 1 sec. 8). But ct says no. Delegation of powers (10th amdt.). State’s get to reg what cong does not have const auth over. Cong can’t pass reg for something don’t have enumerated pwr over. Cong has no const. auth over agricult prod’n. 
Nebbia v. NY TC "Nebbia v. NY" \f C \l "3"  (1934) – 416
Facts: appellant sold milk below min retail price set by NY Milk Control Bd, and agency est. pursuant to recommendation by Leg. Committee. 

Holding: Upheld. No due process violation.

Rationale: (Roberts) As long as law is not unreasonable, arbitrary and means have real, substantial relation to ends then ok. Gov can reg. businesses “affected with public interest.” 
Dissent: (4 horsemen: McReynolds, Butler, Van Devanter, Sutherland) Cling to interp of due process which limits state’s ability to reg. econ.  Believe Lochner controls. 

Home Bldg & Loan Assoc. v. Blaisdell TC "Home Bldg & Loan Assoc. v. Blaisdell" \f C \l "3"  (1934) - 417
Facts: Mortgage Moratorium stat in Minnesota granting temp relief from mortgage foreclosures expired in 1935. HB&L challenge based on contract clause (art. 1 s. 10).
Holding: upheld.

Rationale: (Hughes) Not impairing contract b/c not affecting ultimate outcome of contract, just postponing.

Concurrence: (Cardozo) Contracts clause orig. to protect indiv. against state infringement of contract, but 

now have all 14th  amdt protections so less rigorous reading of contracts clause rqd.

Dissent: (4 horsemen) Fletcher v. Peck (GA Yazoo land grant scandal case). The contracts clause was written for just this situation—protecting contracts from emergency, changing circumstances.

West Coast Hotel v. Parish TC "West Coast Hotel v. Parish" \f C \l "3"  (1937) – 427
Facts: Hotel maid files for back wages based on women’s min wage law in Washington.
Holding: Overruled Adkins. Women’s min wage = ok

Rationale: (Hughes) Describes impt. of min wage for women. Close division of ct in Adkins. Econ. conditions of depression post-adkins. “exploitation of class of workers” justifies police power. Respond to hotel liberty of contract arg with new interp of due process. Regulation in pub interest is due process.

CONSTITUTIONAL SCRUTINY – THE EARLY CASES TC "CONSTITUTIONAL SCRUTINY – THE EARLY CASES" \f C \l "1" 
Incorporation TC "Incorporation" \f C \l "3"  – 401

· Prior to 14th amdt incorporation of BOR only protections in Const. = 

· no ex post facto laws

· habeas corpus

· contracts clause

· SC said in case addressing taking of private property under 5th amdt, Barron v. Baltimore (1833), that BOR only applied as against fed not states. Prior to Civil War ct did not take occasion to address indiv. rts. Do so in Dred Scott, but = exception not rule.
· Slaughterhouse Cases opened ct to considering what priv & immunities of citizenship are and how they can be protected from state infringement.

· Justices Black & Frankfurter debated incorporation of BOR with Black favoring total incorporation and Frankfurter arguing for selective incorporation based on fundamental rts.
· After Frankfurter retired Brennan’s selective incorporation theory won the day. His theory claimed to follow Frankfurter’s method by considering whether rts fundamental before incorporation, but in so doing the ct reached Black’s result of (near) total incorporation. 

· exceptions: 2nd amdt, 3rd amdt (quartering soldiers— rarely arises in contemp. jurisprudence), 5th amdt (grand jury rqt), 7th amdt (rules re civ juries).  
US v. Carolene Products TC "US v. Carolene Products" \f C \l "3"  (1938) – 428
Facts: Leg. against filled milk (milk mixed with coconut oil). Public health issue—said kids malnourished. Challenged b/c shouldn’t be able to outlaw sale of product under sec. 5 14th.  Equal protection claim: stat does not outlaw other butter substitutes.  Doesn’t cover whole territory, just one product. Due process: violates right to do business

Holding: Upheld.

Rationale: (Stone) Deliberative act of cong., well contemplated result of leg. process. so where can show leg. hist. that suggests reason & rationality. Even in absence of leg hist presumed deliberation so if there is any reason at all for leg. then its ok.  Rational basis test.  Applies to all due process & equal protection claims unless non-econ. fundamental rt, discrete & insular minorities then needs higher level of scrut. (ftnt 4) b/c this type leg. affects availability of poli process which can trad. be used to repeal undesirable leg.  
Williamson v. Lee Optical TC "Williamson v. Lee Optical" \f C \l "3"  (1955) – 435
Facts: leg. draws distinction btwn ophthalmologist, optometrist & optician.  Require optician to have prescription before making glasses. Also regulates advertising capabilities for opticians and regulates where they can rent space. (Burnham says ophthalmologist, optometrist union active in OK.) Opticians challenge based on due process (interfering with business) and equal protection (not reg. other eye doctors, only targets certain tpes glasses). 

Holding: Upheld.

Rationale: (Douglas) OK has no leg. hist, but ct considers what reasoning might have been. SC says no need for leg to be logically consistent with goal.  Enough that there is prob that leg could have thought  was rational way to solve. If any reason can be id’d then that is enough.

Railway Express Agency v. NY TC "Railway Express Agency v. NY" \f C \l "3"  (1949) – 437

Facts: NY stat disallowing ads operating vehicles with ads on them unless vehicle owned by co. advertised and in process of doing reg business.

Holding: Sustain

Rationale: (Douglas) those advertising own business are less distracting. Shedding any real meaning to “rational” review.

US Trust v. NJ TC "US Trust v. NJ" \f C \l "3"  (1977) – 443

Facts: leg limited NY, NJ ability for Port Authority to subsidize revenues pledged as securities for bonds issued by Port Authority. leg repeals law protecting bond holders. Bond holders sue for violat’n contracts clause. 
Holding: Yes. violated contract clause.
Rationale: (Blackmun) When state seeking to modify own contractual obligations should get less than total leg deference b/c of self-interest at stake. 

BEAR IN MIND re CONTRACTS CLAUSE (art. 1 sec. 10):
· contract clause applies only to existing contracts involving state or local gov (not fed.  if fed comes under d.p.) (Home Builders et al)

· if gov interfering w/ existing private contracts then need only show rational basis.  so contract clause not absolute.  states can alter contracts if related to legit interest (carolene et al)

· but if state party to contract then hold up state action to higher review.  less than complete deference (US Trust v NJ)

CONGRESSIONAL POWER – COMMERCE, TAX & SPEND, RECONSTRUCTION POWER TC "CONGRESSIONAL POWER – COMMERCE, TAX & SPEND, RECONSTRUCTION POWER" \f C \l "1" 
NLRB v. Jones & Laughlin TC "NLRB v. Jones & Laughlin" \f C \l "3"  (1937) – 464
Facts: Nat’l Labor Relations Act 1935 prohibits employers engaging in any unfair labor practice affecting commerce.  Def. commerce and affecting commerce. Respondent charged with interfering with rights of employees to organize and bargain collectively.  Steel mill. Totally integrated co. in multi states with various diff operations.

Holding: Upheld.

Rationale: (Hughes) Since co. = multistate, integrated arg. re manufacturing process = in stream of commerce = attractive. “Although activities may be intrastate in character when separately considered, if they have such a close and substantial relation to interstate commerce that their control is essential or approp. to protect that commerce from burdens and obstructions, Cong. cannot be denied power to exercise that control.”
US v. Darby TC "US v. Darby" \f C \l "3"  (1941) – 465
Facts: Fair Labor Stds, Act 1938 ( min wage max hours for empl’ees engaged in prod’n goods related to interstate commerce. Appellee indicted for violat’n. 

Holding: Upheld

Rationale: (Stone) Overrule Hammer. says return to Gibbons v. Ogden. Once again ct. (near) unlimited pwr to reg. commerce. “…whether the employment under other than the prescribed labor stds, of employees engaged in the production of goods  for interstate commerce is so related to commerce and so affects it as to be within the reach of the power of Cong to regulate it.”
Wickard v. Filburn TC "Wickard v. Filburn" \f C \l "3"  (1942) - 468
Facts: Agricult. Adjustment Act 1938 penalize farmers for growing excess wheat. Even though farmer’s excess was only for his family’s consumption it was deemed available for mkting within the act.
Holding: SC reversed, allowing enforcement of act.

Rationale: (Jackson) Aggregate effect on commerce.  If every farmer gre a little extra wheat… and if farmer has more personal wheat will not buy wheat ( affects commerce. 

US v. Lopez TC "US v. Lopez" \f C \l "3"  (1995) – 512
Facts: Gun Free School Zone Act makes it crime to bring school into area knows is school zone. Respondent challenges Act as beyond scope cong commerce clause powers. 

Holding: Act struck

Rationale: (Rehnquist) Channels (Heart of Atlanta Motel) , instrumentalities (Darby), & substantial affects (Wickard) test. if leg. within 1 of these 3 areas then ok.   This case = affects case, and case makes clear that effects must be substantial. Rehquist says here effects not substantial b/c slippery slope. If no restraints, commerce clause pwr ( police pwr. This leg. esp. vulnerable b/c no jurisdictional element (does not distinguish btwn guns from interstate commerce, or Ds who travel across state lines with gun). If had leg. hist may be ore willing to see that deliberation led to decision. 

Significance: Sea change moment. 1st leg. struck under commerce clause since Lochner era. 

Concurrence: (Kennedy & OConnor) - federalism grounds. (Thomas) - even more narrow view of commerce than Rehnquist. wants commerce def. as was by framers. 

Dissent: (Stevens) - agrees with Breyer but also thinks guns = channels and instrumentalities b/c travel through interstate commerce. (Souter) - post1937 commerce juris. = response to depression etc. want to go back there? leg. deference rqd. Cumulative effects = issue. (Breyer) - leg. deference rqd, otherwise violation separation of powers. 
City of Bourne v. Flores TC "City of Bourne v. Flores" \f C \l "3"  (1997) – 536
Facts: Religious Freedom Restoration Act 1993 used to challenge denial of zoning permit to church. Court questions Cong. pwr to enact RFRA.

Holding: RFRA struck.

Rationale: (Kennedy) RFRA enacted in response to what Cong. perceived bad decision in Dept of Human Resources Oregon v. Smith where 2 native amer. lost job due to sacramental use of peyote. Cong. claims pwr to enact stat under s. 5. Ct says 14th am leg must be remedial, not preventative measures. “Congruence & proportionality btwn injury to be prevented or remedied and the means adopted to that end.” Ct says RFRA interpretitve, not remedial. Cong can only enforce 14th cannot decide what is violat’n.  Marbury v. Madison says ct gets to decide what const says so that laws not subj to volatility of cong. changing personnel, politics, etc. Cong. cannot overturn SC decision with leg. 
Concurrence: (Stevens) RFRA violates 1st am. b/c leg. est. of religion, discrim against nonreligious

Dissent: (Breyer & OConnor) Smith = wrong. should have reargument. shoul require state to show compelling state interest when religious freedom interfered by state stat. (Souter) should not have heard this case. Should sen back down and wait for case to challenge Smith directly. (Breyer) agrees with OConnor that Smith wrong, but does not think necess. to rule on whether s. 5 14th gives cong. auth to enact RFRA.

Tax & Spend TC "Tax & Spend" \f C \l "2" 
Can Cong use Tax & Spend powers to achieve goals when constrained by court’s new def. of commerce under Lopez & s. 5 under City of Boerne?


South Dakota v. Dole TC "South Dakota v. Dole" \f C \l "3"  (1987) – 533

Facts: Cong directed sec. of Trasport’n to withhold from states percentage of fed hwy funds if the state allows purchase/possession of alcohol by person under 21. SD challeneged under 21st amdt which gave states ability to regulate alcohol (repealed prohibition). 
Holding: statute survives.

Rationale: (Rehnquist) stat ok b/c encouragement, not compulsion.  State will not lose all funding only some.  Cong gives strong deference to cong under tax & spend. rational review. 
US v. Morrison TC "US v. Morrison" \f C \l "3"  (2000)  – 23 supp.

Facts: Violence Against Women Act created civil remedy for gender motivated violence. 
Holding: civil remedy under VAWA = struck

Rationale: (Rehnquist) Rely on Lopez channels, instrumentalities, substantial affects test. 3rd type here. Like Lopez reject “costs of crime” & “nat’l productivity” args. b/c slippery slope. Will not apply aggregate analysis. Although unlike Lopez here substantial leg. rec. says not enough on its own to substantiate relation btwn stat and commerce.
Concurrence: (Thomas) brings up orig meaning of commerce again. 

Dissent: (Souter, Stevens, Ginsburg, Breyer) Given Cong. extensive record re vaw it is rational 
conclusion for them to det. need for vawa. Wickard aggregate analysis. Substantial effects test = not supported by precedent (Lopez notwithstanding). Why want to go back to pre-1937 disasters? Leg. took precautions in leg. in trad. state area and garnered support from majority of states. also Cong not ct better to make decisions like this b/c the reps there rep both nat’l and state interests such that federalist concerns not overshadowed as majority fears.  

National League of Cities v. Usery TC "National League of Cities v. Usery" \f C \l "3"  (1976) – 552
Facts: 1974 amdt to Fail Labor Stds Act extending wage & hr limits to workers nationwide. 

Holding: Ct says cong not empowered to do this.

Rationale: (Rehnquist) Can pass laws to affect wages & hours of empl’ees but cannot directly regulate. invasion of state sov under 10 amdt. even though Darby said employ’t = commerce and cong can regulate this is outside cong auth b/c state gov functions = central to state gov. central to indep. existence. If cong can reg state gov functions why even have state gov’t?  

Garcia v. San Antonio Metropolitan Transit Authority TC "Garcia v. San Antonio Metropolitan Transit Authority" \f C \l "3"  (1985) – 555
Facts: Dept of Labor decided transportation workers in San Antonio did not fall under Nat’l League of Cities so required to follow min wage laws. 

Holding: Reverse Nat’l League of Cities. 

Rationale: (Blackmun) cts having hard time enforcing NLC before Garcia, impossible to def. essential sov function. structure or gov protects states better than judicial intervention. use dem process to decide line btwn state & fed pwr. cong better equipped to make decisions re federalism b/c cannot make laws contrary to majority will or will lose seat and can be reversed. 
Dissent: Rehnquist & OConnor—we’ll be back.  stare decisis. 
Gregory v. Ashcroft TC "Gregory v. Ashcroft" \f C \l "3"  (1991) – 567
Facts: Missouri const says judges have to retire at age 70. runs up against fed age discrimination in employm’t act. 

Holding: judges fit under “appointees at policymaking level” exception to adea.

Rationale: (OConnor) No violation equal protection b/c age not suspect class and under rational basis review legit reason = make sure judiciary capable. Ashwander v. TVA—Ashwander rule = if case presents stat issue & const issue, but can dispose of without reaching const issue you must decide based on stat issue.  Reserve const judgment or when no other option.  This case flies in face of rule b/c ct does not leave judgment to only stat issue. Besides ignoring Ashwander rule, OConnor puts forth new rule const. construction—Clear/Plain Stmt Rule: if cong wants stat apply to particular people they should say so for cases effecting state interests. For cases where questions of federalism, state sovereignty, separation of powers before the court congress must make clear when it intends to intrude in state space  (Clear Stmt Rule first articulated in 11th am sov. immunity case.  if cong wants to wave sov. immunity must say so clearly in stat)

Concurrence:  (White) concur with result but should have decided based on stat, not on const issue

and clear stmt rule puts forth new rule of const construction which is contradictory to Garcia v. San Antonio Metropolitan Transit Auth. 
NY v. US TC "NY v. US" \f C \l "3"  (1992) - 576
Facts: Low Level Radioactive Waste Policy Act justified under commerce clause. Included $ incentives and access incentives(deny access to disposal sites if states don’t follow provisions), as well as a title provision (requiring state to take title to waste and accept liability for any consequences if don’t follow provisions). 
Holding: $ & access incentives ok, but title provision = compulsion as opposed to inducement, not ok.

Rationale: (OConnor) (1) violates structure of gov (2) compromises accountability when state/local cannot leg. in acc. w/ local electorate . Commandeering “leg. process of states by directly compelling them to enact & enforce a fed regulatory program.”(Hodel v. VA Surface Mining & Reclamat’n Assoc. (1981) where ct upheld Surface Mining Control & Reclamat’n Act 1977 b/c act did not commandeer the state’s mining regulation.) Since cong would not be able to pass this leg. standing alone b/c exceeds commerce clause auth & violate 10th amdt, cannot do it attached to otherwise acceptable stat.

Dissent: (White) says act = cooperat’n btwn fed & state so no federalism issue. Also since everyone loses or wins when radioactive waste involved must share responsibilities. (Stevens) Cong. allowed to resolve problems btwn states esp like here where certain states may bear more burden than others.    
Printz v. US TC "Printz v. US" \f C \l "3"  (1997) - 595 

Facts: Brady Bill = gun control act requiring background checks. Interim plan rqd sheriffs to perform background checks. Felt rqd to perform fed function. 
Holding: Cong cannot circumvent NY (above) problem of commandeering state’s leg. by conscripting state offcrs. directly to do bidding. 

Rationale: (Scalia) Imposes on state sov: (1) overly expands fed pwr (2) diminishes pres and aggrandizes cong (3) circumvents cong accountability. Fed gov too powerful if can control state police. And Cong too powerful if don’t need to work with pres. to execute laws, can just get states to do it. Although Scalia admits no explicit lang. in const. barring fed from getting state offcrs. to do bidding, can be inferred from structure
Concurrence: (Thomas) says under originalist args in Lopez gun sales are not within commerce clause powers. Also, 2nd amdt bars fed reg re guns.

Dissent: (Stevens) Cong can get states to enact and enforce policy, that’s what commerce clause is all about. Targets Scalia b/c usually such strict textualist, but in this case cannot pt to specific const. provision barring action here. Also says Scalia’s attempt to draw line here = unstable and unspecific. State sov does not speak to whether indiv state employees will be rqd to enforce nat’l policy. 
11th Amendment TC "11th Amendment" \f C \l "2"  


1793  Chisholm v. GA: most impt case pre-marshall. Said citizen NCarol. could sue GA for war debt in fed 
ct under art. 3 s.2. ( 11th amdt passed in response. citizen of one state cannot bring another state    

into fed ct.   

1890  Haus v. LA: expands 11th to include both diversity and fed question jurisd’n unless waiver of 

          immunity 

1908  Ex Parte Young: address Haus prob that private citizen could never correct state violat’ns fed law. 

          Here ct says can bring state into ct under fed law if name state offic’l in offic’l capacity rather than 

          state itself. 

1974  Edelman v. Jordan: addresses Young prob that suing state offic’l basically suing state so can sue for 

          prospective relief not $ b/c state should be able to protect econ.  

1976  Fitzpatrick v. Bitzer: what is relatio’p btwn 11th sov immune & 14th amdt? can cong abrogate sov 

          immunity? yes. when acting pursuant to s. 5 pwrs.   

1989  PA v. Union Gas: also commerce clause exception to sov immunity under 11th.  

1996  Seminole v. Tribe: reverses PA v. Union Gas.  

1999  Alden v. Maine: 11th amdt does not bar states from suits but dignity does. Weird b/c people usually  

          textualists relying on principles of dignity not articulated in const and people usually willing to infer 

          rights not explicit in const saying sov immunity not there so doesn’t exist.  

Alden v. Maine TC "Alden v. Maine" \f C \l "3"  (1999) - 608
Facts: possible Fair Labor Stds Act violat’n in Maine. (Same stat at issue in Nat’l Legaue Cities where invalidated in regards to state employees serving performing trad. state functions, which was subsequently overturned by Garcia v. SAMTA). 

Holding: Although FLSA def. applies to state employees, Maine state cts do not have to hear case when state in violat’n. Do not have to entertain private suit for damages even if state did violate (suit brought by US gov may be diff as well as suits brought under 14th am. or injunctive suits to force compliance as opposed to suits seeking damages for past violat’n)

Rationale: (Kennedy) Orig. intent arg = framers thought immunity from private suit = central to sov dignity. Did not even rely on 11th amdt but rather notions of commandeering state political machinery and turning state against itself in pursuit of enforcing fed law in violat’n of separation of powers. Also, private suits for monetary damages could endanger econ of state. Respect owed states as members of the federat’n. 

Dissent: (Souter) if there is a rt there must be a remedy. If state can violate FLSA and citizen cannot have remedy what pt of FLSA? Will of the people of the US trumps will of people of indiv. state. State must act within law just like citizens.  
SC v. Katzenbach TC "SC v. Katzenbach" \f C \l "3"  (1966) – 484
Facts: Voting Rights Act created remedies for states where det. that discrim still persistent. 5 states challenge. why us and not all states?

Holding: Act upheld.

Rationale: (Warren) Decide under 15th amdt: voting shall not be abridged based on race, previous cond. of servitude. Test from McCulloch: legit end & approp means. By limiting act to specific areas with discrim problem cong exercised approp restraint on 15th amdt auth. 15th amdt not limited to gen, prohibitions from cong and specific remedies from cts. cong empowered to enforce and create remedies within scope of const. Ct. also aff’d det. by cong. that literacy tests etc. did violate 15th amdt and cong. within pwr to remedy violat’n with act.   

Concurring dissent: (Black) concurs with result, but disagrees that s. 5 is const. s. 5 requires state’s get approval from US att Gen or Fed ct. before amending const or laws regardin voting. Says oversteps sep. pwrs. 
Katzenbach v. Morgan TC "Katzenbach v. Morgan" \f C \l "3"  (1966) - 488 

Facts: ct considers Voting Rights Act again. This time section dealing with indiv. educated in Puerto Rico. NY says this violates their literacy rqts.
Holding: NY law trumped by Fed law.

Rationale: (Brennan) As long as Cong acting within const auth then fed law trump state law in conflict. Std of review = rat’l basis (b/c s. 2 15th—no heightened review yet for racial class cases). Without voting rights under fed law how can indiv educated in Puerto Rico gain access to representation etc. 

Jones v. Alfred Mayer TC "Jones v. Alfred Mayer" \f C \l "3"  (1968) - 503
Holding: court construed 41 USC 1982 to prohibit certain forms of private race discrim in real estate. 
Rationale: (Stewart) Upheld under s. 2 of 13th amdt. Ct. aff’d cong. ability to use 13th amdt “to eliminate all racial barriers to acquisition of real and personal prop.” High tide of judicial def. to cong reconstruction pwrs. This case in shadow of MLK assassination, but before Nixon and campaign targeting wht (supremacist?) south. 
Oregon v. Mitchell TC "Oregon v. Mitchell" \f C \l "3"  (1970) - 506
Facts: Voting Rights Act amdts. 1970 cong. attempted to extend suffrage to 18-20 y.o. 
Holding: outside of cong. reconstruction pwrs.

Rationale: 5-4 decsion. 4 (Douglas, Brennan, White, Marshall) uphold. 4 (Burger, Harlan, Stewart, Blackmun) strike. 1 (Black) says ok for fed elections but can’t decide who gets to vote in state elections. 1971 26th amdt ratified lowering voting age to 18. 

City of Bourne v. Flores TC "City of Bourne v. Flores" \f C \l "3"  (1999) - 536 


Facts: Religious Freedom Restoration Act 1993 used to challenge denial of zoning permit to church. Court 

questions Cong. pwr to enact RFRA.
Holding: RFRA struck.

Rationale: (Kennedy) RFRA enacted in response to what Cong. perceived bad decision in Dept of Human Resources Oregon v. Smith where 2 native amer. lost job due to sacramental use of peyote. Cong. claims pwr to enact stat under s. 5. Ct says 14th am leg must be remedial, not preventative measures. “Congruence & proportionality btwn injury to be prevented or remedied and the means adopted to that end.” Ct says RFRA interpretitve, not remedial. Cong can only enforce 14th cannot decide what is violat’n.  Marbury v. Madison says ct gets to decide what const says so that laws not subj to volatility of cong. changing personnel, politics, etc. Cong. cannot overturn SC decision with leg. 

Concurrence: (Stevens) RFRA violates 1st am. b/c leg. est. of religion, discrim against nonreligious

Dissent: (Breyer & OConnor) Smith = wrong. should have reargument. shoul require state to show compelling state interest when religious freedom interfered by state stat. (Souter) should not have heard this case. Should sen back down and wait for case to challenge Smith directly. (Breyer) agrees with OConnor that Smith wrong, but does not think necess. to rule on whether s. 5 14th gives cong. auth to enact RFRA.

US v. Morrison TC "US v. Morrison" \f C \l "3"  (2000) – 54 supp.
Facts: Violence Against Women Act created civil remedy for gender motivated violence. 

Holding: civil remedy under VAWA = struck

Rationale: (Rehnquist) Did not address 14th amdt arg much. Concentrated on commerce arg b/c that was stronger arg for gov. Rejects 14th arg b/c says only for state actors (goes back to narrow Civil Rights Cases view—no state actor = no violat’n). Even if cong could reach private action here must show response = congruent & proportional. Even though 4 yr record (since Lopez had no record and ct seemed to require one) ct finds insuff. evidence of pattern of discrim. Ct said must show discrim is nation wide problem and this record does not include every state. Double trouble: on commerce (ct meant what said in lopez—nonecon activity judged by higher std) and on 14th (in boerne that sec 5 judged strictly for proportionality and congruence). 
Bd. of Trusteesof the Univ. of  Alabama v. Garrett TC "Bd. of Trusteesof the Univ. of  Alabama v. Garrett" \f C \l "3"  (2001) – 67 supp.
Facts: 2 employees who need minor adjustments for their jobs due to disability. Americans with Disabilities Act provision allowing indiv. $ damages when state fails to comply. Nevada says 11th am sov immunity. But this act passed pursuant to s. 5 14th. How do 11th & reconstruction pwrs interact post-Boerne? 
Holding: 11th am abrogation provision struck

Rationale: (Rehnquist) Congruence & proportionality test: record here insuff. to support abrogating 11th amdt. 

Nevada Dept. of Human Resources v. Hibbs TC "Nevada Dept. of Human Resources v. Hibbs" \f C \l "3"  (2003) - 86 supp.
Facts: Family & Medical Leave Act. Provision allowing indiv. to recover $ damages when state fails to comply.
Holding: Upheld

Rationale: (Rehnquist) FMLA seeks to address gender dicrim. Gender = suspect classification ( heightened, intermediate review. So here provision upheld b/c heightened review For gender classifications to survive must show that substantially related to important gov objective. So heightened scrut makes it easier for Cong to est. pattern of discrim. Distinguishes Garrett & Kimel b/c age & disability not suspect classificat’n so no heightened review. Also says since only affects one aspect of emp relationship suff. limited. 

Dissent: (Scalia) if have evidence of discrim in one state apply to that state but cannot apply to all states without specific extensive evidence of discrim in all states.    

Bush v. Gore TC "Bush v. Gore" \f C \l "3"  (2000) – 103 supp.
Facts: reviewing FL SC decision requiring recounts in contested districts. FL court said recount find intent of voter to calculate uncounted votes. 

Holding: Reversed. No recount. Pres = Bush.

Rationale: (Per Curiam- but evidence Kennedy wrote) Once state gives vote then rt = fundamental ( strict scrut ( if law interferes with rt to vote can be struck.  Counting votes with eye toward voter intent = too subjective of std. Violate 14th equal protection & due process. 
Concurrence: (Rehnquist) Federalist arg. Not FL court job to rewrite election law, FL cong. in charge of election law. (but is state ct job to interp law.  how r they rewriting as opposed to interp’ing?)

Dissent: (Souter & Breyer) say there is equal protection prob in ordering stdless recount but also say we cause the prob by granting stay in first place.  now exacerbating b/c not letting FL work it out. (Stevens & Ginsburg) say no equal protection problem.  enough play in equal protection to allow FL to do their recount.  voter intent not a std without boundaries.  its as valid as beyond reasonable doubt etc. and all other stds employ under law. 

EXECUTIVE POWERS TC "EXECUTIVE POWERS" \f C \l "1" 
Prosecution & Privilege TC "Prosecution & Privilege" \f C \l "2"  – 

US v. Cox TC "US v. Cox" \f C \l "3"  (1965) – 622
Facts: 2 black men testifying for US in voting discrim case. Erred in testimony. Racist judge (Cox) sens to grand jury for perjury. Grand jury indicts, but AG, Katzenbach decide not to. Cox holds in contempt for not indicting. Appeal. Defense = privilege not to prosecute b/c part of exec. branch. 

Holding: Signature of gov atty necess. to validate indictment. Signing = exec. discretion.  cannot be coerced/reviewed by ct. Contempt order reversed.

Rationale: (Wisdom—not SC) Since AG = pt of exec branch has some discretion as to how function even though member of the bar. Seperation of pwrs ( cts can’t interfere w/ free exercise of discretion of US attys. 

US v. Nixon TC "US v. Nixon" \f C \l "3"  (1974) – 634
Facts: Watergate case. Prosecutor subpoena tapes & records re CREEP and whole scandal. Nixon says protected by exec. privilege. 


Issue: (1) Who gets to def. exec privilege? (2) What are the boundaries?

Holding: When ground for asserting exec privilege as to subpoenaed material in crim proceeding is based solely on general confidentiality, trumped by admin of crim justice. 
Rationale: (Burger) (1) ct gets to decide what exec. privilege is and where boundaries are b/c Marbury etc. Even though not in const. there is such a thing as exec. privilege but,  (2) General claim of confidentiality cannot sustain unqualified exec. privilege esp. when criminal justice at issue and only doing in camera review.  

The Veto TC "The Veto" \f C \l "2"  –

INS v. Chadha TC "INS v. Chadha" \f C \l "3"  (1983) – 680
Facts: Deportation proceedings. AG decided not to deport. Cong. vetoed AG decision. 

Holding: House alone cannot veto AG decision.

Rationale: (Burger) Action not within any of const. exceptions auth House to act alone. Subject to bicameral rqt, Presentment clauses, Pres veto, etc.. under art. 1. Checks and balances maintain separation of powers.

Significance: not only constrains Cong. powers, but also struck 200+ stats.

The National Emergency TC "The National Emergency" \f C \l "2"  – 
Youngstown Sheet & Tube Co.  v. Sawyer TC "Youngstown Sheet & Tube Co.  v. Sawyer" \f C \l "3"  (1952) – 707
Facts: Labor dispute in steel mills ( union called strike. Pres issues Exec Order to seize steel mills.


Holding: Pres. can’t do that. 

Rationale: (Black) Not within art. 2 pwrs. Law making abilities lie with cong. Violat’n separation of pwrs.

ABORTION & FUNDAMENTAL RIGHTS TC "ABORTION & FUNDAMENTAL RIGHTS" \f C \l "1" 
Cases leading up to Griswold and incorporation of due process privacy right TC "Cases leading up to Griswold and incorporation of due process privacy right" \f C \l "3" :
1923  Meyer v. Nebraska: private school teaching german. ct says cannot prevent parents from choosing how to ed. 
          kids. 
1925  Pierce v. Society of Sisters: law says must send kids to public school. ct says no. once again parents may 
          choose method of ed. for kids.  

1927  Buck v. Bell: challenge to mandatory sterilization of mentally handicapped in instit.  equal protection 
          challenge. arg = using sterilization to protect econ (state’s justification was cost of dependent’s and crime b/c 
          believed hereditary) is both under & overinclusive b/c some people inside instit. sterilized who don’t need to 

          be while others outside are not who need to be. Holmes rejects noting this arg usually = last resort in const. 

          litigation  

1942  Skinner v. OK: 3 strikes sterilization of criminals. Equal protection challenge but ct takes opp to address 
          fundamental rts. right to marry & procreate = fundamental. unless prove criminality = genetic cannot violate 
          fundamental rt by sterilizing. 
1961  Poe v. Ullman: (Harlan dissenting) Articulating theory of fundamental rights— “through the course of this 
          Court’s  decisions it has represented the balance which our Nation, built upon postulates of respect for the    

          liberty of the individual, has struck between that liberty & the demands of organized society … The balance of  

          which I speak is the balance struck by this country, having regard to what history teaches are the traditions 

          from which it developed as well as the traditions from which it broke. The tradition is a living thing …”  

Griswold v. Connecticut TC "Griswold v. Connecticut" \f C \l "3"  (1965) – 1134

Facts: Exec. director of the planned parenthood Connecticut & dr. gave info to married people re birth 
control. Conn. law makes giving birth control info crime. Challenge under 14th amdt. 
Holding: reverse conviction. married people have privacy right to make decisions re reproductive issues.

Rationale: (Douglas) calls right privacy. Wants desperately to find home for this rt.  Uses 1st, 5th, & 9th to find the right a home. Says privacy = penumbra of these explicit rights. 1st: freedom of assoc. = peripheral to 1st amdt. (NAACP v. AL 1958) .4/5th: personal autonomy & the sanctity of the home.  These amdts create zones of autonomy. 9th amdt: const not meant to deny/disparage others retained by people ( rule of construction, implies const. intends to give rts. beyond bor 
Concur: (Goldberg) agrees re 9th amdt, but not sure where it takes us. what rights?  where? who? (Harlan) Don’t need 9th amdt. or Black’s view of complete textual justification, only need ordered concept of liberty. (Black) “privacy” is not in the const. so no fund. privacy right.   
Stanley v. GA TC "Stanley v. GA" \f C \l "3"  (1969) – 


Facts: criminal prosecution of man for consuming porn in his home


Holding: Overturned conviction based on privacy of the home


Rationale: Can control dist of porn, but cannot control private consumption. 4th amdt, 1st amdt.
Eisenstadt v. Baird TC "Eisenstadt v. Baird" \f C \l "3"   (1972) – 1145


Facts: Apellee convicted for dist. contraceptive foam to married & umarried indiv. 


Holding: Overturned conviction

Rationale: Prohibiting access to contraceptive devices violates indiv fundamental rts. Right to access contraceptives must be same for married/unmarried. “If the rt to privacy means anything, it is the rt of the individual, married or single, to be free from unwarranted governmental intrusion into matters so fundamentally affecting a person as the decision whether to bear or beget a child.”          
Roe v. Wade TC "Roe v. Wade" \f C \l "3"  (1973) – 1172
Facts: Unmarried pregnant woman & others brought class action challenging const. of TX crim abortion laws.


Holding: Struck.

Rationale: (Blackmun) finds privacy in 14th amdt: personal liberty in due process clause. breaks down right by trimenster (1) no state reg b/c mom’s interest outweigh fetus (2) state can regulate to protect the mother’s health (facility, licensing, etc.) b/c procedure’s risk level heightened at this point (3) state can regulate based on preserving fetal life b/c fetus viable.  at point of viability the state’s interest in potential life collides with mother’s privacy interest and state can mediate that. Blackmun uses const. to decide does not seem to imply fetal personhood. Separates questions of personhood and life—fetus not legal person regardless of whether alive.

Concurrence: (Douglas) 9th amdt. (Stewart) Ad hoc incorporation & substantive due process. 

Dissent: (Rehnquist) abortion is not private. and privacy not in const. anyway. (White) No privacy rt in const and issue should be decided by leg.  

Planned Parenthood v. Casey TC "Planned Parenthood v. Casey" \f C \l "3"  (1992) – 1202

Facts: PA consent, waiting pd, etc. statutes

Holding: Roe survives, but new test & no more trimester model.

Rationale: (OConnor) Undue burden test = “substantial obstacle in the path of a woman seeking an abortion before the fetus attains viability.” ( OK to make laws expressing preference for “life” even in first trimester as long as no undue burden.  Lower level of scrut. Here rt rooted more in 14th am due process liberty (privacy not really focus here). So (1) abandons trimester model (2) abandons strict scrutiny (3) finds legit state interest in potential life & expressing preference. ALSO framework for stare decisis issue. Ct should consider whether law:
· defies practical workability

· reliance

· abandoned doctrine, changed legal landscape

· no signif. application or justification due to factual changes

Dissent: (Rehnquist) Under this rule only reason for not overturning Roe = stare decisis. Strips Roe of const. grounding. Rt of woman to abortion (const based) & Rt of state to express preference (not const. based).  (Blackmun) Rejects as far as departs from Doe v. Bolton & as far as it weakens Roe by lowering scrut. & departs from trimester rule. (Scalia) Undue burden test = nontest.  state’s get to decide re abortion.
Cruzan v. Missouri Dept Health TC "Cruzan v. Missouri Dept Health" \f C \l "3"  (1990) – 1326


Facts: Missouri statute def. protocol for removing patient from life support: (1) court proceeding (2) clear 
& convincing evidence that would have been patient’s choice

Holding: (1) const rt to refuse med trtmt (2) state can apply clear & convincing evidentiary std to protect its own interests and decisions (3) family member alone cannot make decision for patient
Rationale: Assume rt to refuse trtmt exists and is found in liberty under 14th amdt due process. Takes care not to make fund rt so don’t have to assign std of review. Balance patient’s interest in refusing trtmt against state’s interest (ensure no coercion, protect life, etc.). Patient’s rt not unduly burdened so ok.

Dissent: (Brennan) “The State has no legitimate gen. interest in someone’s life, completely abstracted from the interest of the person living that life.” Fundamental rt to refuse med. trtmt. Clear & convincing std too burdensome. Guardian ad litem plan. (Scalia) Const. has nothing to do with this issue. Wants cts out of business of def’ing fundamental rts except those based in tradition & history. 
Washington v. Glucksberg TC "Washington v. Glucksberg" \f C \l "3"  (1997) – 1340

Facts: Ps = drs. who would assist terminally ill commit suicide if law allowed. D = WA Att. Gen. 


Issue: whether WA prohibition against causing/aiding a suicide offends the 14th amdt.?


Holding: No.

Rationale: (Rehnquist) No fundamentally protected const. rt to die. Not rooted in hist. Adopting Scalia dissent pov from Cruzan. Since no fundamental rt. to die ( rat’l basis. Several state interests served by statute (human life, preventing suicide, medical ethics) so it lives. 

Concurring: (Souter) Not necess.. fundamental rt. would not rely so heavily on hist & trad. b/c hist./trad shifts and changes.       
THE ANTIDISCRIMINATION PRINCIPLE TC "THE ANTIDISCRIMINATION PRINCIPLE" \f C \l "1" 
Loving v. VA TC "Loving v. VA" \f C \l "3"  (1967) – 801

Facts: interracial couple reside in VA marry in D.C. to marry. Return to VA. Indicted for violating VA ban 
on interracial marriage.

Holding: antimiscegenation stats struck b/c inconsistent w/14th amdt

Rationale: (Warren) Marriage = fundamental rt (Skinner v.OK) so denial of rt based on racial classification unconst. Also, racial classifications ( heightened scrut. Although state args that heightened review should not apply here b/c stat applies to both black & white equally so no equal protection issue, Warren says underlying interest of stat = white supremacy b/c stat only applies to black-white interracial marriage, not other racial configurations. Strict scrut applied here = necess to accomplishment of some permissible state objective independent of racial discrim which it is the object of the 14th am to eliminate (korematsu). 
Significance: Launches Warren court’s strict scrut in racial class. cases 
Korematsu v. US TC "Korematsu v. US" \f C \l "3"  (1944) – 810

Facts: 6/3/41 Japanese bomb Pearl Harbor ( hysteria. Pres. commission to investigate “5th column” threat of Japanese & Japanese Americans on west coast. Exec Order 9066 without mentioning race gives army ability to do what it wants to do to est. detention & exclusion ( Cong statutes re detention & exclusion.  Japanese & Japanese Am. relocated to camps. 
Holding: Upheld.
Rationale: (Black) Racial classifications immed. suspect, but not necess. unconst. Nat’l emergency can require suspension of civil rts.  (Quirin, Merryman, Milligan, etc.) 

Dissent: (Jackson) “The principle then lies about like a loaded weapon ready for the hand of any authority that can bring forward a plausible claim of an urgent need … [T]he passing incident becomes the doctrine of the Const. There it has a generative power of its own, and all that it creates will be in its own image. Nothing better illustrates this danger than does the Court’s opinion in this case.”
Aftermath: In effect reversed by San Fran Fed Dist Ct. when set aside convictions under detention & exclusion. Arg = Gov did not present all the evidence re Japanese & Japanese Amer. community loyalty. Effectively let SC off the hook b/c did not overturn, merely rejected due to “new” facts.  
Brown v. Board of Ed. TC "Brown v. Board of Ed." \f C \l "3"  (1954) – 742
Facts: African-American children seeking admission to white schools in segregated communities nationwide. 
Issue: whether separate but substantially equal facilities (in pub ed) are consistent with 14th?

Holding: Segregation deprives AfAm kids equal protection of the laws under the 14th amdt. 

Rationale: (Warren) How he deals with hist. of 14th to reach conclusion that segregation inconsistent with 14th: (1) when 14th ratified public ed. (in S.) just beginning (2) leg. intent re ed. unclear.  But even if understanding then was the segregation was ok, our understanding now is diff. b/c (1) Sweatt v. Painter (1950): segregated law school could not provide equal educational opps.—relied on “qualities which are incapable of objective measurement but which make for greatness in a law school.” (2) McLaurin v. OK (1950): also relied on intangibles of education (exchange of ideas etc.) (3) intangible effects of segregation arg—“generates a feeling of inferiority as to their status in the community that may effect their hearts & minds in a way unlikely ever to be undone.” 
Significance: Began process of desegregation of school’s. Overturned Plessy’s Separate but equal.    
Bolling v. Sharpe TC "Bolling v. Sharpe" \f C \l "3"  (1954) – 759 


Holding: Court ordered desegregation of schools in D.C.

Rationale: (Warren) 5th amdt due process. Reverse incorporation. Since D.C. governed by fed law (since not actually state) had to use 5th amdt and say reversed to incorporate equal protection from 14th (as opposed to 14th incorporating 5th in given case which is usual construction).

Significance: Reverse incorporation is creative construction but if interested at all in original intent kind of ridiculous b/c framers of 5th could not possibly have intended the equal protection clause of the 14th. 
Intent TC "Intent" \f C \l "2"  – 
Yick Wo v. Hopkins TC "Yick Wo v. Hopkins" \f C \l "3"  (1886) – 846
Facts: Discrimination in the approval of permits for laundries in San Fran. Almost all Chinese applicants rejected. 

Holding: Reversed convictions for operating laundries without permit.

Rationale: (Matthews) Facially neutral, law of gen. app. But as applied discriminatory such that qualifies as deprivation of equal protection.  Relied on statistics. 
Griggs v. Duke Power TC "Griggs v. Duke Power" \f C \l "3"  (1971) – 849
Facts: Job applicants rqd to have h.s. diploma and take intelligence tests. Disparately excluding Black applicants. 
Holding: construed Title VII Civ Rights Act 1964 to prohibit employer from requiring high school diplomas of job applicants and subjecting to intelligence tests where effect = disadvantaged black applicants.

Rationale: (Burger) Cong. intent re Title VII = eliminate barriers that operate in favor of whts. Practices neutral on face and even neutral in intent cannot operate to freeze status quo of discriminat’y employ’t practices. Exclusionary employment practice must be business necessity (bfoq – bona fide occupational qualification), related to job performance. Here tests not related to successful job performance.  

Washington v. Davis TC "Washington v. Davis" \f C \l "3"  (1976) - 851

Facts: Municipal employment applicants rqd to take skills tests. Discriminatory/exclusive results 

Holding: Reversed (for employer)

Rationale: Lower ct improperly applied Title VII even though not cover municipal employees. Not unconst. solely b/c disproportionate impact. Must show discrim intent.

Significance: Court begins to use 14th only for remedial work.

Village of Arlington Heights v. Metropolitan Housing Development Corp. TC "Village of Arlington Heights v. Metropolitan Housing Development Corp." \f C \l "3"   (1977) - 867 

Facts: City refused to rezone land for multifam housing. 

Holding: Reversed lower ct finding that the ultimate effect of decision was racially discrim.

Rationale: Must show race is motivating factor in discrim impact decision. Consider (1) impact of action (2) clear pattern (3) historical background (4) sequence of events leading up to challenge (5) departures from normal procedure (6) substantive departures where factors usually considered of import favor decision to contrary (7) leg. admin hist.

McClesky v. Kemp TC "McClesky v. Kemp" \f C \l "3"  (1987) - 884

Facts: Challenging death penalty sentencing based on racial bias statistics. 


Holding: Challenge fails.

Rationale: (Powell) Baldus study not totally reliable esp. since no rebutting stats from state. Also, McKlesky, acc. to court, fails to show discrim purpose on pt of state in admin of death penalty. 
Profiles TC "Profiles" \f C \l "2"  –

Brown v. City of Oneonta TC "Brown v. City of Oneonta" \f C \l "3"  (2d Cir. 1999) – 135 supp. 

Facts: Break in. Witness described black perp. Cops rounded a lot of black men up.
Holding: (2d circuit) strict scrutiny did not apply: 

Rationale: (1) suspect classification originated with a private party not state (2) description not solely based on race

Affirmative Action TC "Affirmative Action" \f C \l "2"  – 

Regents of Univ. Of CA v. Bakke TC "Regents of Univ. Of CA v. Bakke" \f C \l "3"  (1978) – 899

Facts: Boy applied to med school. rejected. challenge affirm action program

Holding: Can consider race, but cannot be special admissions set aside program.

Rationale:  (Powell) Strict scrut. Special admissions program = unlawful, but it is permissible to consider race in admissions. State interests in programs grounded in 1st amdt. Declines to determine benign classifications. 
Concurrence: (Brennan) program = consistent with remedial nature of 14th. Intermed. scrut. b/c whites not suspect class & educat’n not fund rt. 

Dissent: (Stevens) Bakke had no cause of action. Title VI requires affirming CA SC decision striking program and order Bakke’s admission.     
Richmond v. Croson TC "Richmond v. Croson" \f C \l "3"  (1989) – 927

 
Facts: 30% minority set aside for contractors


Holding: Ct says impermissible

Rationale: (OConnor) Too general. Disparate impact alone not enough, must be systematic discrimination. In Richmond city council is mostly Black so how discrim? Since Black folks on city council, ct assumes minorities have adequate representation. Ct also questions whether set aside program is invidious given black city leaders. 
Concurrence: (Scalia) Racial classifications are impermissible regardless of their remedial function. 

Dissent: (Marshall) Sufficient evidence for Richmond to justify its Plan. Plan both remedial & prospective. Takes majority to task for implying that Black leadership in Richmond may be evidence of invidious prupose behind plan.  
Adarand Constructors v. Pena TC "Adarand Constructors v. Pena" \f C \l "3"  (1989) – 953

 
Facts: Congressional action to remedy discrim in contracting indust.

Issue: Follow Metro Broadcasting and apply intermed scrut or one std?


Holding: One std. 

Rationale: (OConnor) Strict scrut. extended to race conscious programs via the 5th Bolling reverse incorporation (b/c fed action). Compelling state interest not met here. 

Concurrence: no compelling gov interests justify race categories despite good intentions.  

Dissent: (Stevens) criticizes state’s consistency in refusing to recognize benign classifications. He thinks greater deference should be shown to fed remedial leg. b/c structure of gov. Fullilove should govern. (Ginsburg) Criticizes strict scrutiny as std of review. Believes judicial review of race conscious programs will evolve. 
Grutter v. Bollinger TC "Grutter v. Bollinger" \f C \l "3"  (2003) – 139 supp.

Facts:  law school admission program 


Holding: upheld


Rationale: (OConnor) individual case by case review. race considered, but not preferred. Diversity = 

compelling state interest.  (1) time limits (2) geographical limitations (3) limitations on numerical goals (4) consider impact on 3rd parties

Gratz v. Bollinger TC "Gratz v. Bollinger" \f C \l "3"   (2003) - 178 supp.
Facts: Undergrad admissions program
Holding: Not ok.

Rationale: (Rehnquist) not narrowly tailored. Awarding points for race (too much like quotas). 
Dissent: (Ginsburg) If diversity is impt. then MI should be able to decide how to do it.

GENDER EQUALITY TC "GENDER EQUALITY" \f C \l "1" 
Fronteiro v. Richardson TC "Fronteiro v. Richardson" \f C \l "3"  (1973) - 988 
Facts:  woman in army challenges benefit scheme which gives automatically to men with wives but women have to prove that husbands actually = dependent

Holding: not ok

Rationale:  (Brennan) gets overexcited in applying strict scrut and analogizing to race. based on gender stereotypes re breadwinners & dependents. admin convenience not suff. compelling. relies on immutability of sex while recog. not discrete & insular minority. 

Craig v. Boren TC "Craig v. Boren" \f C \l "3"  (1976) – 1011

Facts: diff law for drinking age in Missouri. women = 18. men = 21

Holding: struck

Rationale: (Brennan) archaic & over broad generalizations. articulate intermed scrut std: substantially related to important gov objectives.   
Gender Segregation TC "Gender Segregation" \f C \l "2"  – 

US v. VA TC "US v. VA" \f C \l "3"  (1996) – 1025
Facts: State military academy allows men only. 
Holding: Must admit women b/c segregation on this case is impermissible & alternative school is not substantially similar.

Rationale: (Ginsberg) Intermed. scrut. gender exclusive policy is not at least substantially related to impt gov objectives. Interests cited rely on overbroad generalizations of talents & abilities of men & women. VA Women’s Instit. for Leadership (VWIL) does not provide substantially similar education & privileges. An exceedingly persuasive justification must be borne out by the history of classification and may not be invented post hoc for purposes of litigation. 
Concurrence: (Rehnquist) concurs in result but objects to exceedingly persuasive std. Phrase first used as dicta observation about difficulty of satisfying test, not as test itself.
Dissent: (Scalia) In rare form here, even for him. Originalism, code of gentlemen, etc. 

Mississippi Univ. for Women v. Hogan TC "Mississippi Univ. for Women v. Hogan" \f C \l "3"  (1982) – 1045

Facts: women’s nursing college. 

Holding: Must admit men. 

Rationale: (OConnor) intermed scrut. employs dicta from feeeney: “exceedingly persuasive justification.” burden met by showing AT LEAST that classification serves impt gov objectives. 
Dissent:  (Powell) sex segregation hist element of ed diversity, applying the equal protection clause to this case frustrates the Clause’s liberating spirit.  
Garrett v. Bd. of Ed TC "Garrett v. Bd. of Ed" \f C \l "3" . – 1050
afrocentric program excludes girls struck b/c the stated goals of its program are insuff to justify gender based classification
Personnel Administrator of MA v. Feeney TC "Personnel Administrator of MA v. Feeney" \f C \l "3"  – 1053

Facts: Law giving hiring preference to vets for civil service disparate impact on women. 
Holding: Upheld

Rationale: (Stewart) Facialy neutral but disparate impact not enough. Must show discrim purpose, not just discrim effect. Must show MA passed law b/c of adverse effect on women, not merely in spite of possible adverse effect. Facially neutral stat even eith foreseeable disparate impact did not justify strict scrut.  

Dissent: (Marshall) Where foreseeable impact of facially neutral stat = highly disproportionate State has burden to est. sex-based considerations played no part in choice of particular leg. scheme.

Pregnancy & Motherhood TC "Pregnancy & Motherhood" \f C \l "2"  –

Tuan Anh Nguyen v. INS TC "Tuan Anh Nguyen v. INS" \f C \l "3"  -  199 supp.
Facts: Law automatically grants citizenship to children born to US women, but denies citizenship to children born to US men & foreign women unless paternity decree entered before 18th bday.

Rationale: applying intermed scrut the ct found that the state interests in controlling immigration and assuring the existence of parent-child relationship were impt gov objective sufficiently served the rule that burdened citizenship claims based on paternity
Dissent: (OConnor) Majority relies on gender assumptions and fails to consider available sex-neutral ways to meet the gov objectives. Reiterates hist. of gender discrim in immigration law.
SEXUAL IDENTITY TC "SEXUAL IDENTITY" \f C \l "1" 
Bowers v. Hardwick TC "Bowers v. Hardwick" \f C \l "3"  (1986) – 1243
Facts: Cops bust in on Hardwick . Arrested pursuant to GA sodomy statute

Issue: Majority says issue = Is there fund. rt to engage in homo sodomy?

Holding: No

Rationale: (White) Not implicit to concept of ordered liberty (Palko). Moral justification. Etc. The usual.

Concurrence: (Powell) 8th amdt argument re punishing for status esp. for such a long time = cruel & unusual (Robinson).

Dissent: (Blackmun) Says rt at issue = privacy not homo sodomy. Decisional & spatial privacy. Rt to not conform. Sexual intimacy is central. Textual grounding = 4th, 1st. (Stevens) Cannot enforce sodomy statute against het couples b/c Griswold etc. so can’t enforce against homos b/c equal protection. No neutral legitimate state interest.  
Romer v. Evans TC "Romer v. Evans" \f C \l "3"  (1996) – 1259
Facts: Amdt 2—Colorado statute overturned locally passed nondiscrim stats banning discrim against homos. 
Holding: Struck

Rationale: (Kennedy) Rational basis w/ bite—animus not rat’l basis for upholding stat. 

Dissent: (Scalia) Frames issue in terms of special treatment. Says animus against murderers, animal abusers, and other criminals ok—so is animus toward homos. The court and the “lawyer class” has signed on to the “homosexual agenda.” 
US v. Watkins TC "US v. Watkins" \f C \l "3"  (1988) – 1275 [9th Cir. decision]
Facts: 1981 homos disqualified for service. Openly gay soldier discharged. Challenge under equal protection.
Holding: Homos = suspect class (later reversed when heard en banc)
Rationale: Reject army args b/c illegit cater to bias. Not narrowly tailored to accomplish “goals.” Reg here against status not just conduct. Hist purposeful discrim. against homos. No relation to ability, disability due to prejudice, immutability. Limited poli pwr to redress due to underrep. & the closet. Analogize to experience of desegregating armed svcs.  

Thomasson v. Perry TC "Thomasson v. Perry" \f C \l "3"  (1996) – 1300 [4th Cir. decision]
Facts: Don’t Ask Don’t’ Tell

Holding: Policy ok

Rationale: homos impair readiness. unit cohesion arg. preventing sexual tension. “reasonable privacy concerns of heterosexual svc. members.” Just b/c its imprecise doesn’t mean it violates equal protection, even if in practice some inequalities involved. 

Lawrence v. TX TC "Lawrence v. TX" \f C \l "3"  (2003) – 238 supp.
Facts: cops bust in. Arrest pursuant to TX sodomy stat. 
Holding: Sodomy statutes unconst. Overrule Bowers.

Rationale: Stevens args from Bowers. Privacy etc. No state legit interest to justify intrusion into privacy,        liberty. But really deemphasizes privacy. Focuses on personal autonomy & the relationship as expression of it. Uses Casey to articulate 14th amdt “right to define one’s own concept of existence.” Says no reliance on Bowers decision so ok under Casey to overrule, but also says Bowers wrong when decided & wrong today. 
Goodridge v. Dept. of Public Health TC "Goodridge v. Dept. of Public Health" \f C \l "3"  (2003) – supp. handout
Facts: Gay marriage in MA
Holding: homos can get married

Rationale: they are lawyers and doctors and drive minivans too . . . Draws on Loving. Marriage central to       society. State reasons (mostly re procreation & childrearing) not suff. 
STATE ACTION TC "STATE ACTION" \f C \l "1" 
Burton v. Wilmington Pking Authority TC "Burton v. Wilmington Pking Authority" \f C \l "3"  (1961) – 4, (extra) chpt. 10
Facts: Coffee shop leased out in state owned pking garage segregated. 
Holding: Not ok under 14th

Rationale: (Clark) Since state leasing ( state profiting from discrim. Public character of building def. not only by ownership, but also flags displayed. Also by its inaction (allowing discrim, not including no segregation in lease agree’t) state is party to discrim.
Rendell-Baker v. Kohn TC "Rendell-Baker v. Kohn" \f C \l "3"  (1982) – 11, (extra) chpt. 10
Facts: Teachers employed at private school claimed that director violated due process when dismissed them w/out hearing. 90% funds came from state. 

Issue: What level of entanglement is required to make a private entity public for state action purposes?

Holding: (Burger) Rejected arg. that level of dependence on state funding subjected school to 1st, 14th 
amdt. 

Shelley v. Kraemer TC "Shelley v. Kraemer" \f C \l "3"  (1948) – 12, (extra) chpt. 10
Facts: Racially restrictive covenant. Owner wants to sell to Black buyers. Neighbor wants court to enforce covenant,

Holding: No.

Rationale: (Vinson) Court enforcement of racially restrictive covenant = state action in violation of 14th amdt. *broadest def. of state action*

Marsh v. AL TC "Marsh v. AL" \f C \l "3"  (1946) – 19, (extra) chpt. 10
Facts: Privately owned town in AL. Jehovah’s Witness’ want to distribute literature. Town says no.

Holding: By enforcing town rule re dist. religious lit, state = acting in violation 1st, 14th. Private ownership of town no excuse. 

Rationale: (Black) Framed issue re town residents’ rights as opposed to Jehovah Witness’ rights. Townspeople have rt to free press & religion. “To act as good citizens they must be informed. In order to be properly informed their information must be uncensored.” In balancing rts of property owners against the rts to press, speech & religion ct says latter = preferred position. 1st amdt “lies at the foundation of free gov’t by free men.”
Logan Valley TC "Logan Valley" \f C \l "3"  (1968)

Issue: Can demonstrators petition in shopping malls? Is a shopping malle analogous to privately owned town?

Holding: For all intents and purposes, mall is state actor for 14th amdt. Cannot bar petitioners.
Hudsen v. NLRB TC "Hudsen v. NLRB" \f C \l "3"  (1976)


Holding: REVERSED Logan Valley
Rationale: Court here says private mall is in fact private. Can bar petitioners. No 1st amdt in the mall. 

*did not specifically overturn Marsh, but significantly narrowed. ( more & more impt as more & more tradit’lly public entities are privatized. Ex: Are migrant farms private or public for state action 14th amdt purposes?*

3 ways of thinking about this issue TC "3 ways of thinking about this issue" \f C \l "3" 
· Entanglement: Is there entanglement such that private rendered public? (Wilmington Pking Auth.)

· Displacement: Is the allegedly private facility performing public functions? (Marsh)

· Default: Public/Private dichotomy. State action is state action is state action. (Hudsen)

CONSTITUTIONAL ANALYSIS generally TC "CONSTITUTIONAL ANALYSIS generally" \f C \l "1" 
(1) Is there state action?
Assuming YES (
(2) Is state action in question State or Federal?

If the State (including municipalites) is acting …


States can act pursuant to their police powers to regulate health, safety, & welfare, BUT

Does the law violate provision of Constitution?

· 14th AMDT.—must show state action before 14th even applicable
· Equal Protection
· Suspect classification?
· Racial classification
· Discriminatory on its face
· Strict Scrutiny (even in affirmative action cases, Croson) = compelling state interest which is narrowly tailored

· Besides remedial measures, diversity = compelling state interest (Bakke, Gratz/Grutter)
· Facially neutral—disparate impact
· need discriminatory/intent purpose—b/c of not only in spite of adverse effect (Feeney)
· Gender Discrimination
· Intermediate Scrutiny = important state interest which is substantially related 
· In theory separate but (substantially) equal ok for gender cases (VMI) but must really be substantially equal, and must be serving impt interest 
· Others
· Rational Basis = legitimate state interest reasonably related
· Animus not legitimate interest
· Fundamental Rights—substantive due process stuff, marriage, procreation, travel, privacy, etc.

· SUBSTANTIVE DUE PROCESS
· Does the state action prohibit/interfere with individual liberty interest? Assuming YES (
· Is there a fundamental right deprivation?

· Framing is impt. (Bowers debacle)

· Harlan dissenting in Poe v. Ullman
· “implicit in concept of ordered liberty”?

· balancing liberty of indiv. against society 

· Living tradition of defining/recognizing fund. rts.

· Is this rt analogous to any other situation where fundamanetl rt recognized?

· Minority view: Scalia style (Romer dissent, VMI dissent)—Is the right historically protected by law? Narrow view of fundamentality.  

· NO ( Rational Basis: Legitimate state interest, reasonably related.

· YES ( Strict scrutiny: Narrowly tailored (are the implemented means necess. can the ends be achieved in less burdensome way?) to a compelling state interest.  (Also, Casey undue burden test. Not clear whether over time this test will only apply to abortion or to other fund. rts. as well) 
If the Federal Government is acting …

· What is the source of Congressional authority?

· § 5, 14th Amdt.
· No state action no deal (Morrison, Civil Rights Cases).
· City of Boerne v. Flores: remedy must be congruent & proportional (also cannot use § 5 to overrule SC decisions) 
· appropriate means to achieve its ends?
· cannot be overbroad—if passing nationwide law must be nationwide problem (part of analysis in Morrison)

· Commerce Clause (Article 1, §8)
· Congress can regulate (Lopez)
· Channels: roads, rivers, rails, hotels (Darby, Heart of Atlanta Motel)
· Instrumentalities: persons/things in interstate commerce
· Activities substantially affecting commerce
· Economic activities usually ok
· Money exchanged (McClung, Wickard)
· Cumulative effects (McClung, Wickard, NLRB)
· If means are w/in commerce clause auth. does not matter what Congress’ real goal is; pretext ok (Darby) 
· Non-economic activities MUCH harder case (Lopez, Morrison)
· Court accuses Congress of using commerce to exercise police powers
· Commandeering/10th Amdt Issue (Printz, NY v. US)
· Requiring state to enact specific laws to avoid penalty not ok (NY)
· making state agent of fed gov’t not ok (Printz)
· Only requiring state inaction (i.e. don’t discriminate) ok (Garcia)
· $ incentives ok (NY)

· Tax & Spend (Article I)
· Inducement ok, coercion not ok (South Dakota v. Dole)
**If Executive Action must be allowed under Article II**
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