ESTABLISHING FED POWER

	Marbury v. Madison, 1803.
	Marshall: Constitution is “law” and it is province and duty of the judiciary to declare what the law is. functional arg: "It is emphatically the province and duty of the judicial department to say what the law is." critical importance of Marbury is the assumption of several powers by the SC. One was the authority to declare acts of Congress, and by implication acts of the president, unconstitutional if they exceeded the powers granted by the Constitution. But even more important, the Crt became the arbiter of the Constitution, the final authority on what the document meant. As such, the SC became in fact as well as in theory an equal partner in govt, and it has played that role ever since.

	McCulloch v. Maryland, 1819
	Marshall: 1. Congress has power to incorporate a Bank. 2. The govt of the Union is a govt of the People; it emanates from them; its powers are granted by them; and are to be exercised directly on them, and for their benefit. 3. Supremacy Clause (Article VI, §1) - The govt of the Union, though limited in its powers, is supreme within its sphere of action; and its laws, when made in pursuance of the constitution, form the supreme law of the land. 5. If the end be legitimate, and within the scope of the constitution, all the means which are appropriate, which are plainly adapted to that end, and which are not prohibited, may constitutionally be employed to carry it into effect. Necessary and Proper (Art I, §8.)  - as long as congress employs a means that is rationally related to objectives, act is ok. 


SUBSTANTIVE DUE PROCESS & FUNDAMENTAL RIGHTS  (note not all following are fundamental)

	Fletcher v. Peck, 1810
	Supremacy Clause, Article VI, §1
	Supreme Court review of states

	Loving v. Virginia, 1967
	FR & EP/SS
	FR to marry. (see EP) 

	Lochner v. New York, 1905
	FR – contract/SS
	state stat: crt finds fundamental right in right to contract; fundamental rights, substantive DP, guaranteed in 14th amendment, is reviewed through strict scrutiny; finds relationship between regulating health of bakers by enlisting police power rather tenuous. thus finds statute unconstitutional.

	Skinner v. Oklahoma, 1942
	SDP-FR
	constitutional protection of sterilization (procreation) 

	Pierce v. Society of Sisters
	SDP- FR/heightened scrutiny
	child rearing and education

	Griswold v. Connecticut, 1965
	SDP-FR/SS
	privacy right to contraception, "conferring a fundamental individual right to decide whether or not to beget or bear a child." foundation of FRs doctrine.

	Eisenstadt v. Baird, 1972
	SDP-FR/SS
	- Griswold applied to unmarried people 


- "conferring a fundamental individual right to decide whether or not to beget or bear a child."

	Roe v. Wade, 1973

	SDP-FR/SS
	Blackmun: "conferring a fundamental individual right to decide whether or not to beget or bear a child." Roe determined that a woman's decision to terminate her pregnancy is a "liberty" protected against state interference by the substantive component of the 14th Amendment DP clause. trimester framework balances a woman's right to choose to have an abortion and principle that State has legitimate interests from the outset of the pregnancy in protecting the health of the woman and the life of the fetus that may become a child. "It is a promise of the Constitution that there is a realm of personal liberty which the govt may not enter."

	Planned Parenthood of SE PA v. Casey, 1992
	undue burden test 
	An undue burden exists, and therefore a provision of law is invalid, if its purpose or effect is to place substantial obstacles in the path of a woman seeking an abortion before the fetus attains viability. State can regulate abortion, but cannot place an undue burden on woman's ability to decide to have an abortion. spousal notification provision imposed an undue burden. four pieces in its current determination: practical workability of central rule of earlier decision; reliance on earlier decision (stare decisis) and impact on social stability; developments in law suggesting if decision should be overturned or followed; changes in earlier (Roe's) premises of facts

	Bush v. Gore
	FR/SS
	


COMM CLAUSE – ARTICLE I § 8: REGULATING COMM BEFORE THE CIVIL WAR

	Gibbon v. Ogden, 1824
	ARTICLE I § 8
	act of Congress gave full authority to Ds' vessels to navigate the waters of the United States. The law of the state of New York, prohibiting the vessels from navigating the waters of the state, was repugnant to the Constitution and void

	Mayor of the City of NY v. Miln, 1837
	ARTICLE I § 8
	not a regulation of comm, but of police. the act falls within the limits of the powers of state laws drawn by the Crt in the case of Gibbons v. Ogden

	Groves v. Slaughter, 1841
	ARTICLE I § 8
	MS constitutional provision forbidding slave trade did not invalidate the contract. an act of the legislature of the state was required to carry it into effect.

	Prigg v. Pennsylvania,  1842
	ARTICLE I § 8
	declares Fugitive Slave Act of 1793 constitutional – that it's not clear from Art IV that Congress has power to act. J. Story

	Dred Scott v. Sandford, 1857
	ARTICLE I § 8
	congressional act prohibiting a US citizen from taking with him his slaves when he removes to the Territory in question to reside, is an exercise of authority over private property which is not warranted by the Constitution -- and the removal of the P, by his owner, to that Territory, gave P no title to freedom. J. Taney


PROCEDURAL DUE PROCESS - EMERGENCY EXECUTIVE POWER: THE CIVIL WAR AND AFTER SEPTEMBER 11th

	Prize
	Article II
	Lincoln act within his presidential powers defined by Article II when he ordered the seizures absent a declaration of war

	Ex Parte Milligan, 1866
	5th and 6th Amendment
	After reviewing the Constitution, Crt determined that the military commission was not a crt vested with judicial power by Congress, and therefore the prisoner's rights were infringed upon when he was tried by the commission. issued writ of habeas corpus

	Ex Parte Quirin, 1942
	5th and 6th Amendment, Article II
	Ps were alleged to be unlawful belligerents, and that under the Articles of War, they were not entitled to be tried in a civil proceeding, nor by jury. The crt also determined that trying Ps before a military crt was not illegal, and did not violate the Amendments V and VI relating to "crimes" and "criminal prosecutions." The crt affirmed the President's authority to try Ps before a military tribunal without a jury.

	Hamdi v. Rumsfeld, 2003
	5th and 6th Amendment, Article II, §2
	Hamdi challenged lawfulness of confinement. crt held govt's specific interests flowed directly from the war-making powers and were intimately connected to them. DOD advisor's affidavit was sufficient showing for constitutional detention under Article II, §2. limitations on judicial activities during wartime may be inferred from the allocation of powers under our constitutional scheme. Article II, §2 pres' war-making powers include the authority to detain those captured in armed struggle. Article III contains nothing analogous to the specific powers of war so carefully enumerated in Articles I and II. crts must show deference. in balancing Hamdi's DP rights, sided with deference to war-making powers. 


THE RECONSTRUCTION AMENDMENTS: 19th-CENTURY READINGS

	Slaughterhouse Cases, 1872
	14th Amendment – DP, P&I
	state statute; goal: city health; 13th and 14th amendment; state's police power ruled; not restraint on trade; P&I gone: clause seen as not rendering any new rights – but those of the Bill of Rights, as protected by the fed govt. not necessarily as against the states. state citizenship is different from US citizenship; the entire domain of the P&I's of citizens of the states lay within the constitutional and legisl power of the states, and without that of the fed govt; "to read the DP clause as covering the rights of butchers to apply the trade without monopolies would be to create a substantive right."

	Bradwell v. Illinois, 1873
	14th Amendment – P&I
	right to practice law NOT a P&I of a citizen of the US, within 14th amendment, § 1. right to profession has no relation to rights invested in US citizenship.

	Civil Rights Cases, 1883
	13th & 14th Amendment 
	congressional action: public accom stat unconstitutional as it sought to proscribe individual action, which was the purview of state, rather than fed law pursuant to the 10th Amendment. 

- crt said no claim under 13th amendment – not a badge and incident of slavery – or 14th amendment – need State (Mass, Mich, etc.) actor - no State actor here. 

- Foreshadowing of affirmative action debate: former slaves shouldn't have 'special treatment' since they have ceased to be slaves. Law prohibiting segregation is special treatment. (Compare to Marshall's argument in McColloch, where he finds means of establishing a bank 'necessary' in the sense that it helps achieve the end, rather than 'absolutely necessary'. J. Bradley reading Section 2 narrowly.)

	Plessy v. Ferguson, 1896
	13th & 14th Amendment EP rational basis
	state stat separating B & W on trains. facially neutral. RB: general understanding that the two races shouldn't be interacting; rational to separate them. legisl doesn't have the power to create the condition to integrate them.


LIMITS ON STATE POWER

	Lochner (see above, FR)
          - OVERRULED BY:
	
	

	Nebbia v. NY, 1934
	14th Amendment DP
	state law crt upheld re milk regulation under 14th amendment DP challenge. State free to adopt whatever economic policy may reasonably promote public welfare.

	West Coast Hotel v. Parrish, 1937
	14th Amendment DP
	state law minimum wage laws for women. holds a valid interest, exercise of police power to protect health and safety; overruled an earlier decision in Atkins, where crt had struck down a regulation for minimum wage for women. Extended the Muller v Oregon line where said you could have limited wages for women.  

	US v. Carolene Products, 1938
	5th Amendment DP
	congressional act prohibited the shipment of adulterated milk in interstate comm. 

crt sustained federal law regulating production of milk. a rational basis for legislation was all that the 5th Amendment's guarantee of DP required. also establishes when it's appropriate to apply SS: if the bill affects a suspect class or FRs

	Williamson v. Lee Optical, 1955 
	14th Amendment DP & EP (rational basis) 
	state stat, upheld, nec to have a prescription from a ophthalmologist or optometrist in order for optician to dispense eyeglasses. purpose was public safety, protecting eyes. similar challenge as Carolene Products, but relying on 14th amendment DP and EP against state law; fundamentally accepting idea that 'it is right of people to pass stupid laws' – put faith in democratic process; super-deference to legislature.

	Railway Express Agency (REA) v. NY, 1949
	14th Amendment DP
	state law, banned trucks from adv products not carried within that truck (NYT truck can adv NYTs but not jeans); fleshes out how close fit has to be btwn objective sought by legisl and means used; law upheld; crt concludes don't know what reason there is between traffic safety and truck ads but have to assume they had a good one. step beyond Williamson.


LIMITS ON FEDERAL (CONGRESSIONAL) POWER - touchstone is McCulloch, relationship between N&P clause and cong authority set out in article 1. 
	US v. Darby, 1941


	commerce clause – Art I, §8
	Fair Labor Standards Act upheld. power of Congress under the CC was plenary to exclude any article from interstate comm (lumber manuf by emps whose wages were less than min) subject only to the specific prohibitions of the Constitution. new understanding of relationship between congress and comm – generosity towards Congress's efforts to regulate. Rejects any 10th amendment concerns.

	South Carolina v. Katzenbach, 1966
	15th Amendment
	state stat intended to be remedial, to open up access to ballot. challenged congress's Voting Rights Act. crt: congress not limited to forbidding violations of the 15th Amendment in general terms and, as against the reserved powers of the states, congress could use any rational means to effectuate the constitutional prohibition of racial discrimination in voting. cites McCulloch v. Maryland, (usually means Crt will ask if the means justify the federal ends).

	Katzenbach v. Morgan,  1966
	14th, §5,  & 15th Amendment
	congress's voting rights act – upheld - does NOT exceed congress's 14, §5 authority: 1. congress can read its §1 rights more broadly than the crt has - congress defines a political exclusion and then seeks to remediate it, which it can do per 15th Amendment, §2. (explicitly rejected in City of Bourne). 2. congress's 14th, §5 power to enforce may include the power to define situations which Congress determines threaten principles of equality, and to adopt prophylactic rules to deal with those situations.  

	Jones v. Mayer, 1968

	13th & 14th Amendment rational basis
	racially restrictive covenant in sale of private land. Question is can Congress reach the conduct of private parties in private real estate transaction? crt said no 13th amendment claim – badges and incidents of slavery. but can be found under 14, §5 because it requires state to be involved in execution of stat – have to go to crt to enforce. thus because you have to engage the state in some way, provides sufficient state action to justify §5 powers. rational basis of Necessary and Proper clause – roots in McCulloch – as seen in Williamson – is necessarily infinite and limitless as to what could be deemed rational.

	U.S. v. Lopez, 1995
	commerce clause – Art I, §8
	congr legisl: Gun Free School Zones Act – struck down under CC, Congress does not have authority to regulate gun possession in TX school zone b/c no substantial impact on comm; can act under CC power if acting on goods that are i) instrumentalities of comm, including vehicles, or ii) the channels of comm, like hotels (Darby, Heart of Atlanta Motel) or iii) intrastate comm that substantially impact interstate comm. 1. congress didn't rely on sufficiently deep record to rely on; 2. dealing with regs in area that's not commercial; 3. area that state have traditionally had rule-making responsibilities. NOTE: law still needs to pass Lopez test

	City of Boerne v. Flores, 1997
	14th Amendment, §5
	strikes down congr RFRA religious freedom act – attempts to apply higher std of review to religious exemptions; congr says acting under our §5 powers, 14th amendment to flesh out a 14th amendment, §1 right of religious exercise. 

- crt strikes stat – said congress exceeded its §5 authority. congress can employ its §5 authority only in REMEDIAL ways. in remediating a §1 discrimination or free exercise problem, the crts legislation has to be proportional and congruent (way of saying narrowly tailored).

- crt saying legisl is not sufficiently proportional – too broad (same arg used in Morrison). Requiring a State to demonstrate a compelling interest and show that it has adopted the least restrictive means of achieving that interest.

- refining Katzenbach ruling. 

	National League of Cities v. Usery, 1976 
	10th amendment
	10th Amendment prevented Congress from regulating the states in a way that might impair state's ability to function effectively in the federal system. thus, state employees were exempted from federal wage/hour regulations. (however, overruled by Garcia v. San Antonio Metropolitan Transit Authority)

	Garcia v. San Antonio Metropolitan Transit Authority, 1985 
	commerce clause – Art I, §8
	congressional min wage provision appl against the states - when congress, acting pursuant to its commerce power, regulates the states as part of a generally applicable reg scheme, the fact that it's a state being regulated has no practical significance – if the reg would be valid where applied to a private party, it is also valid as to the state. since congress would almost certainly have the power to set a min age for employment in the private sector (on the theory that this directly affects commerce b/c of its effect on unemployment and wage limits) the state is not entitled to exemption. leaves 10th amendment with very little scope (pretty much limited to commandeering).

	NY v. US, 1992 
	10th amendment
	Congressional leg against state legisl: each state must arrange for disposal of toxic waste generated within its border or take title to it and become liable for tort damages. held, violates 10th amendment, cannot force states to regulate. Congress cannot commandeer the leg processes of the states by directly compelling them to enact and enforce a fed reg program. 

	Printz v. US, 1997
	10th amendment
	congressional action against state's exec branch – congress can't order local sheriffs perform background checks on applicants for handgun permits

	US v. Morrison, 2000 
	commerce clause – Art I, §8 AND 14th Amendment, §5
	congr act - VAWA cannot be sustained under either commerce clause or 14th Am, §5. 

1. commerce clause does not provide congress with authority to enact VAWA's federal civil remedy. 

a – like in Lopez, gender-motivated crimes of violates is not economic activity. 

b – no jurisdictional element – intrastate body of violent crime on attack here. 

c – evidence – although VAWA unlike Lopez is supported by substantial evidence, evidence is very attenuated and remote in terms of its effects on interstate commerce. 

2. a - 14th Amendment, §5, does not give congress authority to enact VAWA. amendment prohibits only state action, however, VAWA's civil remedy is directed not at state but at individuals who have committed violence against women. (Civil Rights Cases)

b – City of Boerne: rational basis not enough to justify congressional involvement, remedy has to be proportional and congruent. VAWA is way too broad, neither congruent or proportional,  applies uniformly throughout the nation. distinguished from Katzenbach in that only those state in which congress found that there had been discrimination.  

	MORRISON RULE: crt is not kidding about Lopez (non-economic activity) and City of Boerne (proportional and congruent;  NOT rational basis test of Katzenbach and Morgan).
- Morrison and Lopez clarified huge questions about when Congress can and can't act under commerce clause. Establishes that their power was not limitless. Crt would protect traditional spheres of state regulation. Monitor line between states and federal govt.  Still up for grabs, however, in two ways: 

i. Channels and instrumentalities test however are still unclear

ii. Plus, now in post-9/11 national regulation and police power is more significant.


LIMITS ON FEDERAL (EXECUTIVE) POWER

	U.S. v. Cox, 1965 
	Article I & II
	US Attorney refused to prepare, sign an indictment. crt held that because the decision of whether to sign, and thereby validate, an indictment was a matter of executive discretion and could not be forced by the crts.

	US v. NIXON, 197?
	Article II. 
	Executive privilege: Pres have qualified right to refuse to disclose confidential info relating to their performance of their duties. Since privilege is qualified, it may be outweighed by other compelling govt'l interests. need for the Pres's evidence in a criminal trial will generally outweigh the President’s vague need to keep information confidential. crt says exec immunity too broad to be able to apply here. 

	INS v. Chadha, 1983
	Article I, II, III
	Chadha brought an action to challenge the constitutionality of the one-house veto provision in INS act, authorizing the House to invalidate decision of Executive Branch to allow respondent to remain in the US. crt said House could not act alone - House's action was subject to certain checks contained in Article I, such as the bicameral requirement, presentment to the President, and the Presidential veto. Because the House failed to act in conformity with the express procedures for enacting legislation, the congressional veto provision in § 244(c)(2) was severable from the Act and unconstitutional.

- opinion by J. Burger – formalistic, categorical, not willing to address the "gray" 

	YOUNGSTOWN SHEET & TUBE v. SAWYER, 1952
	Article I, §8 – Necessary and Proper
	Exec Order - eve of a strike against steel co's, EO issued directing Sec of Commerce to take possession of most steel mills. steel co's sued govt, saying seizure not authorized by act of Congress or other constitutional provision. 

- Crt held that pres power exerted here could not be sustained as an exercise of the Pres's military power nor under the several constitutional provisions that granted executive power. The seizure could not stand because Congress had the exclusive constitutional authority to make laws N&P to carry out the powers vested by the Constitution. 

- J. Black – Burnham calls opinion "lazy" – textual. similar to Burger in Chadha


EQUAL PROTECTION

Strict Scrutiny 
(two branches of analysis: suspect class and Fundamental Rights)
	Carolene Products, 1938
	
	(establishes SS) when it's appropriate to apply SS: if the bill affects a suspect class or FRs

	Skinner v. Oklahoma, 1942
	
	(FRs - procreate) whether an OK statute requiring sterilization of Ds convicted of a certain categories of crimes but not other crimes raised EP problems because the right to procreate was a FR. OK could not derogate that right in unequal ways. the categories/classes that OK had created implicated EP concerns.

	Korematsu, 1944
	rational basis → heightened scrutiny – suspect class
	(suspect class) crt begins to flesh out suspect class approach to SS although not applying it in that case. takes us back to Carolene Products, when the reason for suspect-class basis is the discreteness of minority groups who might not have political leverage to apply rights in more traditional ways.

	Brown v. Board, 1954
	rational basis
	

	McLaughlin v. Florida, 1964
	
	(suspect class) crt struck down FL statute forbidding black and whites from sleeping in the same bedroom. crt first applies suspect class analysis to strike down law.

	Palmer v. Thompson
	SS – invidious intent
	shut down all pools – facially neutral – no disparate impact but invidious intent. statute neutral on its face, showing animus in motive, apply ss.

	Loving v. Virginia, 1967
	SS – FR to marry AND suspect class


	"At the very least, EP clause demands that racial classifications be subjected to the "most rigid scrutiny," and, if they are ever to be upheld, they must be shown to be necessary to the accomplishment of some permissible state objective, independent of the racial discrimination which it was the object of the 14th amendment to eliminate. When court uses rigid scrutiny, it starts to put itself in the position of the legislature and ask whether the law is necessary to achieve a permissible state objective." No longer deferential, no longer asks could a reasonable legislature think this was necessary to achieve a permissible state objective. suspect class is that law excludes non-blacks and non-whites. argument is that if it's affecting this FR, the reason has to be compelling, and means must be narrowly tailored. on both grounds, crt strikes down. look at ultimate purpose of legislation – make distinctions among individuals – designed to effect a  particular end. over/under inclusiveness – to what extent are the lines drawn by the legislation is pulling in or not including everyone that should/shouldn't be. for example, REA v NY and Williamson.

	Reynolds v. Sims, 1964
	SS
	(FR – to vote) for EP purposes the right to vote is fundamental, and therefore, applies SS to mal-apportionment situation and articulates the one person/one vote principle.

	Griswold, 1965
	SS
	(FR - marriage) not really an EP case though crt does apply SS based on the fundamental status of marriage.

	Eisenstadt v. Baird, 1972
	SS
	(FR – to procreate) FR to procreative privacy as articulated by Griswold should apply to marrieds and non-marrieds.

	Shapiro v. Thompson, 1969
	SS
	(FR – interstate travel) crt articulates FR to travel from one state to another. P claimed state statute prohibiting person from claiming welfare benefits until certain amount of time transgressed right to travel.


Gender Equality  (rational basis to intermediate scrutiny mixed with SS)

	Goesaert v. Cleary, 1948
	rational basis
	Michigan law in which women could only tend bar if father, husband owned bar was upheld; crt still recovering from Lochner, hesitant to strike down state laws

	Hoyt v. Florida, 1971
	
	women on jury lists only if they requested it.

	Reed, 1971
	purportedly rational basis, but closer to SS
	under rational basis would have to prove patently arbitrary classification that bears no relationship to a legitimate govt interest.

	Frontiero, 1973
	5th Amendment DP (NOT EP) - SS
	denial of benefits to husbands of military women on different standard than wives. the immutability of gender and its lack of relationship to other characteristics therefore strict scrutiny and there is no compelling state interest so its unconstitutional. 

	Craig v. Boren, 1976
	intermediate scrutiny
	establishes intermediate scrutiny; first announced the "substantially related to important objectives" std for reviewing gender classifications

	Feeney v. Mass Administrators, 1979
	rational basis (with a bite) 
	woman raised an EP claim after being refused employment b/c of a civil service pref for veterans (almost always men); crt held statute’s affects alone could not support claim – intent must be proven as well. 

- apply rational basis, but introduces "exceedingly persuasive justification" language and does apply Craig immediate scrutiny test. in a sense paraphrasing and reorienting. 

- note if it can be shown that race-neutral laws or legal regimes result in a discriminatory impact and it can be shown that actors have a discriminatory motive, then you apply SS. 

	MUW v. Hogan, 1982
	intermediate scrutiny
	O'Connor cites both "exceedingly persuasive justification" and Craig intermediate scrutiny. establishes two-prong intermediate scrutiny test (govt goals and narrowly tailored). Parties who seek to defend gender based government action must demonstrate an "exceedingly persuasive justification" for that action. State must show "at least that the [challenged] classification serves `important governmental objectives and that the discriminatory means employed' are `substantially related to the achievement of those objectives.' "  

	Garrett v. Board of Ed Detroit,  1991
	intermediate scrutiny
	none of the findings meet the D's burden of showing how the exclusion of females from the academies is necessary to combat unemployment, dropout and homicide rates among urban males. D's fail to prove the second prong of the MUW v. Hogan test.

	U.S. v. Virginia/VMI, 1996
	intermediate scrutiny w bite
	Ginsburg’s “exceedingly persuasive” test.  VMI fails it because the state has not shown that having women would fundamentally alter the mission of VMI nor that their alternative would provide equal oppty.

scheme stems from traditional ways of thinking about gender roles; there are clearly some women who are qualified for and would benefit from the VMI approach, and these women may not be deprived of the opportunity to attend VMI. Rehnquist’s concurrence: diversity rationale is OK if they’re equal, but substitute women’s school just ain’t. Doctrinal point: does not address whether equal segregation (i.e. genuine rationale) would pass muster.

Test: To be exceedingly persuasive the justification must show that the classification a. serves an important governmental interest and b. must be substantially related to the achievement of those objectives. The interest must not be ad-hoc and must not rely on overbroad generalizations about the different talents, capacities or preferences of males and females.



Racial Minorities/Affirmative Action
	Yick Wo v. Hopkins, 1886
	
	law prohibits operating a laundry in wooden buildings, but gives govt administrations the right to grant exceptions. In practice agency does not grant exceptions to people of Chinese descent. The law was invalidated as applied. 

	Hirabayashi v. U.S., 1943
	
	"Distinctions between citizens solely because of their ancestry are odious to a free people whose institutions are founded upon the doctrine of equality." 

	Griggs, 1971
	rational basis(?) 
	– disparate impact, race-neutral policies in a statutory context (Title VII) - Griggs, NV co. could properly apply a race-neutral test that had a disparate impact on its workforce. in order to advance in the co, had meet certain reqs – high school diploma, pass some sort of test. these reqs disparately impacted black employees. under Title VII, crt said that co has not been able to show that test is sufficiently related to jobs these employees are req'd to perform. thus under Title VII struck down Griggs plan.

	Washington v. Davis, 1976
	14th Amendment EP - rational basis
	disparate impact -  police dept uses written test. Members of a protected racial class scored consistently lower on the test. B/c of the absence of non-statistical proof of discriminatory purpose, the law was upheld. 

	Arlington Heights, 1977
	rational basis
	motive becomes important here because intent of legislators is to disadvantage particular class

	McKlesky v. Kemp, 1987
	rational basis
	death penalty case – statistical studies showed that blacks who kill whites were more likely to get dp than otherwise. racially neutral (nothing in GA criminal code proscribes racial categories with regard to DP) but nevertheless has disparate impact. 

- crt says yes, disparate impact, but shows no bad motive – applies Arlington Heights – there was no bad motives here. we're just going to have to live with a certain amount of disparate results in criminal justice system. further, P didn't show race in his particular case was an issue. 

→→→ thus crt reaching conclusion that disparate impact should be tested on rational basis rather than SS basis.

	CALIFORNIA v. BAKKE, 1978
	strict scrutiny
	stat action - preferring members of any one group for no reason other than race or ethnic origin is discrimination for its own sake. This the Constitution forbids. These EP maxims apply to all races.  

1. segregated dual-track admissions systems utilizing quotas for under-represented minorities are unconstitutional; California's admissions systems unconstitutional because it was not narrowly tailored 

2. an admissions policy where race and ethnicity are considered a plus (Harvard plan) does not offend the EP clause.  

	CITY OF RICHMOND v. J. A. CROSON, 1989
	strict scrutiny 
	- the only justification for employing race as a factor would be to remediate past discrimination where you can clearly identify particular victims 

- any affirmative action program that classifies on the basis of race will be strictly scrutinized. 

	Garrett v. Board of Education for Detroit – 1991
	intermediate scrutiny
	justification is remedial goal to improve situation of urban males.

- crt doesn't buy the argument that single-sex education gets you close enough to achieve those goals. none of the findings meet the D's burden of showing how the exclusion of females from the academies is necessary to combat unemployment, dropout and homicide rates among urban males. D's fail to prove the second prong of the MUW v. Hogan test.

	Hopwood v. TX, 1995 (appeal crt)
	
	the use of ethnic diversity simply to achieve racial heterogeneity, even as part of the consideration of a number of factors, is unconstitutional

	Adarand Constructors v. Pena, 1995
	strict scrutiny
	congressional act - employ SS (whether benign, malign, etc) whenever race is used as a factor. law gives contractors subsidy for employing subcontractors that are 'socially and economically disadvantaged individuals, employing race as a proxy for socially and econ disadvantaged indiv. crt did not decidde issue, remanded – with instruction to apply SS. NOTE: Adarand overruled Metro Broadcasting (1990), which applied only intermediate scrutiny to such laws. Also Adarand states that, Fullilove (1980), which allowed a 10% set aside of federal grants for public works, is no longer controlling. State and fed govt now have same EP std. Fullilove has not been explicitly overruled (b/c congress may have more authority under the enabling clause of the 14th to make such law), but its validity is in question.


OTHER

	Rodriguez v. San Antonio School District, 1973
	14th Amendment EP, rational basis
	funding disparity b/t poor and wealthy neighborhoods. crt upholds the funding scheme on the basis that education is not a constitutionally guaranteed right. Dissenters Marshall and Douglass argued that two-tiered approach to EP should be abandoned in favor one which considers: (1) the character of the classification, (2) the relative importance to the class of the benefits deprived, (3) and the state interests in support of the classification. Similar to his Cleburne dissent.

	City of Cleburne v. Cleburne Living Center, 1985
	14th Amendment EP, rational basis with a bite
	- Group home attempts to establish a facility in neighborhood zoned against facilities for the “feeble-minded”; and demanding a special permit. City denies permit; J. White looks both at class and legislation's purposes. 1. class – political efficacy of class, whether there's a history of discrimination against the class, whether class could effectuate its needs in the ordinary political exchange. mentally disabled are not a class for 14th-amendment purposes. therefore rational basis is appropriate. 2. however, zoning ordinance was NOT rationally related to any state purpose. thus, rational basis with a bite, similar to Reed – no connection between state purpose and legislation – legislators seem to be driven by animus.

	Bowers v. Hardwick, 1986
	FR, rational basis
	White: facially neutral with respect to sexual orientation. no FR: "There should be great resistance to expand SDP, particularly if it requires redefining the category of rights deemed to be fundamental. Otherwise, the judiciary necessarily takes to itself further authority to govern the country without express constitutional authority." The rights qualifying for heightened judicial protection includes those fundamental liberties that are implicit in the concept of ordered liberty, such that neither liberty nor justice would exist if they were sacrificed (Palko). A different description of fundamental liberties characterizes them as liberties that are deeply rooted in this Nation's history and tradition. Neither of these formulations would extend a FR to gays to engage in acts of consensual sodomy.  

	Romer v. Evans, 1996 
	14th Amendment EP, rational basis with a bite
	CO consttnal amendment that prohibits any state or local law to protect gays against discrim on the bassi of their sex orien or conduct. strikes down – amend not minimally rational and motivated solely by animus. 

Animosity toward a group is not a “legitimate” state objective. Scalia dissents: “mistaking culture war for a fit of spite." Crts should not interfere in culture wars.

	Plyler v. Doe, 1982


	RB→intermediate review
	TX statute allowing schools to bar children of aliens. state interests (preventing influx of illegal aliens, conserving tax dollars) not sufficiently weighty. Brennan strikes down, brown, important education rhetoric, education not fundamental but seems like intermediate; aliens are suspect but undocumented aliens NOT because they're illegal.

	ZELMAN v. SIMMONS-HARRIS, 2002
	1st Amendment, Establishment Clause
	Ohio established pilot program to provide educ choices to families with children who reside in the Cleveland City School District. Cleveland's public schools had been among the worst public schools in the nation. program provided tuition aid for students to attend a participating public or private school of their parent's choosing and tutorial aid for students who chose to remain enrolled in public school. 

- Court held that the program was entirely neutral with respect to religion. It provided benefits directly to a wide spectrum of individuals, defined only by financial need and residence in a particular school district. It permitted such individuals to exercise genuine choice among options public and private, secular and religious. program was therefore a program of true private choice. thus, program did not offend est clause.  
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