CONSTITUTIONAL LAW OVERVIEW

JUDICIAL REVIEW

Marbury v Madison – Congressional

Martin v Hunter’s Lessee—state Cts

CONGRESSIONAL POWER

1. Enumerated

Necessary & Proper I, 8, 18

McCullogh v Maryland

2. Tax & Spend

incentive, revenue raising

can’t be penalty

SC v Dole, Rusk v Sullivan

3. Commerce

Givens v Augden – plenary power

Ollies BBQ / Heart Atlanta – private

Wickard – aggregate effects, outside limit

Garcia – Fair Labor Standards Act

Lopez – commercial, congressional findings

4. 14th Amendment, §5

** b/c of incorporation – gives right to legislate to remedy any of Bill of Rights vis a vis states **

Katzenbach v Morgan – positive grant of power

   like “necessary and proper clause”

   to implement and to remedy

Boerne v Flores – limited power back 

   remedial only

   after ct. interprets as violation

VAWA – can’t reach private actors alone

PRE-EMPTION

Article VI

Field: congressional intent to occupy field

    Express – congress intends to pre-empt

Conflict: impossible to do both

Gade – proof of congressional intent

Comandeering of states

NY v US (indirect regulation)

Printz (police power, expensive)

PRIVILEGES & IMMUNITIES

IV, Section 2

Corfield v Coryell

1. in state v. out of state

2. fundamental right to economic activity (work)


if yes ( strict scrutiny

3. if no
a) substantial state reason to solve prob.


b) out of staters are source of problem 

Residency:

NH v Piper (practicing law)

Durational Residency:


Shapiro v Thompson


Saenz

EQUAL PROTECTION

groups – similarly situated treated similarly

1. State Action (in challenged activity)
Public Function (Marsh v Alabama)

Nexus


Burton (indistinguishable)


Rendall Baker ($ not enough)

Moose Lodge


Brentwood Academy (step by step)

2. What is grouping - Suspect Class? 

Korematsu – race

Craig v Boren – gender semi-suspect

RACE

3a. Facially Discriminatory

Strict:
1. compelling state interest


2. narrowly tailored

3b. Facially Neutral

1. disparate impact (Feeney)

2. intent (Washington v Davis, evidence Arlington Heights)

BENIGN: Bakke, Hopwood-5th, Boston Latin–1st

Croson (set asisdes state), Adarand (set aside Fed)

EXCEPT: no way to explain other than race

Yick Wo, Gomillion


GENDER

3a. Facially discriminatory

VMI Intermediate:
1. important interest




2. substantially related

EXCEPT: Real differences Michael M.
3b. Facially neutral - same as race

Default: Rational Basis 1. legitimate


     2. rationle “any reason will do”

PROCEDURAL DUE PROCESS

Goldberg (welfare), Mathews (balancing test)

SUBSTANTIVE DUE PROCESS  

Palko (incorporation – essential to scheme of ordered liberty)

Reg. of business  - wide latitude Lee Optical
Privacy


Abortion

Casey (undue burden, increasing state interest, viability

Procreation (Skinner, Griswold)

Travel – 3 types, Shapiro, Saenz

Voting – one person, one vote

Economic – NO (San Antonio) (but right to attorney, documents necessary etc for justice)

Education - NO (except Plyler)

FIRST AMENDMENT

CONSTITUTIONAL LAW OUTLINE – SCARBOROUGH 2002

SEPARATION OF POWERS

I
Judicial Authority to Review

Allowances:

1.  
Federalist 78:
any law contrary to the source of the government’s power to enact the law (Constitution) is void

2.
Counter-majoritarian role

3. 
Marbury v Madison precedent establishing power

Limits:

1. Justiciability – case has to be ripe, standing, can’t be moot (can’t be “advisory”)

2. State Sovreignty (11th Reserved Powers)

3. Limit on Equitable Remedies

Plessy (1896 – LA Statute segregating races on trains)

· separate but equal ok

· if “reasonable regulation” = “large discretion”

· reasonable = “at liberty to act w/ ref. to est. usages, customs, traditions and preservation of public peace and good order H:  separate but equal allowed

Rationale:
b/c 14th amendment meant equal under law, not “w/o distinction”



transportation is social right, not political right 

separation is not a badge of inferiority



w/in state’s police power

Harlan Dissent:  14th guaranteed civil rights, and travel is civil right (not social)

Brown v Board (1954-segregated schools in Topeka, KS)

H/Rule: segregated educational system inherently unequal and violates 14th
Rationale:
14th prohibits state sponsored discrimination



segregated schools = discrimination



role of schools has changed since Plessy


social science evidence of discriminatory effects

Brown II  - Remedy

“All deliberate speed”

state court oversight of plans developed locally to ensure “good faith effort to comply”

Bolling (D.C. segregation)

H: violation of 5th amendment

Rationale: 
Reverse incorporation – what is prohibited to states by 14th can’t be allowed by federal gov’t in 5th


“liberty interest” in education = violation of due process to deprive

Marbury v Madison (1803 – asking court to order delivery of a judicial commission)

· basis for judicial review of statutes

Rule: where constitution (as interpreted by court) and law of congres conflict, supreme ct. can declare law unconstitutional

H: judicial act of 1789 allowing ct. to issue writs of mandamus (ordering lower ct. to perform a duty) is unconstitutional

Rationale:
b/c Art. III doesn’t grant  SC original jurisdiction



Art. III, 2 gives ct. jurisdiction over all cases “arising under Constitution”

Martin v Hunter’s Lesee (1816)

· source of supreme ct authority to review state ct. decisions implicating federal questions / constitutional principles

Cooper v Aaron  (1958-AK claim not subject to Brown, refusal to desegregate)

· limits of judicial power w/o public support

H: AK must comply w/ desegregation under Brown

Rationale:
Constitution supreme law of land (Supremacy Clause – but applies to judiciary)



federal judiciary is supreme in deciding what the constitution says



state legislators, executives and judiciary swear oath to uphold constitution



state officers refusing authority of supreme ct. are undermining constitution

CONGRESSIONAL POWERS

Federal gov/t is “limited power” ( all powers must have source in constitution and be w/in its scope

I
Enumerated Powers (versus the powers of the states)
McCulloch v Maryland (1819 – attempt to make national bank subject to MD regulation)

· interpreted I, 8, 18  Necessary and Proper Clause broadly

· Congress has any power to pass any law that is:

1) Constitutional + 2) necessary to carry out power granted to them

H:  Congress has power to establish bank, states do not have power to tax it

Rationale:
law passed by same people who passed constitutional, they knew what allowed



Marshall:  
1) power to create implies power to preserve and protect





2) power to destroy yielded by state is hostile to #1





3) entity w/ power to create is supreme

b/c bank included $ from those outside state, state didn’t have power to ta

US Term Limits (AK attempt to limit terms of US Sen./Rep.)

H: states do not have power to alter criteria for Federal Representatives

Rationale:
term limits is not “ballot design” question left to states, affect alters qualifications

Qualificatios Clause I, 2,2

Comandeering 

NY v US (regulation of radioactive waste)

1. upheld financial incentives to states

2. upheld charging higher fees for access

3. struck down take title provision forcing states to be liable for any waste if didn’t make a plan for disposal

· Federal Gov’t can’t make states regulate themselves (indirect regulation)

O’Conner Mirror Image Rule:  doesn’t matter if the power seems to be enumerated by Congress, if it is an unwarranted intrusion into the state’s power(it can’t be Enumerated power (always start analysis w/ 10th amendment)

Printz (Brady Bill requiring law enforcement to do background checks as best as could until national database established violated Congressional power)

· Comandeering

Rationale:
drew significant resources



unfounded mandate

Seminole tribe v Fl (1996-invalidated provision of Indian Gaming Act allowing tribes to sue sttes in federal courts to enforce statutory duty to negotiate in good faith to create Indian gaming)

Plurality Opinion:
1. b/c article III depends on state sovereign immunity it would have to be changed to allow what congress did 

2. Congress had no power to enlarge scope of fed. cts

3. provision unconstitutional

Chief Justice:
states are immune unless consent to waive it

Dissent:  intention of framers = immunity w/in own sphere only, subject to suit outside constitutionally authorized role

II
Commerce Clause

Applying 

1. Does Congress Have Power under Constitution? 

higher skepticism for Non-commercial vs Commercial



2. Is there are Rational Basis for the Regulation/Law vis a vis that Power?

3. Are the Means reasonable and appropriate?

· I, 8, 3

· “among states” = interstate (not w/in state unless impact on interstate)

· “commerce” = what industry

· “regulate” = control, prohibit, through what means, promote

· purpose: to prevent trade wars between states, power to “better” economic conditions

Formalist based decisions: tended to restrict reach of Congress under commerce clause

Functionalist based decisions (based on affects): tended to expand reach

Civil Rights Cases (1883-non-discrimination in businesses serving the public)

Struck down on basis that Congress only has right to regulate govt, not private industry

case didn’t claim commerce power

broader than 1964 Civil Rights Act (which targeted things impacting travel)

Gibbons “Steamboat Case” (1824-NY granted right to one operator on water between NY & NJ, Federal law granted right to another)

· expansive reading of commerce power as plenary: all activity having impact on interstate commerce, even if indirect

H: Federal licensing law was consistent w/ Congressional power through commerce clause, thus state law was not constitutional 

Rule:
tried to make narrow impact: navigation w/in states can be regulated if activity impacts interstate commerce

Dicta:
state power to regulate if: 1) intrastate, 2) doesn’t interfere w/ other states power, 3) can’t interfere w/ broader purpose of federal commerce power or goals

Rationale:
commerce includes navigation

US v EC Knight (1895-ct. refused to apply Sherman anti-trust act to break up a monopoly of sugar producers)

· “no direct relation” to interstate commerce( manufacturing ( commerce, 

· did not look to affects of monopolistic pricing on interstate commerce

Hammer v Dagenhart (Child Labor Case) (1918-Congress can’t prohibit interstate travel of goods made by child labor)

· real goal is to affect manufacturing, not interstate travel, manufacturing ( commerce
· has NOT BEEN FOLLOWED ( overruled by Darby
Lottery Case (1903 – Ct outlaws carrying lottery tickets across state lines)

· appropriate and necessary to protect country from interstate commerce that offends values

Shreveport Rate Case (Interstate commerce commission ordered equalizing prices b/c TX-LA train charges more w/in TX than between TX & LA)

· close and substantial relation to interstate commerce, so w/in federal power

· fairness, security, efficiency and maintenance of conditions under which interstate commerce is conducted

Jones & Laughlin Steel (1937 -- can be narrowly written only to kick in when interstate commerce affected; “close and substantial relation” that control is essential to protect interstate commerce)

Stafford v Wallace (regulation of animal stockyards b/c w/in stream of commerce  that Congress allowed to regulate) cited w/in and followed by Swift  & Co. (1905-upheld anti-trust injunction against meat-packers)

· can regulate what goes on w/in a state if product is one that is or will be entering stream of commerce and thus will affect other states

Katzenbach v McClung (Ollie’s BQ) (1964 -- restraunt 11 blocks from interstate w/ segregating seating was prohibited by Civil Rights Act, Public Accomodations)

· commerce power can reach private actors if affecting interstate commerce

· Aggregate Affects Test – way to stretch congressional power to regulate intrastate, private commerce based on pattern of commercial behavior that together affects interstate commerce, even if one business wouldn’t impact interstate commerce directly on own

Heart of Atlanta Motel (1964-challenge to Civil Rights Act of 1964 based on ban on discrimination in accommodations)

H: forbidding discrimination by private businesses is permitted under commerce clause 

Rationale:
5th amendment taking does not prevent gov’t from “r/s regulation”

avail. of travel, accommodations seriously impact ability of people to travel Congress has authority to remove restrictions on interstate travel/commerce

Darby 1941 –upheld Fair Labor Standards Act

· Fair labor Standards Act is constitutional as applied to private employers

Rationale:


1) prevention of products in interstate commerce made  in violation of law = permissible goal

2) if means adopted in pursuit of goal r/s, ok even if they involve “control of intrastate activities”

3) total effect of many small producers is great

* overruled Dagenheart

Wickard (1942--Agricultural Adjustment act quota – resulting in banning wheat production for private consumption consitutional use of commerce power)

Rationale:
(applied Darby) cumulative effects of producing wheat for own use in excess of federal act impacted interstate commerce by reducing demand for purchased wheat, lowering prices

· cumulative/aggregate effects test application upheld

· outside boundary of what is commerce
Hodel v Virginia Surface Mining (1981 – upheld Congressional regulation of strip mining to restore land)

· Rehnquist dissent foreshadowed Lopez: commerce power is not unlimited

Fair Labor Standards Act – Does it Apply to State employees?
Maryland v Wirtz 1968—yes

Natl League of Cities vs Usry 1976 –no 

· “can’t regulate when state performing traditional state functions”

Garcia 1985—yes 

· “states as states” test unworkable

Alden v Maine 1999 – yes (have the right) but No 

· states have immunity and Cts. can’t force them to waive it, so nowhere to sue for enforcement

Direct Regulation of state activity

Reno v Condon (2000-act preventing states from disclosing private motor vehicle record info. to 3rd parties w/o permission upheld)

H
1. clearly w/in commerce power (info typically sold to insurance, marketers etc….)


2. could still violate 10th, but this one didn’t b/c it directly regulated state activities


Non-Commercial Activity

Lopez (1995 – Gun Free Schools Act outside scope of congressional power)

Lopez Test:
1. channels of commerce (to keep free from immoral uses –Darby, Heart Atlanta



2. instrumentality of interstate commerce (person or thing in, even if regulation only reaches intrastate activity (Shreveport Rate)



3. substantial affect on interstate commerce (Jones & Laughlin Steel 

Rationale:


· no substantial effect (no record from congress on how crime affected commerce)

· no “jurisdictional element” – making it kick in on cases where firearm came from out of state

· “possession of gun is in no way economic activity” (non-commercial)

Kennedy Concurrence:   traditional area of state concern,  no more content based tests( should have standards (Federalism based objections)

Thomas Concurrence: do away w/ substantial effects test (commercial v non-commercial only)

Souter Dissent: they applied more than rational basis, didn’t show deference

Breyer dissent:  Congresses role to interpret facts and evaluate evidence, ct’s role to defer if rationale; criticized commercial vs. non-commercial test implied

Us v Morrison (2000-VAWA private cause of action for violence against women outside scope of Congressional power)

· gender crime ( economic activity

· no jurisdictional element

· congressional findings and evidence of effects alone are not enough

· judicial role to determine what operations effect interstate commerce sufficiently not congress 

RULE:

intrastate violence not directed at commerce is the role of states exclusively

· Eq. Protection claim doesn’t apply b/c cause of action directed at remedying private actors, not state action

· even if did go to state actors b/c of flawed judicial system responses to violence against women, doesn’t = tight fit b/c remedy available everywhere, even if state response is good

Dissent:
Wickard was based on the possibility of impact, here there is proof of it



using hightened scrutiny



outside role of court to make fact determinations



federalism is the real goal

III
Tax and Spend Powers

· I, 8, 1

· has come to be interpreted as an enumerated power (versus a means of implementing other enumerated powers)

· great deference to Congress (though more limits recently, especially regarding traditional police power of states: welfare, education, safety, health)

Limits:

1. can’t be used as a penalty

2. can’t use tax to regulate what doesn’t have power to regulate independently (exception in Dole – can link acceptance of small amounts of $ to regulations couldn’t have passed on own)
3. can’t use as coercion or inducement to violate constitution

4. can’t be coercion 

10th amendment gives states powers over what is not enumerated congressional power

O’Connor “can’t commandeer states” 

suspicion for “unfounded mandates”

South Dakota v Dole (1987-congressional law to withhold 5% of highway $ for 21 drinking age)

H: w/in power to tax and spend, even if couldn’t pass drinking law on its own

Rule cited from Butler: objectives not w/in enumerated powers may be attained through use of spending powers and the conditional grant of federal funds

1. must be in pursuit of “general welfare”

2. must be unambiguous so states are informed of their “choice” and consequences

3.  must be related to federal interest in projects/programs

4. can’t violate constitution

Rationale: 
“mild encouragement” still allows state a choice ( coercion

IV
14th Amendment, § 5

Katzenbach v Morgan  (Congress has power to prohibit NY from using a literacy test for voting that prohibits Puerto Ricans from voting)

H:
if there is a rationale basis for regulating/sanctioning (in this case, the voting rights act), then they have the power to intervene (majority: even if court doesn’t necessarily agree that state was violating the Act Congress relies upon to get involved, concurrence: judges should decide if state infringed on rights)

Rationale:
 14th Amentment gives Congress power to enforce it

· Brennan ratchet theory: power only to strengthen, enforce rights – not weaken

· Congress has positive legislative authority to pass laws that ensure rights under 14th amendment are protected, even if courts haven’t found a violation

** limited severely by Boerne

City of Rome (GA district required by Voting Rights Act to submit electoral jurisdiction changes to Ct. or Dept. of Justice – ct. rejected plan b/c would have had discriminatory impact

H:
15th amendment §2 congressional power to prohibit practices that may not violate §1 in and of themselves, but are “appropriate” in effecting the purposes of the 15th
· can outlaw voting that is only discriminatory in effects, if it is to counter past discrimination, even if current law is not discriminatorily intended as required to violate §1

City of Boerne (199_- struck down congressional implementation of 1st amendment in RFRA)

· Congress doesn’t have power to substantively interpret constitution

· rights to legislate under §5 must be limited to remedial acts, designed to specifically address identified violations of rights (most likely only those identified by courts)

PRIVILEGES AND IMMUNITIES

Article IV, Section 2

· aka Comity Clause, = treatment between sovereigns

· designed to ensure strangers to a state treated as citizens w/ regard to privileges (generally)

· doesn’t have to be exact same treatment, but high burden to justify different treatment

· has been interpreted to apply to limits on right to discriminate on fundamental rights and important economic activities
TEST

1. has state discriminated against out-of-stater compared to how they treat in-stater?

2. was discrimination in context of a fundamental right?


YES ( strict scrutiny, probably not allowed

3. NO( is there justification for the discrimination?


burden on state, can’t be pretext


permissible if:
a) presence of out-of-staters ist he source of the problem being addressed




b) form of discrimination bears a substantial relation to the problem 

Standing:

1. citizens, not non-citizen immigrants, not corporations

2. have to have been harmed if law has been enacted

3. have to be a “non-resident” of jurisdiction enacting law (residents of state can’t challenge own state’s laws under this clause)

** for things like education, where expense is borne by taxes and the privilege is “portable” and could be taken out of state after received w/o compensating state in form of tax contributions or other, state can set definition of residency based on duration

Corfield v Coryell (NJ law prohibited non-citizens from clamming)

· privileges and immunities does not apply to non-fundamental rights

Fundamental Rights (according to J. Washington)

pass through or travel in state

reside in state for business or other purposes

to do business in state

* have not been expanded much, have been continually upheld

NH v Piper (struck down NH law requiring residency to be admitted to practice law)

· right to do business can’t be restricted by residency

Camden (state statute allows cities to pass affirmative action ordinances and Camden says 40% of contracts must be citizens of city)

· P&I applies to municipalities too (vis a vis out of state residents)

H: law struck down b/c it burdened a fundamental right to work the same as in state situations

Rationale:
out of state companies would be barred from “important economic interest”



distinction between city/states – if it had only discriminated against other residents of NJ they would have at least had right to vote, which is why in-state residents can’t claim

Baldwin v Montana Fish & Game (1978- MT non-residents have to buy more expensive and broad hunting license than residents)

H: different fees allowed

Rationale:
hunting is not a fundamental right



even if were, justified b/c in-staters support DNR through taxes and higher fee to out-of-staters who contribute nothing through taxes just equalizes this

Shapiro v Thompson (Ct resident of state challenges policy of different welfare based on length of residency)

· P&I can be invoked by recent resident on length of residency claim b/c length requirements are limits on right to free travel among states (not linked to source) 

H/Rule: Can’t give different benefits based on length of residency

Rationale:
includes some federal money, not just state



not a portable benefit like education, going to be used/spent only while in state



impermissible/hidden intent to keep poor from moving in state



strict scrutiny is used b/c “right to travel” is fundamental right

Saenz v Roe (1999-Congress granted right for states to est. durational requirements in welfare bill, CA limited $ to those under 1 year)

· Right to travel (based in 14th amenment)

· right to enter and leave

· to be treated same “welcome visitor vs. unfriendly alient”

· to be treated as all other citizens when becoming a citizen (Shapiro)
H:  state law is unconstitutional based on unconstitutionality of Congressional authority

Rationale: 
14th amendment P&I gives right to freedom to travel



welfare durational residency requirements impede this right to travel

Congress can’t authorize state to violate constitution

SUPREMECY CLAUSE / PREEMPTION

· Concurrent powers between state and federal:  taxes

· if Congress has authority to legislate in an area:  congressional law will trump state law if no concurrent power OR when conflict

· relies heavily on statutory interpretation (what congress meant, what statute really “does”)( most recently ct. requiring manifestations of intent, not inferring (but doesn’t have to be explicit)

· often requires decision if falls under police powers (directed at health and safety(state) or Commerce power (regulation of an “industry”(congress)

Express: clearly written or identified intention to pre-empt any/all state laws legislating in same are

Implied: though nothing explicit, the inferable intention of congress is to occupy the field and pre-empt any/all state laws in area 

Field Pre-emption: when law is prohibited b/c Congress now “intends to occupy field”

Conflict Pre-Emption

1. compliance with both both state law and federal law is impossible

2. state law “stands as an obstacle to the accomplishment and execution of the full purposes and objectives of congress”

Gade (IL has hazardous waste act requirements that affect same industry that is governed by OSHA)

H: state regulations are pre-empted

Applying

1. (majority in Gade) burden on state to prove congress intended they be allowed to have concurrent power

2. start w/ congressional intent 

** Cout will not infer congressional intentions, must be express (not necessarily literal)

Moran (ct of appeals – currently before SC – Il law on HMO external review for denial of benefits pre-empted by ERISA federal law governing insurance)

H: Not pre-empted b/c savings clause w/in ERISA reserves to states the power to “regulate insurance” and the external review is “regulation”

EQUAL PROTECTION

Carolene Products (1938--allowed fed. law prohibiting shipment of filled milk)

question of court’s role in scrutinizing statutes that reflect politically powerful interests?

Footnote 4 by Justice Stone: 


· presumption of constitutionality if w/in scope prohibited by bill of rights (applicable to states via 14th)

· if political processes are unlikely to make repeal possible ( more exacting judicial scrutiny  (fair political rules)

· more exacting review of statutes directed at particular religious, national or racial minority

· prejudice against discrete and insular minorities …tends to seriously curtail operation of those political processes ordinarily relied upon to protect minorities….may call for a more searching judicial inquiry   (ct’s role even if political rules are fair, but minority will never find justice through them due to numbers)

STATE ACTION

Civil Rights Cases (1883-non-discrimination in businesses serving the public)

Struck down on basis that Congress only has right to regulate govt, not private industry

case didn’t claim commerce power

broader than 1964 Civil Rights Act (which targeted things impacting travel)

Easy:
Government Agency


Governmental Official in Official Capacity


Statute requiring discrimination by private organization

1.  PUBLIC FUNCTION Test – public function delegated to private actor

Marsh v Alabama (1946company town where woman arrested for distributing leaflets in violation of 1st amendment)

Rationale:
facilities built and operated primarily to benefit the public, operation is essentially a public function(subject to state regulation



identical interest (to the state) in the functioning of the community



used a balancing test (not used by most subsequent cases)

Rule:
exercise by private entity of powers traditionally exclusively reserved to state

Flagg Brothers – just because state law (UCC) sanctions a private action, doesn’t make the private action by the private business a government actor (importance of interest sought to be protected irrelevant—only whether there is an exlusive state action attribute)

State Encouraged Private Conduct that would Violate the Constitution if done by state directly

Shelley v Kraemer (ct. enforcement of racially discriminatory covenant = state action, violation of EQ.P.) ** read narrowly only regarding racial covenants

See Moose Lodge

Government Funding to Private Entity for Public Purpose (not enough by itself)

Rendall-Baker (90% public funding to private school for troubled teens)

H:
Government was contracting out, not “delegating” public function

2.  NEXUS Test -- State Intertwined in activity of private actors

· connection between STATE and CHALLENGED ACTIVITY (not just the actor)

Burton v Wilmington Parking Authority (coffee shop in parking garage) (coffee shop leasing space inside gov’t parking garage, not serving to blacks, is state actor violating Eq.P.)

Rationale:
appearance of state involvement (state flag over lot, gave $ to facility)



+ actual involvement



so close a nexus couldn’t be distinguished from public facility



interdependence, symbiotic

Moose Lodge (1972—state liquor control board licensed private club that refused to serve black person)

H:
not a state actor, but b/c sate requires they comply w/ rules and rules are discriminatory = unlawful state enforcement of unlawful discrimination

Rationale (distinguished from Burton):
land/building not publicly owned



profits earned by discrimination not being paid to state



nothing approaching “symbiotic” relationship

Brentwood Academy v Tennessee..Athletic Association (most recent case on state action 2001 -- 

	STATE ACTION
	NON-STATE

	84% members public schools

	

	board/officers on recruitment rule attended as part of jobs on state time
	

	rules: coaches had to have state teaching license
	

	had been designated by Bd of Ed to regulate all athletic activity – rules promulgated under that authority
	no longer designated—only “recognized,” membership by schools voluntary

	made $ running tournaments at public schools
	only 4% of fees direct from schools (most tournament fees and paid going rate to rent building from state)

	assoc. staff eligible for state retirement fund 
	


H:
Entwinement down from State Board and up from Member schools is unmistakeable, entwinement to this degree=state action

Rule:
not all criteria of entwinement must be met

RACE

I
Congressional Authority:

Katzenbach v Morgan  (Congress has power to prohibit NY from using a literacy test for voting that prohibits Puerto Ricans from voting)

H:
if there is a rationale basis for regulating/sanctioning (in this case, the voting rights act), then they have the power to intervene (majority: even if court doesn’t necessarily agree that state was violating the Act Congress relies upon to get involved, concurrence: judges should decide if state infringed on rights)

Rationale:
 14th Amentment gives Congress power to enforce it

City of Rome (GA district required by Voting Rights Act to submit electoral jurisdiction changes to Ct. or Dept. of Justice – ct. rejected plan b/c would have had discriminatory impact

H:
15th amendment §2 congressional power to prohibit practices that may not violate §1 in and of themselves, but are “appropriate” in effecting the purposes of the 15th
II
Facially Discriminatory

Brown v Board (1954-segregated schools in Topeka, KS)

H/Rule: segregated educational system inherently unequal and violates 14th
Rationale:
14th prohibits state sponsored discrimination



segregated schools = discrimination



role of schools has changed since Plessy


social science evidence of discriminatory effects

Korematsu (exclusion order based on ancestry w/o regard to risk etc. upheld due to state’s pressing need of protecting against espionage and sabotage and “definite and close relationship” between deprivation of rights and preventing those)

Rationale:
deferred to executive power and congressional authority for military actions

Rule:
“all restrictions curtailing civil rights of single racial group are immediately suspect…subject to rigid scrutiny, justified only if pressing public necessity”

· source of strict scrutiny)

Loving (struck down VA statute outlawing interracial marriage)

H/Rule:  restricting freedom to marry solely b/c of race violates Equal Protection (also violates due process vis a vis freedom to marry as vital personal right)

TEST:
does classification constitute an arbitrary and invidious racial discrimination?

Scrutiny: strict, b/c proscribes conduct accepted if engaged in by members of different races

Rationale:
no legitimate purpose independent of invidious racial discrimination to justify classification (bans only intermarriage involving whites)

III
Racial Quotas / Benign Classifications – remedial laws intended to counter past discrimination 

Swann (desegregation case

· racial quotas can be used in remedial orders only as a “starting point”

· quota can’t require a certain % mix or balance of races

· in a situation where there is a long history of de jure segregation (not de fact segregation resulting from “natural demographic trends” or other non-state imposed factors)

· district cts. have authority to use methods to continue remaining desegregation goals

· ** said Bussing was OK

· one race schools are legal, but scrutinized closely and not imposed by state – then ok

Bakke (reserving spots for minotires at UofC med school not allowed)

Plurality:


· violation of title VI Civil Rights Act banning discrimination in institutions receiving federal $

· strict scrutiny (b/c statute puts burden on state same as constitution does)

Brennan Four:


· focus on societal discrimination as justification for remedy

· used intermediate scrutiny (not strict b/c goal is to reduce discrim.)

Powell:


· violates both title vi and 14th amendment

· says using strict, but sounds more like intermediate

· strict applies even if not “discrete/insular minority” ( b/c Eq. P. protects all individuals equally, not members of some groups more than others

· ** diversity may be legitimate reason/purpose for “limited racial classification” (but this wasn’t an accurate look at diversity – only race, not all races) b/c diverse viewpoints further academic freedom

· could be used as a plus to help minorities, but still must be compared w/ overall pool

· can’t just be ethnicity

** Still good law, but Michigan case before court now…..

Fullilove (Congressional quota for construction industry upheld) 

** overruled by Croson and Adarand

found narrowly tailored b.c: one time shot (not ongoing benefit) and waiver provisions if city not able to meet quota

Wygant (minorities given preference when teachers laid off b/c they would always be first b/c of history of discrimination ( justification of role models for minority students not enough)

· not the role of institution to counter societal discrimination, only the discrimination history in their own setting (because no end to role then, more suited for legislature)

Hopwood v Texas (1996 5th Circuit – UT law school violated Eq. P. by giving preferences to black and Mexican students)

Holding:
history of discrimination justifying differential treatment must be narrow (in secondary schools of state system not enough, has to have been countering law school)

Rationale:


· diversity not compelling (and even if was, if diversity is goal, has to be all races, not just black and Mexican)

· Bakke not binding b/c plurality on reasoning

· minorities never compared to white students

· Strict Scrutiny applied

· even though there had ben de jure segregation in past (sweat v painter), it had ended so quota not needed now

Wessmann v Gittens (Boston Latin) (1998 1st Circuit) (flexible race based allotments by race violate Eq. P.)

H:


Rationale:


· Bakke still good law, but even if diversity compelling this isn’t diversity really

· more like racial balancing/quota than diversity 

· prior discrimination no longer compelling interest b/c court had said school had “remedied” problem already

· even if compelling, not a tight fit

City of Richmond v Croson (1989 – invalidated city plan requiring contractors to use >30% MBE subcontractors)

** strict scrutiny for benign classifications

O’Conner in Plurality opinion – strict in theory, fatal in fact not true – Affirmative Action can pass

Scalia says:  no, probably always fatal

Metro Broadcasting (1990 – diversity in radio stations plans for FCC approval)

used intermediate scrutiny

H:
important gov’t interest = diversity (but included 1st amendment interest in speech)

means chosen substantially related to goal

Rationale: 
deferral to congress

Adarand (Fed. financial incentives to contractors for hiring “socially disadvantaged” subcontractors violates 5th amendment Eq. P.)

Rule:
Overrruled metro broadcasting use of intermediate scrutiny

· skepticism:  all racial classifications suspect

· consistency:  race is race, doesn’t matter if history of being discriminated against or not

· congruence:  14th amendment = 5th amendment (Bolling) so same analysis applies

· purpose of scrutiny is to determine “permissible vs. impermissible” classifications

· Eq.P protects People/individuals, not Groups

Stevens Dissent: diversity still could be compelling interest b/c that part of Metro Broadcasting not before court b/c diversity not one of claimed justifications

Lutheran Church-Missouri Synod v FCC (DC Circuit – failure to give license for not making enough effort to hire women/minorities violated Eq. Prot.)

· reinforced strict scrutiny as standard

· equates hard quotas and “goals”/soft quotas (equally suspect)

Shaw v Reno &  Hunt v Cromartie (dept. of justice forcing states to create more minority voting districts under its authority of the voting rights act is illegal)

H:
can’t go below the minimum level of minority representation at time of voting act, but justice department making go beyond that to maximize minority voting power is illegal

· race can be factor in doing districts, but not in a “predominate” way

Justice White: Eq. Protection designed for when someone is disadvantaged, no one is here so strict scrutiny shouldn’t apply and Eq. Protection not relevant

IV
Facially Neutral

Yick Wo (1886—struck SF fire ordinance used only to close laundries owned by Chinese)

Rule/H:  regardless of intentions as passed, even though “fair on its face and impartial in appearance”(when applied in “unequal and oppressive way” between persons in similar circumstances it violates equal protection

Gomillion (1960—struck 28 sided redistricting map of Tuskegee that eliminated all blacks from voting from town council)

unconstitutional based on effect of law, deprive P of vote and rights to address gov’t

Rationale:
statute “obviously racially discriminates”

15th amendment nullifies “sophisticated” modes of discrimination 

** Only BLACKS disadvantaged

Palmer v Thompson (1971—upheld city decision to close pools rather than desegregate)

Rationale: 
intentions alone can’t invalidate statute (but concedes motive is relevant)

there were non-discriminatory reasons (safety, financial losses) cited by city, 



** EVERYONE disadvantaged

Marshall Dissent:
group rights insufficient b/c individual child has personal rights and if black child’s skin color resulted in lack of privilege

Hawkins v Shaw (1971—disparities in city infrastructure between  black and white neighborhoods violated EQ.P.)

Rationale:
prima facie  case of racial discrimination



no compelling state interest to justify



no direct evidence of intent on part of city ( but direct evidence not req.

EQ.P. = more than just not actively designing laws to discriminate

Washington v Davis (1976—D.C. police test that resulted in excluding disproportionate # of Black applicants not violation of EQ.P. of 5th amendment)

P’s Claim:
Title VII – Federal Statute against job discrimination (pfc=state action, disparate impact – no requirment for intent)

Rule:
higher standard for Constitutional claims than for Title VII

· if facially neutral, discriminatory impact not enough, DISCRIMINATORY INTENT required to survive summary judgment

Rationale:
test is neutral on face, rationally serves constitutionally legitimate purpose



affirmative efforts to recruit and hire blacks negated inference of discrimination

INTENT:
need not be express or appear on face



can be inferred from totality of relevant facts



impact may = evidence of intent if very difficult to explain on non-racial grounds
Arlington Heights (1977 – city decision not to rezone to allow low income housing not violation of EQ.P.)

H:  failed to meet burden of proving that discrimination was intent of Village zoning decision

Determining if discriminatory, invidious purpose is motivating factor:

· bears more heavily on one race

· historical background

· specific sequence of events

· departures from normal procedure may = evidence of improper purspse

· substantive departures (e.g. what is usually considered important)

· leg./admin. history – contemporary statements

Footnote: if evidence of intent, burden of proof on defendant decision maker to prove that same decision would have resulted even if impermissible purposes not considered

Feeney (1979- upheld Mass. law giving preference to veterans)

Rule:
discriminatory purpose requires more than evidence body was aware of consequences


intent=because of (not just “in spite of”)

Foreseeability of disparate impact is not enough (footnote: but strong inference that adverse effects were desired may be r/s drawn, but not enough if all other evidence points in opposite direction)

GENDER

Analysis:
If statute w/ discriminatory classification ( intermediate scrutiny

Burden on state to prove
1. important interest





2. means substantially related

If “real differences” basis of classification ( back down to Rational basis
Bradwell (preventing woman from admission to the bar of a state is not illegal)

Rationale:
bar admission is not one of the privileges and immunities of US Citizenship

Muller (upheld law forbidding female waitresses to work nights, excepting entertainers and attendants)

Rationale:
public interest in protecting women and “the race” (role as procreators)

(similar laws for men struck down on lochner basis of “freedom to contract”)

Reed (1971—struck down preference for male executors when person dies intestate and all else equal between male and female relatives)

· 1st case when 14th EQ.P. applied to gender

Review:
Rationale basis “w/ a bite”

H/Rule:
~ state interest must be “reasonable, not arbitrary…fair and substantial relation to

 
the object of the legislation”



~ administrative convenience ≠ legitimate reason for gender discrim.

Rationale:
state claim that men less likely to make mistakes than women and save courts

 time was the exact kind of arbitrary legislative choice forbidden by EqProt.

Frontiero (1973—struck down policy of requiring higher burden of proof for military women to prove their husbands were dependent in order to receive benefits than for male service members to prove their wives were)

Brennan Plurality:


· strict scrutiny (the point couldn’t get agreement on)

· pointed to pending ERA as evidence of popular support for gender equality 

· sex=suspect class: 1)  immutable characteristic, 2) no connection between actual capabilities and sex, 3) congressional intent to make suspect (equal pay act, civil rights act 64) ** but not insular minority

Rationale: violates 5th Eq.P. because similarly situated men and women treated differently

Dissent:
pointed to ERA as evidence question should be left to legislature

· 1st case comparing race and sex

· stands for movement towards heightened scrutiny

Craig v Boren (1976-struck down law preventing males from buying near beer, females could)

Scrutiny:
Intermediate (important objective/substantially related)

Rationale:
overinclusive:  limited all men, even though problem behavior targeted was only

 exhibited by 2% of males



underinclusive: didn’t prohibit them from possessing or consuming alcohol

Rehnquist Dissent: 
gender ≠ suspect class b/c men not victims of past discrimination

· even if something is statistically more true of men than women, if not inevitably linked to sex, not legal basis for classification/discrimination
· intermediate scrutiny
VMI (1996—men’s state school / separate VWILeadership violates Eq.Prot.)

H:
parallel institution is qualitatively and quantitatively insufficient to  overcome Virginia’s violation of Eq.P. by VMI)

Rationale:
Qualitative--$ spent, benefits received, value of degree



Quantitative – not same educat



goals stated were pretextual (based on actual history, no ed. for women--not sep.)

· 7 justices agreed to intermediate/heightened scrutiny (Rehnquist agrees w/ outcome but thinks majority actually used strict, not intermediate scrutiny)

· intermediate = important interest + exceedingly persuasive justification

· burden on state to prove important interest (very similar to strict scrutiny)

REAL DIFFERENCE

Nguyen v INS (2001—upheld different standards for foreign born child of male vs. female USC)

Majority:
rationale basis



legitimate gov’t interests 1) assuring biology, 2) assuring relationship exists



mothers are “biologically inevitably” connected to children, men ≠

Miller v Albright (cited in Nguyen, 1998—US law that treats foreign born children of US citizens differently depending on if USC parent is male or female)

Scrutiny:
Rationale basis b/c the application for citizenship was NOT based on gender of child

Rationale:
men and women not similarly situated in terms of having children



deference to congress on naturalization

Geduldig (1974—

pregnant women vs. non-pregnant persons (women in both groups, not sex discrimination)

Michael M. (1981—upheld statutory rape statute making sex w/ underage illegal for male, but not female)

Scrutiny:
Intermediate

Important State Interest:
preventing illegitimate pregnancy

Rationale:
men and women not similarly situated in terms of risks of pregnancy



criminal statute equalizes penalties for men to come closer to what female faces



since often in lieu of rape, females would be less likely to report if they feared prosecution

· can make a distinction based on differences between sexes
Rostker (1981—draft registration only for men, not women)

H:
men and women not similarly situated, only men can be drafted, women can’t


deference to congress/military power

Sexual Orientation

Watkins (9th Circuit -- military law excluding gays not violation of 5th Eq.P., but b/c knew he was gay for long time not justified in denying him right to stay based on equitable estoppel)

Rationale:
wide deference to Congress

Romer  (CO amendment prohibiting rights to gays violates 14th)

H/Rule:
state can’t deny legal protections to homosexuals

Scrutiny:
rationale basis w/ bite

Rationale:
no legitimate state interest



only interest is invidious/animus



reasons given were pretextual



history of discrimination



cited Plessy: no “classes of citizens”



** constitutional amendment political process guarantees nearly impossible for minority to change – justify court scrutiny

** Majority does not mention Bowers
Cincinnati (ordinance similar to Co. Amendment upheld – b/c easier for political process to change)

Baker (VT. Supreme ct. found denial of marriage rights to gays violated state eq. protection)

Rationale:
constitution guaranteed

Disability

City of Cleburne (denial of special use zoning permit for group home for mildly retarded impermissible, but statute giving power to deny stands)

Scrutiny:
rationale basis w/ bite (slippery slope of finding strict for all mental defects, not all same)

Rationale:
struck down law as applied, b/c no rationale basis for denying

Marshall dissent:


cites Carolene Products footnote 4

invidious 

widely cited for balancing test:



substantiality of gov’t goals/interest 

vs.
right of groups   ( whether or not

        r/s means

Economic 

· doesn’t violate eq.p. to charge for public service (e.g. copies of documents)
· does violate to set income threshold and prohib those from earning certain amounts from using government services
Moreno (struck down law prohibiting food stamps to those living w/ unrelated adult)

Rationale: irrelevant to stated goal of program—to provide minimal nutrition/alleviate hunger

Scrutiny:  rationale basis w/ bite

· classification will still violate eq. p. even if an impermissible purpose was only a (not the only) motivating factor, even if not officially a suspect class—but are a politically unpopular group

MLB v SLJ (failure to provide documents to indigent defendant in case to remove parental rights violated dupe process)

· balancing test:

state interest   vs.   impact on individual

Rule:
if costs so severe to individual, outweights gov’t interest in charging for service

Alienage

Federal  = Rational Basis b/c of I, 8, 3 power to “establish an uniform Rule of Naturalization”

States 
= Strict Scrutiny on most


= allowed to make distinctions based on political rights, police powers

Non-marital children / “illegitimacy”

now gets intermediate scrutiny

Age

constitutional claims:
 rationale basis for (less history of societal discrimination)

statutory claims (age discrim/employment act): undecided whether intent is required, or just 

disparate impact

FUNDAMENTAL RIGHTS

individual rights (regardless of membership in group)

based in Due Process – usually tied to liberty interest

bill of rights except: 2nd – bear arms




5th – grand jury indictment




3rd – protection from quartering troops




7th – right to jury trial in civil cases

+ other rights 

privacy

procreation - Skinner

marriage – Loving

travel – Corfield, Shapiro

equal political participation - 

freedom to contract

ANALYSIS:
is state’s interest “compelling enough” to justify intruding on fundamental right? (if not fundamental right, state need only have rationale basis for intrusion)

I
Incorporation

Slaughter House Cases 

· the privileges and immunities clause of the 14th amendment did not make the Bill of Rights applicable to the states

· must be non-citizen of state claim is against

Palko (1937--5th amend. prohibition on double jeapordy not applicable to states by 14th amend. due process incorporation)

** overruled by Warren court later

Rationale:
no textual basis for applying

· only rights incorporated are those essential to a scheme of ordered liberty
· principles of justice so rooted in the traditions…to be fundamental
· Palko Doctrine: Selective incorporation (not complete) – Bill of Rights applied to states via 14th amendment

Adamson (right to 5th amendment privilege not to incriminate self not incorporated into 14th amendment)

** overruled by Warran court later

Rationale:
protection against self-incrimination not a privilege of national citizenship



doesn’t violate a concept of ordered liberty NOT to grant right

Skinner (1942 – can’t treat one class of thieves differently than another class of thieves, by sterilizing them)

Rationale:
decided on equal protection basis, but decision uses language of due process



fundamental right to procreation, (even if not married)  ( triggers strict scrutiny


no basis for differential treatment of similarly situated criminals – arbitrary
Buck v Bell (upheld VA statute allowing sterilization of mentally retarded persons in state institituations)

Rationale:
weakness of mind was inheritable



reproduction by such people was against society’s interests



if sterilized, folks could be released



state interest in these outweighs right to bodily integrity

Scrutiny:
rationale basis (pre-dates Skinner)

II
Economic Liberty / Contract

Allgeyer (1897-LA law prohibiting ins. policies from companies not licensed in state)

law infringed on fundamental freedom of contract guaranteed by due process clause of 14th amendment

Holden (allowed 8 hour work day for miners)

Lochner (1905—NY law limiting hours of bakers violation of the “liberty of the individual” to make own contracts as protected by 14th)

Rationale:
right to purchase or sell labor is part of liberty



no r/s grounds for state exercise of police powers in regulating hours

Scrutiny:
strict


no “direct relations to” and no “substantial effect upon” health to justify police power

Dissent:
Ct. endorsing a particular economic system (free market) – beyond powers



liberty is perverted: dominant opinion exercised through political system should stand unless violating a fundamental right (only minimal scrutiny??)



overlooked legit. state interests of health and safety

** retreat from Lochner after “switch in time”: Nebbia v NY – 5-4 decision on state board fixing milk price max/min.

West Coast Hotel (1937—upheld state law establish. min. wage for women

Rule:
regulation which is r/s related to its subject and adopted in the interests of the community

 IS due process


can be defeated only if: arbitrary or capricious

Rationale:
intervention on behalf of class of disempowered workers, that leads to a direct

 
burden on all society if not better cared for



community not bound to provide subsidy for unconscionable employers, can

correct abuse through legislative means

REA

Lee Optical (1955—upheld OK statute prohibiting optometrists from remaking glasses w/o written prescription)

Rationale:
needless, wasteless requirement, not in every respect “logically consistent w/ its aims, BUT it is for leg. to decide if there is an “evil” to be cured and how to correct it



measure was “rationale way to correct it”

** “day is gone for using Due Process clause to strike down state laws…b/c unwise, improvident or out of harmony w/ school of thought”

 

III
The Takings Clause

Penn Coal (had to pay for loss of coal rights due to law regulating mining)

1st time indication regulatory law could go too far and cross line of “taking”

Penn Central (1978--state law for preservation prevents development of NYC train station)

· based largely on Brandeis dissent in Penn Coal
· balancing test for takings:   “justice and fairness”   vs.   “public interest”
1. economic impact

2. interference w/ investment-backed expectations (prospective look at uses)

3. character of the regulation / strength of gov’t interest

· high level of dimunition of value is tolerated

· state interest broadly defined

· takes into consideration alternatives available – all uses not foreclosed, just proposed use

· investments can be satisfied by TDR

Nollan v. California Coastal Commission (1987--want to condition building permit for house on easment allowing access to beach)

· essential nexus test between goal of exaction and the impact of the activity requiring permit/permission

· substantial justification of state interest required

· heightened scrutiny:  
not taking if 
1) substantially advances legi. gov’t interest

2) doesn’t remove all economic viability

· shift of burden to Gov’t to prove not a taking

Dolan v. City of Tigard.  (1994--business owner wants to build across street, city wants to require bike path easement, claim it is b/c of flood plain and increased traffic)

· essential nexus + rough proportionality between goal and the conditions being demanded

· nature and extent of impact of development

· measure of impact of development

· must have evidence of actual benefits of exaction (not just possible)

Lucas v. South Carolina Coastal Commission (1992--Coastal Zone Management Act passed and completely barred owner from building any permanent habitable structures on two lots)

· total deprivation of value is a per se taking, 

· if all value lost, doesn’t matter how compelling the state interest is and whether the rule actually serves the interest

· can’t avoid taking simply by reframing it as a “protection” akin to a nuisance (because then every law would be phrased that way)

· only exception is if state found existing law or common law (“background principles of nuisance and property law”) that already would have barred development, and new reg. merely codified it  OR  necessity (e.g. nuclear power plant on fault line)

Palazzolo v. State of Rhode Island (corporation run by guy owns coastal land for years, tries to develop and is denied, new rules past by commission, tries to develop again and is denied, guy takes personal ownership of land and tries to develop again and is denied, claims taking)

· if there is some value due to part of the land being developable, not a total taking

· doesn’t definitely answer whether can claim taking without proposing alternative development plans first

· no per se exception to takings clause just because regs. passed prior to legal ownership, still have to do Penn central analysis including “investor backed expectations” and whether they got property at lower price b/c of the regulations etc.

Phillips v Washington Legal Foundation (2000—law requiring proceeds from legal trust accounts to go to legal services violates taking)

Rationale:
interest follows principal, since money belongs to clients(interest does too

Vennis v MI (1996—upheld forfeiture of property interest used in criminal purpose, even w/o knowledge or consent of owner—didn’t violate takings)

IV
Voting

Baker v Carr 

1st case allowing justicability of legislative districting cases)

Reynolds v Sims (1964—failure to redistrict according census in violation of AL constitution violation of Eq. P.

Rationale:

· districts must have “substantially equal representation” (population)

· inalienable right to participate in political process(requires “equally effective voices”

· original intent of framers that state legislatures be apportioned by population

· frustration of majority interests by disproportionate power of minority due to unequal districting

· can’t arbitrarily give each city/town own reps. regardless of population

· dicta: equitable considerations could allow election to go forward under flawed system if timing an issue

** One person, One Vote

Harper v VA Board of Election (VA poll tax unconstitutional “acess issue” b/c basic right to participate in political prcess is eliminated for those unable to pay)

Bush v Gore (2000—FL recount violated Eq. Prot., no time for process that would satisfy it(no recount)

Rule:
whent court orders a statewide remedy, there must be at least some assurance that rudimentary requirements of eq. treatment and fundamental fairness are satisfied (1. standards,  2. procedures to implement standards, 3. judicial review, 4. technology fit for purpose and tested to ensure accuracy)

Rationale:


· no right to vote directly for president, but if state grants right to vote(right becomes fundamental
· fundamental right=equal weight to each vote and = dignity for ea voter
· cannot use arbitrary or disparate treatment that values one vote more than another
· problem=absence of standardized system for counting votes
** said only for case at bar, no general rule or applicability beyond

V
For Least Advantaged

San Antonio Schools v Rodriguez (ct. upheld TX school financing system that disadvantaged poor districts)

Rule:
wealth ≠ suspect class

Scrutiny:
rationale basis

Rationale:
Eq.P. ≠ equal funding



no evidence inequal funding resulted in unequal treatment



everyone was getting some kind of education



education = important ≠ fundamental (slippery slope)



even if suspect class, would need evidence of intent

Edgewood (struck down same funding scheme based on TX constitution b/c it says that education is fundamental right and that the state must have “efficient system”)

Plyler (1982—struck down TX law refusing state funding for undocumented immigrants)

Scrutiny:
hybrid rationale basis & strict scrutiny (based on egregiousness of result)

Rationale:
results in denial of any education – would permanently harm class of individuals



punishing children for sins of parents (similar to cases on legitimacy)

VI
Travel

Shapiro v Thompson (Ct resident of state challenges policy of different welfare based on length of residency)

· P&I can be invoked by recent resident on length of residency claim b/c length requirements are limits on right to free travel among states (not linked to source) 

H/Rule: Can’t give different benefits based on length of residency

Rationale:
includes some federal money, not just state



not a portable benefit like education, going to be used/spent only while in state



impermissible/hidden intent to keep poor from moving in state



strict scrutiny is used b/c “right to travel” is fundamental right

Saenz v Roe (1999-Congress granted right for states to est. durational requirements in welfare bill, CA limited $ to those under 1 year)

· Right to travel (based in 14th)

· right to enter and leave

· to be treated same “welcome visitor vs. unfriendly alient”

· to be treated as all other citizens when becoming a citizen (Shapiro)
H:  state law is unconstitutional based on unconstitutionality of Congressional authority

Rationale: 
14th amendment P&I gives right to freedom to travel



welfare durational residency requirements impede this right to travel

Congress can’t authorize state to violate constitution
VII
Procedural Due Process

Goldberg v Kelly (can’t terminate welfare benefits w/o evidentiary hearing)

Mathews v Eldridge (1976

balancing test: 

nature of private interest in benefit & risk of error

vs

public policy interest & administrative burden

VIII
Privacy

began in Tort law

Meyer v Nebraska (1923 struck down NE law prohibiting educating children in anything but English)

liberty = not only freedom from bodily restraing, right to “establish home and raise chidren”

no emergency justifies state infringement of parents right to have child educated in other lang.

Pierce v Society of Sisters (1925—state can’t require kids to attend public schools)

zone of privacy implicated again is home, right to conduct family as see fit

Poe v Ullman (1st attempt to challenge laws prohibiting Birth Control – “not ripe”)

Griswold (struck down law making it a crime to use birth control and making doctors prescribing it accessories—decision applied to married women only)

Harlan—author of constitutional privacy

· right to be “left alone”

· liberty includes zone of privacy – within marital relationship (state interference detrimental to that relationship) “repulsive” to notions of privacy
· overbroad use of government power to regulate
· state can regulate was is immoral (homosexuality, adultery)
Eisenstadt (extended right of privacy to individual, no longer dependent on marriage relationship)

Bowers v Hardwick (upheld GA statute criminalizing sodomy in facial challenge)

Rationale:
long history of abhorrence for homosexual activity



right to engage in gay sex not essential for “ordered liberty,” not fundamental



morality is sufficient state interest to pass rationale basis
Abortion

Blackman Plurality – 

· fundamental right to privacy – 14th due process liberty interest and 9th reserved rights to individual

· women have right in consultation w/ doctor until viability

· no precedent establishing unborn as person for 14th purposes

· framed as “decisional privacy” – right to make private decisions (versus based in space of home, marital relationship etc.)

Strict Scrutiny

· at viability state’s interest becomes “compelling” enough to justify regulating terms

· trimester system: 1st – no state interest, 2nd – increasing, 3rd – compelling ( could regulate or ban in interest of protecting potential life

Rust v Sullivan (upheld gag rule prevening Title X funded clinics from discussing abortion)

Harris v McRay (upheld Hyde amendment re: states denying use of Medicaid for abortion – no right to gov’t funding for abortion except in cases of life, health of mother)

Webster (1989 – upheld state law requiring doctors to test for viability prior to abortion)

Rehnquist Plurality:

· conceded liberty interest protected by due process

· did not overrule Roe

· applied what seemed like rationale basis

H: 
testing for viability reasonably designed to protect states “legitimate” interest in protecting potential life

Oconner concurrence: decided on basis of whether regulation placed undue burden on women

Casey (1992—upheld MO parental consent & information waiting period, stuck spousal notification)

O’Conner Joint Opinion--

H:
reaffirmed Roe’s central holding (extensive liberty discussion)


replaced trimester w/ balancing test

Balancing Test:


state interest in potential life
vs.

undue burden on woman


& in health/safety of woman


from outset

Privacy = zone of conscience and belief

Stenberg (Ct. struck late term abortion ban law b/c 1) no exception for life or health and 2) overly broad to ban procedures that may be safest/best medically)

Right to Die

Cruzan (1990, 5-4 decision)

1st case where court considered

woman had been in vegetative state for 7 years

H: under facts, not enough clear evidence of her intent

agreed that in different case w/ enough evidence it could be a right

** resulted in use of Living Wills to make intent clear

Glucksberg (WA law outlawing aiding and abetting suicide to prevent Dr.s from helping was upheld)

H: WA law prohibiting suicide did not offend 14th 

· no fundamental right “to die”

· rationale basis was applied

Quill  (similar NY law upheld)

Claim based on equal protection: killing terminally ill but conscious vs. on life support and unconscious (Cruzan)  

· questions should be left to political process

FIRST AMENDMENT

I
Free speech / Competing Values

II
Regulation of Harmful Speech

III
Indirect Regulation

Salerno Rule: (1987 case, applies for facial challenges of statutes on EQUAL PROTECTION / SUB. DUE PROCESS)

historically not applied in Abortion cases

says law won’t be struck down if there are some applications that do not violate constitution (must do as applied cases)

Substantive Due Process


vs

Equal Protection




rights everyone has under constitution

gov’t need not provide benefits or services, 

but once does must be equal
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