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The difference b/w Tort and K Law:

Tort: to make the victim whole again, encompassing punitive damages.

K: To put the victim in the very position she would be in were the K completely performed (in most cases – there are however some exceptions, that is restitution damages).

Do we have a contract?  3-step approach:

1. Is there consideration? (exceptions in promissory estoppel)

2. Is a writing required? (if required but violated doesn’t mean K per se viodable) 

3. Has there been offer and acceptance?

Philosophical Underpinnings of K Law:

Natural tension b/w K law as private law vision (facilitative and deferential to the private ordering of business affairs e.g. enforcing liquidated damages) and law as reflection of public values, where rulings based on social norms of the day.  

Langdell has a decidedly classical impression of K law.  He stands for the formal proposition that K law is timeless, neutral, and detached, administered by impartial judges.  He says:

1. Don’t get distracted by what going on in society at large

2. Law is axiomatic w/ a deductive power.  It is a science, and if we teach it and implement it as such, the results will be certain.

Holmes in “Path of Law” proposes two interpretations:

1. Law is not about morality (attack on formalism); and

2. History of law is one of practical choices and the impact such choices have on society.  

So judges make tremendous decisions about how society should be organized, prompted by the current context (emanating from society).

Gilmore and his confederates recognize that the seeds of destruction of classical contracts were planted long ago.  The Lochner-era and its subsequent demise illustrates that the classical vision has been in decline.  Gilmore is recording the shift from formalism to realism in K law.  While Horwitz and Gilmore coming from different perspectives (Horwitz writes more about K law reflecting current social values) they are probably in the same camp.  Macaulay in “Use and Non-Use of Contracts” would also be in this camp, holding that the role the black-letter requirements of plays in daily transaction is relatively minor; K law as we study it all a vestige of bygone era.

Where Courts find Contracts:

Implied in-law K – sometimes called quasi-contracts.  Not really contracts in the conventional sense, because there’s no need for offer and acceptance.  Here courts hold that the benefited party must compensate the other, notwithstanding any absence of an agreement to pay for such services.  Rather it is implied that the benefited party agreed to pay for the services.  Court saying “we don’t care what you said or what you did, you’re going to pay!”

Implied in-law K – something reasonably implies by the parties conduct.  The legal effect of an implied in-law K is exactly the same as an express K.  Court is saying “we don’t care what you said (or didn’t say), only about what you did.”

Express K – enforcement based upon what was said or written.

Formality requirement – Court is saying “put what you mean in writing or else we aren’t going to enforce the K.”

Art II of the UCC generally

1. Art II only applies to the sale of goods.  Art II does not apply to sale of real estate or employment.  Other things it doesn’t apply to: a) blueprint design for house; or b) rental of car for one day.  Goods covered by Art II include specifically manufactured goods

2. Doesn’t matter what value of goods are.

3. In mixed deals, either Art II applies to everything or nothing.  In order to determine if Art II applies in mixed deals determine what more important part of agreement is (e.g. $10K piano that includes 3 individual lessons).

4. UCC attempt by drafters to put Common Law into a Code.  Drafters motivated by following:

a. Uniformity

b. Coherence (consistency of rulings in a jurisdiction)

c. Law Reform

2. Do not think of Art II or UCC as neutral.  The revisions have been cause for debate.

A Word on Consideration

Something that differentiates a K from a gratuitous gift.  Consideration must flow in both directions.  Undertake following steps:

1. Identify promise

2. What as promisor asking for in exchange for promise?

a. Return performance

b. Return promise to perform

c. Forbearance (Hamer v. Sidway, infra).

3. Was thing bargained for a detriment to the promisee?  Usually benefit to Δ and detriment to Π.  3 situations to be wary of:

a. Past consideration – must be bargain for new benefit or detriment

b. Pre-existing legal duty rule – doing something you are legally obligated to do not consideration if you use this to demand more money than entitled

c. Past payment of a debt – creditor says pay me part and I’ll release to rest of the claim.  Part payment of debt due and undisputed not consideration for release.

Remember:

Promise ( flows from the promisor to the promisee

Consideration ( flows from the promisee to the proisor

Cases:

Hamer v. Sidway, 27 NE 256 (N.Y. 1891) p.239 CB.  (Smoking and Gambling Nephew)

Uncle promises nephew $5K if nephew doesn’t smoke, drink, gamble and partake in other vices.  Estate of uncle refuses to pay on Δ alleging lack of consideration.  Held that K enforceable where nephew (promisee) gives up legal right(s), tantamount to consideration.  The was bargaining and some valuable consideration.

Fisher v. Union Trust, p67 PM.  (One dollar and slow-witted daughter)

Slow-witted daughter deeded house from father, and her brother gives her $1, which she passes to  father as payment.  Estate later refuses to honor father’s act, alleging lack of consideration.  Daughter argues love and affection provided father during his life consideration.  Held that deed not deliverable to daughter for lack of consideration, notwithstanding symbol of $1.  Court basically saying intent irrelevant, only evidence of consideration (of which there wasn’t any).  

Batsakis v. Demotsis, 226 SW2d 673 (Tex. 1949) (WWII Greece Loan)

Woman caught in Nazi-occupied Greece desperate for money enters agreement whereby she received $25 repayable following war for $2K.  Held that K currency sale enforceable, nothwithstanding outrageous terms and unequal bargaining power, since there was an exchange of money and this is what woman agreed.  Black letter law requires us to look for exchange, and not adequacy of consideration.  

Kirskey v. Kirskey, p.256 CB (Ala. 1845) (Sad case of poor widow)

Π’s brother in law promises place for her to live following death of her husband, and Π abandons her homestead and moves with family to Δ’s property.  2 years later Δ kicks Π off property.  Held that where promise lacks consideration there is no K but rather gift.

Problems in Offer and Acceptance

Requirement is that there be manifestation of mutual assent between the parties (i.e. words or conduct that evidence the existence of a deal).  Classical approach rejects an examination of intent.  (e.g. Holmes in Hobbs v. Massasoit Whip, infra.)

Offer – something, when viewed objectively, is a proposal that can ripen into a K if the other party accepts.

Acceptance – an agreement to the terms of the offer

Keep the specificity rule in mind (defined in cases below).

1. Three questions to determine if we have mutual assent:

a. Was a deal ever proposed (an offer)?

i. Advertisements generally not offers, but rather invitations to make an offer.  Exceptions are advertisements specifying number of units available.

b. Was the offer still good (did it expire)?  The offeror can revoke!

i. Offers are not assignable.

ii. The offeree must be aware of the offer.  This sounds like a tautology, but think of example where someone finds a neighbor’s dog, returns it, and then later learns neighbor was offering reward.

iii. Lapse of time terminates offer, even if no time specified b/c courts will impose reasonable limit.

iv. Death of either party terminates offer.

c. Was offer accepted?  Offer controls method of acceptance.  (e.g. if terms if offer says $400 cash and you show up with a check there is no acceptance).  The offeree can reject.  Three forms of indirect rejection:

i. Counter offer – Once this made the deal is dead under CL.

ii. Conditional acceptance – Deal changed and offer dead under CL.

iii. Aditional terms – rejection of offer under CL (mirror image rule).  See separate section on: “Battle of the forms.” Infra.
2. Modern K law rejects requirement that all terms of deal be manifested in order for there to be an enforceable K.  

3. Manifestation re: property v. sale of goods.

1. For property (CL requirement) there is no manifestation of commitment where no price or physical description of property included in agreement.

2. For sale of goods manifestation can be proven even if a number of terms unspecified.  All that needs to be specified is the quantity, however the more gaps there are, the harder it is to argue a commitment.

The revocation rule: the offeree must be aware.  Revocation must come before the acceptance.

Hobbs v. Massasoit Whip Co, (Mass. 1893) (Adequacy of Acceptance?)

Π and Δ have relationship where Δ pays for eel skins Π drops off on Δ’s doorstep.  Breach of K action after Δ refuses to pay for eel skins destroyed by fire after Π had dropped them off.  Δ argues there was never any acceptance.  Holmes rejects defense, saying:

i. sending goods and then having Δ pay for them was established pattern of the parties, establishing acceptance through long standing conduct.  This is the objective standard.  While things arriving on doorstep don’t establish acceptance per se, if this is the way you do things, you cannot invoke defense of no K for want of acceptance.

There was a standing offer here ( as Π finds eels he delivered them.  However Π had no duty to deliver every eel skin he found.   

McKittrick, (Mo. 1907) (Adequacy of Assent?)

Π employed by Δ under one year K where Π runs sample dept.  Whenever Π tries to renew Δ too busy.  After year, Π employee at will.  Π delivers ultimatum to Δ to have K renewed or Π leaves.  Conversation in dispute where Π says he received assurance from Δ and Δ says he never intended answer to mean employment for another year.  Right after busy season Π fired.  Court says reasonable construction of conversation might reveal Δ’s assent to Π’s demands, even though Δ may not have intended to employ Π for another year.  Intention of Δ irrelevant.  Jury will decide it Π’s interpretation was reasonable.  This is objective standard, rejecting subjective intent analysis. 

Hill v. Kessler, (Wash. 1952) (Adequacy of Assent?)

Δ cancels order Π placed for suits (probably because bigger customer wanted them for exclusive distribution).  Δ says no K for lack of acceptance to Π’s order.  Court holds letter sent from Δ to Π assuring “very best attention to this order” constituted constructive acceptance.

Klimek v. Perisich, (Oregon 1962) (Did these Yugoslavs have a K?)

Π sues Δ contractor for breach of supposed K to remodel dwelling into boarding house.  Δ estimated project to run $10K at most.  Π didn’t have a lot of money and was furious when work exceeded this amount, suing Δ to finish job.  No written K b/w parties.  Material never specified. Court holds no K existed.  Rule followed is that acceptance must conform precisely to offer, otherwise there is n agreement; the amount paid and services to be rendered must be reasonably certain.  Rationale is for the courts to avoid a very messy environment.

Bethlehem v. Litton Industries, (Pa. 1983) (Options K – Intent?)

Π sues Δ to enforce option offers Δ made to Π.  Δ says there is no options K.  Why?

2. option offer never intended to be binding

3. no K for lack of specificity

4. Π said it would never order another ship from Δ after late delivery of first one

5. option unsupported by consideration revocable (and Δ told Π it was closing its shipyeard)

6. Δ never breached any agreement

Π fails to meet burden that parties ever contractually bound.  Court determines there are too many gaps to fill, and there was never any intent to have a binding K.  Also relevant is fact that Π knew there were gaps in the K suggesting Π expected more negotiation before an enforceable K was arrived at.  Court very reluctant here to rely upon UCC §1-103 “good faith.”
Mistakes in Offer and Acceptance – Mutual and Unilateral
Mutual Mistake

Black letter law: Where parties mistaken over basic assumption upon which they bargain, the K is unenforceable if the outcome was different than that contemplated.  Mutual mistake can have two meanings:

1) parties have two different ideas about section of the K; or

2) parties agree about one thing but they are both wrong.

Cases:

Raffles v. Wichelhaus (England 1864). P.641 CB. (the slow boat from India)

Agreement on shipment of cotton from India.  K terms are for cotton “to arrive ex-Peerless from Bombay.”  However there are two “Peerless” ships – one leaving Oct. the other Dec.  Δ sends cotton on later ship.  Π tries to recover losses for late arrival on breach of K theory notwithstanding fact that Π never said anything when earlier ship arrived.  Held where mistake mutual over term that goes to heart of agreement (i.e. material difference) K is void per se.  

WPC Enterprises v. U.S. (1964) p.646CB. (Comparative negligence model) 

K can reasonably be read under two different interpretations.  Both sides think other in agreement w/ its own interpretation.  Holding that where both parties behave reasonable in dispute over mistake, but one party comparatively more negligent, the burden (loss) resulting from the mistake should rest with more negligent party.  U.S. govt here made original mistake in drafting and should have cleared up these ambiguities b/c govt wrote K in first place.  It’s very relevant that the bombers where the disputed generators were placed had already been built at time of dispute.  Eggs cannot be unscrambled at this point.

Unilateral Mistake

Avoidance of obligations b/c of unilateral mistake disfavored by ct, and only permitted if:

b) mistake computational or clerical;

c) enforcement of K would be oppressive and unconscionable; and

d) avoidance imposes no substantial hardship on the other party.

Marana Unified School Dist v. Aetna, (1985) p.673 CB (Voidable K for unilateral mistake). 

Contractor using adding machine hits wrong key, resulting in very low bid.  Discovers mistake after K awarded.  Contractor tells Π it cannot perform.  Π sues Δ (contractor’s surety/underwriter).  Δ argues K excused by honest, clerical, mathematic mistake.  Held that Δ excused from performance and general rule that unilateral mistakes inexcusable.  Ct applies following test to determine if unilateral mistake should excuse performance:

1) material error

2) enforcing K w/ error would produce outrageous result

3) no culpable negligence

4) no prejudice to other party (reliance loss).

STS Transport v. Volvo White, (1985) p.689 CB.

K for trading in trucks for 8 new ones.  Π discovers miscalculations made by Δ and refuses to perform K.  Δ turns in trucks.  Held that K not enforceable for unilateral mistake b/c of the big material difference in price and because mistake was latent, however where mistake blatant K cannot be rescinded b/c both parties should notice it.  Ct applies tress prong test to allow rescission of K for unilateral mistake:

1) mistake must relate to material feature of K

2) Mistake occurs despite reasonable care

3) Other party must be placed in position occupied before K made.

The Mailbox Rule

For parties contracting with one another from a distance.  Where there is reasonable time to accept an offer, acceptance dates from time letter posted, faxed, etc. (i.e. from the time it leaves control of the offeree).  As mentioned earlier, revocation must happen before acceptance.   

Cases:

Dick v. U.S., (1949) The Reverse Mailbox Rule, p655 CB.

Holding where offeroree sends acceptance with mistake, then points out mistake by transmitting telegram that arrives before acceptance, there is no enforceable K, since telegram prevents formation.  This is the federal common law rule.

Baird v. Gimbel (1933) p. 75 PM. (mistake in subcontractor bid)

J. Learned Hand.  Holding Δ subcontractor not held to mistaken bid where he recognizes mistake (of very low price) and points out mistake to Π before acceptance, notwithstanding fact that Π relied on Δ’s bid in preparation of its own bid which it had already sent to customer.  Ct declines application of §90 b/c there was no offer and acceptance, but only a bid.  Δ only offered to sell its materials at low price if it got the K, which it didn’t.  Δ made an offer, that was never accepted, so it wasn’t a promise that the ct would enforce (the essence of K law).

Janke v. Vulcan (1974), p. 662 CB. (PE; Gimbel rejected)

Δ subcontractor provides very low price quote to Π contractor.  Π asks Δ to reconfirm price b/c it is so low.  Π uses quote and submits its bid to customer.  Later on it becomes obvious that Δ producing pipe that doesn’t meet specifications.  Π forced to go out and replace pipe – at cost of $40K more than Δ’s bid.  Holding that where mistake in bid -- as to type of pipe to be used -- was reasonably relied on by Π contractor in work, promissory estoppel obligates Δ to meet specifications of K.  Although there is no offer/acceptance, Δ made offer that it reasonably expected Π to accept.  Implicit promise b/c Δ has duty to ensure materials are at least up to specifications of K.
Bilateral v. Unilateral Ks.

Bilateral K – offer open to acceptance

Unilateral K – offer requiring performance for acceptance

	
	Bilateral K
	Unilateral K

	Consideration
	Promise
	Performance

	Acceptance
	“I accept” through assent
	Completion

	When is there a K?
	At the beginning!
	At the end!


In cases of ambiguity, the courts lean towards bilateral agreements in order to avoid unjust enrichment.

Cases:

Davis v. Jacoby., (Cal. 1934) p. 79PM (Specific Performance Granted; Bilateral K)

Facts: Uncle of Π writes her and her husband that if they come to help w/ his affairs they “will inherit everything.”  Letter of acceptance sent but evidently lost.  As Πs preparing to perform (closing out affairs and moving) uncle commits suicide.  Uncle unaware of content of will saying that when he dies his wife, or in alternative, her nephews would get everything.  Π thus wants Δ nephews named involuntary trustees.  Δs argue that this was unilateral K requiring performance from Πs, and that this is what uncle wanted – and that Πs merely preparing to perform not enough.     

Cause of Action:  Breach of K in that will doesn’t conform to what Πs were lead to believe.

Holding: Where there is acceptance to uncle’s offer in the form of promise from Πs to perform, we have a binding bilateral K, and since damages insufficient, specific performance appropriate.

Commentary:  Niece had affectionate relationship with uncle and aunt whereas nephews much more remote.  Also relevant that husband of niece had closed his business in preparation for move.

Fitzpatrick v. Michael., (Md. 1939) p. 79PM (Specific Performance Rejected in personal service Ks)

Facts: Δ induces his nurse Π to live w/ him until his death at which time she’ll inherit all his property.  Π only paid $8/wk but she’s relying on promise of Δ.  Δ later holds Π as trespasser and evicts her.

Cause of Action:  Breach of K; specific performance.  

Holding: Doctrine of mutuality bars specific performance of executory K whenever duty of confidential or personal nature created.  However Π can recover money damages for fair value of her labor, les money she already received.  

Commentary:  Enrich calls this mutuality flip: that is, ct said that were Δ to seek specific performance against Π it would reject suit, so neither should Π be granted specific performance.  But alternative provided by ct (recovery of past wages due) is difficult proposition since we might not be able to figure out how much the K was worth.  And the judge would likely be very reluctant to order Δ to sell his house in order to meet the damages awarded Π if indeed Δ had no money.  Specific performance only granted when facts show Π has no adequate remedy at law (money damages).

Brackenbury v. Hodgkin., (Maine 1917)

Facts: Π, daughter of Δ receives letter saying Π could have use of property and would later inherit it if she comes and cares for Δ.  In reliance upon offer Π moves in to house and starts performance.  Relationship acrimonious and Δ orders Π from place.

Cause of Action:  Breach of unilateral K; specific performance in reconveyance of farm.  

Holding: Where Πs begin and faithfully perform unilateral K in detrimental reliance, equitable remedy of making Δ involuntary trustee until her death appropriate remedy.

Commentary:  Ct looks at following when assessing if equitable relief sought appropriate:

7. Unilateral K met where Πs performed as required

8. equitable interest of Πs created by performance

9. Πs never failed in performance

10. equitable relief allowed b/c statute in Maine allows courts of equity to grant relief in cases involving trusts.

Ct chooses path of unilateral K b/c that way Πs allowed to get out w/out being forever bound to K.  But ct also makes it difficult for promisor to back out once performance starts.  It’s very important to keep in mind that detrimental reliance is lurking in the shadows here.

Breach - UCC Remedies Available to Seller

Seller has broad freedom to chose her remedy when the buyer breaches.  General formula to keep in mind here is:

(K price) – (price obtained through reasonable sale of good to another buyer) + (incidental damages)

Note that seller does not have access to consequential damages or “costs avoided.”  There is also a general exepction to seller’s remedies where seller is lost volume seller.  See Neri v. Retail Marine,  infra, where seller entitled to lost profit.  

Seller can chose any of the following:

§2-703:

a) withhold delivery of goods

b) stop delivery (2-705)

c) proceed under 2-704

d) Resell the goods under 2-706; must be followed if seller chose this remedy.  Resale must be made in good faith and in commercially reasonable manner.  If private resale buyer must be given notice; if public resale notice required AND reasonable opportunity for inspection must be provided AND sale must be made in public market if one exists.  If seller resells and doesn’t follow §2-706 there are consequences – in such event seller will be limited to §2-708.  

e) Recover damages under 2-708: difference b/w market price at time and place for tender +  unpaid K price + incidental damages – expenses saved in consequence of breach.  If this method inadequate to put seller in expectation interest then measure the profit along with incidental damages.  See 2-708(2) for “lost volume” seller rule.
f) or in proper case the price under 2-709

g) Cancel

Incidental damages per 2-710

Liquidation or limitation of damages; deposits per 2-718.  Outlined infra.

UCC Remedies Available to Buyer §§2-712; 2-713; 2-711

Where seller fails to tender conforming good, buyer entitled to following formula:

[(Cost of substitute good from another seller) – (K price of good) + (incidental damages) + consequential damages)].

Buyer is also entitled to recover any deposit, down payment or full payment  §2-711.

Interests in K (Damages – Remedies at Law):

Expectation

Reliance

Restitution

Expectation Damages - §2-708 of UCC

most common damages in K; we put injured party in position she would have been were K completely performed.  There are formula (including five factors) and non-formula calculations.  See §347 Rst 2d for the five factors.  UCC formula is: [(market price at time and place for tender – paid K price to date) + (incidental damages per §2-710) – (expenses saved in consequences of buyer’s breach)]

1. Lost Value: economic value never received by injured party.  Subtract value received at time of breach from value of full performance.

2. Incidental Loss: cost incurred by injured party in reasonable effort to avoid increased losses to breacher. UCC governing section is 2-710, and is very expansive.  Examples:

a. Continued storage of goods

b. Interest costs

c. Transportation costs

d. Advertising cost incident in resale

e. Job-search fees for wrongful termination

f. Any other out-of-pocket costs that would not have been bourn but for the breach.

Special Note on “Cover”: §2-712 addresses “effecting cover.”  AVAILABLE ONLY TO THE BUYER.  Must be done in good-faith and without unreasonable delay.  Reasonable purchase of replacement goods in substitution of those from seller in K.  Failure of buyer to effect cover does not bar other remedies available to buyer.  Doesn’t matter that cover method not cheapest or most effective – only “reasonable.”

Why Expectation Damages?  Why do more than simply restore victim to position she was in before breach?  Three possible reasons:

· Expectations clearer to measure than mere lost opportunity costs (ass in reliance);

· Market efficiency argument – preferable.

· People should be punished for promises they do not keep, and expectation damages are often larger than simply putting person in place she would have been before K entered.

Expectation Case Examples:

Hawkins v. McGee (the classic example – wretched hand case)

Facts: Δ doctor agrees to operate on Π boy’s hand.  Δ anxious to receive some practice in then-novel field of skin grafting.  No written agreement here.  Δ tells Π “your hand will be 100% restored.”  Following operation Π is screwed; cannot use his hand in any practical manner.  Cannot hold down job, is maimed, probably wont have luck with the ladies, etc.  Π’s hand worse off than it was before the K.  Case probably stays out of torts b/c evidence for successful negligence suit lacking.       

Cause of Action:  Breach of warranty in that hand was not rendered 100% useful.

Holding: Where Δ made promise that hand would be 100% restored and operation botched, he owes expectation damages to Π.

Relevant Code Provision: 

Rationale: obviously since Π had injured hand to begin with we do not want to put him in position he was in before K

Commentary:  Possible reasons ct came down on doctor: 1) protect reasonable reliance; 2) facilitate agreements such as this; 3) discourage self-help; 4) place a high degree of duty on experts; 5) eliminate unjust enrichment of the promisor Δ; or 5) the simple morality of keeping promises.

Groves v. John Wunder Co., p. 27PM (Depression-Era landscaping case)

Facts: Π land owner contracts with Δ where Δ gets to remove gravel and operate Π’s screening plant, and Π gets to have essentially useless land leveled so that it could be put to other use.  Δ realizes costs of performance prohibitively expensive -- $60K --  and doesn’t perform.  Value of land upon completion would have only been $12K.  Trial court awards value of land upon completion (diminution of value).      

Cause of Action:  Breach of K; expectation interest for what it costs to get another to do the work.

Holding: Doesn’t matter that cost of completion much more than actual cost of land, and upon breach of K Δ must be liable for cost of completion -- $60K, notwithstanding to much greater cost.

Commentary:  Underlying regime that enforces promises that parties make to one another, in this case, that the work would be completed as Π wanted.  Problems with cost of completion calculations generally: they encourage economic waste on some measure, since the expenditure can be greater that the social benefit.  Counterpoint to this critique: the two parties will often times bargain to reach settlement before the trial date.  So it encourages efficiency.  Contrast this with dimunation of value, which doesn’t work as fast to encourage bargaining.  In the end, we are pushed towards costs of completion regime out of a sense of what is “just and fair.”

Peevyhouse v. Garland., p. 164CB (Diminution of value)

Facts: Π leases to Δ farm with coal deposits, with terms that Δ would complete restorative work at end of lease.  Lease ends and work not completed.  At trial Π awarded $5K more than value of farm were work completed.  Π relies on Groves.     

Cause of Action:  Breach of K; expectation interest in cost of work.

Holding: Where K term re: work is incidental and disproportionate, Ct declines to follow Groves, going instead with diminution of value.

Commentary:  Diminution of value = value of land were work completed.  Π can sell prop, take damages money, and buy new land.  

Diminution of Value v. Cost of Completion

	Diminution of Value – Law and Economics
	Cost of Completion – Moral Argument

	Court substituting its own deal for the K parties formed.  Court as activist institution
	Court enforces K that people entered into following their own goals.  Court s enforcement institution.

	Fosters efficient breach by rewarding smart decisions where both parties get something under court’s solution.
	Encourages waste or inefficiency and deters efficient breach.

	Follows the market value.
	Doesn’t really care much about what the land worth.

	Opens door for disingenuous or even deceitful behavior.  Parties need not always perform if they know courts will allow this easy exit.  Rewards breachers.
	Dosen’t want to reward breachers.


Neri v. Retail Marine, 30 NY2d 393 (1972) (Volume Seller Case; Security Deposits; Seller’s Entitlement to Profit under §2-708(2))

Facts: Π enters K with Δ retailer to purchase special boat, which Δ goes ahead and orders, accepting security deposit to hold boat.  Π later notifies Δ he must undergo surgery and will not purchase boat.  Δ keeps security deposit, even though another customer buys boat ordered for Δ.       

Cause of Action:  Π sues for recovery of security deposit

Holding: Δ retailer entitled to keep profit it would have have earned on K, plus incidental damages, and anything left over can be returned to Π.

Relevant Code Provision: §2-708(2)

Rationale: Lost volume seller; only applies if seller has excess volume of goods, and presumably would have been able to sell the goods to someone else.  We award the seller for the lost opportunity.

Special Note on Security Deposits: UCC says you can get deposit back minus any costs required to cover seller’s reasonably incurred damages.  Also under §2-718(2) even where there are no damages, the seller gets at least 20% of K price, or $500, whichever is the smaller.

Copylease v. Memorex, 408 F.Supp 758 (SDNY 1976) (Toner case; specific performance; ongoing acts test). p66 CB.

Facts: Π enters K agreeing to purchase Δ Memorex toner in exchange for “favorable price” and marketing exclusivity.  Shortly after Δ decides terms too generous to Π since Π not required to devote time promoting the toner.  Δ unilaterally alters K, which no longer makes Π exclusive distributor.         

Cause of Action:  breach of K seeking damages resulting from loss of exclusive dealership; specific performance sought.

Holding: Δ clearly breached performance, but further proceedings required to determine if specific performance appropriate -- a test that compels showing goods were unique, or that Π faced an “inability” to cover these goods (one could day this test could be met because Memorex toner was best in the market and sold itself by name often).

Rule: Determining if specific performance appropriate requires a two-pronged test: 1) no adequate remedy available at law, or put another way, irreparable injury that will result that cannot be cured through payment of money, and 2) no requirement of an ongoing relationship.

Relevant Code Provision: §2-716

Commentary: Most courts reluctant to order specific performance in Ks of ongoing acts; courts don’t like to force continuation of Ks contaminated by so much ill-will. 

Rationale: Lost volume seller; only applies if seller has excess volume of goods, and presumably would have been able to sell the goods to someone else.  We award the seller for the lost opportunity.

Special Note on Specific Performance (governed by §2-716):  usually granted in the following cases:

1. Conveyance of land

2. Contracts where seller delivering a very rare item (such as a Monet or Degas)

3. Reasonably crafted non-compete Ks between employer and employee.

Possible reasons we rarely see equitable relief in law of K:

1. Nobody cares to make the changes (apathy argument)

2. Powerful interest groups want it this way

3. Larger social interests run counter to this proposition (we don’t want to force parties with animosity to continue in an ugly relationship).

Lake River Corp. v. Carborundum Comp, 769 F.2d 1284 (7th Cir. 1985) (Posner; liquidated damages; granddaddy of law and economics)
Facts: Δ, maker of abrasive pwder for steel manufacture, enters K w/ Π to receive, buy, and “ship-on” powder.  Π buys and installs new bagging equip at Π’s insistence, at cost of $89K.  In K Δ agrees to give Π at least $553K in business over 3 yrs.  Π’s   

Cause of Action:  breach of K seeking damages resulting from loss of exclusive dealership; specific performance sought.

Holding: Δ clearly breached performance, but further proceedings required to determine if specific performance appropriate -- a test that compels showing goods were unique, or that Π faced an “inability” to cover these goods (one could day this test could be met because Memorex toner was best in the market and sold itself by name often).

Rule: Determining if specific performance appropriate requires a two-pronged test: 1) no adequate remedy available at law, or put another way, irreparable injury that will result that cannot be cured through payment of money, and 2) no requirement of an ongoing relationship.

Relevant Code Provision: §2-716

Commentary: Most courts reluctant to order specific performance in Ks of ongoing acts; courts don’t like to force continuation of Ks contaminated by so much ill-will. 

Rationale: Lost volume seller; only applies if seller has excess volume of goods, and presumably would have been able to sell the goods to someone else.  We award the seller for the lost opportunity. 

Notes on liquidated damages:  

They must be a reasonable estimate, at time of contracting, of the likely damages that victim will suffer upon breach of K.  Posner says: a) if damages otherwise difficult to calculate AND b) amount is a reasonable estimate THEN we have liquidated damages the court should enforce.  OTHERWISE, if amount is greater than these damages, what we have is a penalty.  THE RULE STRONGLY DISFAVORS PENALTIES.

Arguments for allowing penalties:

· They serve as disincentive for parties to breach.

· We should enforce the K.

Arguments against enforcing penalties:

· Penalties discourage efficient breach

· Sophisticated business entities know what they are getting into; we shouldn’t reward foolish behavior.

· It is the provence of courts to decide what dollar value should be assigned expectations.

Parker v. 20th Century Fox, 3 Cal. 3d 176 (1970) p. 41 CB (Expectation damages and the “duty to mitigate” rule)

Facts: K between Π Madame of Reincarnation and Δ film studio, whereby Π will star in musical film production.  Δ decides not to make film and offers to Π instead leading role in Western.  Π rejects offer and sues.  Δ offers affirmative defense that Π failed to mitigate damages (asserting unreasonable rejection of second film).  

Cause of Action:  breach of K; expectation damages.  Question – did Π unreasonable refuse to mitigate damages?

Holding: Π not obligated to accept starring role in second film since it was of different and inferior quality.    

Rule: Damages due Π in such cases is salary agreed to in K, less amount employer proves employee has earned OR with reasonable effort might have earned from other employment. 

Relevant Code Provision:

Commentary: Dissent here felt whether or not 2nd film was “different and inferior” was a question for the jury, not something to be resolved as a matter of law.  “Reasonable conduct in commercial affairs” governs here, under Cal. Law.

Rationale: Under Cal. Law, reasonableness not element of wrongfully discharged employee’s option to reject, fail to seek, etc.  

Security Store v. American Railway., 51 SW 2d 572 (Kan. App. 1932)

Facts: Δ American Railway fails to transport revolutionary furnace to Atlantic City trade show w/in reasonable time, and furnace arrives incomplete.  Cannot be demonstrated at the show.  Trial w/out jury awards Π damages.

Cause of Action:  Breach of K, damages for cost of booth and attendance at the convention.

Holding: Award of damages to Π appropriate in this case.

Consequential Damages – Special Notes

Only buyer afforded consequential damages.  The proof requirement here is guided by the “foreseeability” doctrine – that is, the breaching party (seller) must have been put on notice.  Note that many (but not all) lost profit cases seek consequential damages as the major remedy.  §2-715 speaks of two type of consequential damages:

1. Those general and particular needs the seller at time of K had reason to know of and that couldn’t be reasonably prevented by cover.

a. General needs rarely required to be made known.

b. Particular needs MUST be made known

2. Personal and property injuries proximately resulting from breach of warranty.

Special Note on Consequential Damages: Award of consequential damages is very restricted, this general rule having taken its queue from Hadley.  

Art II of the UCC and consequential damages:  Art II does provide relief for consequential damages, but only where seller breachers; proposed revision to Art II allows relief for buyer as well as breacher.

Case Examples:

Hadley v. Baxendale, 156 Eng. Rep. 145 (1854) (the classic consequential damages case)

Facts: Π Mill Owners contract with express courier Δ to deliver broken shaft to repair facility.  Δ assures Π of fastest possible service – two days.  During down-line transfer, Δ’s agents accidentally use slower delivery method for shaft – resulting in five additional days.       

Cause of Action:  Breach of K; consequential damages for profit lost by keeping mill closed five more days.

Holding: Π not entitled to recovery for lost profit where resulting closure was not foreseeable to the Δ express courier were delivery delayed.

Relevant Code Provision: §2-715; 

Rule/Rationale:  In these circumstances damages only allowed where they are reasonably foreseeable.  To show reasonable foreseeability we want to show damages : a) they are the natural course of things; or b) were reasonably anticipated (i.e. specific notice provided by the vistim to breacher at time of K).  In this case mill’s closing outside ordinary circumstances.  It was not the natural flow of Δ’s delay. 

Evergreen Amusement, CB (Lost profits; expectation; consequential damages)

Facts: Π contracts with Δ construction firm to complete drive-in theater.  Δ doesn’t finish until two months after promise date – well into season.         

Cause of Action:  Breach of K; consequential damages for profit lost while theater closed.

Holding: Π entitled to some damages, where Δ should have known that drive-in needs to operate during busy summer season to be viable.  However ct says you cannot grant profits since calculation too speculative.

Relevant Code Provision: §2-715; 

Rule/Rationale:  Award of lost profits only appropriate where they are reasonable calculation with high degree of probability.

Commentary:  Ct. found expert testimony here to be highly speculative.

Chung, (Lost profits; expectation; consequential damages)

Facts: Π enters K to operate space in mall as eatery; shortly before opening Δ mall management notifies Π of intention to breach in favor of more lucrative K w/ 3rd party.  Π tries to recover 10 yrs worth of profit – term of lease!       

Cause of Action:  Breach of K; consequential damages for profit lost pulling out space from under Π’s feet.

Holding: Π not entitled to recovery for lost profit where profits that Π alleged it would have earned were not “reasonably certain.”

Relevant Code Provision: §2-715; 

Rule/Rationale:  

Special Note on Lost Profits: 

Many jurisdictions now hold new businesses cannot recover for lost profits due to speculative nature of their environment.

Rst §351 – Where we have businesses engaged in high risk endeavors, application of Hadley rule appropriate – clamp down on consequential damages.  We people to remain in field otherwise society overall loses out.  We furthermore do not want parties in K to be absolute insurers.  

Costs Avoided:  Costs saved when injured party ceases to perform as result of other party’s breach.  Money required to complete the K is “saved,” we could say.  The breaching party gets “credit” for the costs the injured party avoided as a result of the breach.

Loss Avoided:  Injured party required to salvage materials/resources purchased as part of K if reasonably possible.  Reason:    not requiring this would put party in better position that she would be in were K fully performed. Subtract re-sale proceeds of salvaged goods from other damages.

Expectation Damages Formula:

[(Lost Value + Incidental Loss + Consequential Loss) – (Costs Avoided + Loss Avoided)]

Reliance Interest

Recovery for the way injured party has been made worse off by acting upon promise of breacher.  Think of this as what the injured party has given up.  These are costs incurred up to the time of the breach.  Think of this as backward looking, while expectation is forward looking.  Not only costs of performance, but costs in preparation to perform.  Place injured party in position he/she was in before the K was entered.

Case Examples:

Dempsey (the boxing tournament case)

Facts: Agreement for boxing match.  After Πs spend money and effort promoting match Δ Dempsey refuses to fight Willis, African American.         

Cause of Action:  Breach of K; 

Holding: Πs could only recover for expense incurred after K entered, but not expenses incurred if preparing for the K, and certainly not on any lost-profit theory.

Relevant Code Provision: §2-715;

Rule/Rationale:  Reliance measure pursued here b/c expectation interest too difficult to measure.  Expectation would have gotten Πs the costs incurred plus the lost profit.  Would have been much greater than any reliance interest.  The problems for figuring expectation interest far too great here.  This was a special, one-time event.  Also relevant to inquiry here is fact that Πs were amateurs and unsavy businessmen, incurring lots of expenses on reliance upon something that wasn’t certain.  They were probably trying to break into the tightly controlled market that clubs dominated.  Outcome might have been different if this were match that occurred every Saturday for two years prior, or something like that, since there would have been baseline from which to measure lost profits.  

L. Albert & Son v. Armstrong Rubber Co., 178 F.2d 182 (2d Cir. 1949) p. 125 CB (quasi-expectation case with reliance involved; Rst §349)

Facts: Δ, Armstrong Rubber Co., rubber refinery, agrees to buy 4 refiners, but last two delayed.  Δ refuses to accept all 4, but already accepted power engine and starting using it.  Trial ct dismisses claims on refiners, but grants damages to Π for power engine.  Δ offered affirmative defense that it shouldn’t pay b/c Π would have lost money in business given dramatic drop in rubber prices resulting from global glut in supply.  Δ files reliance counterclaim.    

Cause of Action:  Three qstns on appeal: a) was Π’s delivery of last two refiners late enough to justify rejection of entire order?; b) was Π entitled to interest for cost of engine that Δ converted?; and c) could Δ counterclaim for reliance?  

Holding: delivery late enough to justify rejection, interest costs appropriate, and some reliance damages could be granted to Δ on counterclaim.

Rule: While promisor not insurer of promisee’s business ventures, where promisee makes outlay in anticipation of performance, promisee may recover such outlay, subject to promisor’s successful demonstration that promisee would actually lose money had K been performed.   

Relevant Code Provision: See Rst. §349.

Commentary: Difference b/w this and Dempsey is that Dempsey lacked compelling evidence that that the Π’s would have lost money.  Here Π’s would have almost certainly have lost their shirts in this deal.

Restitution  Interest §§373-374

Very generous remedy and also not standard measure.  Unjust enrichment of one or more party at time of breach.  Underlying quatum merit theory: regardless of there being no K, we have done work for another party and are justly owed compensation.  Reasonable value of benefits received by one party.  When party seeks restitution, recovery is value of tangible benefits received by other party.  This is really just a sub-component of reliance.  Two ways to look at this:

1. What it would have cost benefited party to hire someone else to do the work (costs avoided).

2. Net worth of benefited party after injured party acted less the value before the K.  (net benefit approach).

Restitution must be mutual!  Injured party must also return to breacher any benefits received.  If no mutual restitution, then ct will not allow restitution damages.  Majority rule is that willful breacher cannot recover restitution interest. 

The UCC and the Rst 2d on Restitution

§2-601 – buyer can reject goods that fail to conform to K (perfect tender rule), e.g. where goods are delivered even one day late, of an inferior quality, etc.  Exception to this: Substantial performance rule holding that buyer cannot back out once work is almost done.  In such cases applying perfect tender rule would be grossly unjust.

§2-606(1)(a) – reasonable opportunity to inspect option

§2-608 – buyer can revoke acceptance if non-conformity substantially impairs value to him

Rst 2d §371 – Measure of restitution based on reasonable value or increase in value to property

Four additional things to keep in mind when approaching restitution:

1) Non-contract (i.e. there is no contract, or it is a quasi-contract (implied in fact or implied in law);

2) An alternate to expectation

3) Recission approach – b.c of the breach court will undo K and try to make parties whole again, putting everything back to the way it was before.  We try and pretend there was no K.

4) Carries remedy for the breacher per §2-718, but application in case law inconsistent.  Most common breacher remedy is recovery of security deposit.

Cases:

Colonial Dodge v. Miller, (1982) p. 138 CB (bad tires on new car)

Facts: Buyer wants money back for car that is missing spare tire.  Trial ct says 2-608 bars recovery of money for car since missing tire doesn’t substantially impair value of car.

Cause of Action: Breach 

Holding: Can get money back b/c there was no opportunity to inspect the car, per 2-608(1)(a), notwithstanding fact that buyer accepted car and drove it home. For amount that buyer already paid, he turns to §2-711 to recover price.

Relevant Code Provision: §2-608 and 2-711.

Rule/Rationale:  This is a rescission approach ( ct saying there is essentially no K, under the perfect tender rule, b/c unless goods presented (tendered) are exactly as promised, the purchaser has the right to reject the whole.

Vickery v. Ritchie, 88 NE 835 (1909) (Shady architect; rescission and restitution; implied K)

Facts: Π contractor builds bath house for $33K, but K signed by Δ puts price at $23K.  Architect was fraudulent and working both ends, quoting lower price to Δ as inducement.  Price Δ believed he was paying roughly the amount by which property would be increased in value.  Π wants to get paid, saying Δ unjustly enriched by his work.

Cause of Action: Breach 

Holding: There is no K b/c there was no meeting of the minds (rescission) and thus Π can recover labor and materials used on project, notwithstanding arguments Δ made that Π’s price was greater than the actual increase in property value.

Relevant Code Provision: pre Rst 2d §371

Rule/Rationale:  Award of fair value for work – what it would have cost any other contractor to do the work.
Dunnebacke v. Pittman, 257 NW 30 (Wis. 1934) (quasi-K; nothing ever signed)

Facts: Π handyman sues to recover for work completed on Δ’s prop, a beachwater wall.  Facts highly disputed, but it looks like Δ never expressly told Π to go ahead with the work.  Δ hated the wall and thought it was hideous when she arrived home and saw what Π had done.  Δ even asked Π to destroy the wall.

Cause of Action: Breach 

Holding: Where no unfair or inequitable benefit bestowed on other party, and Δ here made no attempt to retain work of Π, there was no unjust enrichment  

Relevant Code Provision: pre Rst 2d §371

Rule/Rationale:  Award of fair value for work – what it would have cost any other contractor to do the work.

Oliver v. Campbell, (1954) (quasi-K; nothing ever signed)

Facts: $850 K for Π to do legal work for Δ.  Before time specified over, Δ fires Π, because cost of legal work much greater than Δ ever thought it would be.  Π had only received $550 out of $850 K, and furthermore Π says fair value of his work really $9K (ct later fids this to be $5K).  Δ asserts that when he fired Π K ceased to exist and he didn’t owe anything.  Expectation clearly not enough for Π in this case.  

Cause of Action: Breach 

Holding: While Δ can not at once repudiate K and seek to enforce its terms, where work nearly completed or complete, Π can only recover for K price.  Thus Π only entitled to additional $300 here.

Relevant Code Provision: pre Rst 2d §371

Commentary: Breacher estopped from using K as his defense here.

Keep it in the Family!

Classic K law abhors making decisions on familial disputes.  Two underlying doctrines:

1) The specter of unlimited litigation

2)  Intrusion into private spheres

Balfour v. Balfour, (England 1919) (old school)

Facts: Husband Δ goes to work in Sri Lanka, leaving wife in Britain.  Before leaving he promise her stipends for her maintenance.  Eventually he stops sending them.  

Cause of Action: Breach 

Holding: Ct refuses to enforce assurance made by husband to wife, holding in part that there was no consideration (wife only performing “usual duties”), that this was gratuitous (gift) and observing that wife can seek other remedies under alimony theory, and prefers forum of family court address case, where socially protected status afforded.  

Commentary: Parties probably didn’t intend that promise would be enforceable in court of law.  Court again refrains from intruding on marital dispute.  Underlying principle that court shouldn’t sully domestic happiness. (whatever!)

Marvin v. Marvin, (Cal. 1976)

Quantum Merit – Equitable remedy.  Later rejected by Appeals ct.

Hewitt v. Hewitt, (Cal. 1976)

Implied K theory, rejected by court.  Reasoning state had legitimate interest in encouraging people to marry.  

Warranties Generally

2-314 Implied Warranties as to “Merchantability.”  This only applies where seller is a merchant!  All points featured in 2-314 are conjunctive.

2-315 “Particular purpose.”  Idea is to hold sellers liable who hold themselves out as having specialized knowledge of the products they are recommending buyer use and apply as seller suggest.  Use 2-315 when goods being used in some eccentric, particularized way.

2-317 Resolves conflict between express and implied warranties.

Cases:

Hunt v. Perkins, 352 Mass. 535 (1967) 

Facts: Π buys engine from Δ for boat; engine develops problems.  Δ had miniature statement on back of K that said Δ made no warranties for the engine.

Cause of Action: Breach of implied warranty of merchantibility; breach of implied fitness for a particular purpose. 

Holding: Where exceptions to warranty not conspicuously present in instrument of sale, limit on warranties cannot bar action for breach of K.

Relevant Code Provision: §2-316

Rule/Rationale:  UCC demands that exclusion be conspicuous and in writing. 2-316.

Glyptal v. Englehard, 91-12406-C, p. 93 PM.  (Bad train paint job) 

Facts: Δ sells paint pigments for Π to use on 3P train painting K.  Shipments of pigment arrive to Π w/ statements dicaliming warranties.  Paint shipped chemically different than sample Π originally inspected.  3P pissed and rejects this paint.  Π goes back and uses substitute recommended by Δ.  Even bigger problems develop and 3P’s trains start to fade very quickly.    

Cause of Action: Breach of express and implied warranties. 

Holding: Δ breached implied warranty of merchantability 2-314(c) as well as express under 2-313.  Finally Δ breached fitness for particular purpose for the replacement pigment (since Δ knew this would be used on the trains).

Relevant Code Provision: §2-313 Express warranties

Rule/Rationale:  Under 2-313 samples create express warranties.  Treated just like an express warranty.  Providing sample is affirmative action.  Both parties understand decision to order the pigment based on outcome of the sample.  And Δ knew what impact of substandard paint would be here.  Δ knew this paint was being used on large trains.  

Flexible Contracts (Price and Quantity)

Relevant Code Provision: §2-305

§2-305 reduces CL requirements of definiteness and certainty

Two questions implicated:

1) What is party’s intent?

2) Were terms precise enough to be enforceable?

Examples of price flexibility:

1) Open price K

2) Costs-plus K (where cost of good-to-be-built indefinite)

3) Escalator Clause – price increases over term of K

Examples of quantity flexibility:

1) Automobile parts manufacturer in direct & exclusive relationship with GM

2) Middleman business arrangement

Non-K relationships (pre-contractual agreements)

1) Blanket Orders- goods precisely “released;” SELLER controls quantity; each time this triggers a new K.  No K rights created until the “release.”  Manufacs. avoid injury this way; liability limited

2) Standing Offer – Same as above but where BUYER controls quantity.

Requirements K

1) BUYER gives up some freedom b/c it has to buy exclusively from SELLER.  Consideration for BUYER is exclusivity of business b/c buyer gives up right to purchase from other sellers.

2) On SELLER side we call this Output K

Also see Rst §87 for Options Ks.

Cases:

Empire Gas Corp. v. American Bakers Co., 840 F.2d 1333 (7th Cir. 1988) p.753 CB

Facts: Propane gas distributor and bakery with large truck fleet enter K for 3,000 conversion units and 4 yr exclusive supply provision.  Δ never converts fleet and never buys propane.

Cause of Action:  Breach of requirements K.

Holding: Where buyer provides no evidence (reasonable explanation) for reducing requirements to ZERO buyer is liable for damages to seller.

Relevant Code Provision: §2-306; “unreasonably disproportionate” language – ct interprets this as drafters concern with buyers increasing their “requirements” in order to turn around and sell goods in competition with seller.

Rule/Rationale:  Buyer cannot reduce requirements to zero and still be held to have acted in good faith

Commentary: Damages based n expectation; two reasons ct didn’t allow buyer to reduce requirements to zero: 1) blatantly not what language of K said; 2) §2-306 commentary says estimate regarded as center @ which parties intend variation to occur.

. 

The Parole Evidence Rule

Generally – approach to formation of K; adoption of written agreement that parties regard as statement of their final agreement.  The big question thus: what priority does the final writing take over what was aid previously (ie prior drafts, discussions, etc.).  PER has nothing to do with things done after the agreement!  The presumptive idea is that final writing should take priority over earlier attempts to reach a K.  But there are exceptions, and that’s why we have the PER.  DOESN’T MATTER IF EVIDENCE SOUGHT TO ADMIT IS ORAL OR WRITTEN.  Important to ask yourself:

1) Should we even have a PER?

2) If so, how far should we enforce it?

Two competing principles here:

1. Respect the document (the four corners) and limit efforts to expand the PER

2. Respect the intent of the parties

To a degree, regime that only uses one approach has drawbacks, and does not adequately meet the underlying goals of K law.  Compromise.

PER Chart
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Two step process ( 1) court w/out jury first asks if K full or partially integrated.  2) If judge finds partial integration jury next takes it up.

Corbin v. Williston Approach to PER

1. Corbin wants subjective approach to PER – that is he wants us to look at the intent of the parties when determining the extent of integration.  This is still the approach of the California courts.

2. Williston on the other hand would have us ask “is this the kind of writing parties usually us in these transactions?”  He wants us to look to the four corners.  If K clear, final expression of parties’ final intent, and terms of K unambiguous, the extrinsic evidence is flatly barred.  This is the preferred New York rule.

UCC §2-202 Generally

Evidence that contradicts the final K may not be used as evidence, but evidence that merely explains or supplements the terms may be submitted.  Following evidence can be submitted:

· course of performance, dealings or usage of trade (see §1-303); and

· evidence of additional terms UNLESS the K intended to be final (“complete and exclusive”).

Cases

MCC-Marble Ceramic, Supp. (K in Italian)

Facts: K is in Italian, which Π’s rep during negotiation didn’t understand.  Terms of K say: 1) if payments not received on-time, shipments would be withheld, and 2) if Π has problem w/ quality such problems must be communicated in writing before any action taken.  There is evidence that during negotiation, parties agreed that K would not be bound by these terms.  Π now seeks to have these terms not apply.  Π tries to use testimony of ex-employee of Δ who did translation.  

Cause of Action:  Breach of K based on quality of marble.

Holding: Evidence of earlier oral agreement not admissible under PER since it was entirely inconsistent with the K (contradictory), notwithstanding fact that K was in Italian.

Relevant Code Provision: §2-202; Article 8 of the CISG

Rule/Rationale:  CISG has no parole evidence rule, and directs us to an evaluation of the “totality of the circumstances.”  The fact that parties started to ship and receive goods and signed the K very persuasive to the judge.  They acted as if they had a K.  Doesn’t matter that K was in Italian, since Π assumed this risk.  Keep in mind the natural tension here, between a regime that looks to the intent of the parties, and an objective reading of the K (plain-meaning).  CISG says final written K merely part of the totality of the circumstances.  Also love of formalism part of the anglo tradition of K.  Such an emphasis seems eccentric in other parts of world.

Mitchell v. Lath, 247 NY 277 (1928) (the Lady and the Ice House Case)

Facts: During negotiation on sale of land, Δ assured Π that unsightly ice house on another property controlled by Δ will be removed – something very important to Π.  No mention of this ice house agreement appears in the K.  Π had obviously relied on the promise in her decision to finally purchase the land.  Times goes by and ice house not removed.

Cause of Action:  Breach of K; fraud?

Holding: An oral promise to remove an ice house. While collateral to a written agreement for sale of land, not admissible under PER, since it is too closely related to the written K and should have been part and parcel of the K (appearing in the written agreement) if it is to be enforced.

Relevant Code Provision: Pre UCC

Rule/Rationale:  Ct holds K to be fully integrated, full and complete.  “Might naturally” test.  If seller really agreed to remove ice house, it was term which probably would appear in documents exchanged by parties.  Was not the type of term that “might naturally” be omitted from writings.  Were UCC around at this time, it might be held to contradict final terms, and for this reason couldn’t be admitted even if K only partially integrated.  Ct comes up w/ following three-pronged test to determine if extrinsic evidence can be admitted.  In present case oral agreement can vary the written K if following is demonstrated.  Oral agreement must

ii. be collateral to final agreement (written)

iii. not contradict express/implied provision (written)

iv. be something parties would not ordinarily put in writing (must not be so clearly connected to principal transaction as to be part and parcel of it). IT IS HERE THAT CT FELT Π COULD NOT PREVAIL.

Masterson v. Sine, 68 Cal. 2d 222 (1968) (weird, crazy land transfer case, bankruptcy and PER)

Facts: Π transfers land to Δ w/ condition that Π retains right to purchase land back during window of time.  Repurchase terms favorable b/c they have depreciation terms set out.  Π however goes into bankruptcy.  Π’s trustee tries to exercise repurchase right in order to satisfy Π’s creditors.  Δ says agreement negotiated w/ understanding that only Π himself would be bale to exercise the repurchase option.  The agreement says nothing about the repurchase right being transferable.

Cause of Action:  

Holding: Trial court erred in excluding evidence Δ tried to introduce that repurchase option was not assignable.

Relevant Code Provision: UCC §2-202

Rule/Rationale:  Court must find that this is not complete integration for the PER to even apply, and thus says limitation on transferability non-contradictory to terms of agreement.  Seems to be a stretch.  Judge Traynor has very relaxed approach to PER.   

Binks v. Presto, 709 F.2d 1109 (7th Cir. 1983) (the Burger case)

Facts: Docs exchanged over several months for components in assembly line machine.  Machine delivered late w/ multiple problems.  Δ refuses to pay.  Π sues to recover price.  Π says K defined maximum number of burgers that could be loaded, while Δ says K defined only the total weight that could be loaded.  Δ tries to introduce extrinsic evidence to prove its case.  Literal formal reading of K clearly supports Π’s argument that K defined total number of burgers that could be loaded, and not the total weight).

Cause of Action:  Breach of warranty

Holding: Evidence that capacity of machine measured in total weight rather than individual units so contradicts the express language of the written K that is must be excluded.   

Relevant Code Provision: §2-202

Rule/Rationale:  Under modern (UCC) application of PER, extrinsic evidence excluded if: 1) writing intended to be final expression of parties intent, and 2) evidence CONTRADICTS or is otherwise inconsistent w/ the terms of the K. 

Commentary: Going with the Δ’s weight argument would require doubling of unit specifications in the K.  Evidence that machine could be double-loaded would be inconsistent w/ the agreement.

Palladino v. Cantadino, 629 F.2d 1304 (9th Cir. 1980) p. 892 CB.  (Canning Tomatoes Dispute)

Facts: Π tries to submit evidence of oral agreement that Δ would buy all its harvested tomatoes each season, despite fact there was an anti-glut provision in the K during which time Δ could reduce purchases..        

Cause of Action:  Breach of K.

Relevant Code Provision: §2-202 PER. 

Holding: Where evidence of oral agreement so contradicts express terms of K, evidence is excluded by the PER, notwithstanding Δ’s agent may have assured Π that Δ would have bought all the tomatoes even during gluts.

Critique: Π also tried on theory of fraud and lost.  Important to recognize that Π member of large trade association and that the association had prepared this form K for its members – which Π used.

Johnson v. Green Bay Packers, (Wis. 1956) p. 920 CB.  (You suck and you’re fired)

Facts: In negotiation Π tells Δ he doesn’t like dismissal clause.  Δ’s agent agrees clause will be removed and writes across back of form wording indicating that Π would be “season employee,” which, within trade, means termination only for good cause.  Π receives K and clause not removed.  Shortly after beginning to perform Π fired for losing games.  Π’s brings action calling for reform of K (removal of clause), or in alternative, written note should prevail under the PER.     

Cause of Action:  Breach of K.

Relevant Code Provision: §2-202 PER. 

Holding: Ct reforms K – an equitable remedy not requiring a jury.  Doesn’t even turn to PER in sense that jury would contemplate evidence of prior discussions.  

Critique: To bar remedy would be huge injustice here.  Remember that big point of PER is to check power of run away juries.  

Exceptions to the PER; vehicles of circumvention:

1. Interpretation

2. Conditional Delivery – K will only take effect if something else occurs.  Court doesn’t bar evidence of this b/c it is a separate agreement.  K doesn’t come into effect if not for other agreement.  See Meritt v. Walter Pocock Assoc. Brokers, Inc., (Arizona 1970) p.887 CB.

3. Fraud

4. Reformation

Fraud and the PER; Generally

Anderson v. Tri-State Home Impr. (Wis. 1955) p. 912 CB.

Facts: Δ’s agent induces Πs to buy siding for house.  Δ says purchase covered by 30 yr warranty, and that product had been tested.  However final K contains clause saying promises or representations could not be relied upon as warranties.  Π suffers significant damage.  

Cause of Action:  Breach of warranty. 

Holding: When statements made in creation of K are made fraudulently, they are not barred by PER, and are part of  the warranty, notwithstanding seller’s attempt to disclaim them through express wording in the K.

Rule:  this is the rule for fraud the conflicts with the PER.

Strategies is asserting fraud

Three avenues can be taken by the litigant:

5. Tort theory – Π victim of deceptive practice; The K itself has no place in the analysis and the remedies offered will be much greater than that in K law.

6. Rescind the agreement – (circumvent the PER).  Π will argue that K only entered b/c of the misrepresentations made; now that it’s obvious false statements made there is nothing that convinces us to sty in the K.  Here the evidence as to contents of K not relevant, but the existence and enforceability of the K in the first place is the question.  Here the remedies are restitution.
7. Pure K theory – turn the fraudulent statement into a warranty and sue for breach.  Damages would be expectation based.  Πs argue here that they had a K that promised at least as much (e.g. 30 year siding in Anderson).  This however can be controversial since you are asking court to ignore the writing.  

Battle of the Forms - §2-207

UCC intention is to lessen the problems presented by the rigidity of the CL Mirror-Image rule.  Adding terms not always a deal-breaker!.  Analyze battle of the forms problems as follow:

· Is there an effective acceptance (“definite” of “written confirmation” sent w/in “reasonable time”? §2-207(1)  If yes, it will operate as acceptance, even if there are additional or different terms “seasonable,” unless there is express statement/wording limiting acceptance to other party’s “assent to the additional terms of offer.”  In such case we then have counter-offer.

· If one or both parties not merchant, then these additional terms are just proposals for addition to the K.

· However between merchants, if none of the following apply (§2-207(2)):

· offer expressly limits acceptance to terms of offer

· the additional terms “materially alter” the K (This is a fact inquiry).

· notification of objection to additional terms is given w/in reasonable time

then any additional terms automatically become part of the K.  If any of the above three exceptions apply, then we call the acceptance a counter-offer, and there is no K until this has been resolved.  

· If there is no effective (i.e. written) acceptance, then look to §2-207(3), which looks to the conduct of both parties to determine if they have a K, although no writing expressly establishes a K.  In such cases look at terms to which parties have already agreed. Supplementary terms incorporated under other terms of the UCC.

*Special Note on Battle of the Forms: Attempts by sellers to make silence or inaction on part of buyer an acceptance of the seller’s counter offer are no good under the UCC. This is b/c seller must do the following:

3) state that seller unwilling to go forward on terms of offer; and

4) state that seller’s terms will not control unless the buyer EXPRESSLY assents to the seller’s different or additional terms.

Doing this is too much like the “last-shot” doctrine under the CL, something §2-207 was intended to eliminate.  Remember K law doesn’t like acceptance through silence!

So if we have a counter-offer, to which other party doesn’t expressly ascend, and performance of K begins (shipment of goods, etc) then the term not expressly agreed to drops out of the K, and we default to 2-207(3); other terms ad language in the Code are then used to define the K (§§2-314, 2-315, 2-715, etc).  

To summarize, under §2-207(1), even if terms additional and different to offer are included in the acceptance, the original offer is held to have been accepted, unless the acceptance is made conditional upon the seller’s express consent to the additional/different terms.

Form Contracts -- Adhesion

Case Examples:
ProCD v. Zeidenberg, p.129 PM (Sneaky Internet Entrepreneur and Store Bought Software)

Facts: Δ purchase software put out by company that compiles phone directories then takes data and opens on-line portal for people to get same info for much cheaper.  Δ continues to buy updates and feed his database.  Software box has shrink wrap notice notifying customer that terms of license inside box apply.  In order to run software you must click on agreement to terms of license.  License prohibited distribution to 3rd parties.  License stipulated that if buyer didn’t like terms he could return software for full refund.

Cause of Action:  Breach of agreement and Π seeks injunction; Δ asserts defense that form K not enforceable b/c he didn’t get to read it before buying software.

Holding: Not reading terms of form K until after software purchased does into void enforceability of K. 

Relevant Code Provision: §211 Rst 2d. 

Rule/Rationale:  Π accepted offer as soon as he started running software.  Problem resolved by simple offer and acceptance application.  There is duty to read.  Once terms stick to you they are binding and you have little recourse. 

Form K black letter law (has fallen into disfavor):  anything in the form K is accepted by you, regardless of your having read each term.  You have a duty to read.

Form Ks desirable b/c:

1) w/out them too many transactions would be too cumbersome

2) if buyer could nullify K by saying he didn’t read it then companies would be reluctant to engage in selling these products.

Criticism of Form Ks:

1) opportunity for large powerful entities to impose hidden terms on consumers

2) People engaged in transactions and often times fail to inspect every little thing in the agreement.

Modern exceptions to form black letter law:

1) Where form not a K but an instruction sheet, manual, etc.

2) Where terms in dispute not conspicuous

3) If form violates applicable plain language statute

4) If terms ambiguous they will be construed against drafter

5) Where they are contrary to public policy

Classic Battle of the Forms Cases

Case Examples:
C. Itoh (America) Inc. v. Jordon Int’l Co, 552 F.2d 1228 (7th Cir. 1977) p. 798 CB (Steel coils and arbitration case)

Facts: Δ’s acknowledgment of Π’s purchase order says acceptance of the PO conditional to Π’s assent to the terms in Δ’s form, including arbitration clause.  Π says nothing and parties start performing K.  Things go very bad and Π sues Δ alleging breach as to the quality.  Δ tries to assert arbitration clause, saying it was counter-offer that Π accepted.       

Cause of Action:  Breach

Holding: Arbitration clause not part of the K, since Δ’s wording in its form not enough; there must have been express assent on part of Π to the additional terms.  There should have been separate and affirmative assent. 

Relevant Code Provision: §2-207(1) and 2-207(3) 

Rule/Rationale:  So what were terms of K?  Ct looks instead to §2-207(3) and interpretation in accordance with the trade usage.  Critique:  this really isn’t good application of UCC 2-207 since Δ should have made argument that arbitration was part of the trade usage.  And arbitration language probably didn’t materially alter K since it was industry norm.  Proposed revision to 2-207 accepts conduct indicating an agreement and writing on final version as an enforceable K.  Besides, it is unlikely that Δ didn’t mean to accept Π’s order until Π ascended.  

Idaho Power v. Westinghouse, 596 F.2d 924 (9th Cir. 1979) p. 798 CB (battle of the forms; price quote; generator fire)

Facts: Δ sells voltage regulator to Π; “terms and conditions” on Δ’s form (the offer) limited recovery to cost of generator, barring incidental/consequential damages.  Machine starts fire in Π’s factory.        

Cause of Action:  Breach of warranty

Holding: Liability limitation “terms and conditions” clause was binding term of K, where two large corps aware of limitations in form (offer) even though acceptance form had additional terms. 

Relevant Code Provision: §2-207(1) and 2-207(3) 

Rule/Rationale:  Idaho Power Π accepted the terms in the offer.  The mere fact that Π’s acceptance form said something different doesn’t mean that it became part of the K – it didn’t, even though it P’s form said it “superceded all previous agreements.”  If Π sent a form back with express conditional wording, and Δ then shipped, we would have had a different outcome.   Also since Idaho Power said nothing after receiving the Price quote from Δ, and the regulator was shipped and installed, there was no seasonable objection.  This is another reason to hold that there was no counter-offer.  

Steiner v. Mobil Oil Corp., 569 P.2d 751 (Cal. 1977) (franchise fiasco; 2-207 Knockout! rule)

Facts: Π gas station operator has relationship with Δ Mobil having bought large quantity of its products.  Prop owner wants out and Π approaches Mobil and negotiates financial support from Δ sufficient for Π to buy station.  Π repeatedly makes known in negotiation that 10 yr discount critical to Π’s acceptance.  Π maes the offer, filling out terms, including statement that discount irrevocable.  Mobil standard form of acceptance transmitted without any reference to discount, using instead Δ’s boiler plate language that discounts revocable.   

Cause of Action: Breach of K 

Holding: 

Relevant Code UCC §2-207(a) and (c)

Rule:

Commentary:  Π provided Δ plenty of notice that deal could not go through unless it included irrevocable 10 yr discount.   Hard to tell if franchise agreement governed by UCC Art 2, but Cal. Ct decided that it is in this case!  

Klocek v. Gateway, Inc., D. Kans. 2000 (7th Cir. 1977) PM 144-47 (home computer fiasco; battle of the forms)

Facts: Π receives computer at home ordered from Δ.  Clause in instruction booklet shipped w/ computer limited dispute resolution to arbitration panel; buyer Π given 5 days to seasonably object, and if not, all terms/conditions become binding.         

Cause of Action:  Breach of warranty re: computer compatibility w/ peripherals.

Holding: Where Π not merchant, and Δ vendor ships computer w/ terms additional or different, such terms not part of K unless Π expressly ascended (agreed).

Rule:  terms in package additional and different from what Π proposed (he made to offer), AND THEY ONLY BECOME OPERATIVE if the Π accepted – something beyond mere silence, as Δ argued. 

Relevant Code Provision: §2-207 Kansas 

Rationale:  Case really turns on whether K formed before/after seller communicated terms w/ buyer.  Π made the offer to purchase, and Δ accepted this offer when it completed sales transaction/shipped the computer.  So when Δ or other merchants accept credit card over the phone (or internet?) they are accepting the offer made by the customers.  Sellers should not be able to throw in terms after the offer and acceptance, at time they ship the product, that the customer had never before contemplated.  Agin, as we see in other cases, ct says there is no reason to infer that buyer’s silence meant the buyer agreed with the additional terms thrown in by the seller.  Contrast this w/ ProCD, where 2-204 was used to hold computer software buyer to the terms of the K, even if such terms not apparent when buyer purchases software.  

Interpretation – §1-303 Generally; hierarchy

Generally courts will look at the following to give meaning to disputed terms in an agreement, as laid out in §1-303:

6) Express terms (ie the actual written K)

7) Course of performance

8) Course of dealings

9) Usage of trade

Cases:

FedEx v. Pan Am, 623 F.2d 1297 (8th Cir. 1980) p. 845 CB.  (pilot training dispute)

Facts: FedEx Π buys bunch of planes from Δ; terms of agreement stipulate Δ will provide “initial training” of pilots for these planes.  First two planes come, but delivery of others put off while Π assembles financing.  Π also sets up its own flight school to train pilots but later sells it off.  Much later, Π goes to Δ and expects Δ to train all the crews necessary for its planes.  Δ refuses saying it was only obligated to train crews for first two planes.         

Cause of Action:  Breach of K.

Holding: Court looks to usage of trade w/in industry and finds that “initial training” was only the amount needed to get planes up and running.  Δ not required to train as many pilots as Π needed for Π to run successful business.

Relevant Code Provision: §1-303. 

Critique: Usage of trade probably not applicable here b/c nobody in industry had ever used these jets for novel, express package delivery netork that FedEx was setting up.  Usage of trade at this time almost exclusively limited to use of planes as corporate jets, requiring only one crew per plane, and these planes usually sold one at a time, not as part of large order.

Nanakuli v. Shell Oil, 664 F.2d 772 (9th Cir. 1982) p. 892 CB.  (Hawaiian Asphalt)

Facts: Π large paving company enters 7 yr K where Δ supplies ts asphalt.  Price ste as “Shell’s Posted Price at time of delivery.”  Prices go up, and Shell increases price to Π, even though Shell had waived increase in earlier deliveries.  Δ eventually hits Π with increase and Π resists.  It was industry practice for suppliers of asphalt to eat price increases themselves during period of K rather than pass it on to buyers in the bidding K business in Hawaii.        

Cause of Action:  Breach of K.

Relevant Code Provision: §2-305 – price can be fixed by seller if done so in good faith; §1-201 good faith definition: “reasonable commercial standards of fair dealing.” 

Holding: Where Π introduces parole evidence of relevant trade usage and course performance, in order to explain or clarify terms of agreement, provided such evidence doesn’t contradict the agreement, Δ supplier prevented from increasing price of asphalt, notwithstanding fact that there was no mention of price protection in K.

Critique: Majority of Πs business comes from public bidding, requiring long period of wait.  Shell Δ was new to business and located many thousands of miles away.  Ct looks to what industry usually does in order to define “good faith.”  This is an outrageous case since the ct is really stretching to a point where trade usage and course of dealings trump express wording in the K.

Modification and Waiver

· Modification of K requires offer and acceptance (mutual assent).  One party cannot later re-assert what has already been modified.  Look to §2-209 in Code cases.  Modification could bump agreement into the ambit of statute of frauds if change in terms make K the type of K that requires compliance w/ statute of frauds! 

· Waivers can be unilateral, and there is no requirement for consideration (even under CL).  On party makes essentially what is a gift.  However at any point party that granted waiver can say ‘from this point forward we will no longer waive this term.’  So waiver can be unilaterally reasserted, but the other party must know it is being reasserted.  

Cases:

Universal Bldrs v. Moon River Lodge,  (Pa. 1968) p. 931 CB.  (waiver case)

Facts: Construction K for Π to build new motel for Δ.  Two provisions in K: 1) any additions or changes must be written and approved by both parties, and 2) any delays in completion subject builder to damages unless notice given to Δ’s agent in writing.  During project Δ keeps asking Π to do more work, however nothing ever put in writing.  Π keeps telling Δ this will increase price and delay completion.  Δ tells Π not to worry.  Upon completion Δ refuses to pay on grounds that none of the extra work was ever authorized in writing.

Cause of Action:  Breach of K.

Holding: Ct holds that Δ’s repeated oral assent to the additional work, contraray to terms of K, constituted a waiver of the terms, and could not be asserted to resist paying for all the work Π had completed.  Π can thus collect damages for work completed.

Relevant Code Provision: §1-303. 

Critique: Π was led to believe that Δ would not assert rights under the K that had been waived by Δ time and time again.  However Π still liable for delay and the liquidated provision in the K, because Δ never waived this particular right/term, and Δ had no notice of this until after the delay.  If there was evidence that extra work requests were such that Δ knew it was causing its own project to be delayed, we would have different outcome – Δ would be held to have waived the liquidated provision in such case.

Clark v. West,  (N.Y. 1908) p. 937 CB.  (alcoholic law professor)

Facts: K for Π to write law school textbook, with wage stipulated on two tiers: high scale if he lays off the sauce during course of project, and lower scale otherwise.  Price if per page.  During project Π des occasionally have drink, and although Δ knows, Δ says nothing.  Book completed and is quite successful, but Δ only pays at lower tier.  Π argues Δ waiver this term when it said nothing.  Δ argues that refraining from drinking was not condition but that actual consideration that the K required from Π.   

Cause of Action:  Breach of K.

Holding: Sobriety wasn’t primary consideration for the K – writing the book was.  Whether or not Π waived sobriety requirement is a question of fact. 

Relevant Code Provision:

Critique: This is not a question of modification b/c there was no separate consideration/mutual assent.

Employment Contracts

Employment at will cases

Forrer v. Sears, 153 NW2d 587 (Wis. 1967)

Facts: Δ induces Π to return to work after Π resigns for health reasons following 18 yrs of service.  Δ tells Π if he returns he will be permanent employee in form of manager.  Π relies on promise and sells farm.  6 months later Π fired w/out cause.  Π says he was permanent employee w/ special K.  Δ says Π was merely at-will.

Cause of Action:  Breach of employment K.

Holding: Promise of employment already carried out, and promissory estoppel rejected.  “Permanent” employee here terminable at will of either party since he was really at will employee.  Ct declines following Rst §90 in employment K case.

Relevant Code Provision: N/A

Rule:  At will relationship terminable by either party.

Commentary: Presumption is at will employment b/c it is unreasonable for one man o bind himself to another forever.  Mere detriment to employee not enough to invoke promissory estoppel however. Exception however is in cases where additional benefits provided to an employer in form of economic or financial benefit:

i. Employee brings clients

ii. employee brings trade seceret
iii. employee brings financial investment.
There is implicit message here that Ct very reluctant to rely on Rst §90 and wants to move litigation away from it as a remedy, even though we had offer, acceptance and consideration (to serious detriment of employee).
McDonald v. Mobil Corp, 820 P.2d 986 (Wyo. 1991) p. 85 PM.  (employee handbook case)
Facts: Π accepts job with Δ Mobil and later signs and accepts employee manual, which states Δ reserves right to unilaterally alter policies in handbook – same book has avowed, progressive statements including  company commitment to working w/ employees in trouble before dismissing them.  Rumors spread that Π harassed co-worker, and management asks Π to resign indicating if he doesn’t he’ll be fired (constructive termination).  Π argues once he was given handbook, his status changed from employment at will to employee terminable only for good cause.         

Cause of Action:  Breach of employment K.

Holding: Jury should decide if discharge ran counter to principles stated in the handbook, since  handbook changed Π from employee at will, to employee terminable only for good cause.

Relevant Code Provision: 

Rule:  As matter of law disclaimer in an employee handbook cannot bar lawsuit.

Commentary: Ct doesn’t care what Δ intended when it wrote and distributed handbook, only what objective, reasonable person would understand handbook to provide.  Π should be able to reasonably rely on the handbook.  Ct rejects Δ’s argument that handbook didn’t change the relationship.  Although not mentioned, Δ may have used handbook as way to discourage union organizing on its property.  Ultimately Δ held to what was promised in its own handbook.  Where is consideration on part of Π?  He came to work everyday.
Gordon Tameny v. Atlantic Richfield Comp., 610 P.2d 130 (1980) p.373 CB.  (Retaliatory Dismissal – later revised by Foley).

Facts: Π, who worked for Δ for 15 yrs and was promoted regularly, sues Δ for dismissal in retaliation for Π’s refusal to participate in illegal gas price-fixing scheme.  Π brings suit in tort.  Δ argues action must be grounded in K (better for Δ b/c employee was at will).         

Cause of Action:  Wrongful discharge in tort.

Holding: Π can proceed with jury trial on tort theory for wrongful discharge.  

Relevant Code Provision: 

Rule:  Contractual relationship doesn’t bar part from pursuing tort damages in relationship w/ employer.

Commentary: Employer doesn’t enjoy absolute or unfettered right to discharge employee.  There is duty imposed upon employer to implement sound public policies and not violate the laws of the state.  Dissent makes point that legislature never explicitly held it unlawful to fire employee for failing to follow illegal activities, so why should court be treading in this area, as least so far as tort is concerned?

Foley v. Interactive Data., 765 P.2d 373 (1988) p.393 CB.  (Retaliatory Dismissal revisited).

Foley significantly limited suits in employee discharge cases, holding that tort remedies would only be permitted where the firing was clearly contrary to public policy.  If not, Π can pursue bad-faith breach action grounded in K.  Problem however is in bad-faith breach actions, it is difficult to compute the damages.  Ultimately bad-faith terminations become almot indistinguishable from implied-K violations.

Employment Ks and Statute of Fraud

McIntosh v. Murphy., 469 P2d 177 (Hawaii 1970)

Facts: Oral K allegedly violative of statute of frauds, and Δ moves to have K voided since there was no written evidence.  Π moves to Hawaii to wok for Δ’s auto dealership, following 2 interviews and telephone saying position available.  Nothing ever signed. Π claims there was oral agreement for 1 yr.    

Cause of Action:  Breach of oral empolyment K.

Holding: Employee can recover damages for breach of oral employment K notwithstanding Δ employer’s 

Relevant Code Provision: 

Rule:  Employer has burden of demonstrating both necessity and reasonableness of the non-compete clause.

Rationale/commentary: Example of partial enforcement of otherwise indivisible promise.   Necessity and reasonableness tests applied here.  Courts disfavor long-term constraint on employees.  Until this time rule in WI was that K imposing unreasonable time contraint must be unenforceable in its entirety.  Dissent says ct should only adopt divisible K if K makes such a provision.  No case law supports what ct has done here.  Two public policy concerns here: 1) employees will be encouraged to follow unreasonable time-constraints w/out negotiation b/c they know ct will adjust terms in litigation, and 2) cts will give employers the best they could hope for when cts define “reasonable.”  Could this possibly increase work loads of cts?   
Non-Compete Clauses Contrary to Public Policy

Fullerton v. Torberg., 270 Wis. 133 (1955) p.441 CB.

Facts: Π, foreign lumber corp sues for injunction against Δ, former employee.  Δ signs 10 yr non-compete clause as part of pension plan, whereby he wouldn’t compete in any city he had worked previously.  All cities worked in during 5 yr period prior to separation covered.  Δ later quites and starts own lumber business, bringing some of Πs employees with him.  

Cause of Action:  Breach of non-compete K.

Holding: Where non-compete clause imposes unreasonable time restraint, K could be divided to grant injunction along more reasonable time-restraint. 

Relevant Code Provision: 

Rule:  Employer has burden of demonstrating both necessity and reasonableness of the non-compete clause.

Rationale/commentary: Example of partial enforcement of otherwise indivisible promise.   Necessity and reasonableness tests applied here.  Courts disfavor long-term constraint on employees.  Until this time rule in WI was that K imposing unreasonable time contraint must be unenforceable in its entirety.  Dissent says ct should only adopt divisible K if K makes such a provision.  No case law supports what ct has done here.  Two public policy concerns here: 1) employees will be encouraged to follow unreasonable time-constraints w/out negotiation b/c they know ct will adjust terms in litigation, and 2) cts will give employers the best they could hope for when cts define “reasonable.”  Could this possibly increase work loads of cts?   

Contracts Against Public Policy

Illegal Contracts

Cases:

Gates v. Rivers Construction, 515 P.2d 1020 (Alaska 1973) p.434 CB (Screwed illegal alien)

Facts: Employment K b/w Δ and illegal alien.  Agreement for Π to be paid by deposits into trust fund until such time that Π gets proper work visa.  Π terminated days before he becomes resident.

Cause of Action:  breach of K; damages.

Holding: Illegal alien not barred from seeking damages in breach of K where wages earned before alien had received valid work visa.  

Relevant Code Provision: Statutory; §1182(a)(14) of 8 USC ( ineligibility of visas (exclusion)

Rule/Rationale:  While general rule parties to illegal K barred from seeking damages there are some exceptions.  Legislative intent very important here.  Earlier express prohibition on such Ks enforceability had been repealed and replaced w/ broader language in USC.  Revised statute had only to do wih ineligibility for admission (visa), and nothing to do w/ actual K.  Δ should not be bale to profit (unjust enrichment) from effectively free labor where  Δ knowingly participated in such illegal activity.  Π poses no threat to wages of similarly situated US workers.  Blind application of hard rule would be too harsh.  Π didn’t have K until he arrived in the US.  

Misrepresentation (Fraud in Torts)

Δ fraudulently makes misrepresentation of fact on which Π has right to rely, and does rely, causing injury.  Put another way these 4 elements must de demonstrated in the PFC:

5) intentional misrepresentation

6) of a material fact

7) upon which party reasonably relies

8) causing injury

If you cannot prove duress you should take a look at fraudulent misrepresentation.  In both K entered because Π either threatened or lied to.

Possible options to deal w/ misrepresentation:

1) K obtained through by fraudulent means voidable at election of victim, and full restitution remedies proper;

2) Treat it as tort w/ all remedies available in tort; or

3) Treat fraudulent statement as term of K that was breached and sue for expectation damages, breach of warranty, etc.

Cases:

Obde v. Schlemeyer, 353 P.2d 672 (Wash. 1960) (Termites; sale of house)

Facts: Π purchase house that is unbeknownst to them, infested w/ termites.  Δ previously made attempt to exterminate termites, but refuse to do more because of expense.  Πs learn this from neighborhood exterminator.  Δ never revealed seriousness of infestation at any point in transaction.  Floor covering was in place to cover all the work that was done when Πs visited the house.  Δ asserts no duty to disclose, and that Π barred from recovery for fraud since Π continued to make payments on house to 3rd party.

Cause of Action:  breach 

Holding: Where concealed, dangerous defect know to seller and cannot be discovered by buyer upon reasonable examination, and defect not disclosed, fraud has been committed.

Relevant Code Provision: 

Commentary:  Ct says here that “justice, equity and fair dealing” compel Δs to speak.  However note that we are missing critical first prong to fraud PFC here – there is no intentional misrepresentation!  But the facts are relevant to the outcome, because Δ was such a bastard, and keep in mind that Πs health was at stake.       
Vokes v Arthur Murray, Inc., 212 So.2d 906 (Fla. 1968) (The Dancing Lady Case!)

Facts: Π, old lady, purchase thousands of hours of dance lessons, some transactions made when she still has hundreds of hours in her account.  Π argues she did this in reliance upon Δs continued representations that Π was improving, when in fact she wasn’t.  Δ also keeps placing Π in “elite customer” categories to make her think she was one of the best.  

Cause of Action:  breach 

Holding: Π could take case to jury to recover on theory of fraud since Δ’s conduct was fraudulent. 

Relevant Code Provision: 

Commentary:  Δ argued that it merely shared opinions, and made no misrepresentations about Π’s dancing ability.    

Ks Unconscionable -- §2-302; the “mother of all escape hatches.”

Decision made as a matter of law under UCC.  Ct can choose between rendering whole K unenforceable, rendering only certain terms unenforceable, and enforcing the remainder.  Unconscionability demonstrated as follows:

2) absence of meaningful choice

3) K terms that unreasonably favor one party

	Procedural Unconscionability
	Substantive Unconscionability

	Absence of meaningful choice when K entered (eg what was literacy ability of Δ? Did Δ have access to credit from other stores? Etc)
	Unreasonably one-sided terms in K


Cases:

Williams v. Walker-Thomas, 350 F.2d 445 (1965) p.582 CB (Horrible furniture mafia in DC)

Facts: Δ welfare recipient in DC defaults on furniture she purchases from Π.  Asserts defense that K unenforceable b/c continuing security interest Π maintained allowed Π to take back everything, b/c payments pro-rated to all goods still unpaid.   

Cause of Action:  Π asserts breach; Δ answers with unconscionability defense.

Holding: Ks that are unreasonably favorable to one party  -- an analysis requiring evaluation of circumstances existing when K made – are void on basis on unconscionability. 

Code Provision:  2-302

Rationale/Commentary: Court of Appeals applying Corbin Rst regime, fed CL, UCC, and genral concepts of fairness to formulate the opinion.  Problem for ct however is that UCC didn’t apply retroactively – Δ made purchase before Congress applied the UCC to DC.  This was a horrible bastard company thriving on low income folks by behaving like a pimp.

. 

Patterson v. Walker-Thomas, 227 A.2d 111 (1971) p.589 CB

Facts: Δ engages in 3 separate transactions w/ Π.  After paying  ½ balance Δ defaults.  Π seeks void to recover and Δ seeks unconcionability defense on theory goods grossly overpriced.  Δ denied discovery request for Π’s internal docs.  Trial judge grants SJ for Π on basis that defense based on unconscionability ofp rice not recognized as matter of law.

Cause of Action:  breach

Holding: Evidence of gros overpricing may be presented in defense as element of unscionability. 

Code Provision:

Rationale/Commentary: Ct follows showing two tiered approach outlined above.  Strategically Δ’s counsel chooses price unconscionability, and accomplishes two things: 1) opens up Π’s internal records for discovery, and 2) holds out possibility that all such cases could be streamlines, rather than be litigated on case by case basis.  However ct says that price unconscionability, without more, not enough to make a case.  There must be evidence that Δ could not exercise meaningful choice.  Must be particularized showing in Δ’s case.

C&J Fetilizer v. Allied Mut. Ins. Co., 227 NW2d 169 (Iowa 1975) (Burglary and Insurance Problems)

Facts: Π shop owner takes out insurance policy covering, among other things, burglary.  Few days after policy purchased shop broken into but Δ asserts its coverage limited to 3rd party acts and not “inside jobs.”  Owner didn’t yet have opportunity to read the form.  Terms required showing of forced entry through outside door.  No such sign at crime scene, but there are visible marks on interior doors.  

Cause of Action:  Π asserts breach.

Holding: Π permitted to recover from insurance company.  Terms so at variance from basic idea under which parties entered K are excludable and unenforceable.   

Code Provision:  

Rationale/Commentary: Strict interpretation of form K would result in Δ being able to escape its insurance duty.  Statutory definition of burglary makes no distinction b/w shop owner’s relationship with the actor – so why should the form K make such a distinction? 

Frostifresh v. National Budgeting, 297 NY2d 59 (1969) p.595 CB (Over-priced refrigerator case) 

Facts: Δ purchases refrigerator from Π at price neary 3 times cost; salesman negotiates w/ Δs in Spanish and has Δs sign an English language K – notwithstanding fact that Δs don’t comprehend English.  Trial ct finds for Δs.  Π appeals.

Cause of Action:  Π asserts breach when Δs fail to make payments.

Holding: K in English negotiated and entered into by non-English speakers void on basis of unconscionability, however Δs required to settle at least fair market value for refridgerator, including Π’s reasonable profit margin.   

Code Provision:  

Rationale/Commentary: Procedural unconscionability case.  Π knew the Δs didn’t speak nay English and to bind them to the K would offend notions of fairness.

Incapacity

Infancy – Bright Line Distinction; Necessities exception

Any Ks entered into by party under 18 automatically voidable, but only by party under 18.  Distinction here b/w Ks voidable and Ks that are void.  Voidable if entered into before party’s 18th b-day.  For K to be enforceable, some affirmative action must be taken after the 18th b-day (e.g. payment must be made, etc.)  However rule doesn’t apply to Ks for necessities b/c we want minors living alone to have access to food and shelter.

Cases:

Halbam v. Lemke, 99 Wis. 2d 241 (1980) 

Facts: Π, minor, buys car from Δ for $1250.  Π pays $1000 upon delivery and agrees to pay $25/wk.  Engine problems develop and Π takes car to garage where it’s fixed, at charge of $600.  Π doesn’t pay, and writes Δ disaffirming purchase.  Garage sells engine to settle lien, and drops car off at house of Π’s father.  Car vandalized.  Δ repeatedly rejects Π’s request that he take back car.

Cause of Action:  breach 

Holding: Δ, following minor’s disaffirmation of K, required to return money and take back car, notwithstanding subsequent damage to car.  

Relevant Code Provision: 

Rule/Rationale:  per se voidable K, b/c Ks made with minors voidable at minors elections.

Mental Illness/Intoxication

Very difficult to have K held voidable and unenforceable here.  You really need a good lawyer to do this!

Undue Influence

Cases:

Odorizzi v. Bloomfield District, (Cal. 1966) p.487 CB.

Facts: Teacher Π sues for equitable relief, arguing resignation was constructive firing made after school district learned he was arrested for sodomy, notwithstanding fact that charges later dropped.  Principle comes to Π’s house and advises immediate resignation or else school would have to let him go, and see that the story were published.  Π, who was sleep deprived, succumbs to pressure and resigns.

 Cause of Action:  Resignation should be voidable on theory of duress, fraud, mistake, and undue influence.

Holding: Where employee presents evidence of overpersuasion in employer’s conduct that effectively compels teacher’s resignation, K may be voidable along lines of unde influence.  Π’s other claims however were dismissed.

Relevant Code Provision: 

Rule/Rationale:  Undue influence defined by this ct as the overcoming of serviant object’s will through the use of excessive pressure by dominant subject.  This case is the expansion of a doctrine that had been in trusts and estates for a long time.

Odorizzi’s claims addressed:

4) Duress – no threat to do something wrongful

5) Fraud/misrepresentation – no false statements

6) Mistake – Ct doesn’t buy this.  Π argues mistake theory: both sides thought Π would be prosecuted and resignation made under this assumption.  Π wouldn’t have resigned if he wasn’t going to be prosecuted.

7) Incapacity – wasn’t under any drugs and he wasn’t a minor, although he was sleep deprived.

8) Undue Influence – Ct pursues this path

Duress

CL requirements to prove K voidable b/c it was entered under duress:

9) there must be threat to do something unlawful; and

10) impact of threat was to compel result, in absence of a reasonable alternative

Cases:

Mitchell v. CC Sanitation., 430 SW.2d 933 (Tex. 1968) p.495 CB.  (Duress; tow-truck fiasco; injured employee driver)

Facts: Π injured when he collides w/ Δ’s truck and driver.  Π’s employer forces to sign release barring further claims against Δ (something employer negotiated with Δ so that employer could quickly get paid for damage to its truck).  Π threatened with loss of job if he didn’t cooperate.  Δ offers defense that 1) Π employee at will and can thus be terminated at any point, and 2) Δ didn’t make threats to do anything unlawful to Π.  

Cause of Action:  personal injury claim; 

Holding: Agreement Π made to waive his remedies viodable on grounds it violates public policy, where Π was subjected to duress.  

Relevant Code Provision: 

Rule/Rationale:  Threat made against Π that he would lose his job if he didn’t “sign now” effectively left Π with no reasonable alternative (see CL requirements above).  Outcome of case probably best explained as the relative vulnerability of Π combined with the blatant misconduct of the Δ combined with the paltry amount Π was given.  Offer was this smll amount of money and acceptance was Π’s signing of the release.  This case illustrated that duress operates against “meeting of the minds” CL underpinning to K law.  It is very important to the outcome that there was a blatant inequality of bargaining power.

Dissent:  If employee will not behave in manner that comports w/ employer’s best interests, and it is an employee at will, then employee can be terminated.  End of discussion!

Selmer v. Blakeslee-Midwest., 704 F.2d 924 (7th Cir. 1983) p.495 CB.  (Economic Duress; difficult exception)

Facts: Π subcontractor on Δ’s project.  Terms re: concrete materials supplied by Δ, which Δ fails to perform on.  However Π agrees to continue if Δ pays extra.  Δ refuses to budge from counter-offer (much less than Π expected) after work completed.  Π, in financial hardship, accepts this lesser amount (1/2 original).  Δ probably knew Π was facing financial hardship.  Π eventually goes bankrupt.  

Cause of Action:  expectation damages stemming from breach of K, notwithstanding fact that Π accepted lesser payment.  Π claims acceptance entered into under economic-duress. 

Holding: Where settlement of money due on K is reasonable, and financial distress not caused by other people’s conduct, K cannot be unenforceable on grounds of duress.  

Relevant Code Provision: 

Rule/Rationale:  Accepting Π argument would result in many K settlements being held unenforceable on theory of duress.  Π’s argument works counter to efficiency of free-market system.  In fact many cts have held threat not to honor K is not duress.  However at same time “if contractual protections are illusory, people will be reluctant to make Ks.”  Here terms of settlement not unreasonable (nearly .50 per $1).  And besides, Π could have walked away the first time Δ didn’t perform.

Alaska Packers v. Domenico., 117 Fed. 99 (9th Cir. 1902) p.482 CB.  (Fisherman threaten captain to stop working)

Facts: Πs, salmon fishermen, after boat out at sea, say they wont work unless captain increases wages men had accepted in SFO.  Captain in middle of ocean, w/out ability to replace sailors, agrees.  Upon return captain reneges.   

Cause of Action:  Sailors sue for breach of K.

Holding: Agreement sailors thought they had is void.

Relevant Code Provision: 

Rule/Rationale:  This was actually a modification of an existing K.  Either way t was void because there was a lack of fresh consideration.  Nonetheless ct probably recognizes that the K modification was obtained through duress.  

Excuse

3 types generally:

1) Impossibility – really called impracticability

2) Frustration

3) Mutual Mistake (non Peerless type).

This is really about a difference so fundamental from what parties contemplated when the K entered that obligations under the K should be excused.  Re: impracticability or frustration, the modern rule (from Transatlantic, infra) is to look at the following before holding the K void:

a) Was the contingency really unexpected?

b) Was there any allocation of risk among the parties? 

c) Did the event render the performance commercially impracticable?

Cases:

Taylor v. Caldwell., (Eng. 1963)  p.1084 CB.  (The roof, the roof… the roof is on fire!)

Facts: Concert hall operator Π sues for expectation damages to recover event fees for performance after Δ says the deal is off, notwithstanding fact that the concert hall burned down.  

Cause of Action:  breach; expectation interest. 

Holding: If condition necessary and vital to performance if K is missing (such as the destruction of the venue), and other party not at fault, parties excused from obligations.

Relevant Code Provision: 

Rule/Rationale:  The impossibility doctrine neatly applied.  Although it may have been possible for Π to rebuild the theater in time for the show, the emphasis is on the destruction of the very thing required for the performance of the K.  Π tried to get expectation interest in form if lost profits b/c theater had been around enough long enough to reasonably forecast what these would have been in gala event such as this.  

Transatlantic Fin. Corp. v. US., (1966)  p.1118 CB.  (Trouble in the Suez)

Facts: K to ship cargo from Tex. to Iran via customary routes.  Suez canal occupied during war in the Mideast and ship must take longer route – some 3000 miles more.  Π delivers and seeks damages on basis that K impossible to perform and quantum merit damages owed – for something that Π did that benefited Δ, in the absence of a K.

Cause of Action:  void for impossibility; quantum merit

Holding: Even where closure of canal made delivery along stipulated route impossible, Π barred from recovering on impossibility theory b/c impossibility only applicable where there is no right to recover at all.  Ct says there was still a K here.

Relevant Code Provision: 

Rule/Rationale:  Ct unsympathetic, and probably believed that Π should have know geo-political risks through which it was shipping.  There is an implicit allocation of risk here.  Ct also is skeptical about what Π said the extra miles cost – Π probably trying to take advantage of the situation and stick it to the government.

Eastern v. McDonnell Douglas., (1976)  p.1123 CB.  (Big money!)

Facts: Airline enters K to purchase large, expensive jet fleet over period of years.  Delivery constantly delayed – on almost every plane.  Delay costs are big for airline.  Δ uses impracticability on account of Vietnam War – saying its production committed to military needs of government – a “jawboning” policy.

Cause of Action:  breach; void for impracticability defense.

Holding: Where seller is acting in unquestionable good faith to comply with government demand for priority, seller not liable for delivery delays proximately caused by compliance.

Relevant Code Provision: §2-615

Rule/Rationale:  Both parties knew the Vietnam war was escalating and that government procurement needs took priority.  This isn’t so much a §2-615 question as much as an interpretation of parties agreement and understanding, since the entire aviation industry was aware of the “jawboning” policy.

Promissory estoppel – Rst §90: Promise reasonably inducing definite and substantial action.

(Williston invention).  Rst language allows Ct to enforce promise that promisor should have reasonably expected to induce some action or forbearance if injustice can only be avoided by enforcing the promise.  Remedy for this breach may be limited “as justice requires.”  Put another way, promisee does something because of the promise, even if there is no contract, no per se bargaining, and/or no fresh benefit and detriment (consideration).  In almost every case where PER bars admission of evidence there is a secondary, promissory estoppel argument.  However few courts have followed this path using Rst §90 to undermine PER.  This is because §90 is an almost universal solution and could render PER powerless.  §90 Popularly applied in family promises.  Ask yourself following questions:

2. what was the promise?

3. who is promisor/promisee?
4. what did promisee do after the promise made?
5. was this action induced b/c of the promise?
6.  Should promisor have reasonably foreseen that promise would induce promisee to undertake something?
The usual remedy in promissory estoppel §90 is expectation interest.

Cases:

Rickets v. Scothorn, 77 NW 365 (Neb. 1898) (Sufficient reliance and promissory estoppel; Rst § 90)

Grandfather promises Π money so that she will no longer have to work.  Π abandons her job.  Executor later refuses to pay on grounds of inadequate consideration.  Held that where Δ intentionally influences Π to alter her position for the worse (detriment) with inducement of future money, gross injustice would result if ct didn’t enforce promise notwithstanding lack of consideration.   Underlying principle here is that the nephew altered his position for the worse.  Compare this to Kirskey – unenforceable for lack of consideration!

Boone v. Coe, (@ 1909) (unsuccessful promissory estoppel)

Oral promise made that if Π moves to Texas to manage Δ’s farm he would have portion of crops.  After 55 day trip Δ would not allow Πs to begin performance.  Held that enforcing oral promise to convey crops unenforceable b/c of Statute of Frauds.  Probably best explained by fact that Δ received no benefit (b/c Πs didn’t actually perform – merely prepared to perform, even though we have promise, reliance, and Δ should have reasonably expected Π to act, and there is definitely injustice in absence of enforcement.  Contrast this with Rickets and Estate of Powell.

Hoffman v. Red Owl, (Wis. 1965) (successful promissory estoppel)

Problem in offer and acceptance.  Court awards reliance based damages using Rst §90.  Π, entrepreneur, undertakes preparations for performance and significant steps to enter grocery business (e.g. he sells property, gets loans, et.).  Negotiation keeps changing and Δ keeps increasing required contribution from Π.  However there is never a final K because the statute of frauds not satisfied.  So what remedy for Π when there is no longer a deal?  Δs attorneys argue against any remedy /c of statute of frauds, and even if statute of frauds not applicable, too many details left unresolved for this to be a K.  Ct finds for Π on promissory estoppel given significant reliance, and doesn’t even address consideration.
Statute of Frauds -- §2-201

Certain Ks where court wants proof deal was made in writing.  They are:

1. Sale of goods greater than $500

2. Personal services Ks not capable of being performed within a year.  Deals where there is no way K can be preformed before a year has passed.  If not time specific K, but task specific, there’s usually not statute of frauds requirement.

3. Real estate interest transfers w/ term greater than 1 yr.

2-201 requires:

· writing

· signed 

· by party against whom enforcement sought

· that evidences a K

TWO THINGS FOR UCC STATUE OF FRAUDS:

1. THERE IS NO WRITING REQUIREMENT AS TO ITEMS ALREADY RECEIVED AND ACCEPTED.

2. ALL THAT’S NEEDED IS THE SIGNATURE BY THE PLAINTIFF

Statute of Frauds under the Common Law

In real estate and personal services, all material terms must be in writing (who the deal is between and what the parties agreed to) for the statute to be satisfied, and both parties must have signed agreement.  If only for sale of goods, only requirement is that the quantity be specified.  

Statute of Fraud exceptions – Part performance, reliance, restitution

1. Past performance, especially w/ respect to land, where substantial work completed.  This is to prevent unjust enrichment in property.  (Estate of Powell, infra.)

2. Rst §139 – Enforcement by virtue of action in reliance – there must be significant reliance.

3. Restitution interest recovery even in absence of  K

4. Confession (revealing contrary) in interrogatories

5. And the big exception – Promissory Estoppel!

Cases:

Estate of Powell, 240 NW 122 (Wis. 1932) (screwed farmer nephew)

Facts: Uncle asks nephew to return to farm to help out, which he does for 20 years, upon oral promise to transfer land.  Estate of uncle refuses to transfer.  Nephew makes substantial improvements, increasing value, and is otherwise excellent farmer.  

Cause of Action:  Breach of oral K for transfer of land. 

Holding: Oral K for conveyance enforced notwithstanding written evidence.  

Relevant Code Provision: Pre UCC; probably Rst §139

Rule:  See Rst §139.
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