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I) Elements of a Criminal Offense








	Common Law (State)
	MPC
	Common Law (Federal)

	Actus Reas or Omission
	§ 2.01 (Voluntary Act or Omission)
	Act or Omission

	Mens Rea General Intent, Specific Intent
	§ 2.02 (Culpability – Purposely, knowingly, recklessly, or negligently)
	Willfully or knowingly

	Causation
	Causation
	Causation

	Harm
	Harm
	Harm

	Additional Circumstances
	Attendant Circumstances § 1.13
	Jurisdictional facts and/or additional circumstances


II) Actus Reas












§ 2.01: Requirement of a Voluntary Act; Omission as Basis of Liability; Possession as an Act

(1) A person is not guilty of an offense unless his liability is based on conduct which includes a voluntary act or the omission to perform an act of which he is physically capable.

(2) The following are not voluntary acts within the meaning of this Section:

(a) a reflex or convulsion;

(b) a bodily movement during unconsciousness or sleep;

(c) conduct during hypnosis or resulting from hypnotic suggestion;

(d) a bodily movement that otherwise is not a product of the effort or determination of the actor, either conscious or habitual. 

(3) Liability for the commission of an offense may not be based on an omission un-accompanied by action unless:

(a) the omission is expressly made sufficient by the law defining the offense; or

(b) a duty to perform the omitted act is otherwise imposed by law.

(4) Possession is an act, within the meaning of this Section, if the possessor knowingly procured or received the thing possessed or was aware of his control thereof for a sufficient period to have been able to terminate his possession. 

Voluntary v. Involuntary Act § 2.01(1), (2)

Martin v. State; AL Ct of Appeals 1944; CB 173

· Even though drunk in home and dragged onto highway, act still voluntary under MPC b/c manifesting drunken condition was voluntary, so act of “appear and manifest” therefore voluntary. Only need a voluntary act or omission – as long as there is a component that is voluntary, then the act is considered voluntary.

People v. Decina; NY, 1956; CB 179 n. 4

· Driver had epileptic attack, killed 4 people. Action causing harm not voluntary, but operation of vehicle was. Voluntary act under MPC.

People v. Newton, CA Dist. Ct. of Appeal, 1970; CB 175

· Newton killed cop while unconscious. Not voluntary under MPC.

Omissions § 2.01(3)

· duty neglected must be a legal duty, not a mere moral obligation

· One can be held criminally liable:

· where a statute imposes a duty to care for another

· where one stands in a certain status relationship to another

· where one has assumed a contractual duty to care for another

· where one has voluntarily assumed the care of another and so secluded the helpless person as to prevent others from rendering aid

· duty to act exists in husband-wife, parent-child relationship

Possession § 2.01(4)

· possession is an act only if the person is aware she has the thing she is charged with possessing.

· some courts hold, particularly when the penalty is not severe, that it is sufficient that the defendant should have known (case example?)

· in a few jurisdictions, drug possession statutes are interpreted as not needing knowledge.

III) Mens Rea












§ 2.02: General Requirements of Culpability

(1) A person is only guilty of an offense if he acted purposely, knowingly, recklessly or negligently, as the law may require, with respect to each material element of the offense.

(2) Kinds of Culpability Defined.
(a) Purposely: intent

(b) Knowingly: practically certain

(c) Recklessly: ignorance of a substantial risk (subjectively aware). Involves risk creation. The disregard of the risk must involve a gross deviation from the standard of conduct that a law-abiding person would observe in the actor’s situation.

(d) Negligence: inadvertently creating a substantial and unjustifiable risk of which he ought to be aware. Does not involve a state of awareness. Must be gross deviation from the care that would be exercised by a reasonable person in his situation. 

(3) if the statute says nothing about mens rea, we will supply a mens rea of at least recklessly. 

(7) Willful blindness provision: if knowledge of a fact is an element of the offense, such knowledge is established if a person is aware of a high probability of its existence, unless he actually believes that it does not exist (usually drug cases). “I don’t know, and I refuse to take any affirmative steps to find out” – still a form of knowledge

Strict Liability 

§ 2.05: When Culpability requirements are inapplicable to violations; Effect of SL

(1)
(a) Strict Liability is allowed when an offense is a violation. 

(b) In order to impose strict liability, you must state it plainly on the face of the statute. It will not be inferred by silence. 

(2)
(a) even when a statute imposes strict liability, it will be reduced to a violation.

(b) If you have a statute in which strict liability is imposed on material elements of the offense, you can prosecute as a crime, but the State must prove at least negligent culpability and punishment will be determined by §1.04 and Article 6. 

Mistake of Fact

§ 2.04 Ignorance or Mistake
(1) Ignorance or mistake as to a matter of fact or law is a defense if:

(a) the ignorance or mistake negates the existence of a state of mind that is essential to the commission of an offense; or

(b) the law provides that the state of mind established by such ignorance or mistake constitutes a defense

(2) although ignorance or mistake would otherwise afford a defense to the offense charged, the defense is not available if the D would be guilty of another offense had the situation been as he supposed. In such a case, the grade and degree of the offense of which he may be convicted shall be reduced to those of the offense of which he would be guilty had the situation been as he supposed. 

Mistake of Law

§ 2.04 Ignorance or Mistake
(3) A belief that conduct does not legally constitute an offense is a defense for that offense based upon such conduct when:

(a) the statute defining the offense is not known to the actor and has not been published or otherwise reasonably made available prior to the act; or

(b) he acts in reasonable reliance upon an official statement of the law, afterward determined to be invalid or erroneous

§ 2.02(9) Culpability as to illegality of conduct
· ignorance of the law is not a defense, unless the definition of the offense or the Code so provides

IV) Causation












§ 2.03: Causal Relationship between conduct and result; divergence between result designed or contemplated and actual result or between probable and actual result
(1) “But for” causation (holds an actor responsible for a result when his action is a but-for antecedent)

(a) as long as it is a cause (does not need to be sole cause)

(2) The element of causation is only established if the actor knows of the result (or contemplates it) unless:

IV) the result differs from the result contemplated b/c there was a different harm or a different person or a different property or lesser damage (if that is the only difference, that difference will NOT exculpate) i.e. – transferred intent (shooting at one person, missing and hitting another)

IV) the actual result is the same as the harm or injury contemplated by the D, but it is so remote and accidental in occurrence that it is unfair for it to have a just bearing on the D’s liability. 

(3) similar to (2), but for MR of recklessly and negligently. Have to know mens rea first (what’s the intent?)

V) Inchoate Crimes











V) Solicitation

· graded at the same level as the target offense

§ 5.02: Criminal Solicitation

(1) Definition of solicitation

(2) Un-communicated Solicitation: attempted solicitation is itself solicitation 

(3) Renunciation of Criminal Purpose

Definition of Solicitation
· A person is guilty of solicitation to commit a crime if:

V) the actor’s purpose is to promote or facilitate the commission of a substantive offense

V) with such purpose, he commands, encourages or requests another person to engage in conduct that would constitute the crime, an attempt to commit it, or would establish the other person’s complicity in its commission or attempted commission. 

Defense: Renunciation
· Affirmative defense. A person is not guilty of solicitation if he: 

1. completely and voluntarily renounces his criminal intent; and

2. either persuades the solicited party not to commit the offense or otherwise prevents him from committing the crime

V) Attempt

§ 5.01: Criminal Attempt

(1) Definition of Attempt. (a) conduct crimes; (b) result crimes; (c) uncompleted conduct or result crimes

(2) Conduct with may be held substantial step under (1)(c)

(3) Conduct designed to aid another in commission of a crime

(4) Renunciation of criminal purpose

Definition of Attempt
· To analyze attempt under (1), ask: (a) does the case involve a complete or incomplete attempt? If complete, is it a result crime (i.e. murder), or conduct crime (i.e. DUI)

VI) Group Criminality











VI) Complicity

§ 2.06: Liability for Conduct of Another; Complicity

(1) Guilty of offense if it is committed by him or by another person for which he is legally accountable.

(2) A person is legally accountable for the conduct of another when:

VI) acting with the kind of culpability that is sufficient for commission of the offense, he causes an innocent or irresponsible person to engage in such conduct;

· D must have done something to manipulate or otherwise use X, so that it may fairly be said that, but for D’s conduct, X would not have engaged in the conduct for which D is being held accountable. 

· D must possess the mental state sufficient for the commission of the crime.

VI) he is made accountable by the Code or by the law defining the offense; (recognizes that a legislature may wish to enact special laws of accomplice liability, like aiding and abetting a suicide attempt)

VI) he is an accomplice

· must have been an accomplice in the specific crime charged. Not sufficient if accomplice in some other crime or crime in general. 

(3) A person is an accomplice if:

(b) with the purpose (purposely! knowingly not enough!) of promoting or facilitating the commission of the offense, he:

(i) solicits the other person to commit it; (see § 5.02 for solicitation)

(ii) aids or agrees or attempts to aid the other person in planning or committing it;

· agrees to aid: requirement is met if D says that he will help to plan the commission of an offense, or if he agrees to provide an instrumentality for the commission of the crime, even if D does not fulfill his promise
· offense specific – if P commits another crime (steals a getaway car) in furtherance of his and D’s conspiracy to rob a bank, D not guilty of complicity for car theft, b/c he did not agree to aid P in the commission of that offense

(iii) having a legal duty to prevent the offense, he fails to do so.

· the omitter must possess the mental state required of an accomplice, i.e. must have failed to act with the purpose of promoting or facilitating the commission of the offense. Omission that is result of fright or ignorance does not result in liability.

(c) his conduct is expressly declared by law to establish his complicity

(4) For a result offense, an accomplice in the conduct causing the result is an accomplice in the commission of that offense, as long as he acts with the kind of culpability, if any, with respect to the result that is sufficient for commission of the offense.

(5) Legally incapable clause

(6) Defenses (see below)

(7) accomplice can be convicted even if the principal has not been prosecuted or convicted. 

Defenses

§ 2.06(6): A person is not an accomplice if:

(a) he is a victim of that offense

· parent of a kidnapped child who pays ransom may not be convicted as an accomplice in the kidnapping of his own child

(b) his conduct is inevitably incident to its commission 

· a purchaser of narcotics is not an accomplice in the commission of the sale or delivery of the controlled substance to himself.

(c) abandonment. Must terminate his participation before the crime is committed, and must:

(1) neutralize his assistance; or

(2) give timely warning to the police of the impending offense; or

(3) in some other manner attempt to prevent the commission of the crime.
Relation between § 2.06 and § 5.01(3)

· § 5.01(3) is meant to hold people liable if they did something designed to aid in the commission of a crime, but the principal doesn’t commit or attempt to commit the crime. There must be at least a substantial step by the principal for § 2.06 to kick in.
VI) Conspiracy

§ 5.03: Criminal Conspiracy
(1) Definition of conspiracy

(2) Scope of Conspiratorial relationship

(3) Conspiracy with multiple criminal objectives

(4) Joinder and venue in conspiracy prosecutions

(5) Overt act

(6) Renunciation of Criminal purpose

(7) Duration of Conspiracy

Definition of Conspiracy § 5.03(1)

· a person is not guilty of conspiracy unless she acts with the purpose of promoting or facilitating the commission of the conduct that constitutes the crime.

· the actus reas is the agreement itself

Punishing Conspiracies 
· In General: conspiracy to commit any crime other than a felony of the first degree graded at the same level as the object of the conspiracy. § 5.05(1). If conspiracy has multiple objectives, conspiracy is graded on the basis of the more or most serious target offense.

· Punishment when the target offense is committed: a person may not be convicted and punished for both conspiracy and the object of the conspiracy or an attempt to commit the target offense, unless the prosecution proves that the conspiracy involved the commission of additional offenses not yet committed or attempted. (arrested after one bank robbery, but had three planned)

The Agreement
· Four types of agreement fall within the definition of conspiracy: Agreements to:

1. commit an offense

2. attempt to commit an offense

3. solicit another to commit an offense

4. aid another person in the planning or commission of the offense

· Object of the Agreement: the object of the conspiratorial agreement must be a criminal offense

· Overt Act: a person may not be convicted of conspiracy to commit and misdemeanor or a felony of the third degree
 unless she or a fellow conspirator performed an overt act in pursuance of the conspiracy. No overt act required for 1st and 2nd degree felonies. 

Mens Rea

· a person is not guilty fo conspiracy under the Code unless the conspiratorial agreement was made “with the purpose of promoting or facilitating” the commission of the substantive offense.

· the object of the agreement must be to bring about the prohibited result or to cause the prohibited result to occur, even if such purpose is not an element of the target offense. 

Defenses
· Impossibility: MPC does not recognize a defense of factual or hybrid legal impossibility in conspiracy cases. As long as the person agrees with another that they will engage in conduct that constitutes an offense, it doesn’t matter if commission of that offense is impossible.

· i.e. – if A and B agree to rob what they think is a federally insured bank, but it’s not federally insured, they may be convicted of conspiracy to rob a federally insured bank, even though commission of such an offense is impossible, b/c they would have been guilty of criminal attempt had they proceeded with the plan

· Abandonment: affirmative defense to the crime of conspiracy if the conspirator renounces her criminal purpose, and thwarts the success of the conspiracy under circumstances demonstrating a complete and voluntary renunciation of her criminal intent. 

VII) Homicide


































































� all felonies under the Code are of the third degree unless another degree is specified. § 6.01(1)
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