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	The Basics


REMEMBER: WHAT IS THE EVIDENCE BEING USED TO PROVE?  WHAT IS THE RELEVANCE?  IS IT PREJUDICIAL?

Define:

· Relevance rules: 401 & 402, 104.
· 401 - All relevant evidence is admissible.
· Except: as otherwise provided by the Constitution, other FRE, acts of Congress, or the Supreme Court.
· 402 – relevant = evidence that tends to make the existence of a consequent fact more or less probable (probative value).
· Consequent fact – element of the claim, defense, or cause of action; and/or credibility of a witness; and/or background facts
· 104(b) – CONDITIONAL relevance – depends on the existence of a separate fact.  Counsel promises to supply the missing fact(s) at a later time during case.
· Unfair prejudice: 403.
· Evidence may be excluded if probative value is substantially outweighed by the risk of unfair prejudice, confusion, or misleading the jury.
· Tendency to suggest a decision on an improper basis (often, but not always, emotional).
· Hearsay: 
· 801 – Out of court assertion made by a delcarant offered to prove the truth of the matter.
· 802 – Hearsay must be excluded if there is no exception.
· Because the opposing party must have an opportunity to cross-examine.  (C-E tests witnesses’ perception, truthfulness, and communication.)
· Consider limiting instructions (this evidence comes in for X purpose, but can not be used to determine the truth of the matter).
Consider:

· Souter in Old Chief (dissent) – you let a lawyer try a case any way they want to, let the jury figure things out.  (The more evidence the better?)

	Relevance


( Rules: 401, 402, 104 ( 

TEST OF RELEVANCE

· Materiality – is there any rational relationship/pertinence of the offered evidence to any provable or controlling fact in dispute?

· Relevancy – does the offered evidence have probative value tending to establish presence, absence, truth, or falsity of a fact in dispute?

· Results: Must be material.  If it isn’t, exclude.  If it is, it must be relevant.

PROBATIVENESS – can come from reasonable inferences

· Describe each necessary inference, even if it seems obvious.

· Practical differences between 104(b) and 401.

· 401 allows in anything which makes the existence of a fact more or less probable.

· 104(b) – a reasonable jury must be able to find the conditional fact by a preponderance of the evidence. (sufficient evidence to show that the condition exists)

CONDITIONAL RELEVANCE ( 104(b) (
· A piece of evidence isn’t relevant unless a certain fact is proven.  EVIDENCE WITH AN OFFER OF PROOF.

· Need (?) sufficient evidence to find, by a preponderance of the evidence, that the fact exists.

· Harder standard to get the evidence in (than general relevance) on its face, but in the end there’s not much difference.  

· LOOK FOR MISSING FACTS.

UNFAIR PREJUDICE V. PROBATIVENESS ( 403 (
· There’s a difference between highly prejudicial and unfairly prejudicial.

· Consider:

· Appeal to emotions of jurors.  Does the evidence cause the jury to make a decision based on emotion in a way that they otherwise wouldn’t have?  (Bocharski ( photos of rotten woman)

· Weighing Test: does the probative value/importance outweigh the prejudice?

· 403 also considers:

· Confusion of the issues; misleading the jury; undue delay/waste of time (& mini-trials/cumulative evidence)

· Things that are misleading or are not “fair and accurate” should not be admissible.

· Tactic: stipulate to prejudicial evidence to avoid the jury seeing it.

· Evidence of Flight (U.S. v. Meyers) 

· Inference:

· (’s behavior ( flight ( consciousness of guilt ( consciousness of guilt concerning the crime charged ( actual guilt of the crime charged.

· The more remote in time the alleged flight from the commission of an offense, the more likely that something else caused it.  “Fleeing is like flinching”.

· Probability Evidence (People v. Collins)

· You need an adequate evidentiary foundation for probability (must prove the statistical independence)

· Probability does not equal proof beyond a reasonable doubt, but many jurors may think so.

· Propensity Evidence (Old Chief)

· What is the probative value of the evidence of a prior conviction?

· If there is an alternative means of proof, evidence of a prior conviction is excluded.  

· Propensity evidence is relevant, but there is heavy weight to potential for unfair prejudice.

SPECIALIZED RELEVANCE RULES

( Rules: 407, 408, 409, 410 (
· Subsequent Remedies - 407
· Can’t introduce evidence of subsequent remedial measures (i.e. fixing a product) to prove negligence, culpability, defect, etc. 

· Even if it’s relevant, it’d be unfairly prejudicial.

· Can introduce in order to prove ownership, control, feasibility.  

· Can be used to impeach.

· Policy: encourages companies to actually make the repairs.

· Compromise – 408

· Can’t introduce evidence of [attempts to] compromise a disputed claim and statements during negotiations to prove liability or invalidity of claim.

· Compromise may be motivated by “desire for peace”.  

· Policy: encourages compromise.

· Medical Expenses – 409

· Policy: admitting the evidence would discourage assistance.

· Liability Insurance – 410

· Just ‘cause someone’s insured doesn’t mean they’re more careless.

· Jury may give higher damages because of “deep pockets”.

· Policy: avoids windfall for the opponent of an insured party.

	Character Evidence


( Rules: 404, 405, 413, 414, 415 (
Character evidence is evidence of prior crimes/wrongs/acts used to show that because the ( did the prior thing, it’s likely that they did the thing they’re being tried for.

Remember: evidence of reputation is hearsay, exception 803(21).

THROUGH THE PROPENSITY BOX (EXCEPTIONS TO BAN OF PROPENSITY EVIDENCE)

· 404(a)(1); Mercy rule – evidence offered by the accused to rebut propensity evidence introduced by the prosecutor (“I’m an honest person, I didn’t commit this crime.”)

· 404(a)(2); Evidence about the victim (allowed in self-defense to show first aggressor).  Prosecution can rebut.
· Because it is circumstantial, it is provable only by evidence of reputation/opinion.
· 404(a)(3); evidence to attack credibility, character for truthfulness (goes to the impeachment rules)
· 413; prior acts in sexual assault cases, criminal
· 414; prior acts in child molestation cases, criminal
· 415; prior acts in sexual assault and child molestation cases, civil
AROUND THE PROPENSITY BOX
· 404(b); prior crimes/wrongs/acts are admissible, not as character evidence, when they prove facts which are contested

· 404(b) is largely superfluous, since evidence of a person’s other acts may be used for any purpose other than to prove character in order to show action in conformity therewith.

· In depth on some of the possible “other purposes” as listed in 404(b):

· Plan/Knowledge

· Evidence of (-employees’ prior misconduct to show (-employer should have known to watch for it.

· Huddleston: ( sold stolen goods from X in the past, that evidence makes it likely that the goods he presently sold were also stolen.

· Proof of Identity

· Standard of similarity (bomber – US v. Trenkler)

· “this could not be anyone else’s crime” not “this is (’s type of crime”

· 2 part test:

· Determine of the evidence as “special relevance” independent from its tendency to show criminal propensity.

· 403 Analysis

· Reverse signature crimes (Navy rapist – US v. Stevens)

· Crime similar to another, not committed by (.

· Absence of Accident – should ( have been more careful if something similar had happened before?  Like propensity??
· Doctrine of chances – depends on the unusualness of the event and the number of times it happened

· The Huddleston Standard
· While there must be sufficient evidence to find by a preponderance of evidence that events occurred, this is for the jury to decide.  Judges shall not decide admissibility as preliminary findings of fact.  Use Rule 104(a) – any evidence can be used to make the determination.

PROPENSITY EVIDENCE IN SEXUAL ASSAULT CASES

( Rules: 413, 414, 415 ( 

· You can bring up evidence of the (’s past sexual offenses (child molestations).

· Congress sought to insure that federal trial judges could admit evidence without having to stretch the meaning of “intent”, “motive”, and plan.

· Kirsch – NH court rejected expansion of 404(b).  “At most, it’s evidence of (’s disposition to commit the offenses with which he was charge.”

PROOF OF (’S AND VICTIM’S CHARACTER

( Rules: 404(a) & 405 (
· 404(a)(2) – evidence about alleged victim

· To show first aggressor.

· Self-defense.

· If ( offers evidence of victim’s character, state may rebut with evidence of (’s character.

· 405 - Limit to reputation/opinion, not specific acts.

· You can ask about specific instances in cross, but only to test witnesses’ knowledge about person. (Michelson)

· 405(b) – character trait as an element of the charge

· Rebutting a defense of truth in libel/slander

· Parental custody (character as good or bad parent)

· Rebutting an entrapment defense (state argues that( was “predisposed” to commit crime that defense claims ( was entrapped into)

· 405(b) applies only when the existence of the character trait (not any conduct done in conformity) is the thing to be proved.

· Civil Cases
· When the central issue involved in a civil case is in nature criminal, the ( may invoke exceptions to 404(a).

· Functionally similar claim to criminal = same rules.

· Perrin doesn’t extend to civil securities fraud.

HABIT

( Rule 406 (
· Regularity and thus predictability.  Done without volition, like putting on a seatbelt (bad example?)

· Only innocuous behavior as habitual: advisory committee notes say that regular, heavy drinking isn’t a habit.

· Not admissible in MA.

	Character for Truthfulness


( Rules: 404(a)(3), 607, 608, 609 (
This is impeachment.

Generally: Once a witness has offered testimony, the opposing lawyer may use character evidence to attack credibility. (either side: 607)

· 608(a) – in the form of opinion or reputation

· 608(b) – specific instances of conduct (ask on cross)

· Must be probative of un/truthfulness.

· No extrinsic evidence.  If you get a “bad answer”, too bad.

· Must survive 403 weighing (duh).

· Must have a good-faith basis (Michelson).

· Must have information that leads her to reasonable belief that the acts of conduct have in fact been committed.  People v. Pic’l

PAST CONVICTIONS

( Rule: 609 (
· Five factors (Brewer analysis):

· Nature of the crime.

· Violence has no bearing on honesty.

· Time of conviction and witness’ subsequent history.

· Continued conflict w/law while on parole supports admissibility for impeachment.

· Count back not from when trial began, but when charges were brought against (. 

· Or date of conviction or release from jail, whichever happens later.

· Over ten years = inadmissible (except in the interests of justice).

· Similarity between past crime and charged crime.

· Kidnapping isn’t relevant to murder. 

· Consider limiting instructions. (Reality check.)

· Importance of (’s testimony

· If (’s testimony is important, favors non-admittance.

· Makes it more likely ( will testify.

· Centrality of the credibility issue.

· If credibility is central, more likely to be admissible.

· Counterbalances 4.

This can put (’s in the bad situation of either remaining silent (jurors think guilt) or being impeached with past convictions (jurors think guilt).  Many people plead.

	Rape Shield


( Rule 412 (
· Policy:

· Victim’s sexual history is irrelevant, particularly when weighed against prejudice.

· Admitting this would discourage women from continuing with prosecution (or even complaining!)

· REMEMBER: prior accusations are not considered sexual history evidence.

· Admissible to attack credibility (Smith)

Can you ever get prior sexual conduct in?

· Constitutional concerns – right to confront accuser, evidence critical to (’s defense.  

· Proof of bias (Olden v. KY – evidence of cohabitation shows motive to lie)

· But, you can’t “wage a general attack on credibility by pointing to individual instances of past conduct” (emphasis added) (Boggs)

· The Constitution can circumvent the FRE, but not completely disregard them.

	Reliability – Competency of Witnesses


( Rules: 601, 602, 603, 610 (
· 601 – everyone’s competent to testify

· 602 – Lay witnesses must testify from personal knowledge.

· 603 – witnesses must swear an oath or affirmation

· 610 – Evidence of religious beliefs or opinions isn’t admissible.

	Hearsay


( Rules: 801, 802, 803, 804 (
(((( What is the statement being used to prove? ((((
WHO IS THE REAL WITNESS?  WHO DO I REALLY WANT TO CROSS EXAMINE?
The point of hearsay is to allow opposing party to cross-examine and to “ensure” the reliability of a statement through oath of the witness/judgment of jury. 

Hearsay is an out of court assertion used to prove the truth of the matter stated and is inadmissible. (Applies to non-verbal statements... rubbing fingers together = money.)

NOTHING IS AN ASSERTION UNLESS IT IS INTENDED TO BE ONE.

· “Don’t run the stop sign” – if offered to prove that there was a stop sign ahead = hearsay.

· “Close the door” – Declarant’s intention: to show door is open = not hearsay.  To prove that speaker wanted the door close = hearsay.

· Implied assertions = clear assertions.

· Declarant’s lies aren’t offered for the truth of what they assert ( NOT hearsay.

· Indirect assertions
· Link the inferences.  Were the statement not true, the fact being proven would not be true.
· The distinction between the ship captain and Schlesinger.  Assurance vs. assertion.
STATEMENTS OF PARTY-OPPONENTS
( Rule: 801(d)(2) (
· (d)(2)(B) – adoptive statement; 

· Silence as an Adoptive Statement; 4 preconditions:

· statement was heard and understood by the party against whom it’s offered

· the party was at liberty to respond

· the circumstances naturally called for a response

· the party failed to respond

· (d)(2)(C) & (D) – wolf bite case

· (d)(2)(E); co-conspirators – don’t have to be charged w/conspiracy.  Must be during the course of and in furtherance of. (Bourjaily v. US)

· 104(a) is used to prove whether conspiracy existed – judge decides if there’s enough evidence to prove by a preponderance of evidence that the conspiracy existed.  Any evidence can be used, not just admissible evidence.
· Remember: 104(b) governs conditional relevance, 104(a) governs everything else.
· Co-conspirator’s statement alone isn’t enough to prove that there was a conspiracy, but it can be used as part of the evidence that there was one.
PAST STATEMENTS/PAST TESTIMONY

( Rules 612, 613, 801(d)(1) (
· 612 = writing used to refresh recollection.

· 613 = prior inconsistent statements used to impeach (Ince).

· Distinguish: 613 is used to impeach, 801(d)(1)(A) is used to prove.

· 801(d)(1)(B) – prior consistent statement (Tome)

· If it meets the requirements of 801, it’s in.

· ( Confined to rebuttal of a charge of “recent fabrication or improper influence of motive.”

· 801(d)(1)(C) – statements of ID

· pre-trial ID has equal or greater value than one made in court because earlier circumstances were less suggestive and it was closer to time of offense (Weichell)

“DECLARANT UNAVAILABLE” EXCEPTIONS

( Rule 804 (
The declarant has to be unavailable as defined by 804(a) in order for these exceptions to take effect.

· (b)(1) – former testimony

· need to have opportunity/motive to cross examine 

· (b)(2) – dying declarations
· Must have first-hand knowledge about what’s said (Shepard)

· (b)(3) – statements against interest
· It’s so bad for you that there’s no way you’d have said it if it weren’t true.  (Williamson v. US)

· (b)(6) – forfeiture by wrongdoing
· if the opponent did something to prevent witness from appearing, testimony is admissible

A BUTTLOAD OF EXCEPTIONS, AVAILIBILITY OF DECLARANT IMMATERIAL

( Rule 803 (
There’s 23 of these.  Use common sense: what’s it being introduced to prove?? 

Rationale: hearsay admitted under 803 can sometimes be better than live testimony.  (Economy, time, etc.)

Sticky situations:

· 803(1) - Present sense impressions

· If you’re still feeling excited hours later, it’s still admissible.

· 803(3) – Then existing condition

· present memory of a past event is not admissible, nor predictions (Hillmon), but observations are allowed 

DOUBLE HEARSAY

( Rule 805 (
· Who is on the witness stand, testifying?  

· Did they hear the only level of hearsay, or is there another one?

