I.
MARRIAGE AND COHABITATION AGREEMENTS
1 Antenuptial contracts generally: A K made b/f marriage. The purposes of the prenup is to establish the rights of H & W to property owned at the time of marriage or to be acquired in the future. Prenup, premarital, antenuptial, K in contemplation of marriage are synonymous terms. Marital agreements encompass prenups & agreements entered while married. It is a broader category that covers both. The parties are in a fiduciary relationship, and therefore must act in good faith, with a high degree of fairness and disclose all circumstances that are material to the prenup.

1 Privately circumventing the courts and the law: Marital agreements are a way to privately circumvent the courts & the statutes. One party wants more that what the statute will  give them. The court will either enforce it or invalidate it. In the absence of prenups, court divides based on statutory guidelines..

2. Who is doing the awarding? Those w/the resources.

3. Benefits of Prenups: They give certainty that you can retain property upon divorce. Otherwise, the court will divide it according to statute.

3. Separation of Assets: In case judgement is entered into against one spouse it separates assets for protection from creditors or litigants.

3. Limitation on maintenance payments: Puts limits on maintenance 

3. Helps on the discussion of mutual goals: helps to discuss mutual goals, expectations . May lower friction later, about money arguments. 

4. Problems with prenups:

1 
No absolute certainty: disagreement, litigation: certainty not absolute. May not be enforced. Can=t anticipate how ex will act at dissolution.

2. 
Unfairness:. Prenups by definition are not equitable because they circumvent what the statute stipulates. Always a bit of coercion.

3. 
Inflexibility:  inflexible b/c they don=t anticipate future occurrences.

4. Sets a negative tone to the marriage: Distrust. It talks about dissolution as an inevitable thing.

5. Most jurisdictions permit them: b/c people enter into them anyway, and prenups encourage marriage. We as a society believe in marriage, and want it despite reservations about property issues. Moreover, they allow people to bring to the table their financial assets, & encourages open conversation about them.

6. Stricter standard of review than ordinary Ks: Most jurisdictions have stricter fairness stds. than ordinary Ks, b/c parties in confidential relationship.

7. Statute of frauds: S of F, requires that  Ks made in consideration of marriage, must be in writing and signed by party against whom it is being enforced.

2. What do the agreements have to have?
2. Fletcher: (OH 1994). Agreement made in 1983. Martial agreement that wife was protesting. Husband disclosed assets @ time of agreement. This is not in dispute. But there are questions of:

(a) 
Clarity & timing of the written agreement

(b) 
Whether wife knew the rights she was waiving

Held: The court tested the prenup and found it was Ok by applying the 3-part Gross test

Reasoning: No evidence of fraud & some evidence that wife knew the terms of the agreement. No evidence of overreaching (i.e. person forced to sign at last minute w/o chance of backing out with extreme stress). However, the majority says that it is not unusual for last minute agreements. Unless it is impossible to postpone the wedding, there is no overreaching.

2. The Gross 3 part test:
2. Freely entered: Must be freely entered into, w/o fraud, duress, coercion or overreaching

2. Overreaching: If there is a last minute prenup & the party is forced to sign it @ the very last minute leading to coercion b/c the party doesn=t have a chance to look at it. The court here says last minute agreements are common & not coercive if wedding can be postponed.

2. Full disclosure: Full disclosure or full knowledge and understanding of the nature, value and extent of prospective spouse=s property (no exact listing of property required). Rationale: fiduciary duty.

2. Terms do not promote or encourage divorce: If the terms do not promote/encourage divorce or leads to profiting by divorce. (Hard to argue that agreement promotes divorce.). This is a term that is not defined but is used for argument in your favor if you want it, or you can use to knock down an agreement.

2. Fletcher recap: Prenups will be enforced if entered  freely w/o fraud, duress, coercion or overreaching; with full disclosure or knowledge of the spouse=s property; and if agreement does not encourage divorce or profiteering by divorce. Parties are in a fiduciary relationship.

2. WI Statute 766.58-Marital Property Agreements (MPA)

Sub (5): applies to prenuptials. It becomes effective only upon their marriage

Sub (6): test for enforceablility in WI. WI courts pay attention to if:

2. The agreement was unconscionable when made

ii
spouse did not execute agreement voluntarily.

ii
Before execution of agreement (1) no fair and reasonable disclosure or (2) notice of other person=s assets/ financial obligations.

Sub (8): What is Aunconscionable@? It is up for ct to decide. But agreement is not unconscionable just b/c one party didn=t have counsel, and other side did.

Sub (2) : Can=t agree to pay less child support:  Can=t make agreement that you will pay less child support. Can=t obligate yourself to pay less than you would in absence of the agreement.

Sub (9) (a): can=t modify/eliminate spousal support during marriage to the point spouse has inadequate support 
Sub (9) (b): Can=t limit spousal support if it puts other spouse on public assistance. If spouse needs welfare at time of divorce, spouse must pay support

Sub (10): Parties can agree to arbitration if there is a controversy.

4. WI stat. & Fletcher compared:  In Fletcher full disclosure means a general disclosure, not necessarily an exact listing. Fletcher focuses on fraud and duress (K aspects) and allows couples to include more provisions, while WI focuses on unconcionability (WI gives more scrutiny).



5. More on unconscionability and child=s best interest:


i.
Unconscionable: pregnant woman to sign agreement or else no marriage

ii
Kid=s best interest prevail: cts not bound by marital or separation agreements when it comes to kids. Can=t tie conditions to kids
B.
Alternate view for unconcionability: 
1.
Simone v. Simone: 

a.
Approach an MPA like a K. No attention given that there might be a weaker party. Men and women are treated alike, regardless. The MPA is OK if there is no fraud. No review of unconcionability in every K

b.
No special scrutiny to marital agreements: No special scrutiny to marital agreements. Marital agreements do not have to be reasonable. 

c.
But MPA cannot be a product of fraud: But Ks cannot be a result of fraud, misrepresentation (no full or fair disclosure), or duress.

d.
Hostile view: Takes hostile view of wives subject to marital agreements; treats all parties alike. It is not unconscionable to have an unreasonable agreement where wife is treated less fairly.

e. 
Possible judgment in a Simone jurisdiction: In a Simone jurisdiction, you are unlikely to have an MPA invalidated due to unconcionability b/c AI didn=t understand the terms@ or AI didn=t have access to resources@
f.
Rationale: In Simone, she can get the information herself if she digs harder. Women want to be equal, and now are more educated and should suffer the consequences of equality. Disclosure of general wealth is sufficient. The enforceability  of a K Parties ight not have entered their marriages if they did not expect their agreements to be strictly enforced. If parties viewed agreement as reasonable at the time of its inception (signed it), can=t argue later that it was not in fact reasonable.

g.
Holding: Disclosure need not be exact. Wife was not uninformed; even if she was, she could=ve gotten information. If not a result of fraud, duress, misrepresentation (full and fair disclosure of financial assets, not legal rights), even if K terms are unreasonable, or unfair & not fully understood, K is still enforceable. In long-term Ks, circumstances change, if the parties choose not to address them in prenup, they contracted to bear that risk.

h.
No per se requirement for counsel
i.
Two issues: 

i.
You can raise unconcionability even in a Simone jurisdiction: Even in a Simone jurisdiction, unconscionability defense may be raised, but unconcionablity is not well defined. There has to be gross inequality in bargaining power, and a gross egregious K . This is not as strong as statutory unconcionability.

ii.
 But K unconscionablility defense is rarely won: 

C.
PROBLEMS
1.
7 (a) p.25: Pregnant woman told sign agreement or else. Gives up her assets. Was told that if she does not sign, there would be no wedding. AI will only marry you if . . .@
a.
In WI: In WI, unconscionable

b.
Under Fletcher standard: Even under Fletcher, it is overreaching & duress. There is a coercive atmosphere. She is pregnant. It is not putting a gun to her head, but pregnancy is something that they court may consider coercive.

c.
Age & pregnancy are 2 candidates for duress. Such individuals are given more leeway, esp. if receiving less under the agreement.

d.
Unenforceable and enforceable factors:

 i.
Unenforceable: physical abuse or party wanting divorce is disabled/can=t get job.

ii
Enforceable: financial penalty doesn=t prevent divorce, offers disincentive. Ct won=t enforce K regulating conduct/behavior during marriage
2.
7 (b)
B & A are married. B does not inform A she has a rich uncle (who will probably leave $ money to her) before sign prenuptial. Both die after getting married.
a.
Full disclosure: must disclose what you might own in future. How much do you need to disclose? Must allow future spouse to get attorney and probe finances. He might have property that will increase in value, was about to get promoted in his job and does not tell her. 

b.
Factors to consider when requiring disclosure: When considering whether to require disclosure, factors to consider are: is the contingency imminent, predictable, certain, known & material.

i.
Disclosing Future Property? Some argue that can=t be forced to reveal things that may never occur. But can also argue that possibility of getting future prop. is  material fact.

ii.
Full and Fair Disclosure varies by jurisdiction: Full and fair disclosure depends upon what jurisdiction you are living in. Some jurisdictions allow only disclosure of general wealth ( i.e. I have assets, mutual fund)

c.
Rich uncle: It depends. Don=t conceal evidence of wealth, but how evident it is makes a difference. If wife encouraged to get  atty & review MPA makes you look better when court reviews  factors.

3.
7 (c)
H pressures W to sign saying the agreement will protect his business. H told W to get counsel, who advised her not to sign. W signed anyway.
1.
No Fraud: b/c she consulted atty & H revealed assets.

4.
7 (d) Prenup states that the kids would spend equal time with each parent in the case of divorce. W wants to move out of the state.
1.
Courts looks at benefit of children and do not consider themselves bound to the terms of the agreement: Whenever you have anything to do with children, the courts will look at the benefit of the children and the court will not hold themselves bound to the K terms

5.
P.35 Note 5:  W & H agree that if one party sues for divorce, that party must pay the other party $5K: Ks against Divorce
a.
Abuse: Court will not enforce prenup if there are issues of abuse. Court would find it hard to find that if there is abuse, you should have to pay a penalty for separation.

b.
Financial Penalty: Ks where neither spouse can get a divorce are problematic. However, this one may stick b/c there is just financial penalty for divorce. Courts are in favor of marriage. This K doesn=t preclude parties from divorce, it just provides disintentives.


c.
Disabled or unable to get employment: If disabled or unable to get employment but still want divorce, court will find agreement invalid.

d.
Tying conditions to the Children: For a K against divorce, if you tie conditions to children, they=re unenforceable (i.e. if you sue for divorce, you don=t get custody).

6.
Ks regarding actions during marriage: Although most prenups are enforceable, most courts refuse to enforce Ks regarding actions during marriage. (i.e. course of action, behavior during marriage.).

7.
Some or all provisions will not be enforced by the courts. If 95% of the K is unenforceable, the entire K may be invalid.
D.
Newman v. Newman: When circumstances change b/t time of making agreement=s divorce. One or all parties do not want provisions enforce, b/c now it is unfair.

1.
In this case the Ct. let the agreement stand b/c it provided for clause regarding disability. If disabled, could get more $. But here, W wasn=t disabled.

2.
As lawyer, think about how provisions may change in future. If you draw up a prenup, make sure to contemplate a change in circumstances b/c if the prenup does not, that agreement may not be enforced if it becomes even more unequal

3.
Change in Circumstances P.46 Note 2: The Newman court states that changes in the parties= circumstances during their marriage can render a maintenance (not property) agreement unconscionable, even though fair and reasonable at the time of its execution. If std. of living rises during marriage, W could argue it is unconscionable to uphold agreement offering low maintenance.

4.
Which laws apply for the prenup? The laws of the place you file the divorce apply unless you provide differently in the prenuptial.

II
COHABITATION AGREEMENTS, and legal obligations available at the end of a cohabitation relationship: convincing the court that there was an agreement when the H & W are not married.
1.
Cohabitation agreements: unmarried couples, same sex marriage and the like. Such agreements should not be enforced the same way as prenups.

2.
Domestic Partnership: 2 persons of same or opposite sex not married to each other, who for significant period of time share primary residency and life together as couple: residence & stability.

3.
Factors of enforceability:
i.
look to find the strength of the agreement (written, oral, impliedBcan u show that it was entered into?). The more evidence and more we can show, the more serious we=ll be about enforcing it. 

ii.
Look also to the nature of the relationship. Marriage? Partnership? Or just 2 people living together while in college? If  weak, more unlikely the agreement will be enforced.

iii.
But, even a written agreement doesn=t guarantee enforceabilty. If agreement made under duress, fraud, coercion etc, it may not be enforceable. In some jurisdictions, unfair terms may make it unenforceable.

4.
Marvin v. Marvin (often cited case for cohabitation agreements)
a.
Holdings: 

i.
If there is an explicit K b/t the non married parties, the ct. should enforce it, unless it is founded on consideration of sex. 

ii.
If no explicit K, the court should decide whether conduct demonstrated an implied K, partnership or joint venture agreement. The court can employ quantem meruit or other equitable remedies.

b.
Facts: D was married to someone else. P would give up acting career to take care of home and be D=s companion. Orally agreed to share income & property gained during  relationship, and he would support her. Lived together for 7 yrs.  She gave up his career to be his companion or homemaker.  Not much record of the agreement, but it is undisputed. D later asks P to leave, D pays $ support to P, but later stops after 1.5 years.

c.
D claims that agreement was against PP: b/c it was an immoral relationship, and thus unenforceable. Court rejects this b/c there was more to the relationship than sex. A K b/t non-marital partners is enforceable as long as it doesn=t rest purely on sex.

d.
Practice rule: To avoid Marvin trouble, an atty drafting a cohabitation agreement, should  leave out the words AHusband & Wife@or Asexual relationship@,b/c if you include terms that are unenforceable, the entire K may be unenforceable. But on the other hand, AH@ and AW@ terminology shows that the relationship has longevity.

e.
D claims that agreement violates PP b/c it intrudes on his x-wife=s property rights. (i.e. Betty loses out on part of her share) However, ct. says that Betty Marvin was able to negotiate her own rights via the divorce decree.

f.
D claims agreement is not valid b/c not in writing. Ct says K for marriage must be in writing, but here, the agreement wasn=t made in contemplation of marriage.

i.
Ways to hold self out as H & W (may want to hold oneself out as H & W to show community that it is not a fly-by-night relationship). 

a) file joint income tax return.

b) put property in joint names.

g.
Cohabitation and marital agreements are different: Cohab agreements CREATE duties/rights, while marital agreements change existing duties/rights.  Prenups seek to undo or modify existing rights so there are more stringent requirements to be enforced

h.
Adultery effect: If D was married to ex entire time D was living w/P, P would have no rights; b/c agmt unenforceable->against PP.- adultery undermines institution of marriage.

i.
The court reasoned that non-marital partners should not be deprived of certain property rights b/c of their status: Marvin also talks about obligations that arise out of implied Ks. The court reasoned that non-marital partners should not be deprived of certain property rights b/c of their nonmarried status. They do not have the same rights and privileges as married couples given by statutes, but should not be deprived of individual property rights. They still have certain property requirements w/respect to each other & they can be implied. The Marvin court allows a 2nd COA based on implied K. Non-marital partners can=t be deprived rights just b/c they are not married. But at the same time, they can=t have the same statutory rights as those available to a married couple. Acc. to Marvin, you have express Ks for co-habitants, but courts may look to other things to protect rights of co-habitants by looking at implied Ks:

a) 
xpress Ks

b)
other equitable relief available of no xpress K

j.
It=s best to have a written agreement w/o reference to sex: may invalidate agreement..

k.
In WA, to avoid unjust enrichment, the courts state that property of couples @ the end of the Amarriage-like@ relationship, the property of couples can be divided, much as you would divide the property of those ending a relationship by divorce. In the Vasquez case in WA, the court played with words b/c gay couples can=t get married at all (not a viable option for them ever, b/c unlike normal couples, they can=t get married). The court would not extend this to same-sex couples. A meritritious relationship cannot exist b/t individuals of the same sex in WA. They should not have privileges available to married couples b/c they can=t have a mertitricious relationship. In Ireland, xpress K to pool funds together in a same sex relationship is ok. No need to examine the relationship if there is an xpress K. For an xpress K to pool resources, all the court will look at is whether the terms are valid, regardless of type of sexual relationsip. 
l.
Alimony (p.60) should courts allow for alimony following the breakup of cohabitation relationships? Maybe short term maintenance payments are allowable. Permanent alimony maintenance is unlikely. We=re moving away from alimony in general.

5.
Morone v. Morone: ct doesn=t want to enforce implied agreements, and will not follow Marvin:

a.
Held: implied Ks are unenforceable b/c they violate public policy forbidding common law marriage. However xpress Ks are enforceable.



b.
Only express agreements will be enforced: Common law marriages are abolished, thus the court won=t allow for implied agreements, it will however enforce xpress agreements.

6.
Watts (WI case): parties held themselves out as H & W. But had we had CL marriages in WI, they would have had CL marriage. The court approved the use of express and implied K theories. Despite Watts, it is still good practice to have an Xpress because Watts can be distinguished due to its fact pattern.. Advise client to have a written agreement with no sexual references.

7
P. 65 (7) (a): he paid for the house, she paid the bills. Does she have a claim against him? Yes, but she must prove that she made contributions which resulted in an increase in assets.

8.
(7)(c) college case: a weaker relationship: will have to go a longer way to prove a relationship: could recover for rent. Other things may not be recoverable.

9.
Posik v. Layton: considers enforceabilty of written signed agreement b/t same sex couples:
i.
Lesbians enter agreement which provides provisions in the event of a breakup. Ct. enforces written and signed co-habitation agreement. Same sex couples must go through great lengths to articulate property details in the event of breakup (no statutory protection as u have for marriage). Same sex marriage may be prohibited but, cohabitation agreements made b/t individuals of same sex are not.

ii.
Held: since agreement enforceable b/c in writing & not made in consideration for sex.

iii.
Facts: D breached K by bringing by cheating. No fraud or overreaching on P=s part

iv.
Practice note: Contemplate future changes to ensure the enforcability of agreements.

III
MARIRAGE

A.
MARRITAL & INDIVIDUAL PRIVACY
1.
Griswald v. CT. (1965): contraceptive and reproductive rights/freedom of privacy in marriage
a.
Planned Parenthood gave info to married couple (contraception); violated law prohibiting use of contra to prevent conception & criminalizing distribution of contraception/info. Held B law violates Const right of privacy included in penumbra of rights of encompassed in Bill of Rights. Focus is on the freedom to be in marital relationship & have the privacy that comes w/it [sanctity of marriage must be protected


b.
Concurrence says you have to ask, (1) is the right fundamental? (2) If yes, is there a compelling state interest to curb this right?

2.
Loving v. Virginia (1967): Right to marry is fundamental:
a.
Stat prohibiting interracial marriage is unconstitutional. Held- right to marry is fundamental.  AThe freedom to marry has long been recognized as one of the vital personal rights essential to the pursuit of happiness by free men.@  
3.
Zablocki (WI) (1978)

a.
The statute denied a marriage licence to people who did not pay child support. Statute was knocked down.

b.
Held: Statute infringed on individual=s right to marriage.  The state has an interest that child support get paid, but this statute penalized him for being unemployed It was too broad. You can get people to pay obligations by other ways. Don=t go after fundamental property rights. If you say you can=t marry, it may lead to undesirable circumstances, such as illegitimate children. The statute must meet a strict scrutiny test. 
i.
Is  this restrictions a Direct restriction?/indirect restriction on that right?
ii.
Are they closely tailored to effectuate an identifiable state interest? /Is this the best way to achieve that?
These are the 2 questions to ask whenever you look at a regulation that impedes on rights. Here it failed the strict scrutiny test. We want child support payments to be made, but we also want the institution of marriage.

c.
Concurrence: Is every regulation on marriage unconstitutional?

4.
Other examples of restrictions on marriage: You can have restrictions in concordance with the 2 prong test: direct/indirect, and state interest.

i.
Age restrictions on marriage. How can you argue that even after Zablocki, you can still have age restrictions on marriage?. It is not an absolute restriction. It does not bar marriage. You can marry later. And it serves state interest (prevents divorce).

ii.
Incest: Can=t marry next of kin. Serves state interests biological, reproduction, malformation. But not a direct restriction.  There are so many people available to marry.

iii.
Marriage Tax Penalty: It is indirect b/c you can still get married. It is not a precondition to marriage. It also fits with the goals of the tax system. If married people pay greater tax $s than non-married. It is not a restriction on marriage, it is an impediment. (1)It is not a direct prohibition b/c it is not a prerequisite to getting married. (2) it accomplishes the state=s goals for taxes. In Pedin a KS statute had the state tax higher for single tax payers than married taxpayer. Court held that the tax was rationally related to the valid state interest of promotion of marriage.

iv.
Rituals of Marriage (Solemnization of Marriage): statute says how the marriage itself is to proceed. Court held (1) the statute is not a direct regulation of marriage, and (2) state interest-to promote stability. There is a slippery slope argument that before long, we=ll have common law marriage. The other state interest is that we want to maintain marriage records (administrative purpose).

5.
Case law on marriage restrictions:
a.
Turner v. Safley: Regulation of marriage for prison inmates is struck down. Statute is too broad & there are other methods available to maintain state interest of prison safety. Marriage is a fundamental right, and it has religious benefits, personal, you will eventually get out, govt. benefits, & property rights. The institution of marriage confers tangible benefits as well as religious & personal state of being and this should be preserved, even in a prison setting.

b.
Pedin: higher tax for single taxpayers- rationally related to valid state interest (promotes marriage).

c.
Eisenstadt v. Baird: extension of Griswald. Extends privacy rights of married couples (Griswold) to unmarried couple. The couple relationship is seen as 2 individuals coming together with their own privacy interests, not as individuals coming together to form a unit. This change in definition is used to broaden the definition of the family from the nuclear family. The sacredness of relationship does not come from marriage, but from the relationship itself.

d.
Limitations of Eisenstadt: In Eisenstadt,  the purpose of the statute was to prohibit contraceptive use by unmarried people. Griswald held that married people have privacy rights b/c of the marriage institution. Eisenstadt extended that right to unmarried couples. Courts can still craft different rxns to different ordinances to limit or xpand the definition of the family depending on what cases they rely on. 

e.
Bowers v. Hardwick: The sexual privacy granted to married people in Griswald & unmarried people in Eisenstadt, is not granted to homos. There is no fundamental right for homos to engage in sodomy b/c of long standing tradition of anti-sodomy laws. The statute is rooted in a historical past. After Bowers, we can=t view sexual conduct b/t 2 consensual adults as being outside the scrutiny of state statutes.

6.
 Review: 
a.
Supreme Court established strong foundation for marital privacy in Griswald
b.
For non-marital, in Eisenstadt
c.
With qualifications in Bowers and an articulation of ways in which the state can regulate marriage even with the protections.

2. Formal and Informal Marriage: In all US states, there are statutes regulating entry into marriage. Much them govern procedures for licensing and solemnization of ceremonial marriages.  Marriage is defined as consent followed by solemnization. The status of marriage may be achieved in a variety of ways: (1) Ceremonial marriage: which are provided for under the laws of all states, (2) Common law marriages, which are recognized in 14 states.

Statutes in General:
i
Marriage License: In all states, individuals who wish to marry must obtain a licence, usually from a public official, such as the county clerk or clerk of the court. 

ii
Waiting period: Statutes generally impose a waiting period, to run b/t the application for the licence and its issuance (3 -5 days). 

iii.
A physical examination is frequently required as a condition upon obtaining a marriage license. The examination is normally limited to tests for the discovery of venereal disease. 

iv.
Most states authorize marriages to be solemnized by such religious leaders as priests, rabbis, ministers and various civil officers including judges, county clerks and others. While some sort of solemnization is required for a valid ceremonial marriage, most states do not treat marriage as void merely b/c some requirements surrounding the details of the ceremony are not complied with.

v.
Witnesses: Typically, statutes required 2 witnesses whose names and signatures appear on the marriage certificate, which must be filled out by the  person solemnizing the marriage, and sent to the place of recording.

vi.
Public record: Marriage certificates are kept as public records

1
WI Chapter 765: Who in WI can K to marry?
a.
Aged 18 and otherwise competent: 765.02 says every person who has attained the age of 18 and is otherwise competent.

b.
Consent of Parent of b/t 16-18: if kid is b/t 16 & 18, licence can be issued only with written consent of parent or guardian.

2
Who cannot K to marry? 765.03
1 If have living H or W: Can=t marry if have living H or W, or

1 Closer than 2nd cousins: if couple are closer than 2nd cousins.

1 Can marry 1st cousin if female is 55 and if a party is sterile: You can marry a 1st cousin when the female has attained the age of 55 or b4 that when either party is permanently sterile (you submit an affidavit from the doctor).

(c)
Need to wait 6 months: Also, people can=t marry if they want to solemnize marriage w/in 6 months of granting of divorce according to 765.03. Such a marriage is not valid.

3.
The Marriage K itself in WI:
(a) 
Need Marriage Licence: You first must obtain a marriage licence.

1 Need declaration before officiating person of intent to be joined in matrimony: A declaration by both parties that they want to be joined in marriage. It must be made b/f a duly authorized officiating person (e.g. Judge, member of clergy, court commissioner, or even the 2 parties themselves if in accordance with their religion or custom).

4. 
What happens when a statutory formality is neglected?
a.
Accounts Management Inc. v. Litchfield: Does failure to record a marriage licence invalidate a marriage?
i.
Facts: W denies responsibility for her deceased H=s medical bills contending that her marriage was void for lack of recording with the register of deeds. Statute said that the marriage must be solemnized, authenticated, and recorded. The person solemnizing the marriage had to deliver the license to the register of deeds.  Claimed medical bills not Anecessaries@ she=s must pay for.

ii.
Small defects do not invalidate marriages. Held that marriage is not necessarily invalidated by a failure to record b/c there is a PP in favor of marriage. Most cases will hold that small defects do not invalidate the marriage. The court says that the statute should be construed to favor validation when full compliance with statutory formalities may be deficient.

iii.
In this case, it is a minor after-the-fact defect not in the marriage ceremony itself. The couple got the licence, scrutinized it and lived as a legitimate H & W. It was an after-the-fact mistake.

iv.
The Ruling in this case was not based on estoppel theory (i.e. your action/inaction precludes you from asserting certain rights in the future based on equity), although it could have been: While this case does not assert estoppel, it could have. The W signed the papers as his wife, thus admitting that she was his legal wife. Now she can=t argue that this was a defective marriage

v.
Necessaries Doctrine: H has a duty to support W for necessaries, which varies according to station in life. If W incurs a debt, H is responsible for paying for the necessaries expenses b/c both benefit. Today, this doctrine is gender-neutral and both parties can be held liable to pay for necessaries. This case says that medical bills is a necessary (although it was not on the list).

vi.
In a recent WA case, a marriage was held valid, even w/o a licence. Policy favoring valid marriages is strong.  If the legis. doesn=t say that the marriage is invalid, the court will uphold the marriage.

vii.
Unauthorized solemnization: That a marriage is solemnized by a person not authorized to do so doesn=t invalidate it if either or both parties are unaware.

b.
Farah v. Farah (VA 1993)

i.
Facts: Proxy marriage in England. Intended to go through a civil ceremony in VA, but never did. The couple lived in VA as H & W for a year and then they separated.

ii.
Choice of law issue for deciding validity: The court applies VA choice of lawBin VA we look at the place of celebration to see what law applies. So the court looked at English law b/c it was contracted & celebrated in Eng. Farah recites the traditional choice of law rule of lex loci contractus: the validity of a marriage is determined based on the law of the place where it is contracted.

iii.
Marriage held invalid: The Marriage Act of England says the marriage has to be in compliance with statutory formalities, and these were not done here, so the marriage is invalid  

iv.
Property implications of not being legally married:  Property issues cannot be resolved through divorce. Her only option left is to sue a cohabitant (Marvin).

v.
Estoppel? There are strong PP reasons for upholding the validity of marriages, particularly when the challenge is being raised by one of the parties to the marriage. In Yun, the court rejected H=s argument that there was no valid marriage, where a license was not properly obtained prior to the ceremony. The court concluded that he should be equitably estopped from denying the validity of the marriage, b/c he had engaged in a marriage ceremony, cohabitation, had kids, obtained benefits of marriage, and not until his wife sought dissolution did he take the position that there was no marriage.

vi.
Why is Farah a bad decision? 
aa.
Intent of parties was to be married: The parties= intent and expectation was that they would be married to each other, and they had talked about a VA civil marriage. They went through the ceremony that was valid in their own eyes, religion and family (including throwing a party in their homeland). They also traveled all the way to Pakistan and followed their rules in significant ways with great expense to themselves. This all points to their intent to get married.

c.
Taczanowska: If a reasonable argument can be made in favor of marriage cts should do it.  
i
Facts: H & W were Polish nationals. Marriage performed in Italy at the end of WWII by Roman Catholic priest serving as Polish army chaplain. The couple did not observe the marriage formalities of either Poland or Italy. They became domiciled in Eng. one year later and had a child in that one year.

ii.
Held: In some circumstances, English CLmarriage principles could serve to validate foreign marriages contracted w/o the proper formalities.  The court refused to annul the marriage, and upheld the marriage as a CLmarriage.

iii
Reasoning: The couple intended to be H & W and they lived together, The court found that the marriage had occurred b/c the parties had intended to. The parties expectations were validated.

iv.
Principle of Validation: If some reasonable argument could be made in favor of marriage, it should be done (court should look at the parties= expectations), rather than frustrating the parties= expectations by applying technical rules which are not based on important policies. So 2 opposing policies/themes guide the court: validation of marriage v. strict following of technical statutes in the formation of marriage.

v.
Under the principle of validation, a marriage should be upheld if valid under the law of the place of celebration, the law of one of the parties= domicile at the time of the marriage, or the law of the parties= domicile at the time the proceeding is brought, so long as recognition of the marriage does not conflict with a strong PP of the forum.

vi.
P. 108 problem: R & F lived together, get married in Mexico a day b/f R is statutorily permitted to do so (by statute following a prior divorce). Later, after being married for 20 years, F files for divorce and R claims invalid divorce. One argument is to recognize the marriage, waiver, estoppel, or Taczanowska=s principle of validation. The court (in Nebraska) held that the parties never Ked a marriage b/c the K was not valid.

vii
Mick Jagger & Geri Hall marriage: Had a 6 hour Hindu wedding ceremony. They were together for 9 years and had 4 kids. Mick claimed that Indonesian law requires a civil ceremony and various documents. Could argue estoppel and principle of validation, but could also argue that courts should treat as invalid marriages that are not valid in the place where the marriage occurs. But this is a dismal swamp. You can=t disrupt people=s lives for minor defects.

d.
Staudenmayer v. Staudenmayer: Courts will be suspicious of CL marriage

i.
Facts: Parties lived together. Male gets personal injury settlement and then they get married, and then they file for divorce. Should that settlement be part of the marital estate? 

ii.
Settlement not part of marital estate b/c parties not married at time of settlement: Ct. says no, b/c the parties were not married at the time that the settlement occurs; 

iii.
The parties did not have common law marriage according to the court. b/c no words spoken in the present, saying they=re living together as H & W. If one party dead, ct looks at evidence of constant cohabitation & reputation; if both parties alive, ct will not look at evidence of cohabitant=s reputation that they were H & W, but rather, looks for words exchanged professing a bond. In other jurisdictions that have common law marriage, the courts in all situations, will look at parties= behavior (cohabitation & reputation) & infer an agmt of common law marriage b/c it=s hard to produce evidence of  Aspoken words.@ This court looks at the words, but other courts are happy to look at evidence of constant cohabtation.

iv.
P116 Problem 4 (a) Students living together for 3 years & then he gets killed in a car crash, can she recover?  Probably not. They are purposefully lacking an agreement of CL marriage. Acc. to Studenmayer, if no words are exchanged, there is no CL marriage.

v.
4(b) Winfield: Under TX statute no common law marriage b/c they did not hold themselves out to be married.

e.
Renshaw v. Heckler: Conflict of law:
i.
Facts: Both parties divorced and then cohabitated with each other. They agree to live together Ajust as though they were married.@ They never have a formal ceremonial marriage, but consider themselves H & W. H gives W wedding band, W begins using H=s last name, and they hold themselves out as being married. But they lived in NY and NY doesn=t have common law marriage, but recognizes common law marriage from another state. Although H & W were always domiciled in NY, they visit PA a total of 16 days at various times during their Amarriage.@ After 18 years. H dies and W seeks SS benefits as surviving spouse. W claimed there was CL marriage under PA law. 

ii.
Issue: The case outlines the 3 elements for CL marriage (1) Cohabitation (2) reputation (3) Agreement. Renshaw relied on cohabitaton and reputation & did not deal with agreement. The couple had traveled several times to PA for vacations, but they didn=t say let=s be H & W in PA. Renshaw went out of its way not to look at the agreement and looked more to cohabit and repute.

ii
Held: Since A&B went to PA often for vacation [cohabitation]; and held selves out  there as H&W [reputation], it was a valid PA CL marriage. Ct relied on cohabitation habit/reputation; did away w/agmt

iii.
Conflict of law rule: As long as the parties were at some time domiciled in a state that did recognize CL marriage and the couple explicitly or implicitly agreed during their stay in the CL state to regard themselves as married (and to hold themselves out to the world as married), this is enough for even the state that does not recognize CL marriages to view the parties as married.. In Renshaw, the court went further and held that even a brief visit to a CL state was enough for a marriage to be contracted, (even though the parties were never domiciled in that state), as long as the couple explicitly or implicitly agreed to treat and hold themselves out as H & W in the state they were visiting.

5.
Result of forbidding CL marriages: Forbidding  CL marriages leads to Marvin situations, where it=s hard to prove existence of agreement, resulting in more litigation.

6.
Common law marriages generally:

a
Definition: A common law marriage is an agreement b/t a man and a woman to enter into a marital relationship without a civil or ecclesiastical ceremony. Where CL marriages are recognized, this is either by statute or because the courts reason that marriage is a civil K and no specific ceremony is required. If the parties to a valid common law marriage separate, they must obtain a divorce before either may contract a later marriage

b.
Requirements: historically, a CL contract of marriage made by words of the present tense was a valid marriage. It is an express K. If the future tense is used, it will only be a promise to marry. Under the present law, courts look to the actions of the parties, rather than to specific words used. The elements of a valid common law marriage include:

i.
Consent: There must be a present agreement (i,e mutual understanding) to enter at that time into a marriage relationship. No ceremony or particular words are required. The agreement may be inferred from conduct

ii
Representation: parties must hold themselves out as H & W

iii.
Cohabitation: The parties must live together as H & W.

c
AHabit and Repute@: Vital factor in determining the existence of a valid CL marriage. A CL marriage will be found to exist if the parties behaved b/t themselves in a way that they suggested that they thought of themselves as H & W, and had a reputation in the community, or among family members, as being married. Courts require clear and convincing evidence that H & W entered into an express agreement to reduce the danger of fraudulent claims.

3. ANNULMENTS/OTHER RESTRICTIONS ON MARRIAGE: 

A. 
Intro:
1.
Substantive restrictions on entry into marriage, across jurisdictions: In addition to regulations governing licencing and solemnization of marriages, state laws also include substantive restrictions on the entry into marriage. These marriages, deemed to be bigamous or incestuous, are typically defined as Aprohibited@ or Avoid@, and may be punishable under criminal law. Proceedings for annulment, or for declaration of invalidity of a marriage may be brought in the case of either a void or voidable marriage.

a.
Prior and unended marriage: Marriage is not permitted in any state if either party has a prior marriage not ended by death or divorce

b.
Too closely related: Marriage is also not permitted if the parties are related within certain degrees by blood or marriage

c.
Capacity/problems with consent: Marriages in which one party is below a minimum age, or where a party lacks capacity to consent or to consummate a marriage, or where consent is induced by fraud, duress, jest or dare are traditionally understood to be voidable.

2.
WI Statute 767.03: the requirements that need to be met to get an annulment. Annulments must be made by a judicial proceeding for to be valid.

a.
Lack of capacity to consent: When a party lacked capacity to consent at the time of solemnization, through, age, infirmity, use of drugs/alcohol, induced through fraud, duress, coercion (lack of consent/pushed into making the decision) You have one year from finding out about one of these factors to bring an annulment.

b.
Unknown lack of capacity to consummate marriage: When the party lacks capacity to consummate the marriage via sexual intercourse & the other party did not know this @ the time of solemnization of marriage. You have one year from the day you find out to bring an annulment.

c.
When the party is 16 or 17 years old and did not have parental consent, or under 16, suit for annulment may be brought by (1) the parent or guardian if the child is still under the age of 18 or (2) the other party to the marriage. They only have one year from finding out to have an annulment, unless they turn 18, then the parents can=t do anything. This creates a window, a potential for annulment  for the parents until the child turns 18. This way the parent can get the child out of a bad marriage.

d
Marriage prohibited by WI law: Can sue for annulment if the marriage is prohibited by the laws of WI. Here, you have a 10 year limit from the day of marriage, but if the situation is that the other spouse already has a spouse, there is no time limit.

3.
Annulment v. Divorce: Why seek an annulment and not a divorce?
a.
Annulment has economic consequences: It brings us back to as if there was no marriage. Property division is treated as if marriage never occurred.

b.
Religious reasons
c.
Psychological factor of having a clear slate

d.
Different legal/procedural requirements: For annulments, there is no waiting period for getting married again. For divorce, there is a 6-month waiting period.


B. 
Successive marriages
1
Chandler v. Central Oil (KS, 1993) We live in a monogamous society, so any indications of a valid prior marriage still in the books will create problems. Issue Which marriage should be treated as valid?

Presumption of validity: There is a presumption of the later marriage; Wife #3 recovers workers compensation benefits, not Wife #2.

a.
Policy: to validate the parties= expectations and uphold current relationships. It is important to maintain expectations of the current wife. The later marriage is presumed valid, and the party attacking it has the burden of proving it invalid.

b.
Balancing of interests: By saying that wife #3 gets the benefits we are creating situations in which an individual is  married to one person w/o being divorced from another.

c.
Presumption means that earlier wife will have burden to disprove validity of later marriage: B/c of the presumption of the later marriage, Eliza (wife #2) will have the burden to disprove that marriage for wife #3 is valid. Wife #2 has to show that there was no divorce b/t H and her. This is difficult to prove b/c he could have filed an ex parte divorceB> a divorce w/o her.

d.
Rebutting the presumption (General Rule): because of the presumption that the most recent marriage is valid, the burden of proof is on the spouse of the previous marriage who is attacking the latest marriage., to prove, by conclusive evidence, the validity and continuity of the previous marriage.

e.
Presumption applied to CL marriages: Validity of the later marriage extends to CL marriage as well as ceremonial marriage.

2.
Statutory relief: How to treat marriage with impediments: WI stat. 765.24: Removal of impediments to subsequent marriage: The Putative marriage: A putative marriage is a marriage contracted in good faith and in ignorance of some existing impediment facing one of the contracting parties.

a.
When does statute come into effect? Statute comes into effect if a person is married and then enters into another marriage K.  If the second marriage K was entered into where one party entered into it in good faith (didn=t know of prior marriage), then after the removal of the impediment (the divorce of 1st marriage), if they are still living as H & W, then they can be regarded as such from the removal of the impediment and the kids can be treated as the marital issue of both.

b.
If the couple is still living as H & W after removal of the impediment, the couple can be regarded as such w/o remarriage and the kids will be legitimate. The statute tells us that you don=t have to have to be remarried after removal of the impediment, even though before you didn=t have a valid marriage. The defect doesn=t destroy the marriage and the kids can be viewed as legitimately theirs, even though they are born while there was an impediment.

c.
Impediment statute creates an almost CL marriage situation:  b/c it allows you to be married if you continue living with that person.

d.
P. 128 #4: John married Barb, has 2 kids, he is away in prison, away in Vietnam, and he goes away. Barb asks for divorce and sends him papers. He never signs. He gets married to Nancy and has 3 kids and dies. Wife brings wrongful death. If Chandler is followed, Nancy gets the $ unless Barb can show that the marriage was still valid. In the real case, the wife did not rebut the presumption.

3
Dolan v. Celebrezze (2nd Cir. 1997)

a.
Facts: X & W married. X went to Peru to work. W went with, but didn=t like it so she returned to the U.S. X cut off all contact with W. W started living with Z. X returned to the U.S. later. W later married Z. W classified herself on marriage licence as a widow. Eventually Z died and W claimed benefits. Later, X came back and lived with W. W claimed his benefits (since she never had a divorce or annulment from X).

b.
The court looks for policy reasons behind the presumption (vindication of the expectation of the parties), and the policy reasons don=t apply here. Court held that there is a strong presumption of validity for the later marriage, but here it doesn=t come into play. Here the court takes sympathy on this old woman. The presumption should not be used to prevent the old lady from obtaining widow benefits. The purpose of the presumption is the vindication of the expectations of the parties. Although there is a policy of monogamy, there is also a policy of vindication of expectations of the parties w/o punishing them for irregularity. The courts want the results of the benefits to go to the old lady even if it has to reverse the presumption. If the case has arisen just after the death of H#2 (Z), the court would likely hold that the presumption was valid and she could collect annuity of 2nd H.

C.
Consanguinity and Affinity: Marriage based on incest is not permissible. Includes bro & sis of 2 blood and full blood, illegitimates and legitimates. Many states prohibit marriages of uncles and nieces, aunt and nephew, stepparents and stepchildren.

1.
In Re: May=s Estate (NY, 1953) marriage b/t Jewish uncle & niece in RI (allows such marriages if Jewish) is valid in NY (disallows such marriages).  Held B marriage is valid if considered valid in place where celebrated (FF & C). Exceptions: (1) cases w/in prohibition of positive law (2) cases involving polygamy/incest in a degree regarded as w/in prohibition of natural law. Ct allows this relationship b/c of principal of validation- couple was married for many yrs & had lots of kids. The NY statute in May is more generous than WI.

2
What happens if you deliberately leave your state to circumvent the laws.?
a.
765.04: marriage abroad to circumvent the law: If you are residing in WI, and intend to reside here, can=t get married in another state just to circumvent a law that prohibits marriage in WI and expect your marriage to be valid.

i.
Very few states have such marriage evasion acts, b/c it puts the state into a situation where it tries to undo marriages that are formed. It runs counter to policy.

3
Reasons against incest: (1) biological concerns, (2) discourage sexual tension w/in nuclear family.

. 
4.
Israel v. Allen (note 6): ct. found unconstitutional as a violation of Equal protection, a statute that prohibited a marriage of adopted brother and sister.

5.
Lee (MS 1944): Adoptive father sought to marry adoptive daughter, to bar it is unconstitutional, the court says. The statute that forbids the marriage of parent and & child doesn=t apply to parent & adopted child. You can apply the direct test from Zablocki, and balance against substantial state interest of equal protection concerns

D.
Marital Capacity & Consent
1.
VJS v. MJB (NJ, 1991): absence of informed consent; fraudulent marriage. Before  marriage, H agreed not to have kids; later, H wanted kids. Held B marriage is void; promise to have kids & promise not to have kids must be respected. We look at material representation and reliance on them.

2.
Hacke: Annulment of marriage on the basis of fraud is not based on traditional reason for fraud: Apply a a subjective test for determining fraud Held: Aessentials of marriage@ are broader than just sex and reproduction. Here wife was injured b/c she lost job due to husband=s concealment of prior criminal record, so she deserves an annulment. The fraud went to the essence of the marriage. Test to apply is material fact (materiality) and reliance.

3.
P.147 5(a) GROUNDS OF ANNULMENT: If H fails to disclose to W that he was married 5 times before, ct. will probably grant an annulment. Ask, would an ordinary reasonable person not have married if she found out this info? Using the Hacke test, courts may look at if it is a material fact and whether there is reliance.

4.
P. 147 5 (b): H marries W b/c she is rich. H has a shady background; was convicted of fraud, but covered it up. Grounds for annulment? ask does it go to the essentials of the marriage? was it a material fact? was there reliance?  To answer these questions, 

i.
Look at the severity of the convictionBfelony may be grounds for annulment. Misdemeanor may not.

ii
Use of drugs may/may not be grounds for annulment, it depends on the strength of the drugs & the amount of the addiction.

iii
A court held that a person=s failure to disclose a major tendency to voyeurism was grounds for annulment. Look at the severity and how marriage would be affected. 

5.
P. 147 5 (c): W had sex with many men & women b4 marriage and she used drugs. Could argue no annulment b/c of the PP to encourage marriage and if you allow this, it may lead to many more annulments potentially, or perhaps there will be less revelation of past sexual history. You can still seek divorce. Annulment is saved for circumstances that are more extreme. The court said that although there were wrongful actions in the past, it did not prevent the marriage from taking the path of a normal marriage b/c the couple did engage in sex during the marriage.

6
5 (d) Atheist case: Apply the Hacke test. AEssential to the marriage@ is determined on a case-by case basis & maybe she married him for his religion, and now she finds out he is an atheist. The court held that it was a basis for annulment b/c it would interfere with the ongoing relationship (just like the lawyer who lost her job b/c of her H=s criminal activity). It had a severe impact on the marriage.

7
Consequences of Annulment: Results in a declaration that no marriage ever existed b/t the parties. Under the common law, this resulted in bastardizing any children born of the marriage and denying the spouse any possibility of alimony. Contemporary statutes have attempted to ameliorate the harshness of this result by protecting the legitimacy of children born in void or voidable marriages, and granting courts authority to order financial remedies in an action for annulment or declaration of invalidity.

1. SAME SEX MARRIAGE: the law here is defined jurisdictionally. In HA and VT, couple can register as domestic partnership.
1.
Baer v Lewin (HA 1993) denial of marriage to same sex couple violates state constitution; discriminates on basis of sex (EP). HeldBcompelling state interest stat was intended to further (well-being & optimal development of kids) NOT served by prohibition of same-sex marriages. [legislature came forward & extended significant benefits given to spouses to same-sex couples, rendering case moot

2
Baker v. VT: (VT 1999) Ct did not analyze VT marriage stat & undo legislative intent of marriage occurring only btwn man & woman. Instead, ct looked at common benefits clause of state constitution. Test B if legislature uses a classification, it must serve a valid state objective. Here, excluding gays/lesbians from benefits didn=t serve valid state objective of not exposing groups of kids to risk. HeldBconstitutional obligation of state legislature to extend benefits of marriage to same sex couples. [Ct did NOT extend marriage to same sex couples. Created a Acivil union@ for them; have same rights/responsibilities as married couples. (ie: dissolution must occur in family ct)

3.
Choice of Law Issues:
a.
The law of the place of contracting should not apply

b
The choice of law issues don=t apply b/c VT and HA don=t have same sex MARRIAGES. But if same-sex marriages do get recognized in those states, the law of the place of marriage doesn=t apply and marriage is not valid if the relationship is repugnant to public policy, against the positive law of the state.

c.
As far as the Civil Union goes, in CA and HA, you can register as a domestic partnership. If a couple goes to either of these places, they will be granted benefits. If couple goes somewhere else, no benefits granted. Same sex couples may not be without protection under state law (i.e anti-discrimination laws, like child support payments).

d.
Defense of Marriage Act: marriage not automatically recognized by another state if act passed in state.  Fed govt has act in place; no fed benefits for same-sex spouse. Same sex couples may not be w/out protection under state law (ie: anti-discrimination laws)

III..
NONMARITAL CHILDREN/LEGITIMACY: Non-marital kids: Isolating consequences of legitimacy and illegitimacy for purposes of wrongful death & intestacy. 

A.
Legitimacy Generally: 
1.
At Common Law: A legitimate child was one born while parents were married, or married at the time of birth (while not required to be married at the time of conception). At CL, a child of a married woman was presumed to be legitimate. However, this presumption could be rebutted if it was proved that the husband was impotent or out of the country. The illegitimate child was considered to be the child of no one, and the legal disability that resulted from this status was that the illegitimate child could not inherit from either parent.

2.
Modern Status: Legitimate child is one via marriage or by acknowledging parenthood. There are statutes enabling parents to legitimate their out-of-wedlock children. This may be done by marrying each other after child=s birth, by marriage followed by acknowledgment of the child, by acknowledgment alone.

3.
Constitutional Analysis: In determining whether the statutory classification is valid, the state is required to show that the law is substantially related to legitimate state interest. (Zablocki).

4.
Wrongful death cases and legitimacy: 
A.
Child recovering for mom=s death
a.
Levy (1968): illegitimate children may recover for Mom=s  wrongful death.
i.
Illegitimate kids raised by mom denied right to  bring action for wrongful death of mom 
ii.
Policy behind lower court=s denial: Don=t want to promote illegitimate births. 

iii.
Held: statute can=t make invidious (offensive) classification  discrimination of kids b/c status out of their control and not relevant to the harm that was done to the mother. Here,  kids, although illegitimate, depended on mom, she cared for them, and were hers in the biological and spiritual sense; in her death kids suffered a wrong and the tortfeasor can=t go free. Relies on biological connectedness, but suggests both biological & legal classifications can be rational/irrational. Such a standard is OK if rational (serves a compelling state interest), but not ok if it is invidious (offensively discriminated against/ an offensive classification.) The mother is easier b/c we all know who the mom is.

iv.
Dissent: legislatures make classifications all of the time. The law is trying to make legal, rather than biological relationships. Also, wrongful death is a statutorily developed concept, and that statute can define the class that can bring suit. It is a construct created for legal reasons.

B.
Child recovering for Dad=s Death
a.
Cannon (MI 1971) & Jordan (WY 1975): llegitmate children may recover for wrongful death of father:. Both take the position Levy would invalidate any statute that would only permit legitimate, but not illegitimate child to recover for wrongful death of dad b/c unconstitutional.

b.
Littlepage: upholds constitutionality of a statute that says that an illigitmate child can recover for wrongful death of dad only if paternity is established during the life of the dad, or if parents married after kid=s birth. A statute that allows recovery only if paternity was established during the life of the father will be held constitutional.

C.
Dad recovers for child=s death (if takes steps to legitimize kid).
a.
Parham (US, 1979): LA stat said dads can=t sue for wrongful death of child.

i.
Held- statute is not invidious. Had the dad legitimized his child, he would=ve then been able to recover for death of child. Differential treatment b/t moms & dads is ok b/c dads can take steps to legitimize child (it=s different steps than those for moms). Dads who can take the steps to legitimize kid, but don=t, cannot recover. Contrary to Glona.
D.
Mom recovers for child=s wrongful death: 

a.
Glona (US, 1968): M could recover for wrongful death of illegit kid 

i.
It=s ridiculous to assume that allowing moms to recover will increase illegitimacy.  BUT if the stat allows both parent to take steps to legitimize kid, ct can=t discriminate against dads. If moms can recover w/out taking steps available to them to legitimize kid (seek establishment of paternity), dads can too.

5.
Intestacy cases and Illegitimate kids.
A.
Kid recovers from dad=s estate.
a.
Labine (1971): Sup. Ct. decided that illegitimate kids need not share equally in the estate of father with the legitimate kids via intestate transfer of property under the statute. You can in certain circumstances distinguish based on legitimacy/illegitimacy, and it is sill constitutional.

b.
Weber (1972): Held that the LA workers= compensation statute violated the Equal Protection Clause of the 14th amendment when it provided that only acknowledged illegitimate children could recover benefits for the death of their father on the same terms with legitimate children. Father had 4 legitimate and 2 illegitimate kids, one born before, and one after his death. Neither had been acknowledged in accordance with the state statute. Both were dependent on father for support. The legitimate children received a tort settlement which exceeded the maximum benefits provided by the statute. Under this statute, that meant that the illegitimates received nothing on their father=s death. Imposing disabilities on illegitimate child was unfair b/c they are not responsible for their status, and punishing the child is an ineffectual way to deter parent. 

c.
Trimble (1977): IL: statute that barred illegitimate kids from intestate succession through their fathers was struck down. The distinction b/t illegitimate and legitimate as it applies to transfer of property won=t be upheld (invalid under 14th amendment if not substantially related to permissible state interests).  In Trimble, the decedent was a homicide victim who had been adjudicated to be the father of the claimant and ordered to contribute to her support in a state court paternity action prior to his death. She was not entitled inherit his estate, b/c the IL statute permitted only those illegitimate children who had been legitimated, and whose parents had later married each other, to inherit. The Court rejected the State=s claim of an interest in promoting legitimate family relationships. And, it held that the state=s interest in assuring the accuracy and efficiency in the disposition of property at death could be met w/o a broad exclusion of illegitimate children.
d.
Lalli: (1978) limits inheritance rights
i.
Statute required evidentiary proof of paternity for illegitimate but not legitimate kids: Stat. required illegitimates who would inherit from Dads by intestate succession  to provide proof that father had established paternity during his lifetime. Legitimate children were not subject to the same requirement.

ii.
Lalli distinguished from Trimble: The court distinguished this statute from Trimble=s, which had required both paternity determination, and legitimization through subsequent marriage, for inheritance through father. Here, the court said that the requirement was only evidentiary, that the paternity of the father be declared in a judicial proceedings sometime before his death. 

iii.
Substantially related to valid state interest: State had valid interest in efficiency of keeping records, the statute was not defended on the issue of encouraging legitimate family relationships. Prevents fraud

iv.
Limits only certain illegitimate kids from collection: Thus, only certain illegitimate kids (those who can=t show paternity) are excluded from intestate succession. While in Trimble, the statute was dissatisfactory b/c it also disinherited illegitimate kids not legitimated by subsequent marriage to parent
e.
Reed (US, 1986) B TX stat preventing inheritance by an illegit kid is struck down using Trimble; Lalli was ignored completely. [Cts want to encourage the institution of marriage, but don=t want to entirely penalize all illegit kids]

f.
Problem 8 (a): D & H were unmarried, D became pregnant. H died before child was born. D files for child=s inheritance on child=s behalf. Lalli would say that State has an interest in efficiency/expediency of record keeping, so it is OK to exclude certain classes of illegitimate kids. But the other side is that the statute is inequitable, b/c it doesn=t give someone in this situation an opportunity to establish parenthoodB>Dad is dead.

g.
Problem 278 #3(a):  E & P live together and have a son. E and child are killed. P can establish paternity via a statute, but doesn=t before the child dies. Can father recover having taken none of the steps to establish paternity?

i.
Parham would hold that P can=t recover b/c he did not take steps to legitimate the child. It is not the child who is suffering. It is the father who is suffering and he did not take the steps. In some jurisdictions, there are statutes allowing both parents to take the steps to legitimate the child, then Glona would hold that courts can=t discriminate against the father. In a state where legitimization could be done by both parents, you can=t discriminate b/c if moms can recover having not taken the steps, then dads can recover having not taken the steps. But first look to see what is available to both parents under the statute.

6.
Rights of Fathers to Establish Paternity (Michael H or Child Best Interest)
a.
Michael H (US 1989): Presumption of legitimacy.

Facts: W had extramarital affair with Michael. Child was conceived. Michael and GAL sues later for visitation rights.

i.
The court granted visitation rights until the H (Gerald) steps in, saying that the CA statute conclusively presumes that he is the father. There is a presumption that a child born during marriage is the child of marriage. The Presumption is rebuttable w/in 2 years of kid=s DOB by:

(a)
motion for blood test from married dad, or if biological dad filed affidavit  admitting paternity,  

(b)
need motion for blood test by the mother.

ii. 
If presumption is not rebutted, can biological dad be listed as the father? Can he have any rights of fatherhood? Ct. said no.

iii.
Policy: Must keep family unit in tact; punish adulterers. No const. rights of biological Doutside of marital relationship. History/tradition don=t support rights of multiple dads 

b.
Problems : State can bring an action to rebut paternity when H (marital dad) or W (mom)don=t, if in the best interest of the child to have paternity established.. Man who=s not kid=s dad, but lived w/kid=s mom w/out marriage, formed relationship, should be seen as Aequitable parent@ & granted visitation rights if he continues paying child support.

c.
WI Stat ' 891.41: presumption of paternity based on marriage.[BUT, WI also has Achild=s best interest@ test. Ct may find it in child=s best interest to require blood test]. 

d. 
Equitable Result - Child=s Best Interest:  
i.
Leslie B.(CA, 1993): Presumption can be ignored (paternity of biological D can be established) if in kid=s best interest.

ii.
Elizabeth: presumption was unconstitutional as applied to father where child was born 8 days before H & W separated, Natural father took care of child for many years. Child=s constitutional interest in biological father trumps when W & named H decide they don=t want to jointly raise the kids (got divorced). Even in CA, you have the courts feeling quite free to step aside from the Michael case.

iii.
Ethan S: Ct relied on estoppel to hold that marital dad wasn=t kid=s dad  b/c H refused to acknowledge parental relationship/duties; natural dad was given rights

iv.
McDaniels: ct granted both marital & paternal fathers visitation rights.

v.
P. 295 (a): W sues lover, father of illegitimate child for support. Natural father didn=t want to be involved in child=s life.B> no support b/c W can=t order blood-test unless natural father files affidavit acknowledging he=s the father.

vi
P. 295 (b): Natural father seeks decree giving him custody of biological son although son is raised in house of H & W (in tact family). Son & natural father have developed bonds. Keep family in tact (Michael), B> natural father=s decree is denied. Otherwise, you=d need to have married H giving up his rights. The idea is that we don=t want to disturb the intact family unit.

vi,
P. 295 (c): Should the man who is not the father of a child, but pays child support be denied visitation rights? By living together with child=s mother w/o being married, they formed a familial relationship. Argument for visitation rightsB> man is seen as Aequitable parent@. Argument against visitation rightsB>want to support in tact family.

B.
PATERNITY DETERMINATION
1.
Taking legal steps taken to prove you are the genetic father leads to legitimization (assume responsibilities of fatherhood).

2.
WI Stat.' 767/paternity, marital relations: Unmarried mom at DOB of child can:

i.
Name someone she believes to be the father: This establishes paternity and man assumes all financial responsibilities. Guy can contest paternity by filing pat. action.

ii.
Not name anyone: She is then not entitled to child support, but father has no rights. To get governmental support she needs to establish paternity unless she can show that not naming the father is in her best interests-(e.g. if she is in danger). The father can file own paternity action, and if found to be father, assumes child support. Our statutes want to keep the door open all the time for fathers to be listed, so mom can file patern. action  later.

iii.
Name someone she knows who is not the father. He becomes the legal father unless he contests paternity. The real father can file paternity action on his own behalf. Mother can change name later on down the road and name the real father.

3. 
Paternity actions can be filed by:
i.
biological father
ii.
mother: Indigent mom can contact office if can=t afford legal fees/wants support
iii.
Guardian ad litem on behalf of the child

iv.
State: County=s child support office.

4.
Paternity proceeding/Summons & Petitions:

a.
Uniform Family Support Act adopted in WI. ' 769.201
i.
In WI, ct may obtain PJ over nonresident if he had sex with her in the state, and kid may have been made as a result of that sex: D can challenge PJ by documenting that he was not in the state at the time the child was conceived. (UFSA).

b.
Jones v Chandler (MS, 1991) Case decided b/f UFSA:  X had sex with Y in MS; X had a kid. Y  later moved out of state & claimed MS had no PJ over him. Court held that Y can be dragged into ct in MS.  

i.
If sex and neglection takes place in the state, that is enough to establish PJ.:  If begetting (sex) & neglect (abandoned child) took place in MS, Y is subject to PJ in MS. As long as sex & conception in MS, Y doesn=t need to live in MS to be hauled into court. Meets constitutional requirement of Aminimum contacts@ under long arm statute. Need possibility that conception may have been the result of sex

ii.
Kulko (US 1978) That conception Acould@ occur is enough to establish PJ: it=s enough that the child=s conception could occur; don=t need to prove that conception did occur at particular time the parties engaged in sex
5.
Right to Counsel: Shouldn=t an indigent person have right to counsel when the state tries to compel you with support? It varies by state. In WI, there is no right to counsel, even if person is indigent when it comes to paternity hearings. For the most part, indigent people go to hearings unrepresented.

i.
WI exception: Where the state is the petitioner and D is indigent and there is a genetic test that has been completed that fails to exclude the alleged father, and the probability of D being father is less than 99%, then D has a right to counsel in WI.

6.
Defenses to Paternity Action: 
i.
Deception: It is not a defense to a paternity suit that before the parties had sexual relations the woman told the man, falsely, that there was no danger of pregnancy b/c she was taking birth control pills, even if the guy offered to pay all abortion expenses. The paternity suit is for the benefit of the child (b/c it is tied to chid support).The dad has no constitutional right to avoid child support obligation.

ii.
Infancy: Hermesman: (KS, 1993): Even when alleged father was a minor, and the child=s mother was an adult, courts have enforced claims for paternity and support.

7.
Genetic Testing & Screening: By testing the blood of the child and the birth mother, it can be determined which genetic traits the child inherited from his biological father. If an alleged father does not carry those traits, he may be excluded as a possible father of the child. Combine data with evidence of a sexual relationship

a.
Types:
i.
Likelihood evidence will exclude dad.
ii.
Likelihood of fatherhood/probability of paternity (traits show up in a % of the male population).

b.
Wis. Stat. ' 767.48 (1m): If genetic tests under section show alleged father is not excluded & statistical probability of father=s parentage is 99% or higher, there is a rebuttable presumption that he is the father. Also there is conclusive evidence of nonpaternity, if the test results in low probability. Mom then can=t introduce evidence of sexual intercourse.

c.
N.C. case: refused to establish paternity of father w/99.96 percent probability that he was the father. He showed evidence that he never met the chick before and never had sex with her.

8.
Paternity Settlement Agreements:
a.
Cox (1992) Can parties achieve a binding settlement agreement regarding paternity? In a potential settlement, the father can get out of paternity in the future, and the mom gets money. Caveat: settlement agreements may get dismissed b/c they are not in the best interests of the child. 

i.
Facts: In a settlement agreement b/t him and the child=s mother, he agreed to pay the mother $5000, and she agreed to dismiss the paternity action she filed.  Later, mom & kid  ended up on welfare. State brings action against dad. They establish paternity, and want reimbursement and future support. The court upsets original settlement order. 

ii
Held: A settlement agmt may be entered into, but ct may disturb it if not in best interest of the kid. 

iii.
Conflicting state interests: Interest in encouraging finality through out of court settlements vs. interest that those who parent children provide support for those children, rather than the state supporting those children through its welfare system.

b.
Gerhard v. Estate of Moore (US 1988): WI has interest in finality; but can=t have endless cut off date for marital kids  to obtain additional support from dad, but cutoff date to obtain additional support from dad for non- marital kids involved in lump-sum support settlement.  HeldBviolates EP clause. Settlement order can=t bar subsequent support action; kid can bring action for paternity & support at any time.

9.
Statute of limitations on Paternity Suits: U.S. Sup. Ct. has decided that the period of limitations must be long enough to give the child or his representative a reasonable opportunity to assert the claim, and that the period of limitations must be substantially related to the state=s interest in preventing the assertion of stale and fraudulent claims.

10.
Parents get divorced after kid is born. The divorce decree says there was a child of the marriage. H asserts that he isn=t the father and the blood tests prove this.  Res judicata (bars relitigation of the same COA b/t the same parties where there is a prior judgment): Any attempt to disturb child support obligation should have been determined earlier. Former H granted relief. Conclusive nature of divorce decree remains in tact (presumption of father).

  
11.
Examples: (a) X has child & brings suit against Y for support; suit dismissed w/prejudice. Later, state brings suit for support.  Res judicata, unless state sues in its own interest (recover welfare payment made to X); (b) Mom brings paternity suit against dad; suit is unsuccessful. Child not bound by this since not a party to 1st; no res judicata unless child named party to unsuccessful suit.

 3. CONSTITUTIONAL PROTECTION FOR NONMARITAL FATHERS.
1.
The law before Stanley gave fathers had little enforceable rights with respect to their non-marital kids. Statutes provided that if the child=s birth mother wished to place the kid for adoption, her consent was sufficient, and also the kids were available for adoption if the mother=s parental rights were terminated involuntarily.

2.
Stanley v. IL (US, 1972): Father of illegitimate child had rights which could only be terminated with proper notice, a hearing & finding of unfitness.  M & D live together; have 3 kids. Upon mom=s death, kids became wards of state and placed with court appointed guardians, b/c stat presumes unwed dads to be unfit to raise their children. HeldBdenying dad parental rights b/f hearing about fitness denies dad E.P.(he had never been shown to be an unfit parent, and that since married fathers and unwed mothers could not be deprived of their children without such a showing, Stanley had been deprived of EP of the laws guaranteed to him by the 14th amendment).  Dad of illegitimate kid has rights to his children, which can be terminated (and kids can be taken away from him) only w/proper notice, a hearing on his fitness as a parent & finding of unfitness. [Presumption may simplify matters. The state has an interest in avoiding the administrative inconvenience of a case by case inquiry, but runs over parent/kid=s interests. Unless we can prove that ALL unmarried fathers are unfit, presumption  is unconstitutional b/c parent/child relationship is fundamental]. Stanley suggests that rights are granted to dads who establish relationship w/kid; ie those who don=t abandon their kid. BUT language of opinion is broad enough to say all dads, including those  who abandon their kids, should be granted these rights. 
3.
14-year old girl became pregnant; decided to put kid up for adoption. Says she doesn=t know who the dad is: Stanley: dads are entitled to notice; ambiguous as to whether or not all fathers are entitled to this. The Stanley result is to put a legal noticeB AM@ is pregnant; whoever thinks he may be the father should come forward. Also for abandoned baby, may extend notice requirement to parents.

4.
Caban v. Mohammed (S.C. 1979): biological father challenged the constitutionality  (Under the EP clause of the 14th amendment) of a statute under which 2 of his natural children were adopted by their natural mother and stepfather without his consent The trial court had granted natural mother=s petition to adopt the children, thereby cutting off biological father=s parental rights and obligations. Held: statute is unconstitutional b/c the distinction it makes b/t rights of unmarried men and unmarried women have not been shown to be substantially related to an important state interest (state interest being promoting the adoption of illegitimate children, for whom adoption is often the best course). Both parents are entitled to prevent adoption, otherwise there=s gender discrimination;  mom & dad may have comparable roles in raising kids, and in this case dad had a relationship with kid, which was as good as mom=s  [For dads who don=t care about kids (abandon them), stat can provide that in such a case, dad=s consent isn=t required for adoption; no notice to be given to him.]. But where unmarried dad has established paternity & has relationship w/kid, he should receive notice of the proceeding & hearing b/f rights are terminated at the TPR proceeding. Court found that the statutory distinction b/t unmarried mothers and unmarried fathers does not bear a substantial relation to the State=s interest in providing adoptive homes for its illegitimate children. If an unwed father prevents adoption, it may be b/c he has a parental interest in the kid similar to an unwed mother. 

5.
Lehr v. Robertson (S.C. 1993): Unmarried father wanted notice of adoption proceeding and hearing. NY law requires notice to be given to several classes of possible dads, P wasn=t part of those classes. Mom gives kid up for adoption. B/f proceeding is complete, P, unmarried dad, brings paternity suit. Ct ignores it; signs adoption decree. Held Bparent who just about abandons his kid doesn=t have rights other parents have. Ct must evaluate relationship btwn parent & child; if not fully established, parent has no equal right. In case where mom deprives dad of opportunity to see child, ct looks at steps dad took to establish relationship (ie: establish paternity, make support payments). DissentBcan=t deny dad opportunity to be heard when state has notice of existence of dad & knows he=s bring a paternity suit

6.
Adoption of Michael (CA 1995): Newborn adoptions present an obstacle: Dad has no opportunity to establish relationship. Issue: has dad demonstrated potential relationship? Held: To have constitutional right to block adoption, dad must act after he learned or reasonably should have learned mom was pregnant. The court looked at whether the father has demonstrated a potential interest in his child that translates into a constitutional right: must or should he have acted? Dad may have a right, but it will be limited to fathers who have established their rights.

7.
A 14 year old was impregnated by R, age 21. When he sexually assaulted her. Child was put up for adoption. Statute said father who sexually assaulted woman need not be notified. Ok that statute exempts certain men from notice.

8.
R & B were engaged; lived together; R is pregnant. Gives up baby for adoption. Later they get together & get married. R tells B about the pregnancy, pays for birth costs and brought suit to vacate the adoption. Ct. upheld adoption b/c B took no action to assume paternity early enough. Also it is best to keep adopted family unit intact. Not enough to give support before baby is born, but afterwards sit back and wait. No notice needed under Lehr for adoption proceeding.
IV
DIVORCE
A.
Grounds for Divorce


1.
Just need to show irretrievable breakdown: No need to establish fault:Irreconcilable differences are those grounds which are determined by the court to be substantial reasons for not continuing the marriage, and which make it appear that the marriage should be dissolved.

2.
Wis Stat. ' 767.12 (2): irretrievable breakdown:
a.
Both must say it is an irretrievable breakdown OR if after they have voluntarily lived apart for 12 months ,1party states that marriage irretrievably broken, then ct shall make a finding that marriage is irretrievably broken and grant div.

b.
If parties haven=t been living apart for at least 12 months and if one party has stated under oath that marriage is irretrievably broken, then the court shall consider all relevant factors, including the circumstances that gave rise to the action, and the prospect or reconciliation.

i.
If court finds no reasonable prospect of reconciliation, it shall make a finding that the marriage is irretrievably broken, or if the court finds that there is a reasonable prospect of reconciliation, it shall continue the matter for further hearing, and may suggest/order that the parties seek counseling. At the hearing, if either party states under oath, that  marriage is irretrievably broken, the ct shall make a finding whether the marriage is irretrievably broken. 

3.
Legal Separation Possibility: WI: 767.09: When party requests legal separation (not divorce), if the other party agrees, ct shall grant it.  A decree of separation will provide that there if there is reconciliation, you can undo separation and be married. It also allows benefits. If you=ve been separated for one year or more, either party can move to modify the separation decree into a divorce decree.
4.
Desrochers (NH 1975): W wants divorce, H doesn=t. Held B if stat provides divorce for no-fault, irretrievably broken marriage, ct can hear evidence of marital misconduct only in certain situations (ie: custody dispute/best interest of child);  If separated for period of time required by stat, can=t offer fault evidence b/c you=ve fulfilled requirement for div.; in WI, proof of separation is evidence of irretrievable breakdown. If not separated for statutorily required period, can introduce conduct as evidence of irreconcilable differences.  But don=t bring forth all faults of spouse; ct is looking at evidence of personal reasons for deciding you don=t want to continue the marriage. 

i.
The question of whether a breakdown of marriage is irremediable is to be determined by the trial court: In this case, parties= separation for 2 2 years and the wife=s persistence in seeking a divorce during this period is evidence for the trial court to find marriage irretrievably broken.
5.
Hypothetical: Fundamental right to divorce? W files for a separation (doesn=t want a divorce b/c she wants H=s pension benefits). She says that H beat her & spent family funds illicitly. H counter files asking for a divorce (says he never beat W or spent $ foolishly). He claims that they lived apart for 13 months; Now he is living with girlfriend who he want to marry. The pension plan code says that if H and W get divorced, W gets nothing. W seeks judgment that code is illegal b/c it makes distinctions based on suspect class & violates fundamental right to divorce (she would suffer tremendous loss by termination of rights.).
i.
May a state court in a no fault system deny motion for divorce? WI Statute 767.12 (2) (a): proof of separation is evidence of irretrievable breakdown. W here would lose.

ii.
Supreme Court hasn=t yet said that there is a fundamental right to divorce: Wife argues that the statute discriminates based on married status (EP). Griswold/Loving suggest married people are suspect class, but facts of those cases are different b/c this case is talking in rights you have based on divorce. Courts may be hesitant to apply right to marry cases to right of divorce; (ii) violates her fundamental right to divorce; she would suffer loss by termination of pension rights. Broddie (US, 1971):It is a violation for states to deny indigent people access to ct to obtain divorce.  Due process prohibits a state from denying solely b/c of inability to pay, access to its courts to individuals who seek judicial dissolution to their marriages.  Also, Sup. Ct said it=s open to argument that there=s right to Aunmarry@ which is inherent in right to marry -right not to procreate has followed from right to procreate (Griswold); by analogy, inherent in right to marry is right to be unmarried. (iii) If divorce is fundamental, does state have any interest in curtailing it?  Enactment of no-fault system suggests state=s interest/role isn=t strong enough to interfere w/right, except where kids are involved
6.
Hagerty (MN, 1979): W appealed from order of dissolution of marriage. W claims H has problems with alcoholism. W doesn=t want divorce, but wants the court to impose treatment.  Held: court can grant a continuance for a while, but where individual has no intention of undergoing treatment, it=s a waste of time. So dissolution upheld.
7.
Grounds-system (statutory): (a) each state had its own system; if conduct alleged didn=t fit into one of the grounds, divorce not granted; (b) law of forum applied to divorce; law of place of conduct did not matter; (c)  when Agrounds@ stats were amended, most cts allowed no-fault stat to be retroactively applied. Negative: (a) couples perjured selves to show fault existed fault existed; (b)forum shopping states liberally granting divorce were hot spots; (c) actions were adversarial (winners/losers); traditional grounds were: Adultery, Desertion, Cruelty, Living Separate and apart, incompatibility, insanity.

B.
Divorce Jurisdiction: (4 types of jurisdictional issues: Distribution of property, Support [child/alimony], Divorce, Child custody. Jurisdiction for each must be individually determined.) All petitions for divorce are handled by state courts. Federal courts have no jurisdiction to grant divorces.  A state has jurisdiction to grant divorce were at least one spouse is domiciled (residence) in that state, and a minimum residency requirement is met. The FF&C clause requires all states to recognize divorce decrees of the forum state where the state has jurisdiction on the basis of bona fide domicile and the decree was otherwise valid. A valid divorce decree terminating marriage may be obtained w/o PJ over the D. However, for property rights and support issues, PJ is necessary.

1.
Under what circumstances does a state have to give full faith and credit to decisions of other states? Williams I: (1942): Can we have full faith and credit when only one party has domicile? So long as notice requirements were satisfied, an ex parte divorce decree that was issued by the state of one spouse=s domicile must be recognized throughout the nation (FF & C). In this case, 2 married residents of NC went to NV and obtained NV divorces from their respective spouses. NV court granted both divorces, finding Ps were bona fide residents of the state 6 weeks prior to commencement of the suits. The two married each other as soon as divorces were granted and returned to NC and lived together until prosecuted for bigamy. Sup. Ct. held that domicile of P is the basis for jurisdiction over subject matter of divorce for purposes of entitling the divorce decree to recognition in other states. Since NV=s decree contained a finding that they were domiciled there, the Court held that NV had jurisdiction to grant the divorce, and NC had to recognize it under FF & C. The court also held that reasonable notice of the suit must be given to the D. In this case, notice was given by mail and by service in NC. The opinion implies that if domicile and adequate notice are present, personal service within the divorcing jurisdiction is not necessary (substituted service, if reasonable).
2.
Williams II:(1945):  b/c parties were not domiciled in state issuing ex parte divorce, the divorce decree need not be given FF &C. Held: state of party=s domicile has power to issue a  divorce, but another state can decline to give decree FF&C if it finds the party obtaining the divorce  wasn=t properly domiciled there. [Can disprove domicile of party obtaining the divorce]. Foreign state granting decree is saying that it has jurisdiction,, but that only means that burden shifts to party seeking invalidity to disprove domicile of party obtaining ex parte divorce. The NV court=s finding of NV domicile was entitled to be given appropriate weight, but NC could re-examine that finding. The effect of Williams II is that state in which such a divorce is attacked must give weight to the finding of domicile by the divorcing court, but if, after doing so, it finds that the evidence proves that neither spouse was domiciled in the divorcing state, it may refuse to recognize the divorce. 
3.
Foreign divorces: FF & C doesn=t apply to foreign divorces, rather we may apply comity to foreign divorce (recognize foreign divorce). We won=t pay attention to judgments on issues of custody (won=t grant comity to that).  In the  case of foreign divorces, you may be estopped from challenging the validity of the divorce:

1 If you participated in the proceeding
1 If since the decree was entered, you remarried/started a new family, and it wouldn=t be good policy to set aside the divorce decree to ex.
4.
Wis Stat. 767.21 (2): state may recognize. . . . Any ct. may recognize judgment coming out of any country, except for judgement made on child custodyB> they will not be binding on the court, and the court will look at the best interest.

5.
Sherrer (U.S. 1948): if party not obtaining divorce participated in foreign proceeding, he will be estopped from later challenging the jurisdiction/other party=s domicile & ability to obtain the divorce.
6.
Requirements of Divorce Proceeding.
a.
PJ: Court must have PJ over P to grant divorce

b.
Reasonable notice for D: D must receive reasonable notice of the proceeding [may use substituted notice such as mail, or if no address, publication]. Personal notice is not required.

c.
Law of the forum state is the law governing the divorce proceedings
7.
Divorce jurisdiction problems: 

a.
H gets ex parte divorce in NV. W is served in NY, but doesn=t participate in NV proceeding. After the proceeding, W sues in NY that NV decree is void; H is not resident of NV. Should NY judgment get FF&C in NV? It depends if NY has jurisdiction over him. She had sued to make a statement about his residency (that he is resident of NY), she=ll have a problem if he is domiciled in NV, but if he is domiciled in NY & NY has jurisdiction over him, then NV must respect FF & C of NY court. NV court will have to accept judgment in NY court if he is domiciled in NY.
b.
H has no grounds to divorce W in NJ; goes to NV. While W passes thru NV, served w/process, but  doesn=t appear in ct.  H gets decree, W attacks it. FF&C to NV decree? Passing thru state is considered Aparticipation;@  W missed chance to question NV=s jurisdiction over H=s domicile.
C.
Support Jurisdiction: 
1.
Kulko (CA, 1978: 
H& W married in CA when they were passing through; both properly domiciled in NY. Later they separated and W signs, in NY, a separation agreement that children would remain with father during school year, and breaks with mom, and H would pay W $3000/yr in child support. Wife gets Haitian divorce, and moved to CA. Kids moved to be with mom. Now, she wants to change custody and get more support. Sues in CA. H challenges court=s PJ for support purposes.
i.
Held: valid support judgment may be entered by the court only if it has PJ over D: The existence of PJ depends on the presence or reasonable notice to the D that an action has been brought & sufficient connection b/t the D and the forum state as to make it fair to require defense of the action in the forum. In this case there was no sufficient connection with the state.

ii.
Minimum contacts test: Has D engaged in purposeful activity w/in the state such that it is fair for him to be hauled into State=s court? The essential criterion in all cases is whether the quality and nature of the D=s activity is such that it is reasonable and fair to require him to conduct his defense in that State.

iii.
Wife=s argument for H=s PJ: By consenting to his kids living in CA, H has caused an effect in the state warranting the exercise of jurisdiction over him (it is an act outside the state that has an effect in the state). Argument rejected.

iv.
An action by W to increase support payments could be made in NY: a NY court would have PJ over H, and if a judgment were entered by a NY court to increase H=s child support obligations, it could properly be enforced against him in both NY and CA (FF&C)

2.
Wis. Stat. 769.201 (5) there are certain basis for jurisdiction to modify support if the child resides in the state b/c of acts and directives over the individual. You can modify support obligations, if child resides in the state by acts or directives of the individual. In Kulko, the CA court could get PJ to D via UFSA b/c kids resided in CA by the acts of the father agreeing to send them there.

3.
Long-Arm jurisdiction: Other relationships b/t an individual and the state may give that state power to exercise jurisdiction over him, as for example doing business in the state; by committing a tortuous act within the state; by causing an effect in the state by an act done elsewhere; by having sex in the state which is claimed to have resulted in the conception of a child who resides in the state; or by failure to support a child or former spouse who has continued to reside in the state.

4.
Burnham v. Superior Court (U.S. 1990): The court ruled that minimum contacts are not required to support PJ over a nonresident who is personally served with process while temporarily in a state, even in a suit unrelated to his activities in the state.

5.
Problems p. 709, 8 (a): H & W lived in MS. They break up. W goes to MN. H goes there to negotiate separation agreement, should MN get jurisdiction over H? Yes, Minimum contact by making a K in MN.

6.
8 (b): In non-payment situation, if something H does/doesn=t do (action/inaction) has an impact on CA, potentially subject to court=s jurisdiction. Could argue this is a tort-minimum contact

7.
8 (c): F & M divorced in MN where they were domiciled. Decree issued for child support. M moved to TX with kid and F visits kid every year for a couple of weeks. Does TX have jurisdiction over F? Yes, b/c of minimum contacts, specifically to see kids.

8.
8 (d): T&C divorce in TX; T gets visitation rights, C gets custody of kids. T pays support. C moves to Alaska; threatens to ask for support increase if T visits. T files suit to enforce visitation rights. T not subject to ct=s jurisdiction for other purposes (increase in support) besides enforcement of visitation. 
9.
L & M married & lived in FL for 5 years (daughter born there). They moved to TX, lived there for 3 years & were separated. M moved back to FL with kid. M sued for divorce; support in FL. Does FL have jurisdiction over L for child support? Kulko- there are minimum contacts here in FL (look at immediacy/substance of contacts).

10.
Estin (U.S. 1948):  We face distinction b/t (1) jurisdiction for proceeding that terminates marriage, and (2) PJ over  family & property claims. If an ex parte divorce (divorce without presence of a party), entered without PJ over D seeks to terminate financial rights under a separate prior maintenance/financial decree, there is a violation of due process.
i.
Divisible Divorce: /FF & C: Estin also involved an issue of FF&C->whether a NY decree awarding W maintenance in a separation proceeding survived a NV divorce decree which was subsequently granted to the petitioner. The Sup. Ct. held that since NV had no power to adjudicate W=s support rights in the NY judgment, NY need not give FF&C to that phase of the NV judgment erasing support obligations. The result was to make the divorce divisible: the NV divorce would end the marriage relationship, but make the decree ineffective as to its effect on the parties= finances.
11.
Vanderbilt (U.S. 1957): Concept of divisible divorce taken one step further: No prior alimony decree (unlike Estin) when a NV divorce granted. Married in CA; separated. H goes to NV for divorce; W not personally served in NV. W sues later for alimony. H argues that he has no alimony obligation under NV decree, which should be respected in NY under FF&C clause. Sup Ct. held that NV had no power to extinguish W=s right to sue for support/alimony b/c she was not subject to NV=s PJ. The Court reasoned that the NV court was powerless to cut off the W=s support rights, as it would have been similarly powerless to order H to pay alimony if W had brought the div, and H had not been subject to the court=s PJ. Therefore, it is a divisible divorce and NV decree as to cutting off wife=s right to support is void. (No FF& C).

12.
Divorces made in foreign jurisdictions/ex parte divorces should be treated as divisible divorce.

13.
P. 718 #5: H & W live in CA (community property). H gets ex parte NV divorce. H returns to CA. Can W ask for her share of community property?B> NV had no personal jurisdiction over W.  NV decree doesn=t extinguish her suit. What if H continued to work & accumulates property? The divorce was valid they were no longer married afterwards. H=s rights were not extinguished regarding finances.

14.
W wants divorce; she separated from H and returned to live with kids in WI. W & H were married here 10 years ago, but H never lived here.

i.
Divorce action: Assuming proper domicile, she can get ex parte divorce.

ii.
Property division /support adjudication claims: W needs PJ over husband. Under Kulko, that would require sufficient contacts, which he doesn=t have. But, under Burnham, if he does come for a visit, PJ could occur while passing through.

15.
Federal Jurisdiction: Fed courts abstain from domestic relations cases 

D.
Property Division
1.
Judges can depart from principles in statutes and provide equitable solutions: There is tension b/t ending marriage/getting on with lives/putting a stop to benefits and obligations vs. taking into account economic/beneficial arrangement.

2.
At time of divorce, the court attempts to determine which property to distribute
i.
On what basis? Equitable division, not equal division of community property/marital property. Under limited circumstances, courts can equitably divide separate property. (No violation of due process). Marital property is that which is acquired during marriage and is subject to division at the time of divorce. Property acquired before the marriage, after dissolution, or during the marriage by gift, bequest, devise or descent is separate property.  Separate property also includes earnings and accumulations of a H or W while living Aseparate and apart.@ There is a presumption that assets acquired during the marriage are community divisible property.

3.
Wis. Stat. 767.255: What property is subject to division at the time of divorce?  In WI, you have a division of marital property and court is also allowed to bring into discussion distribution of separate property. Fault is not brought into the equation when distributing property, but it may come up in custody decisions:
a.
Under 767.255 (3), the court presumes that all property that is not separate is to be divided equally b/t the parties. But, the court may alter this distribution without regard to martial misconduct after considering all of the following factors:

i.
Length of marriage
ii.
Property brought to the marriage by each party.

iii.
Whether one of the parties has assets not subject to division by the court (lots of separate $)

iv.
Contribution of each party to  marriage

v.
Age, & physical and emotional health of parties
vi.
Contribution to training/increased earning power of the other spouse.
vii.
All factors that go into ability to support self. Earning capacity of each party including education.

vii.
If you are the one with the children, value of the home should not be used against you.
viii
Amount and duration of spousal support payments.
ix.
Other economic circumstances (pension benefits).
x.
Tax consequences to either party

xii.
Any written agreement made before or during marriage unless the marital agreement was inequitable to either party. The court will presume that agreement is equitable.
xiii,
Such other factors that the court determines to be relevant..

4.
Decastro (MA, 1993): The marriage-as-partnership concept: W was a school teacher and  H worked at a computer company. For the 1st part of the marriage, parties pooled their earnings. When daughter was born, wife stayed home to take care of kid. H started company using $15,000 from their joint savings account. Company a success and couple owned property. Wife contributed to 90% of house work and kids. H gets girl and lives at home at times; supports his family. H claims that company success due to his genius.

a)
Held: Judge considered contributions of both H & W to the marriage. W was entitled to 2 of shares of company. But for W=s contributions (traditional duties), H would never have been able to pursue his company. This is marriage as partnership. You can convince a judge that you=re entitled to 50% of property, but must prove what you=ve done.

b)
Marriage as partnership: W focused on home and children. H focused on  work at the corporation. Court held that justice and equality require that both financial contributions in the accumulation of these assets and the non-financial contribution in the raising of the kids and taking care of the home should be taken into account. Both parties contributed to developing marital estate and all contributions must be valued.

c)
Preventing ongoing alimony: More generous property division awards are given to prevent need for ongoing alimony payments after divorce.

5.
H & W were married @ age 35; married for 8 years. No kids; H was insurance man & W was Dr. His 50K salary was used for support ($10K savings); W=s $75K was used for investment (now $200K).----> Division of property

Decastro: 50% split of property. But for H=s contribution for support, W would never have been able to make investments.

6.
H & W married for 30 years; two grown kids. H contributed $248K & W $51K; but testimony that W=s homemaker services equaled 217K. W shouldn=t get more under Decastro. If W=s contribution to homemaker services were higher than H=s earning, ct=s don=t make disproportionally large distribution to W @ time of divorce. (Look at stat. factors).

7.
What if wife does nothing (Peg Bundy)? Even if wife does nothing, there may be an indirect contribution.
8.
In re: Marriage of Short (WA, 1995): H & W married; H started working for MICROSOFT, had stock options, and he purchased them and sold them shortly thereafter. W claims that more of the shares belong to her as marital property. 
Issue: Whether employee stock options are characterized as separate property or community property when the stock options were granted to the employee spouse during marriage, but vest when the marital parties are living separate and apart.
i.
Unvested stock option is not necessarily acquired on the date of granting. A vested employee stock option is acquired when granted. For an unvested option (contingent on continuing employment), the option should be allocated b/t marital and separate property depending on when it vests.

ii.
You look at when were they granted, but also at what were they granted for? Were they for past services, present or future services? This involves a specific fact finding inquiry in every case to evaluate the circumstances surrounding the grant of employee stock options.

a.
Unvested employee stock options granted during the marriage for present services, assuming the parties are not living separate and apart, when options are granted, are acquired when granted, and are divisible marital prop.

b.
Unvested stock options granted for future services are acquired over time as stock options vest.

c.
If unvested shares were rewarded for past services, during marriage, they would be divisible marital property, unless the services were done before marriage. 

d.
If the stock options were granted after the marriage for past services during the marriage, the stock options would be divisible marital property only to the extent that the services are done during the marriage.

iii.
 Held: The unvested stock options were for future services and are granted over time. In this case, the stock option plan said that the purpose of the plan was to provide an incentive for maximum effort in the successful operation of the company, and to retain personnel of the best available talent.

9.
Time-Rule: a formula for allocating stock options according to employment services preformed prior to and after the date the parties were Aliving separate and apart.
                      Period of time b/t the start of employment and the date of parties living apart
# of shares  Period of time b/t start of emp., and date when each option is exercisable

exercisable 
X


that can be purchased

on date the option is first

exercisable.



10.
After determining whether stock options were granted to compensate the employee for past, present and future employment services, the time rule is applied, for future employment services, the time rule is applied to the first stock option to vest after the parties are found to be living separate and apart

11.
If the value of the stock is not known, then you can reserve it for future valuation. In this case, the court said that all was acquired b4 marriage and was community property. An argument that it is marital property  is that he got the stock option b/c he came to Microsoft and did not start the new company.

12.
Marital debts: Debts may be classified as marital or separate. The allocation of debt does not affect the relationship b/t the creditor and spouses. This has important implications in the event that a spouse to whom a joint debt is allocated files for BK or otherwise fails to pay.

13.
Problem 8 (a): House purchase prior to marriage:  A buys house. A & D marry and live in the house for 10 years. When A & D divorce, A says house is separate property.

i.
Marital divisible property: if short period of time b/t purchase of house and marriage, it may be evidence that it was purchased in anticipation of marriage. If the parties adequately expressed intention prior to marriage as being for the purposes of marriage, it can be traced back to marital property.

14.
8(b) Gift exception: Engagement presents include house from H=s dad (house in H=s name). For the house, look at the donor=s intent, even if given in the name of the son.. If no intent is clearly expressed:

i.
English rule (followed in South Carolina). If it is a gift made only to one party, it will go to the spouse most closely related.

ii.
NY rule: Presumed to go to the person who is most likely to use it if no intent expressed. If both parties use it, an argument is that it is most likely to be for their use.

15. 
Transmutation of a gift: A gift can be for one party, but then be transmuted. Can start off being separate property for one party, and then over time can be marital property.

i.
Parties can transmute property to marital estate if they want to if they indicate clearly enough (expressly indicate that gift given to one party is to be used/owned by both).

16.
Marital Agreements (MPA): The spouses may, by agreement, either before the marriage, after marriage, or in contemplation of divorce control the marital or separate characterization of their property, provided that there is full disclosure, no fraud, duress, overreaching.

E.
Division of Property/Appreciation of Separate Property During the Marriage:
1.
Community property states treat active increases in value of separate property that result from the spouses efforts as belonging to the community, while passive increases remain part of the separate estate.

2.
Middendorf (OH 1998): Outlines legal standards for determining when an appreciation in separate property becomes marital property for purposes of property division.  

i.
H argued that in order for a court to determine that an increase in value of separate property is marital property, the court must find that BOTH spouses have expended significant marital funds or labor directly contributing to the increase, or that non-owning spouse must contribute substantial work to improvement and maintenance of the separate property. 
ii.
Court disagrees and says that you only need the direct contribution of ONE party, not two, b/c wife indirectly contributes. P then argued that nobody contributed to the increase in value, just passive appreciation from market changes (passive appreciation remains separate property). Court argued that it wasn=t passive b/c in H=s case, he put in long hours in the business affects success of the company. In addition,  contribution from W can be indirect for the increase in value to be classified as marital property and subject to division.
3.
Hypo: Even increase in value of an inheritance can be marital property. H inherits, but it increases in value during marriage due to efforts of non-owning spouse. The increase in value becomes marital by virtue of the fact that one party contributed to it.

i.
Pruess (WI): Offspring of inherited animals, who do the baby goats go to? The increased value due to the efforts of one party is divisible marital property

4.
Weiss (WI): use of gift $ received by one spouse to buy a home, and home held in joint tenancy by both spouses. Through transmutation., that is probably enough to change it from separate to marital property.

5.
Commingled assets that cannot be torn apart are marital property: Commingling: takes place when separate and marital property are interlinked & you can=t tell the difference. It is considered Marital Property, if it is so commingled that you can=t tear them apart.

6.
Must distinguish between asset, income generated from asset, and appreciation of asset.
i.
Asset: remains separate unless commingling/transmutation

ii.
Income generated from asset: Divisible Marital Property

iii.
Appreciation of an asset: Subject to division if effort of spouse contributed to appreciation

7.
Income from trust considered as gift: In WI, where there is a trust, generating income to a beneficiary, that trust income is also a gift and not subject to division.

8.
H & W. W is beneficiary of trust, which earns income/assets increase in value. W uses trust income to purchase rental property, which also appreciates in valueB>Increase in value of rental property is marital property.

9.
Where property is acquired with both separate and marital or community property, many states allocate appreciation of the value of the property using the Asource of funds@ rule, in which the marital interest is determined by the ratio of the martial and separate investments in the property.

10.
Doctrines of transmutation and commingling distinguished:  

i.
Transmutation: property transferred b/t spouses during marriage in circumstances indicating an intention to change the ownershipB>e.g. when property is purchased from separate funds and title to it is taken in JT or TE. This raises the rebuttable presumption that a gift to the marital estate was intended, and the property becomes marital unless the resumption is rebutted by evidence that this was not the intent of the owner of the separate estate.

ii.
Commingling: results when the separate and marital properties are so inextricably mingled, so that the respective contributions of the 2 estates cannot be traced to the product.B>presumption is that it is marital property

11.
Problems p. 752 #5
i.
J & R married. R=s parents gift him 1/3 shares of corp owning family farm. For 20 yrs., R worked on farm; values of share increase. This increase is marital property, due to one spouse=s work.

ii..
W buys house before marriage for $100K - puts $20K down, mortgage, taxes/ins. Paid off with marital funds. Value of house raises to $150K. 20K could remain W=s, the rest of the house is marital. Increase in value of separate property is marital property if there is effort of one party. If passive appreciation (not due to either spouse=s efforts), 20% of new value of property ($30K) is separate property, & 80% m.p. ($120K).

12.
In re: marriage of Kelm (Co, 1996) - dividing pension rights Pension benefits are m.p., and subject to distribution upon dissolution. Case is similar to the Short case (time rule). Evaluation system: Are pension benefits vested or unvested? Is the plan matured/unmatured? 

a.
Vested and unvested pensions:
i.
Division of vested rights: The vast majority of states treat vested pension rights as being marital property that is subject to distribution upon divorce. This is true even though the employed spouse is still working, and will probably not be entitled to receive the pension payments until many years in the future. Pension benefits are a form of deferred compensation for services performed by an employee. A vested pension is defined as one as to which the employee has completed the period of employment giving him an indefeasible right to a pension which is payable upon reaching retirement 

ii.
Division of unvested rights: Most courts treat the rights as being marital property subject to division, if for past employment during marriage.

b.
Valuation of pension rights: In the usual case where the employee with the pension rights is still working at the moment of divorce, the pension rights (whether vested or unvested) will not turn into actual payments until some time in the future. Courts apply 3 approaches  to valuing the present possibility that there will be pension payments in the future, and distributing pension benefits upon dissolution:

i.
Net present value method (Immediate offset): NPV of the pension is distributed immediately and offset against other property in the marital estate. Once the court places a NPV on the pension rights, the court will then increase the non-pension property being given to the non-employed spouse, and will leave the pension rights with the employed spouse.

ii.
Deferred distribution method:. The trial court devises the non-employee=s percentage share in the pension in advance of receipt of benefits. The non-employee=s share is determined by applying the time rule formula if and when the benefits are received. The numerator is Ayears of service during marriage@. The Denominator is Ayears of total service@. The fraction is multiplied by the monthly benefit after taxes and that is multiplied by 2.

iii.
Reserve jurisdiction or future division method: permits the trial court to wait until the benefits are actually received and to divide them at that time. This allows the trial court flexibility to consider any changes in circumstances that have transpired during the interim period b/t dissolution and receipt of benefits.

c.
Some courts use immediate offset (NPV) rather than contingent future value (reserve and deferred): because it winds up the case, but there might not be enough $ to cover offset @ time of divorce. Also, fairer to non-working spouse b/c don=t need to wait until other spouse retires. Immediate offset makes it marital property now and divides it.

d.
Social security benefits are not divisible, are not considered marital property. But, accumulated sick days, intellectual property rights gained during marriage, and frequent flier miles are viewed as marital property (viewed as deferred compensation)..

e.
Problem P . 774: Personal Injury award may or may not be marital property. If injury occurs during marriage, it is marital property.

f.
Pensions: In WI, pensions convert to divisible property at divorce, even though accumulated before marriage [each spouse gets 1/2]. Spouse is likely to get 2 of entirety, even if not married at the entire time.

6. Division of Intangible Property/Goodwill/Educational degrees

1.
Yoon (IN, 1999): Professional Goodwill: Case deals with value of good will connected to business. Some courts treat professional good will as divisible at divorce:  if spouse helps to develop goodwill, he/she should get a % of it. Others say not divisible because it is like future earnings.

a.
Yoon takes an intermediate approach: Ruled that there are 2 kinds of good will:

i.
Enterprise good will (attributable to the business enterprise: independent of person=s efforts): subject to property division

ii.
Personal good will: not divisible. (Goodwill that is personal to the professional or business owner).


b.
Goodwill in a practice acquired during marriage is generally marital property, especially if such practices are routinely bought or sold (can put $ sign on the  practice).

c.
Even a professional practice can have an enterprise goodwill component to its value: In manufacturing business, goodwill is evidenced through a trademark, which has no connection with people in the business, if a member leaves, it won=t change the $ value of goodwill. But in professional practice, the value of practice has a lot to do with the names of the people in the business and reputation, so if someone leaves the practice, it may affect goodwill value (reason for why some law firms keep names of dead partners, like Foley & Lardner). So, some professional practices are similar to manufacturing business, and goodwill is evidenced through name. For a medical practice such as Yoon, an enterprise goodwill component would exist if the expectation of future patronage was based not on the identity of the physicians, but on the exclusive service contracts that were attributes of the business that will outlast any person=s involvement in the business.-transferable.

d.
Some cases argue that goodwill doesn=t predict earnings or that the goodwill will remain at the same value as it is at the time of divorce. The argument back is that this is nonsense b/c all property may have a change in value, but that fluctuated value doesn=t stop us from labeling it as marital property. Just b/c it is hard to measure, doesn=t mean that it is not there & shouldn=t be included in m.p. division.

e.
Can=t double count goodwill and other assets at division.
2.
In re Marriage of Olar (CO, 1987). Professional and Educational degrees.
i.
Educational degrees as possible items of property. W put husband through school; Court held not marital property. Majority view: Most courts have concluded that such degrees should not be treated as marital property, and thus should be subject to equitable distribution.

ii.
Compensation to working spouse: However, most courts that follow the majority rule that a professional licence or advanced degree is not distributable marital property nonetheless recognize the unfairness of denying all compensation to a person who has put her spouse through school. Most of these courts therefore award some compensation instead of treating the degree as property:

a.
Reimbursement: Some courts order the degreed spouse to reimburse the non-degreed spouse for contribution to degree. 

b.
Maintenance: Other courts consider the non-degreed spouse=s contribution to the degree in determining the amount of maintenance to be awarded (like in Olar).

iii.
Opposite view: she put money to pay for his education. This is direct evidence. But even if she didn=t pay any money, it is still an indirect contribution. Just b/c it is intangible, doesn=t mean you should not divide up as marital property.

iv.
How about market value of degree? NY case from 1992 (Mr. and Mrs. C): wife contributed her full income to family expenses. H was accountant who went to law school and became a legal star. The court valued his degree at $292,000 (difference b/t law school job and accounting job). Court said he had to pay his wife 2 that money over 5 years at 7% interest. Ct allowed valuation of degree and calculation.

3.
P. 791 Problems
i.
Should divorce award include goodwill of medical practice? If there is goodwill, then she should have a part of it. If payments terminate at marriage, it sounds like alimony payments.

ii.
D works for city and is entitled for pension. At divorce, W gets immediate offset ($5K/yr for 10 years). D later loses job & right to pension, can the court modify what W receives from D? Don=t do Aimmediate offset@ b/c puts you in position to be liable for money you don=t have.

7. SPOUSAL SUPPORT (ALIMONY)
1.
3 Principles
i.
When (under what circumstances) should it be awarded?
ii.
For how long?
iii.
How much should be awarded?

2.
Wis Stat. 767.26: Maintenance payments: Factors to consider when awarding maintenance payments. Upon every judgment of annulment, divorce, or legal separation, the court may grant an order requiring maintenance payments to either party for a limited or indefinite length of time after considering:

1.
The length of the marriage
2.
The age and physical and emotional health of the parties

3.
The division of property under 767. 255

4.
The education level of each party at the time of marriage and at the time the action is commenced.

5.
The earning capacity of the party seeking maintenance

6.
The feasibility that the party seeking maintenance can become self supporting at a standard of living reasonably comparable to that enjoyed during the marriage, and if so, the length of time necessary to achieve this goal.

7.
The tax consequences to each party

8.
Any mutual agreement made by the parties before, or during the marriage, according to the terms of which one party has made financial or service contributions to the other with the expectation of reciprocation or other compensation in the future, where such repayment has not been made.

9.
The contribution by one party to the education, training, or increased earning power of the other.

10.
Such other factors as the court may in each individual case determine to be relevant.

3.
When (under what circumstances) should it be awarded? Should there be alimony?
a.
General Principle: You are to use alimony to bring income of both parties as close as possible to level attained during marriage. If can=t, each party should equally share in the burden of reduced affluence at time of divorce. Thus, alimony (spousal support, maintenance) can be given to lower earning spouse even if lower earning spouse has a job.

b.
In re: Marriage of Laroque (WI, 1987): H is judge now; W was homemaker. The trial court awarded limited maintenance payments for limited amount of time. Court averaged income that couple had during marriage. Child old enough that W could pursue teaching licence & make avg. income couple had during marriage. Ct disagreed. The factors in the statute are there to determine support, but also fairness.

i.
WI Statute has 2 objectives:
1.
Determine needs and earning capacity of both: the support fxn.

2.
Fairness objective

ii.
Court is saying that maintenance is there, not just to bring her to subsistence, but rather to get both parties back to pre-divorce level of income (not average over marriage), and to compensate W for contributions made during marriage. W should not have to make sacrifices, such as selling house. Also, no guarantee that W could achieve level of income H is at in 18 months. 

iii. 
Held: Court said that fairness is not addressed, so remanded for duration and amount.(1) she might not want to be a teacher, (2) his income is $60,000 & the objective is to get her close to level of income @ time of divorce for both parties.

c.
Forrester I (WI, 1993): Court held, following Loroque, that W was entitled to maintenance, even though W was working and could make $22,000/yr as a technician, who wanted to start a sailing business. Even though $22,000 was an adequate salary to live on, W was entitled to maintenance b/c of level of income at the time of divorce. H was an attorney who was making $260,000/yr.
d.
Hammond: H makes 38K, W is homemaker. After divorce, W gets deli job at $12,000/yr. Maintenance was ordered @ divorce b/c her salary was much less and deserved maintenance.

e.
Dahlke: 25 year marriage. W had PHD in psychology @$75,000/yr. H was Dr. @ $500,000/yr. Court ordered to pay maintenance despite absence of need. The goal is articulated in Laroque is to get couple to income level enjoyed during the marriage. But court will consider if payee (person receiving the money) is acting in good faith.

4.
In WI, ct  tries to equitize income of both spouses, but you do not  always have the right to alimony. Ct will consider if payee is acting in good faith.
a.
Brabec: 18 yr. marriage. W hires someone to kill H. She is convicted of  felony. Files for alimony. Held: requiring H to pay alimony is unfair.

b.
King: 6 year marriage. H is surgeon earning $500K. W had no education/job. Held: no maintenance b/c W was manipulator in marriage, and in for the money. Maintenance is not a legal entitlement guaranteed at the time of divorce; refusal to award maintenance is OK if payee is not making a good faith effort.
c.
In U.S. only 2% of cases allow spousal support, but not in WI.

5.
For How Long?

i.
In WI: For as long as it takes for her to be brought to the level where they will be as close as possible to old standard at the time of marriage. In Laroque, ct held that 18 months may be inadequate. It may be longer or shorter depending on how long it takes for the spouse to get to the level where she would be, or get skills that would raise her to the level close to at the time of the marriage. It can be for an unlimited duration if you can prove that W will get to income needed. 

ii.
General rule is that support is terminated at death or remarriage of the support recipient: But, obligation may survive payer=s death if the decree or separation agreement provide expressly for this result.

iii.
In Hammond, perm. maintenance was ordered b/c it is unlikely that a 49-year old wife would ever reach level of income b/f divorce.
6.
How Much Support?
a.
As much as necessary to get to the pre-divorce level or equalize it. In Hammond, she got child support and 2 of their joint salaries. The court starts out with an assumption of a 50/50 split.
b.
In WI, you can argue for upward modification if paying spouse=s income significantly increases. In Johnson, the ct held that substantial change in H=s circumstances as a result of efforts H put toward his career during marriage is reflected in modification of spousal support.

c.
Try to get a settlement agreement in place b/c you don=t want to leave it up to the judge to set alimony award. Most judges don=t look at factors.

d.
Rule of thumb: Maintenance is awarded for period of time that is 2 the duration of marriage. Wisconsin courts pay lip service to the factors, and there is a hostility to maintenance awards.

e.
Judges often look at where W would be if they hadn=t gotten married, even though this is not in the case law. e.g.  if the H is a Dr. and the W was a teacher before marriage, the court might award 20 G as the maintenance award, the salary at the time of the marriage.

f.
Marital fault: WI: Dixon says can=t consider fault, such as adultery in determining award. But the fact is that the facts of the case may swing the court. The court may do it, but do it silently (covert, rather than overt practice).

g.
Problems, P. 804: H & W married for 15 years. H made $150K. W was homemaker. W wants 1/3 of H=s income. Look at factors. 50/50 split is your starting point and look at factors to modify it. Although W wasn=t housewife, she gave up job to marry H. Need. Age factor. New training.

H.
Modification of spousal support orders: Usual basis for modification of support award is change in economic circumstances of parties. Some statutes say that alimony orders may only be modified for changed circumstances so substantial and continuing as to make the terms unconscionable. (i) Support payments are often terminated or reduced when the recipient obtains a job which provides substantial income that was not anticipated at the time the support obligation was determined. (ii) When the payee=s income increases substantially, some courts will increase support, particularly if the original award was inadequate given the parties= standard of living during the marriage; (iii) In the situation where the payee=s income decreases, courts will consider many factors b/f determining whether support should be terminated or reduced. Courts are more sympathetic to payers who seek modification when their income decreases as a result of health problems or job loss, or retirement after age 65

1.
WI 767.32: Spousal support order is modifiable.  After judgment providing for maintenance payment is entered, the ct may revise the judgment respecting the amount of such maintenance.

i.
Exception: If the judgment waives the right to alimony, it can=t be revised to that respect: So if you give up your right to spousal support, you can=t modify that later.

ii.
Modification may be granted if there is a substantial change in circumstances or cost of living.. It is not enough to claim that you have reduced your income & thus have a reduction in spousal support due to change in circumstances. But if there are valid reasons (health etc.) beyond the spouse=s control, the courts may agree to modification.

2.
If not in the divorce decree, can=t later bring an independent suit for spousal support, with the following exceptions:

i.
If you can raise jurisdictional issues: Weren=t able to pursue spousal support benefits b/c couldn=t get PJ over spouse (can then pursue separate maintenance suit.)

ii.
$1/year: keeps option open for spouse to later down the road ask for spousal support [Judges don=t like this b/c it is seen as a way to circumvent the law].

3.
General rule. Alimony ends with death or remarriage. It doesn=t end when spouse cohabits, absent extraordinary situations.

4.
Konzelman (NJ 1999): spousal support is modifiable; property division decree is not. Parties may voluntarily agree that spousal support may end by cohabitation. The court said that it was voluntary, so it was fair. AAgreements to terminate alimony on the condition of cohabitation must be voluntary and consensual, based on assurances that these undertakings are fully informed, knowingly assumed, fair and equitable.@, but Ato constitute cohabitation, the relationship must be shown to be serious and lasting@
i.
Some cases are against this decision, and prohibitions in agreements against cohabitation or dating is frowned upon.

ii.
Courts are sympathetic for modifications for reasons beyond spouse=s control, such as health: 
iii.
Modification is a continuation of the original decree. It leaves the door open to courts to revisit circumstances, and how they affect the x-spouse. You look to see if both parties experience a change in circumstances.

5.
Problems p. 822: Alimony payments for 3 years to obtain a nursing degree. After 4 years, she remarries: 
a.
Should she get support?
i.
General rule: support ends at remarriage: Support ends with death or remarriage, absent some extraordinary circumstances, and marrying a poor guy is not an extraordinary circumstance.

ii.
Exception: if there is language in the decree that alimony was for rehabilitation, if it is finite, for a specific purpose or for repayment of services during marriage:  i.e. if it specifically states that support was to get nursing degree, and was only for a short amount of time, you could argue that it should continue for that time (ie. if it is finite and for a specific purpose). Or, if alimony is for repayment of services during marriage. The argument back is that the new H should take over the responsibility.

b. 
If not, should Antony get restitution to recover that which he paid her while she was remarried? 
i.
Yes, b/c  support ended at the time of remarriage, so the money is not properly hers to begin with and should be returnedB>unjust enrichment. Also, the purpose of divorce is that people can separate and continue with their independent lives.

ii.
No, b/c should have made immediate request to stop payment. Going back to ask for repayment is unfair.

6.
Carol & John were married for 15 years, and divorced for 15 years. Carol and Sandra live together now. Cohabitation in itself won=t bar alimony, but serious relationship approximating marriage should be treated as the reason for severance of alimony. As an attorney, you may have to deal with cases of cohabitation, just to keep getting alimony, instead of marriage.

7.
Spousal support obligations are not dischargable in BK, although property division obligations may be discharged.  Courts treat discharge of property division obligations in BK proceedings as a change in circumstances that may result in a modification of spousal support.

I.
Obtaining/Collecting Spousal Support: ENFORCEMENT

1.
Decker: (WA 1950): You can imprison someone to get compliance with a divorce decree to make alimony payments through contempt proceeding: Ct held that contempt proceedings are the proper remedy to enforce the ct=s order with respect to alimony payments. The H may be imprisoned until he complies with contempt order (does not violate constitutional prohibition of imprisonment for debt) unless he can show that he does not have the means to comply.

i.
Even if one has inability to make full alimony payments, he must make partial payments, or else he may be held in contempt of court [subject to contempt proceedings]. By making partial payments, you can circumvent contempt proceedings, but you are still held to the full amount.

ii.
Alimony and support arrearages are not debts for the purposes of constitutional prohibitions against imprisonment.
2.
UIFSA is a statute that is now accepted in all states which deals with continuing and exclusive jurisdiction.

i.
Wis. Stat. 769.205 (6): The tribunal issuing the support order continues to have exclusive jurisdiction over order throughout support order period. 

a.
You can=t modify an order issued by another state, since it has exclusive and continuing jurisdiction. (Don=t give up jurisdiction if order made in WI). The court that issues jurisdiction retains jurisdiction to modify that order. 

b.
If person is living elsewhere and you want to enforce it elsewhere, the law of that state will govern the laws of enforcement.
3.
Problems p. 833: UIFSA: Herb and Wendy get divorced in NJ, both move to CA: Can=t bring suit in CA. NJ still has jurisdiction.  Must go back to NJ to modify support obligation.

4.
If H won $5 million, could NJ courts change or modify his obligation? No, unless you can show that W had needs that couldn=t be rectified before, but can be rectified now b/c H has tons of $.

5.
Federal Courts may enforce a support order by not modify it: OH decree ordering H to pay W $300/month: In general, can sue in State court, but not Federal Court. Unless it is about enforcing an order for an established owed amount. Here the federal court can enforce an order, but can=t modify it (and neither can VA). If you want to modify the order, you have to go back to OH.

J.
SEPARATION AGREEMENTS: Courts are in favor of them b/c they are less contentious and the parties are in the best condition to know their own situation.

1.
WI 767.10: The parties in a divorce,  may, subject to the approval of the ct, stipulate for the division of property and maintenance agreements.

2.
Separation agreements are viewed as a recommendation for the court to review: They will be binding unless the court looks to the terms of the agreement and decides them to be unconscionable.

3.
Manzo: (CO, 1983): Settlement agreements are subject to review by the trial court before incorporation into a divorce decree. In separation agreements, look for overreaching, concealment of assets, fairness and reasonableness, unfair surprise, one-sided oppressive, Fraud, duress, & undue influence. There is greater scrutiny of separation agreements than ordinary Ks b/c of relationship parties are in.

4.
Legal representation not required: Although the fact that the complaining party was represented by counsel will make it more difficult to challenge the procedural or substantive fairness of a separation agreement, courts have not required that parties have legal representation in order to enter into a valid separation agreement.

5.
One attorney should not represent both H & W=s interests. Party could use fact that 1 atty represented both as grounds for invalidation. 

5. CHILD SUPPORT: Every state has adopted the Uniform Interstate Family Support Act (UIFSA) designed to facilitate the process of collecting child support across state boundaries. PJ in child support cases is governed by UIFSA. Each state has adopted child support guidelines in which a numeric formula is used to establish a presumptive support award. Every state now utilizes child support enforcement techniques, including such measures as suspending licenses of delinquent support obligors. The enforcement system applies to both marital and non marital children. The reasons for child support are to keep the parent involved in the life of  kid, and to maintain and support kid.

A.
CHILD SUPPORT JURISDICTION
1.
History and reason for changes: Much of the change has been due to incorporation of UIFSA in state statutes. UIFSA is especially important for jurisdictional consideration & modifiability/enforceability of orders. Ore, a Sup. Ct. decision, dealt with gender distinctions with support. Held that gender distinctions are unconstitutional; both parents are responsible for support of kids equally.

2.
Why impose child support obligation on the non-custodial parent? The attempt is to maintain status of child at time of marriage, & also to provide for child=s needs. Ct will look at contribution at time of marriage, so the kid doesn=t have to suffer due to div.

3.
Need PJ over D. Jurisdiction in child support cases is governed by UIFSA, which provides for assertion of long-arm jurisdiction over non-residents, and the statute also provides for a 2-state process in those cases in which it is not possible to obtain PJ over an absent respondent. Under this procedure, a support proceeding may be commenced in one state and transmitted to the support enforcement agency of another state where it is possible to obtain PJ over obligor or potential obligor.

4.
UIFSA/ Wis. Stat. 769.203, Bases of Jurisdiction over nonresident. In a proceeding to establish, enforce, or modify a support order or to determine parentage, ct may exercise PJ over a non resident if the following applies:

(a)
The individual is personally served with a summons or other notice within this state.
(b)
The individual submits to the jurisdiction of this state by consent, by entering a general appearance or by filing a responsive document having the effect of waiving any contest to PJ. 

(c)
The individual resides with the child in the state
(d)
The individual resided in the state and provided prenatal expenses or support for the child.
(e)
The child resides in this state as a result of the acts or directives of the individual
(f)
The individual engaged in sexual intercourse in this state and the child may have been conceived as the act of intercourse.
(g)
The individual asserted parentage
(h)
There is any other basis consistent with the constitutions of this state and the United States for the exercise of PJ

5.
UIFSA gets rid of the Kulko problem: Cts applying the minimal contacts test in Kulko have concluded that other relatively minor connections b/t a parent and a state are not a sufficient basis for PJ. But UFSA enumerates a number of bases for PJ over nonresidents, including several that go beyond the limits articulated in Kulko. WI 769.203 (1) says that a person can be served if simply traveling through the state.

6.
Parker (Ala, 1998): (APJ may be exercised to the extent permitted by the due process clause of the 14th amendment). Court said that PJ is permissible if the D has purposefully directed his activities at residents of the forum and the litigation results from the alleged injuries that arise out of or relate to those activities, that he should reasonably anticipate being hauled into court in that forum. 

a.
Held: Having sex with resident of state while in state gives rise to personal jurisdiction over individual in pursuit of child support.  D purposefully directed his activities at the mother of the child, resulting in the child=s birth.  A person having sex in Alaska should foresee the possibility that a child might be born, and that a paternity and support action might be brought.  For the exercise of PJ over the nonresident D to be constitutional, the D must have:
i.
Sufficient Aminimum contacts@ with the forum state so that 

ii.
Maintaining a suit in the forum state does not offend traditional notions of fair play and substantial justice.
7.
Lifester (ME, 1998): Affirms substantial award of retroactive child support dating back to birth of child. M gave birth to child in 1982, and never requested child support from F nor initiate a court action to obtain support. In 1996, she file a petition alleging that F was the father of kid and requested determination of paternity as well as a reward of child support, and collection in arrears or retroactive child support. The court first determined paternity, then established ongoing child support, and ordered F to reimburse M for past  child support-> Athe court may limit the F=s liability for past child support to the proportion of expenses already incurred that the court deems just.@
i.
Two-state proceedings: Under UIFSA, there are several varieties of proceedings in which more than one state participates.

a.
Cases such as Lifester arise where there is no existing support order and it isn=t possible to obtain jurisdiction over D in the state where the child and the party seeking support reside. If so, establishment of a support order may require a determination of paternity as the 1st step. 

b.
In other cases where there is already a support order in place, a 2-state proceeding under UIFSA will be utlilized to enforce the support order, either directly or following the registration of the support order in the responding state

c.
Modification of existing support order: A2 state proceeding may be required if a party seeks modification of an existing support order.

ii.
Choice of Law in a 2- state UIFSA proceeding:
a.
Paternity and support proceeding: The responding tribunal (follows respondent)in a 2 state UIFSA case applies its own procedural and substantive law.

b.
Enforcement of order entered in another state: If the ct. is enforcing an order entered in another state, the law of the issuing state governs the nature, extent and duration of payments for current support or arrearages.
8.
In WI, arrears could be obtained back to the DOB, until child turned age 18. But since May 2000, 767.51(4) liability for past support of kid shall be limited to the period from the establishment of paternity, until when you file for arrears: . Exception: If can show the ct, that couldn=t commence action or establish paternity due to duress, or if the party deliberately took action to evade paternity proceeding, then you can get child support arrears that pre-date establishment of paternity.

9.
In WI, 2 situations for child support:

i.
No marriage: child support back to date of establishment

ii.
Marriage: Child support back to date of divorce.

10.
State may refuse PJ due to Inconvenient forum:: P 889 (a): If sex occurs in the state, you can get PJ under UIFSA, but a state can refuse PJ. The doctrine of forum non conviens applies when a court has PJ and subject matter jurisdiction, but declines to exercise that jurisdiction b/c there is a more convenient forum in which to resolve the dispute.

i.
There is a public policy that it is usually better to have the forum closest to child.  We want to resolve child support/custody disputes in jurisdiction where child is located. The ct can refuse jurisdiction if it feels that jurisdiction where the child is located is better. In this case, OK can decline to exercise jurisdiction and give it to WI b/c child there.

11.
Courts will order child support when there is divorce, annulment, separation, action for paternity. 

B.
CHILD SUPPORT DETERMINATION:
1.
Parents can agree to child support, but can=t agree to an amount that would be less than the amount required by statute. The court can always open up the agreement for review.
i.
P.O.P.S. v. Gardner: (9th Cir, 1993): child support guidelines have been developed in each state in response to federal legislation. The guidelines have been required in order to bring child support awards up to a level equal to the actual cost of rasing children, to reduce the variations existing b/t awards and to enable the cts to arrive at awards more quickly and easily. The child support guidelines apply to both marital and nonmarital children. The guidelines also apply to support for children in the custody of the state or someone other than a parent. Different states have different guidelines.  Held: court rejected the argument that guidelines should be rebutable if the table fails to reflect the actual child rearing expenses in a particular household.B> bright-line decision making.

2.
WI establishes child support under 767.25 (1) (j) by using percentage standard.
30% time rule =109.5 overnights. 
0 to 29% of time spent with child (the 30% threshold)

If you spend 0-29% of time with child, you owe 17% of gross income for 1 child

A 
@
A
@
A
@
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@
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A       34%            5+ children

If you spend more than that, you are eligible for a reduction in % C> if percent with kid is b/t 30% - 40% of the time (146 overnights), he will receive reduction equal to 3.33% for each additional percentage point that parent has child.

i.e. 31% = 96.67% of your original support obligation, which was 17% of gross salary; 39% = 70.03% of support obligation of 30% time. For each % point, deduct by 3.33%

ii
If you spend b/t 41 to 59% of time with kids, you look at the income of both parents.

For example: 

Dad has child 58% of the time

Mom has child 42% of the time.

Dad:
58 - 30 = 28 (the # of % points over 30)

3.33 x 28 = Reduction of 93.24. Dad must pay 6.67% of original support obligation (i.e. 17% of gross income for 1 kid, take 6.67% of that): 6.67 of 30% time to mom

Mom:
42- 30 = 12 x 3.33 = 39.96 reduction B> 60.04% of 30% time to dad.  

· In this case, she will be paying him a support obligation unless his income is high (b/c 6.67% of a large # will lead for him to support child.

· You offset the 2 #s and the court subtracts less the amount of obligation to determine the final amount of obligation and who the payee will be.

· If an individual reduces income to prevent paying lots of child support, there is a provision that says that the court may then supply a % standard that represents the parent=s ability to earn a certain amount of income: Factors to consider: 1.Education, 2. 
Skills, 3. Position in community: so it may be based not just on income, but also on ability. The policy is to protect the child.

· NO CHILD SUPPORT EVER, IF YOU HAVE THE CHILD FOR 60% OR MORE OF THE TIME.
3.
Split family:
i.
At least 2 kids, and they=re split. H has custody of one, W has 2.Kids spending less than 30% with non-custodial parents. Figure each parent=s obligation as follows: W=s obligation is 17%; H=s obligation is for 2 kids at 25%.

4.
Serial families: Wisconsin regulations clearly state that you can=t reduce present obligation for later kids. There is a solid principle that you don=t reduce the 1st order. The payor may not seek to modify existing order based on subsequent incurrence of support obligations. With the serial family, look at all the obligations according to the date each incurred. 

i.
You incur obligation to non-marital kids at the time of the court order. 

ii.
You incur your obligation to marital kids at the time the kid is born.

5.
Example: 
· Parent A: Base salary: $3,000/month

Support: $450/month

Has C born in 1985

Divorce in 1989

· A remarries & has 2 kids (an in-tact family) in 1991 & 1992). And in 1993, Parent A is adjudicated father of kid born in 1990 (non-marital kid).

1 Obligations:
1 C1: tolls in 1985 (time of birth)

1 C2: tolls in 1991/1992 (time of birth)

1 C3 tolls in 1993. (Time of adjudication)

Obligation to kid #1: $450/month

Obligation to kids 2 &3: $3000-450 = $2550 x .25 (see chart for 2 kids) = $637.50

Obligation to non-marital kid: $2550-637.50 = $1912.50 x .17 (one child) = $325.12

6.
Perlenfein (Oregon, 1993): Income is more than just monthly wages. Held: Shares of retained earnings (income retained by the corporation for reinvestment) of a closely held corporation is income for both tax purposes and for determining child support obligation.

a.
H could argue that he doesn=t see such earnings (not cash earnings). If the retained earnings is a steady recurrent income, argue this as income, but if it is a one-time thing, then court may not consider this as income. But could argue that child is in need and thus the one-time payment should be taken into consideration.

b.
Gifts, inheritance etc: Gifts from family members received on a regular basis may be treated as income. Some courts hold that inheritance, lump sum PI settlement, or capital gains on the sale of an asset is non-recurring so not income for child support, but the interest it generates is considered income. Other courts treat the entire amount as income.

c.
Fluctuation of income: For support obligors with income that fluctuates significantly from year to year, a court may average several year=s income and use that figure to determine support award. 

7.
Case of the non-custodial parent who gets lots of income from business. Since support is based on %, a huge amount of money is given as child support. One argument is that this is fair b/c it puts H in the same position as any other father (17% of income). But some courts place a cap on income Look at what the child is accustomed to before divorce (camps, private education).

8.
What happens when a parent reduces his income on purpose?
In WI, if a person=s income is less than earning capacity, the party can make a motion to determine support based on earning capacity (imputed income). There are 2 approaches to imputing income:

i.
Look at what the person could be earning: Fair amount based on work experience, education, availability of jobs. Or, if that can=t be established. 

ii.
Look at standard income of person working 40 hrs/wk at Federal wages for that position.

9.
In re: Marriage of Little (AZ, 1999): Is non-custodial parent=s voluntary decision to leave his job to become a full-time student constitute a sufficient change in circumstances to warrant a downward modification of the parent=s child support obligation? Here, the impact on the child would be severe, M makes peanuts and D already has several degrees, and will make tons of money w/o law school. No justification for reducing child support payments.

i.
Court applied a balancing test. Focus should be on the best needs/impact of child, but shouldn=t ignore other factors, such as interests of the parent. Other jurisdictions may also apply :

1)
Good-Faith Test-looks at actual earning capacity of party, not earning capacity, as long as he acted in good faith and not to avoid a support obligation. Problem is that it does not focus on effect on best interest of child.

2)
Strict Rule Test: disregards voluntary income reduction and looks at earning capacity of the party with the support obligation: too inflexible 

ii.
The balancing test (needs of child, need of parent, length of training, child=s age, better job afterwards) looks to see how move will influence duty to child. The obligation to pay child support is the paramount factor.  The court looks at the best interests of the child, not convenience or personal preference of the parent.

1)
Would a reduction in support result in a negative impact on kid? If a reduction in child support,  places the child in financial peril, then the court will generally not permit a downward modification. 

2)
If not, is the decision to return to school reasonable? If the impact on child will not be severe, the court looks at the reasonableness of the voluntary decision to terminate employment and return to school. 

3)
If additional training is likely to increase parent=s earning potential, the decision is more likely to be found reasonable. The court should consider the length of the parent=s proposed educational program, b/c the child might not be young enough to benefit from parent=s future income. For example medical school is 6 years, and if the child is 15, it won=t matter b/c the benefits of medical school won=t be seen for 6 years, which is too late for the child. The court should also look at whether the parent is able to finance his child support obligation through student loans or part time employment.

4)
Finally, the court should consider whether the parent=s decision was made in good faith: not to avoid the child support obligation.

10.
Wis. Stat. 767.25 (1m): Ct may modify from the guidelines if it finds that the use of the standard is unfair to the child or any other party. There are factors that may allow you to deviate from the standards. The court must state in the written record the new standard and articulate reasons for the deviation from the std. The recipient of payments can petition the court when reasons for deviation are no longer applicable.

11.
Interference with visitation: If custodial parent prevents non-custodial from seeing child, can non-custodial parent petition the court for reduction or suspension of support? You have to look on the impact on the child financially.

a.
Cooper: Since no detrimental impact on child financially, the court suspended child support obligation. (Minority view)

b.
Wis. Stat. 767.25 (3):  violation of physical placement by custodial parent doesn=t constitute reason for custodial parent not meeting child support payments. Can=t just stop child support payments. Must go to court. In WI, support obligation continues until child is 18, unless he is still in high school, then it is until 19.

c.
Support obligors ordinarily can=t use interference with visitation as a defense against payment of support arrears.

13.
P 913 problems: Look to see if reduction will affect kids standard of living/child=s best interest. Also courts have not been respectful about getting the preferable job for oneself if it affects the child. Court would probably not impute overtime hours, but there would be an imputation about the job he chooses.

14
LeClair (NH, 1993): Parental responsibility through child support for college expenses: If there is a disability, support continues past age 18.  The statute permitted the continuation of support, but must weigh the consequences. In WI, no parental responsibility for college expenses.

15.
Emancipation: Child support obligation may end earlier than age of majority if child is emancipated through marriage, leaves home and becomes self-supporting,  or entrance into the military. B/c different state have different laws on age of majority (some states right of support continues until 21), jurisdictional issues come into play, which state has jurisdiction over the child support order?

16.
Jurisdiction for support modification: Since the original support order is based on PJ of the parent, and since the motion to modify is considered to be a continuation of the original suit, no new personal service is required in order to modify child support in the original forum. Notice and an opportunity to be heard must be afforded to the other spouse. This is true even if the respondent has left the state in which the original decree was entered (see UIFSA below).

17.
An agreement that child support will be non-modifiable will not usually be enforced.

C
Child Support Enforcement
1 Welsher v. Rager: (NC App, 1997): Custodial parent attempting to enforce NY child support against obligor who moved to NC. Under UIFSA, NY covers duration of child support order.
1 Wis. Stat. 769.604: UIFSA: Law of issuing state governs the nature, extent, amount and duration of current payments and other obligations of support.
1 Under UIFSA, can issue an order in one state and register it in another state, so that it can be enforced there. The other state may recognize and enforce order, but can=t modify it (769.603) if the issuing tribunal still has jurisdiction.

1 When does the issuing tribunal lose jurisdiction? 769.303 It can lose jurisdiction :

1 when all of the parties including the kid move out of the state. When this happens, jurisdiction follows the respondent to a petition for modification, NOT the kid, or

1 when all parties agree to move the jurisdiction to another place.
1 Hypothetical: You have an original order out of Nebraska, Custodial parent and kid move to TX.  Non-custodial parent (obligor) moves to WI. Under UIFSA, if the custodial parent petitioned for modification, WI has jurisdiction, b/c the respondent lives there. If the non-custodial parent moved for modification (reduction), TX has jurisdiction.

1 Must have PJ over the person who will suffer economic consequences.

1 Most modifications come from petitioners who want an upward modification, then the custodial parent and the state of the obligor gets jurisdiction.

1 Once jurisdiction has been switched, the substantive law of the new state will be used to set the formulas for child support payments.  The issuing state holds on to the nature, extent, and duration of the award, but the new state=s guidelines will be used to set the amount of child support. There is a home-court advantage to these proceedings.

1 O=Kane: Family residents of WI. H in the military; moved to NE State. Support Order in NE; moves back to WI and files for modification of order. H meanwhile moves from NY to MS, and then to OH. Court in WI said that it didn=t have jurisdiction over H, b/c he is not longer resident. W files suit in OH, but H has to move to TX. TX said, go back to NE, and get them to reject jurisdiction. By the time she did this, it was too late b/c H left TX.Practice note: Go back to the original jurisdiction (NE) to get order modified, if the court declines jurisdiction, then file suit in another state where non-custodial parent is living. This is an unintended and unanticipated consequence of UIFSA, tracking the obligor.

1 Problems p.928: (a)V doesn=t seek to modify order. She assigns the AZ order to TX, which registers the order for enforcement in KS, where K is living. K files a request that the KS courts modify order consistent with KS guidelines. If K seeks to modify order, he must go to TX to do it.  He is not the respondent. (b) Sherry and Bob divorced in VA. Sherry moved to AZ, and Bob to MN. What happens when 2 states want to have jurisdiction? Under 769.204, if there is a petition for WI to take jurisdiction and modify, and there is an analogous situation in another state, and there has been a timely challenge by the responding, then look at where the child resides. Under UIFSA, only one support order may be in place @ one time.

1 Mechanisms for enforcement of support orders:
1 Mandatory wage withholding: successful, but not enough/self-employed

1 Liens on property, 
1 Suspension/restriction on licenses: May be going too far b/c driving may help you get a job.

1 Contempt (criminal-punish; civil-to coerce compliance). Jail

1 In re: Marriage of Comer (CA, 1996): Can a custodial parent be estopped from collecting child support arrearages when parent concealed child? Parents=s conduct does not state from seeking arrearages. In WI, you can=t use interference with visitation as a defense to non-payment.

D. 
Child Support Modification
1. No informal agreements modify child support. Informal agreements will not change it. Go to court and ask for a modification, ALWAYS. If you do it on your own, you will have to pay arrearages (9-15% compounded).

2. Federal law prohibits retroactive downward modification.  Can=t say that 6 months ago I lost my job, so I should be paying less as of 6 months ago. But courts of some jurisdictions have allowed retroactive increases in child support orders in circumstances where it is equitable/justifiable.

3. If support order not in place, M can=t bring support order and arrearages after kid turns 18. If support order is in place, can seek arrearages even after kid is age 18.

4. Moss v. S.C. (CA, 1998): Issues of involuntary servitude. Contempt sanctions may be imposed on support obligor who claimed involuntary inability to pay, but who refuses to seek employment permitting him to make payments: 

5. Hypothetical: Oliver complied with order to pay $300/month to wife Paula for support of child Carlo. Oliver lost employment at the mill and receives unemployment compensation. Looks for job. Unemployment runs out and can only find odd jobs. Carlo spends more time with Oliver. Oliver stops paying child support. Paula=s hours at work have been cut down and demands 5 months in arrears. She says he could find a job if he really tried. Paula says Oliver can=t see Carlo until he pays, although Oliver has a visitation order. O served motion to show cause why he failed to pay support payments and P wants contempt.

5. The second Oliver lost his job, he should have asked for a modification especially since the kid was overnighting with him. It is not always a good thing to stay out of the courts.

5. Oliver should have paid at least small amounts.

VI 
CHILD CUSTODY 

A.
CHILD CUSTODY JURISDICTION:

5. Child Custody and Physical Placement: 
a.
Child Custody: refers to the ability only to make important decisions affecting the kid=s life (health, education, religion);Joint legal custody is when both parents can make joint decisions affecting the child=s life
b.
Physical Placement:  child is living with the parent,. You can have custody of a child w/o having primary physical placement..

5. Custody litigation is a 3-party proceeding (mom/dad/ child) and the interests of 3 parties are at stake, are commingled with harsh consequences for the child. Custody litigation is seen as being too cruel in the outcome, leading to negative consequences to the family. 

5. Settlement as priority:  The court tries to prevent litigation and try to settle. The GAL encourages this by advocating child=s best interests.

5. Assumptions in child custody disputes: In most custody disputes, there are ingrained beliefs that have to be reckoned with.

5. Divorce is bad for children. Children are the victims at the time of family dissolution.

5. If parents divorce, better for kid to have both parents involved, even if parent was absent prior to divorce.

5. Very young kid is better off having physical placement with mom. (Very strongly adhered belief)

5. Movement and lack of stability is bad for children: Important when considering physical placement.

5. Gender becomes more important as kid gets older (in teen yrs., sons better w/dad; moms better w/mom).

5. The older the child, the more attention needs to be given to child=s decision for where he wants to be placed.
5. Jurisdiction 3 standards: (i) Divorce we confer jurisdiction by allowing notice for divorce in domicile; (i) We want PJ over D property owner, and subject matter jurisdiction; (iii) child custody.

5. Easy case of jurisdiction: If there are no custody decrees outstanding, or custody proceeding pending, and both parents and child reside in the same state, the state of residence and only that state has jurisdiction to issue a custody decree.

5. Uniform Child Custody Jurisdiction Act (UCCJA): has been adopted in all states. Since May, the Sup. Ct. has declined to decide child custody cases and give a clear interpretation of whether the UCCJA could withstand constitutional analysis. The UCCJA is not concerned by PJ. UCCJA sets the ground rules in each state for determining whether a state has jurisdiction to issue a decree, if custody proceedings are not pending in any other state at the time, and no other state has already issued a custody decree. In the Afirst state to hear the matter@ situation, the PKPA plays no role, so the case can be decided solely on local state law, which is the UCCJA.

5. WI 822:  UCCJA requires notice of the proceeding to be given to contestants (parents/physical custodians). 822.04/05 says that notice may be given by personal service, mail, publication, if personal service is impractical (you don=t need personal service).

5. PKPA is a Federal act and governs all states. It was enacted to encourage states to adopt the UCCJA. It implements the FF&C clause, and is used to deal with situations where a state is asked either to issue a custody decree at a time when another state already has custody proceedings pending (must that stats must recognize custody decrees from other states?), or modify custody decrees previously issued by other states.

5. Combined function: Taken together, the UCCJA and the PKPA require a state to enforce the custody decree of a sister state w/o modification unless the court that issued the original decree no longer meets certain jurisdictional tests, and the forum state does meet those tests.

5. Under UCCJA, Wis. Stat. 822.03, A court of the state has subject matter jurisdiction over child custody matters for both initial orders and modification of custody orders if: 
5. It is the home state of the child at the commencement of the proceeding. The Ahome state@ is state where the kid continuously resided with parent for 6 months, prior to the proceeding. The kid doesn=t have to be in the state at the moment (no physical presence requirement), so long as the child has been living there for 6 months. So, if the kid was kidnaped, it doesn=t matter; OR
5. Best interests: If it is in the best interest of the child (BIOC) to assume jurisdiction b/c child and parent have significant connections with the state: need to show evidence of things having to do with the child=s relationship to the state. The significant connections test is an alternative to the home-state provision. It allows flexibility, but significant connections means that you could have interstate disputes b/t home state and the one that has significant connections about who has jurisdiction.

5. In both UCCJA tests above,  presence of the child in the state is not required and not a prerequisite to confer SM jurisdiction. The UCCJA does not deal with PJ (can you bring the gut into court?, just SM jurisdiction.

5. Improvements brought by PKPA: Tries to solve jurisdiction issues b/t 2 states and addresses child snatching. FF & C needs to be given to custody decrees coming from different states if:
5. They are consistent with their own state laws and consistent with the PKPA. The PKPA does not itself confer jurisdiction the UCJA does. But it does say that the significant connection test comes into play only if there is no home state. This greatly limits the possibility that 2 states can have jurisdiction at the same time. The one with the home state will have jurisdiction unless there is no home state, then we look at significant connection.
5. Modification: Under subsection A of the PKPA, another court can only enforce, not modify an initial custody order, unless the following conditions are met.
5. State #2 has jurisdiction to make custody determination based on its own state law

5. If State #1 has lost jurisdiction or refuses to exercise jurisdiction to modify: ceases to have jurisdiction.

5. The UCCJA is state law and controls situations of initial jurisdiction. Look at it first to see if the state has jurisdiction to issue custody order.  When there is an issue of conflicting jurisdictions or modification orders, the PKPA becomes important.

5. UCCJEA is the law of 20 states: It is an improved version of the UCCJA. It allows for communication b/t the courts for disputes as to jurisdiction, and allows different courts to resolve it before making statements about custody. The Home State of the child gets priority (in WI, no priority) to confer jurisdiction. Only if there is no home state do we look at significant connection (Under UCCJA, it was A or B). Does PKPA become irrelevant after UCCJA? No, b/c PKPA deals with modification. 

5. May v. Anderson (1953): Ignored by courts. Custody decrees not based on PJ over D are not entitled to FF&C. But the court doesn=t give guidance on how you would confer PJ.  One way would be Kulko, but it doesn=t apply to custody. But maybe long arm statutes can get P.J, that he has significant contacts.

5. Glanzer: PJ is not required in custody cases under UCCJA and PKPA.

18.
Greenlaw (WA, 1994): Marriage in WA. Dissolved. W got custody. D got visitation. W & kid moved to Germany, and kid put in boarding school. W & Kid moved back to CA; kid lived w/Mom=s boyfriend. D files in WA for change of custody.

i.
If no initial order, under UCCJA, CA would have jurisdiction b/c it is the home state and also WA, b/c of the personal contact by visiting dad. Under PKPA, home state trumps.

ii.
Here, the initial order was properly issued in WA. This case deals with the issue of retaining jurisdiction, not initial jurisdiction. The original basis of jurisdiction was home state of WA. But in 1991, WA no longer was the home state. The home state was CA. WA is only the state of significant connection to the child. Does UCCJA give basis for modification? Under 822.14, if an initial custody order has come out of a state, that state, retains jurisdiction, and the second state can only modify order if  1st state gives up jurisdiction or loses it. WA doesn=t lose jurisdiction modify decree unless it loses significant connections. When does state lose significant connections? (i) one view is when the kid leaves the state the kid loses it, (ii) if there are visits, the state retains connection to the child, so it is hard to lose jurisdiction.

iii.
PKPA section D affirms that the issuing state continues to retain jurisdiction, so long as it remains the residence of the child or other party. This affirms the UCCJA, which says that the issuing state doesn=t lose jurisdiction.

19.
Always start with UCCJA, but if there is another state, look to PKPA to affirm to get FF&C, so won=t get challenged elsewhere.

What if H had never sought to modify the order in WA, could mom seek to modify in CA? No, if WA retains jurisdiction, CA can=t take the case. Under UCCJA, CA would determine if WA retains jurisdiction. CA court could say that the strength of connections to WA are not strong. But, under PKPA (d), in this case, dad still lives in WA, so WA would retain jurisdiction. Under UCCJEA, WA determines whether it has enough connections.

20.
More convenient forum argument: a party can make a strong compelling argument that it is more convenient to decide it here, and it would have been upheld b/c it is up to the court=s discretion. The CA court could have decided that CA was the more convenient forum b/c the kid lived there in spite of the fact that the statutes require something else. Always argue this if you want this forum.

21.
Problems p.984 (a) original order: Under UCCJA, did FL have jurisdiction to issue custody order? Yes. FL was kid=s home state. Entitled to FF &C b/c consistent with state statute and federal statute. In 1988, could FL later modify its decree? No, b/c mother, although living in FL, has no rights-not a contestant. Can grandmother modify FL decree in W VA? Yes, b/c FL didn=t have ability to modify the original FL decree. (b) MO-the home state. The presence of the kid is no required. At time of initial filing by W, no significant time has passed. Does MO still retain jurisdiction? Yes, W still lives there. Also, even though OR became home state, connection to MO are valid b/c it was beyond her control that W didn=t have time w/kid. (c) Look to see if issuing court had jurisdiction. If it did, the issuing state continues to retain jurisdiction so long as it remains the residence of the child or a contestant

22.
Preference is for the home state for initial custody. Preference is to the initial issuing state for modifications. Custody remains with the issuing state as long as one parent remains in the state and there are substantial contacts.

23.
Blondin v. Dubois (2nd Cir. 1999): Mom concedes that she took kids from France; claims dad beat kids. Court said that we need to look at competing mandates of Hague convention; (1) return abducted kids, and (2) protect kids from abuse. Wrongdul removal does have a defense, severe harm.

24.
State v. Vakikzaden (CT, 1999): Both criminal and civil remedies are available when one parent purposefully deprives involvement of other parent when there is joint custody.

25.
In WI custody proceedings, matters of custody try to get resolved before trial. If parents unable to agree, they are placed in mandatory counseling. If issues are unresolved GAL is appointed to represent the kid=s best interest.

2. Custody Determination:

1.
Wis. Stat.767.24 (1)(m): parenting plan - party seeking sole/joint custody and or physical placement must put forth a parenting plan. Courts tend to enforce timing provision of 764.24 (1) (m). It makes it difficult for pro se parents, but forces parents to consider early on factors that need to be addressed, such as what does it mean to have joint or sole custody? Must provide the following info:

a.
What legal custody or physical placement the parent is seeking

b.
Where the parent lives currently and where the parent intends to live during the next 2 years.

c.
Where the parent works

d.
Who will provide the necessary child care 

e.
Where the kid will go to school

f.
How the holidays will be divided

g.
Need to show how the child will be transferred b/t the parties for the exercise of physical placement 

2.
767.24 (5): Factors in Custody and Physical Placement Determinations: Court can=t prefer one parent on the basis of sex/race; also consider factors relevant to the best interest of the child.

3.
Under 767.24 (2): there is a presumption of joint legal custody in WI.

4.
Under 767.24 (4) (a): in determining allocation of physical placement, the court will set a placement schedule that maximizes the amount of time that the child may spend with each parent. There is an equal time presumption, if possible. Not a requirement for equal time for all circumstances, but if they live in the same geographic location and share a school district, the presumption may be for equal physical placement.

5.
In remarriage of Koacs: H & W married in Ala. and moved to WA. W stayed in WA w/kids while H went to CA to look for work. When H returned to WA, W filed for divorce. Placement awarded to H (CA). Held: no presumption that placement w/ parent who=s been the primary care giver is always in child=s best interest. The court has discretion, and looks to the future, not the past. H is stable, and there is no reason not to keep him involved in family. But the court seems to focus on W=s lack of stability to create a familial environment. The factors are unweighted, so lawyers choose factors they want to build case on. Court doesn=t take into consideration all relevant factors; only looks at these factors raised by lawyers. The court always chooses which factor it feels is most relevant.

6
Parental misconduct: if misconduct affects kid, it should be considered. Adultery won=t disqualify person unless harmful to kid.

a.
Robinson: When W (primary caretaker) took the 5th in the question of adultery, court could infer that it occurred but no negative effect on son

b.
Devita: Ct. upheld order that H=s girlfriend not be present that kids visit him on weekends

c.
Kruger: H=s living with Girlfriend didn=t disqualify him as custodian 

7.
Same-sex relationships: Need to show relationship causes harm to kid, but harm can be interpreted as the stigma on child, and effect on kid=s moral development and sexual orientation. It is important to submit expert testimony on harm, but expert testimony is expensive and not available to everyone, and varies in quality.

8.
Child=s preferences/wishes: Child not to be put on the stand & asked about wishes. May interview in judge=s chambers. In WI, GAL has statutory duty to present kid=s best interest, but kid can direct GAL not to state preference to court.

B. Determination

1. WI ' 767.24(1m)Bif seek sole/joint cust &/or phys plcm=t, file parenting plan w/ct b/f pretrial conf or

waive right to object other=s. Include: what seeking, live currently/future, employment, who=ll provide child care, kid=s school/dr/religion/summer sched/way to contact other parent, holiday arrangements, who decides kid=s edu/dr/activities, child/spouse support, plan to resolve disagmts over which there=s joint power, domestic abuse evid. (2)(a)Custody (joint/sole) based on best interest of kid, but (b)presumes j.c. is in best interest. Ct may give s.c if both parent agree OR if one parent wants s.c. & impossible for j.c. (4) Deciding phys place- parenting plan to let kid spend max amt of time w/each parent, if live close & share same school district (joint phys placement).  (5) Deciding cust/phys place- can=t prefer one parent b/c of sex/race; consider: parent plan, kid=s wishes, interaction btwn kid/parents, amt/quality of time spent w/parent & changes to be made in future to spend more time w/kid, kid=s adjustment to home/school, kid=s age/develop (infant-mom; teen-same gendered parent), mental/phys health of parents/kids, not enough for parent to have kid on vacations, parents need to cooperate, availability of child care, evid of child/domestic abuse, or alcohol/drug abuse, professional=s reports, other factors deemed relevant. 

2. Standard- Best Interest of the Child. But now we=re moving towards the idea of joint physical 

    placement/custody. But kids should still have a primary residency.

a. In re Marriage of Kovacs-no presumption that placement of kids w/parent who=s been the 

primary caregiver is always in the kid=s best interest. Ct has discretion.  Here, ct found dad to be stable, no reason not to keep him involved; but mom=s instability (running to another man/DWI) demonstrates instability to create familial environment. [Not a thorough opinion- only a few factors were chosen by the lawyers on which to build their cases on. Ct only looked at these; disregarded the rest. 

b. W VA- look at time spent w/kids b/f div; that=s transcribed into time you have w/kids. 

   [Disfavors worker spouse, but provides continuity- what it was like b/f div]

3. Parental Misconduct (adultery) B it won=t disqualify person unless harmful to kid. 

a. Robinson B when W took the 5th on quest of adultery, ct inferred it occurred. But no neg. 

ffect on kid.

b. Devita B ct upheld order that H=s girlfriend not be present when kids visit him on weekends.

c. Krueger- H living w/girlfriend didn=t disqualify him as custodian [trend]

4. Same-Sex Relationship- must show harm to kid (stigma on kid, affect on moral development, affect 

    on sexual orientation).  Other cts focus on quality of parent/child relationship.

5. Expert Testimony- submit it regarding harm. Need to work w/person doing the report ahead of time- 

convince client to put on a good face for person; strengthen position of client during person=s investigation.

6. Child=s Wishes- child is not to be put on the stand. Rather, interviewed by judge in chambers 

(request recording)/expert interviewer (request report). In WI- guardian ad litem statutorily required to present kid=s best interest (but kid can direct GAL not to state wishes to ct).

7. RodrigueBW says 4 weeks alternating residence is bad b/c kid is young & lots of traveling. Held- 

can=t adjudicate reasonable outcome (split custody); ok to give W religious choices & H edu b/c H has Phd. Dissent- no rational support (no expert testimony) that shared parenting is in B.I. of kid.

8. Arguments: want both parents involved, but kids in ct ordered j.c. may fare less well than in sole 

custody situation (primary phys placement) where parents don=t cooperate. But parents saying they can=t cooperate is NOT enough of an impediment to preclude joint custody.

9. Parenting Plan. If parent travels lots, put in plan who will care for kids when parent away. If parent is 

   mentally ill, address these problems- periods of incapacity, but in past, fulfilled parental obligation. 

10. WI ' 767.24(4) B don=t necessarily need equal placement, but must be close to it. Have kids spend 

S-W w/one parent, Th-Sat w/other so both parents involved in schooling of kids. '767.24(5)(g) B requires ct to consider if parents can keep hostility out of discourse w/kids (don=t make neg comments about other spouse in presence of kid).

C. Violation of Placement Orders- in past, law reacted more harshly to violations of support orders. In WI, 

    attempt to address problem of interference. 

1. Parent can file petition if interference w/placement order has occurred 1+ times AND has been 

intentional & unreasonably denied or interfered w/by the other parent. If ct finds intentional interference, ct ensures parent gets missed time w/kid (make-up time); interfering parent must pay ct costs & attny fees.

2. Use it or lose it- deals w/parents who, at time of div, fight for time w/kids (reduce supp), but then 

become negligent about spending time w/kids (repeatedly & unreasonably fail to exercise placement). Other parent can got to ct to change placement order to reflect reality (supp is modified).

D. Modification of Custody Orders
1. Renaud BH & W div after H has affair w/co-worker; separate. W made allegations of abuse of kid & 

parental alienation after consulting w/counselors. Held B W allowed to retain sole custody b/c in kid=s best interest. W=s concerns weren=t unreasonable; she sought guidance b/f she raised them; no ulterior motives in making allegations; behavior was temporary B could eventually heal relationship btwn kid & dad.  [In other states (WI), if you make groundless accusations of sex/phys abuse, used against you in determining custody].

2. WI '767.325- may not modify initial custody placement order w/in 2yrs after initial order. Exceptions: 

a) show kid will be phys/emot harmed; b) shared custody/placement is impractical to continue & both parents agree; c) use it or lose it (non-cust not making scheduled visits).  After 2yrs, modify if a) in B.I. of kid; b) substantial change in circum since last order. [Economic cir or marital status of either parent is NOT a substantial change].

3. In re Mar of FrancisBcts usually ok move of custodian parent w/kid(accommodate parent=s interests) 

if move is sensible & doesn=t endanger kid (neg. impact); if don=t preserve connection btwn cust. parent & kid, causes huge disruption. 

4. WI '767.327 B if cust wants to move out of state or more than 150 miles from current residence or 

wants to take kids out of state for more than 90 days, must give other parent notice & ability to  object. If object, mediation. If no resolution, ct hears the issue (move reasonable? Way to keep non-moving parent involved?)

5. Problems B a) Although W took kid w/out telling H, ct must concentrate on BI of kid. W permitted to 

move & keep custody b/c kids emotionally attached to W.  b) If W has sole placement, but after 10yrs, kid transferred to H, huge disruption. 

6. Palmore BH files for modif of custody b/c W living w/black man. Held Balthough state has to protect 

B.I. of kid, racial prejudice not reason to sever ties w/mom. [Can=t structure custody determ. based on race, but race can be a factor in deciding B.I. of kid]. 

7. KendallBfund right of parents to share religious beliefs w/kids, but H (wacky relig) told to limit 

expression around kids b/c undermining kid=s beliefs (Jews) could result in identity crisis. [Non-devout parent w/religious kids not enough to modify placement order unless parent undermined kid=s beliefs, causes identity crisis].

E. Visitation Rights of Grandparents/3rd Parties
1. WI B allows parties to request visit w/kids. Caselaw clarifiesB can=t petition for visitation if there=s an 

intact family (orig mom & dad/no outstanding ct action) absent showing of great harm w/in family. 

2. Troxel B WA stat invalid b/c it allowed anyone (grandparents/others) to petition ct for visits & if in 

best interest of kid, ct allowed visits. Judge can=t override parental belief of what=s in B.I. of kid. Any law granting others to interfere w/right of intact family or person in parent-like relationship to raise kid as they see fit is invalid.
3. HSH-K- lesbos raise kid together for 5yrs; split. Bio mom refuses to let ex-partner see kid. Held B If
person in parent-like relationship w/kid, interference w/ability to spend time w/kid is triggering event justifying cause of action to adjudicate visitation rights. [Issue of custody not treated favorably for 3d party]

4. VC v. MJB- lesbos break up. Ex-partner requests custody & visits; denied custody, but remanded to 

determine if parent-like relationship (bio parent consented to formation of parent-like relationship, party & kid reside in same house, party assumed parental obligations, party in role for enough time to bond w/kid).



5. Even if intact family, if family asked grandma to take care of kid for 5yrs, grandma can claim she 

    acted in parent-like relationship & thus should get visitation rights when kid returned to family.

F. Custody Rights of Grandparents/3rd parties
1. Usually none (see VC & HSH-K)

2. John Doe (unpublished decision) B X had daughter, A. X began living w/Y & had a daughter, B. Y & 

X separated; Y brought kids to WI b/c parents there. X & Y tried to reconcile. X left state /kids. Y petitioned for custody of B & visitation of A. Held B Y gets placement of B (bio kid) & since experts said A & B shouldn=t be separated, A (non-bio kid) spends sign. periods of placement w/Y. (primary phys placement). X & Y get joint custody.  RECOGNITION OF PARENT-LIKE FIGURE.

Crash course Equal protection law: EP under the law does not forbid classifications, but requires us to examine individual rights affected and the purpose and scope of the state created classifications. 3 different tests:

1 Strict Scrutiny test: We apply the strict scrutiny test when the government must show a compelling state interest in order for its actions to be valid, when the classification involves a suspect class based on race, creed color, gender, national origin or legitimacy or affects a fundamental right.


1 Fair and substantial relations test: we apply the fair and substantial relations test to classifications involving Aimportant substantive rights@ including the right to tort recovery, and the right to use and enjoy private real property subject to zoning regulations

1 Rational Basis test: We apply the rational basis test to claims in which the classification does not involve a suspect class, a fundamental right, or an important substantive right under the Constitution. Under the rational basis test, legislation is presumed to be valid and will be sustained if the classification drawn by the statute is rationally related to a legitimate state interest. Absent a showing that a suspect class, fundamental right, or substantive right is involved, economic classifications are typically subject to the rational basis test.

