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Family Law
Summer 2003: Professor Dalton
 
Course Materials:
Judith Areen, Family Law: Cases and Materials, 4th Edition (1999)

Judith Areen, Family Law: Cases and Materials, 2001 Supplement

Supplemental Course Package, available from Gnomon.

Call the bookstore (617/373-2286) or Gnomon Copy (617/536-4600) to determine if the course materials are available in advance.
 

Exam:
The exam will be an in-class open-book exam, three hours in duration.

You will receive statutory and other material relevant to the exam 1-2 weeks in advance, to assist and focus your preparation.  You may discuss this material with your classmates, however, your exam will be your individual product.

 

Basis for Evaluation:
You will be evaluated on the basis of your exam, your class participation (assuming the class is not too large to make that practical), and possibly on the basis of one or more group-based assignments completed during the quarter.  Such assignments might include, for example, filling out a child support worksheet, or preparing and arguing a motion for custody or visitation.

 

Class Schedule:
There will be no class on Thursday June 5, and none on Thursday June 26.

Those classes will be rescheduled on Wednesday June 18, and Wednesday June 25, at noon.  These are times usually occupied by Career Service programs, but there are no programs on those two days.

Otherwise the class will meet as planned on Tuesday and Thursday mornings at 8:30, beginning on May 27 and ending on August 7.

If you are going to miss a class, I would appreciate an email (c.dalton@neu.edu) or a voice mail (617.373.8882) letting me know that you will be absent.  It is your responsibility to make sure you have not missed any announcements about the schedule or assignments, and to catch up substantively.  However, if you are left with questions or confusion, be sure to share those with me.

 
First Assignment:
Please read the following:

Areen, pp. 102-119 (Demos, Sorrentino)

Areen, pp. 133-135 (Stiehm)

Materials on George Bush's "marriage promotion" proposal: posted below, and available in hard copy outside my office -- Cargill 50.

 

Come to class prepared to discuss the following set of questions:

 

      What interests does the State (meaning broadly every level of government) have in defining or regulating "family?"  
 

If we were listing government interests or functions, generally, we might start from the proposition that in a constitutional democracy, the government is granted power in order to protect and promote the wellbeing of its people.  How does it do that?  First, it is supposed to protect us from actual and potential external enemies, by providing national security and engaging in diplomacy.  Second, it is supposed to protect us from one another by providing and facilitating social ordering.  This function includes the task of allocating resources.  It also includes the task of enforcing basic ground rules about how we should behave towards one another. Both of those tasks involve defining and allocating rights and responsibilities.  Perhaps the third broadly accepted function of government is to maximize the society's resources.  Sometimes that has been interpreted to include territorial expansion, sometimes population growth, sometimes resource conservation, sometimes the provision and allocation of goods and services.

How does the definition or regulation of "family" fit into those interests or functions of government?

 

      What State interest do President Bush and his supporters assert is being promoted by the encouragement of marriage among welfare recipients?
 

As you ponder that question, ask yourself also whether there are other state interests that might be supported by these initiatives, even though they are not being openly asserted.  Does the evidence presented by Coontz and Folbre suggest that this pro-marriage policy is unlikely to meet its asserted goals?  Is it likely to meet the other goals that might be implicit, although buried, in the proposal?  Would there be other grounds for objecting to a proposal that promoted State interests other than the asserted one?

 
A supplemental reading for our first class:
Materials on the Bush Administration's Marriage Promotion Proposal 
 

On May 17 the Chicago Tribune reported, from Washington D.C.:
 
"The House passed a welfare bill Thursday that would force recipients to work more hours to obtain assistance while providing millions of dollars to promote marriage and sexual abstinence.

 

…[T]he bill … calls for $300 million a year for state experiments to encourage recipients to marry and $50 million for promoting abstinence from sex until marriage.

 

Bush hailed the bill's passage, saying "this compassionate approach will move more Americans from welfare to work and encourage strong families and healthy marriages." …

 

[Jason] Turner, [a Heritage Foundation analyst who was welfare commissioner in New York City under Mayor Rudy Guliani] said the new money to promote marriage, although modest, will help deal with one of the major problems of the welfare system -- single mothers who get trapped in dependence when they drift apart from the fathers of their children.  He said the funds would help pay for counseling and other programs to promote marriage.

 

Rep. Lloyd Doggett (D-Texas) said this GOP provision misses the point.  "This legislation honors fatherhood, motherhood and matrimony, but it threatens our neighborhoods by failing to provide what is needed to feed and clothe the next generation," he said.

 

On April 1, 2002, the Washington Post reported:
 
In six Michigan counties, single women on welfare who have a baby are required to take 24 hours of classes on how to be a good parent and "create a stable family."  In West Virginia, 1,800 welfare families are being paid a $100 monthly bonus because the children are being raised by married parents.

 

And Utah gives every couple that applies for a marriage license a free 20-minute video on "the three C's" for a strong relationship: commitment, communication and conflict-resolving skills.

 

Such new state strategies to encourage marriage, all paid for with federal subsidies, would proliferate across the country under one of the most ambitious -- and divisive -- parts of President Bush's proposal for renewing the nation's welfare laws.

 

…

The White House also wants to require states, for the first time, to include in the welfare plans they must submit to the federal government, "explicit descriptions of their family-formation and healthy-marriage efforts."  And in a subtle but potent shift, the administration proposes rewording part of the 1996 law that overhauled the welfare system, amending a basic purpose of the program, "formation and encouragement of two-parent families," so that it contains the extra words: "healthy two-parent married families."

 

An op-ed by Abigail Trafford, from the Washington Post on March 26, 2002:
…
 
"The notion that we could end child poverty by marrying off impoverished women does not take into account the realities of life among the population most likely to be poor," conclude family researchers Stephanie Coontz and Nancy Folbre in a report to the Council on Contemporary Families.  "Such proposals reflect the widespread assumption that failure to marry, rather than unemployment, poor education and lack of affordable child care, is the primary cause of child poverty."

 

Everyone wants a good marriage.  Children are more likely to thrive in a good home with two stable nurturing parents.  There are obvious economic benefits to growing up in a dual-income family.  In 2000, only 6 percent of married couples with children were poor, compared with 33 percent of unmarried women with children.

 

Unfortunately these statistics have given rise to several myths about the marriage-poverty link.  The first myth is that marriage protects against poverty the way a vaccination prevents measles -- as though non-marriage were a social virus that causes poverty.  In fact, it's the other way around.  Being unmarried is often a consequence of being poor.

 

"Poor mothers who lack a high school degree and any regular employment history are not likely to fare very well in the so-called "marriage market," point out Coontz and Folbre in their report, "Marriage, Poverty and Public Policy."  Because of the economic advantages of marriage, people seek out prospective mates who have good earning potential.  Poor men and women are both at a disadvantage.  They are less likely to marry -- and more likely to divorce -- than those who aren't poor.

 

The second myth is that single motherhood is a ticket to poverty.  For women with a good education, that's not so.  Only a little over 1 percent of single mothers with a college education and a full-time job live in poverty.  Education can do more to improve the economic outlook for a single woman and her children than a marriage license.  

 

The third myth is that some kind of marriage is better than no marriage at all.  But research shows that children do worse in marriages that are scarred by conflict and anger than in single-parent families that are stable and loving.

 

