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I. MARRIAGE

A. Introduction
1. Legal consequences of marriage
a. Emotional attachments (caretaker)
(1) Family leave provisions
(2) Immigration preferences
(3) Suits for loss of consortium
(4) Hospital visitation & intensive care
(5) Conjugal visits in prison
b. Parenting
(1) Right to adoption
(2) Visitation
(a) “Other mother” situations (same sex relationships)
(b) Ex-stepparents
c. Economic (regulating economic relationship between the parties or between the couple & the state)
(1) Inheritance (prevent disinheritance)
(2) Beneficiaries of life insurance
(3) Social security
(4) Workers’ compensation benefits
(5) Health insurance
(6) Tax benefits
(7) Pensions
(8) Alimony or division of marital property
d. Other reasons
(1) Religious
(a) Religious marriage ceremonies do not confer legal rights
(2) Parental pressure
(3) Societal recognition
(4) Emotional satisfaction
(5) Permanence/commitment
2. Interstate recognition of marriages
a. General rule - Conflict of law
(1) A marriage valid where it is formed is valid everywhere unless it is against deeply held public policy of the forum state
(a) E.g., first cousin is likely not deeply held; but same sex & polygamy generally are
3. Void vs. Voidable Marriages
a. Void
(1) Never valid; invalid from the start; void ab inito
(2) Usually the defect is very serious
(a) E.g., brother/sister; polygamy; same sex
(3) Cannot be made valid
(4) 3Ps may be able to question validity
(5) Can be collaterally attacked
(6) In theory don’t need an annulment action to end it, but should get one so you have legal documentation
b. Voidable
(1) Valid until declared invalid
(2) E.g., gin marriage; fraud; age
(3) Must have a court action (annulment) to end
(4) Only one of the parties can attack (no 3P) 
(a) One exception
i. Parents for underage children
(5) Cannot be attacked after one of the parties dies
(6) Can be ratified
c. Have to look to state statute to determine what is void/voidable
(1) Exception
(a) Federal statutes
i. Doesn’t matter what the state law says (e.g., IRS, INS)
d. Annulment vs. Divorce
(1) Annulment
(a) Marriage was never valid in the first place
(2) Divorce
(a) Valid marriage & have legal basis to end marriage
B. Substantive Restrictions
1. Same sex
a. Issues
(1) How much should the state interfere w/ a person’s private life?
(2) How important is it to be married?
b. Domestic partnership
(1) Non-marital K or arrangement between 2 persons recognized by a business or govt entity & providing limited benefits
(a) Benefits may be fairly narrow (e.g., bereavement leave, hospital visitation, health benefits) or, if recognized by a govt entity, may be as much as giving all the rights that are given to a legally married spouse
(2) Not a marriage
(a) Doesn’t satisfy the people that think gender shouldn’t matter in marriage
(b) People against same sex marriages may also be against this
(3) 3 states have
(a) VT, HI, CA
i. HI
a. Applies to couples that are legally prohibited from marrying
ii. CA
a. Applies to same sex couples & heterosexual cohabiting couples over age 62 & eligible for social security
iii. VT
a. Applies only to same sex couples
c. Baker v. Vermont
(1) VT SC held that under VT constitution, the state must offer same sex couples the same benefits & protections afforded by VT law to married opposite sex couples
(a) Court sent it to the legislature to accomplish & retains jurisdiction
i. VT passed the Civil Union statute
a. Provides all benefits & protections of a legal marriage
d. Defense of Marriage Act
(1) Federal law
(2) Authorizes states to refuse to recognize same sex marriages formed in other states & bans federal benefits (social security, etc)
e. State constitutions
(1) Several states have amended their constitutions to say that marriage is between a man & a woman & therefore don’t have to recognize same sex marriages
f. Govt entities granting benefits
(1) City/county employees
(a) E.g., health insurance benefits
(2) Often challenged in courts as an inappropriate exercise of authority or federal govt has spoken through the Defense of Marriage Act & this is not legal
(a) Great majority of states have upheld these ordinances
(3) Attract employees
g. Change of gender
(1) What determines gender?
(a) TX -  Chromosomes determine gender identity
(b) NJ – Determining factor is if genital features now conform to person’s psychological features
(c) KS – Many factors (psychological, genitalia, etc)
(2) 2 approaches
(a) Assigned at birth & don’t care what changes were made
(b) Gender at time of marriage
h. Other countries
(1) Scandinavia & other Western European countries have domestic unions
(2) France
(a) 1999 Civil Solidarity PACS
i. Gives couples some benefits & protections of marriage
a. Have to register
i. After 3 years can do joint taxes
b. Get work benefits
c. Easy to get out of
i. Divorce is hard to get out of in France
ii. Majority of couples who registered under this were actually heterosexual couples
i. Recent OH SC case
(1) 2 women in relationship – 1 pregnant --- wanted to change name so they all had the same last name
(2) Trial & appellate court said no
(a) Trying to back-door same sex marriage
(3) OH SC said can do it
(a) 1 Justice dissented
2. Incest
a. Prohibition on marrying close family members
(1) Historically
(a) Could not even marry in-laws (relation by affinity)
(2) Now – typical prohibition
(a) Varies from state to state - statutory
(b) Consanguinity – blood relations

(c) First cousins
i. ~ 20 states allow to marry
(d) Brother & sister
i. Blood vs. Legal but not blood
a. Whether you think “legal but not blood” should be allowed to marry depends on why you think incest should not be allowed
b. Basic issue
(1) To what extent should the state allow?
c. Policies
(1) Belief, whether valid or not, that birth defects will be more prevalent (genetics)
(2) Push people out into society
(3) Protection of solidarity of the family
(4) Religious reasons
(5) Protects the weaker family members
d. Criminal & civil penalties
e. Sometimes allow religious exceptions
3. Bigamy
a. Void
(1) Even if in conflict w/ religious views
(2) Courts refuse to give 1st Amend protections to these people
(a) Whether the wives consent or not
(3) Ex:
(a) A & C (married – break up but don’t get a divorce/annulment)
(b) A & B (get “married”)
(c) C divorces A
(d) ( In the great majority of states (~49) – A & B need to get married b/c their “marriage” is void
(e) ( IL says once the impediment is removed, then the marriage between A & B becomes valid
b. Policy
(1) Exploitation of women
c. Bigamy vs. Polygamy
(1) Bigamy
(a) Marrying a person when you still have a living, un-divorced spouse
i. The other spouses may or may not know about it
(2) Polygamy
(a) Usually means a man married to more than 1 woman
i. Today usually means they all know about each other
4. Age
a. Every state has an age statute that applies to marriage
(1) Usually 2 types of prohibitions/limits
(a) Below a certain age ( Absolute prohibition (e.g., 16)
(b) Between x & y ( W/ parental permission (e.g., 16-18)
i. Judicial bypass
a. All states have for abortion
i. Forever implications
b. Many states have no bypass for marriage
i. Not eliminating right to marry – just delaying it
ii. Some case law requires that parental refusal not be unreasonable
(c) Some states permit pregnant minors to marry at younger ages
(2) Rational relation test
(a) State interest – protection of minors
i. Protect & promote the welfare of children who lack capacity to act in their own best interest
ii. Prevent unstable marriages
(b) Balanced against child’s liberty interest ( state wins
b. Policies
(1) Financial instability
(2) Emotional immaturity – unstable relationships
c. Void vs. Voidable
(1) Varies by state
d. Kids who lie & marry
(1) Will turn into a legal marriage when they reach the age where they can marry w/o consent
(2) Parents can file an annulment claim in some states for kids who lie & marry
e. Parents cannot force child to marry
(1) Parents can be charged as an accomplice in statutory rape
f. Other countries
(1) More than 30 countries allow marriages involving children < 15
5. Fraud & Duress  (state of mind restrictions)
a. Fraud
(1) Test
(a) Fraud has to go to the essentials of the marriage
i. Traditionally an objective test
a. Usually deals w/ sex
i. Fertility, sexual ability
ii. Couple cases – subjective
a. Essential to my marriage
(b) Not enough to say but for the lie, would not have married
(2) Hypos
(a) Granted annulment
i. Wife very religious – husband says is also & acts it until married
ii. Wife says was married before but 1st husband died – husband devout Catholic & get married in church – find out she was divorced
a. Granted even though couple had child together
(b) Not granted annulment
i. Woman says she’s pregnant but isn’t
ii. Husband says loves wife – actually only marries her for her money
iii. Husband doesn’t tell wife had a couple children out of wedlock
iv. Husband says socially connected w/ royal families – isn’t
v. Indian wife doesn’t tell husband that her mother is living w/ man in a lower caste
b. Duress
(1) Old “shot gun” marriages
(2) Makes voidable & therefore have grounds for annulment
(3) Marriage in jest or gin marriages
c. Courts often looked to whether the marriage was consummated
d. Limited purpose marriages
(1) Person consenting to the marriage, but in a very narrow way
(a) E.g., to legitimize a child, help inherit from great aunt, etc
(2) Most common classification is marriage for immigration purposes
(a) Alien spouse gets a conditional resident status for 2 years
(b) At end of 2 years if no divorce or payment of funds & if there is a bona fide marital relationship, then can get permanent residency status
i. IRS will ask very personal questions
ii. To avoid aliens praying on susceptible people & prevent fraudulent marriages
e. Competency to marry
(1) Usually a family member or guardian will bring an action for annulment on the grounds that the person wasn’t competent to marry
6. Covenant marriage
a. New form of marriage
b. LA, AR, AZ
c. 2-tier system of marriage
(1) If opt for this at the time of the marriage license, agree that divorce is going to be much more difficult to obtain
d. 2 aspects
(1) Must get premarital counseling before getting married
(2) If the marriage breaks up, will have a much more difficult time getting a divorce
(a) Only grounds are –
i. 2 year separation; OR
ii. Divorce w/ limited grounds such as adultery, physical abuse, or abandonment for 1 year
e. Less than 1% of couples opt for this
C. Procedural Restrictions
1. Marriage license
a. Every state requires
(1) Proof
(a) Probably the biggest reason
(2) Help enforce marriage laws – require disclose of info
(3) Public health measures (damaging to health of one spouse or produce unhealthy children)
b. License alone is not enough
c. Doesn’t make invalid
(1) Policies
(a) No purpose served by avoiding a long-standing relationship
(b) Fulfill the expectations of the parties
d. License not recorded
(1) Valid
e. Fake ceremony; Never file marriage license – burn it
(1) Valid
2. Solemnization

a. Ceremony
b. Most ship captains cannot marry people
(1) Unless licensed to do so
c. FL – Can be married by a notary public
d. Drop dead right before “I now pronounce you husband & wife”
(1) Valid
e. Proxy marriages
(1) What is it?
(a) At least one party is represented at the ceremony by an agent or proxy
(2) Uses
(a) Most frequently visible in times of war – frequently to legitimize children
(b) Used to be allowed in immigration situations
i. No longer allowed
(c) Also used to assist political refugees
3. Waiting periods & required counseling

a. Theory
(1) Instead of making divorce more difficult to get, make marriage more difficult
b. Waiting periods --- problems
(1) Will go to where you can get a quick wedding
(a) Will only work if every jurisdiction does it
c. Required counseling
(1) Should the state require?
4. Confidential marriages

a. Allows people to marry secretly
b. Mostly for people that everyone thinks are married that are not
c. Most states probably have some version of it
D. Informal Marriages
1. Common law marriage

a. Policy conflict
(1) Interest in discouraging relationships outside of marriage VS.
(2) Interest in protecting people who have engaged in such relationships
b. 2 views
(1) Curative device / Savings doctrine
(a) Cure the defect of not having a traditional/ceremonial marriage
(2) Marriage doctrine
(a) Type of marriage
c. States
(1) Only about 11/12 states & D.C. have
(2) If meets requirements of state where formed, then totally valid marriage
d. Only way to end
(1) Divorce
e. Requirements
(1) Capacity
(a) Not married to anyone else, old enough, not same sex, etc
(2) Agreement (intent)
(3) Cohabitation
(a) Really sex
(4) Holding out to community as husband & wife
(5) NO TIME REQUIREMENT
(a) But clearly the longer the couple is together, the more likely will find it in reality
f. Proof
(1) Burden
(a) Preponderance
(b) On person asserting the claim of marriage
(2) Holding out (e.g.)
(a) Tax returns
(b) How property is held
(c) Changing of name (harder now)
(d) What the neighbors though
(e) Credit cards
(f) Failure to correct people
(g) Christmas cards
(3) Cohabitation (sex)
(a) If living in the same place, usually assume having sex
(4) Agreement (intent)
(a) Usually the weak thing in proof
(b) If court wants to find it –
i. Will say infer intent from the cohabitation & holding out
(c) If court doesn’t want to find it –
i. Will require words exchanged
ii. Just b/c can form it in the state doesn’t mean the courts like it
g. Complications
(1) Interstate situation
(a) Not deeply held public policy to be against it
i. If formed in state where recognized, then any state will recognize it
(b) What if vacation in State X but live in State Y – Formed a common law marriage by vacationing in State Y?
i. If govt benefit (no skin off anyone’s nose) & long-term relationship, may even say occasional weekends in the common law state is enough
ii. Get factual history from client as to their travels – visited & lived
(2) Relationship begins when one of the parties is legally married to someone else & then the impediment to marriage is removed
(a) Result may depend on ---
i. How sanctimonious the court is & may also depend on the knowledge of the parties
a. If both parties knew they couldn’t legally marry ---
i. Courts use the term “meretricious” relationship
ii. May have to prove by clear & convincing evidence the intent after the impediment was removed
2. Putative spouse

a. Curative device / Savings doctrine
(1) Protect the interest of a party where the equities are on that person’s side
(2) Not a marriage doctrine
(a) Doesn’t make legally married
b. Putative spouse
(1) One who has gone through a marriage ceremony (maybe common law also) in the good faith belief that they were validly married
(2) As soon as find out that it’s not a valid marriage – from that moment on they are not a putative spouse
c. Civil law tradition
(1) Originally in CA, LA, & TX
(2) Has been adopted by statute in a bunch of other states
d. Financial benefits
(1) Entitled to at least some of the financial benefits of being a spouse
(a) E.g., Spousal support, distribution of property, etc
(2) How to divide if there is a legal AND a putative spouse?
(a) Probably will look at the length of time w/ each person, etc or if equal will just divide equally
(3) 2 presumptions that might be relevant
(a) Presumption that a marriage continues
i. Favors the 1st spouse
ii. 2nd spouse would have to prove there was a divorce
(b) Presumption that the latest marriage is the valid one
i. Favors the 2nd spouse
ii. 1st spouse has to prove there was never a divorce
iii. Most jurisdictions
(c) Burdens of proof are very important & can be critical as to who is going to win a case
II. ALTERNATIVE FAMILIES
A. Cohabitation
1. Policy conflict

a. Prevalence of non-marital relationships (w/ broad social acceptance) VS.
b. Foundation of marriage
2. Distribution of property disputes

a. 2 ways courts can go ---
(1) Relationship outside marriage, so any recovery is banned
(2) Fulfill what was the expectation of the parties at least at some point in the relationship 
b. Mostly about property settlement, not support
(1) Could be, but courts may have a problem w/ it
c. Marvin v. Marvin (CA 1976)
(1) Leading case in this area
(2) 3 reasons case is important
(a) Express K between parties not against public policy as long as sex isn’t the only consideration
i. As long as the sexual part of the agreement/relationship can be separated out
(b) Recognition of housekeeping services as good consideration
(c) Willingness to find implied Ks or equitable remedies if the facts of the case merit it
(3) Overwhelming majority of jurisdictions have followed
(a) At least to the extent of recognizing express Ks
(b) Hewitt is leading case going the other way
i. Very few states (1 or 2 at most) follow
ii. Cited an impact on the institution of marriage & that it would bring back common law marriage
a. Tough luck – if you want the benefits of marriage, get married
b. Can’t separate out sex as consideration
d. Majority of situations will not have an express written K
(1) So courts will have to deal w/ whether there is an implied K or a situation for equitable remedies (e.g., unjust enrichment)
(2) MN
(a) Has statute that requires a written K
i. But have allowed a constructive trust claim where the equities were strongly on one person’s side
(3) Drafting a K
(a) Discuss how to handle --- (e.g.)
i. Property acquired after the relationship begins
ii. Property acquired before the relationship begins 
iii. Gifts during the relationship
(b) DO NOT discuss ---
i. Sex
ii. Payments after break-up
e. Factors courts look at
(1) Has the cohabitation been continuous?
(2) How long has it been (duration)?
(3) What was the purpose of the relationship?
(4) To what extent were resources & services pooled for joint projects?
(5) What was the intent of the parties?
f. Canadian case
(1) Denial of equal protection to restrict same-sex couples from getting support when the relationship breaks up
g. Courts have refused to extend to status similar to spouse
(1) E.g., no recovery for loss of consortium
(2) Domestic partnership statutes take care of that
III. ADOPTION
A. Introduction
1. 2-part process legally
a. Legally terminate the rights of birth parents
b. Form the legal bonds w/ the adoptive parents
2. Totally statutory
3. Probate court handles adoption in most cases
4. Not for the benefit of the parents
a. For the best interest of the children
5. Why more focus on adoption & less babies to adopt?
a. Contraception
b. Abortion
c. Less stigma to have a baby out of wedlock
B. Placement
1. Agency placements

a. Agencies licensed by the state to place children for adoption
b. Can be public agency or private non-profit
(1) Private function much like public
c. Do very thorough background checks of prospective adoptive parents
d. Usually wait to place the child until termination of the natural parents’ rights is final
(1) Will place in foster home until terminated
e. Traditionally do not tell adoptive parents identifying info about the natural parents
(1) Would still give non-identifying info
(a) Ages, circumstances, medical background, ethic background, etc
f. Will make sure adoptive parents not adopting to save marriage, views on premarital sex, etc
2. Private/Independent placements

a. Totally forbidden in about 6 states (e.g., MI)
b. Child welfare agencies hate private placements
c. In most jurisdictions, this is how the majority of placements occur
(1) Grown so much b/c ---
(a) Inflexibility of the agencies
i. E.g.,  age 50, couple w/ 2 different religions, etc
(b) Long list waiting to adopt
(c) More privacy this way
d. Arrangement is made by an individual (often a doctor/lawyer/pastor) or even by the natural parent(s)
(1) Not licensed to do adoptions
e. In many states that allow private placements, there must be a pre-placement home study of the family that must be filed in probate court
(1) Licensed social workers does the evaluation & then files in probate court
f. Usually required to give a financial stmt
(1) If $25,000 to lawyer, lawyer is probably in trouble b/c it looks like the child is being bought
(2) One case even disallowed where paid for maternity clothes for the birth mother
(3) Often pay the medical expenses of the birth mother though
g. Benefits
(1) Babies are usually placed immediately
(a) Child & adoptive parents can start bonding right away
(b) Allow for more open information
h. Danger/Criticisms
(1) Babies are usually placed immediately
(a) Natural parents’ legal rights are not usually terminated at that point (danger of them changing their mind)
(2) Don’t necessarily evaluate the adoptive parents as much as an agency would
(3) Don’t necessarily do a “background check” on the child
(4) Money is exchanged in a questionable way
3. Factors affecting placement

a. Foster parents
(1) Often hostility in allowing foster parents to adopt
(a) Unless child is hard to place
(b) Why?
i. Foster parents often…
a. Older
b. Not as financially well off
ii. Agency arguments for not allowing
a. Foster parents knew the child wasn’t theirs
b. Would be short-circuiting the system to allow
c. Always need more foster parents --- never in need of adoptive parents
(2) Preference?
(a) Many jurisdictions now give foster parents a preference for adoption if the child has lived w/ them for a particular period of time
i. 18 months is usually the minimum
ii. NY has this provision
(3) Very limited legal standard to object to the removal of children
(a) Claim a liberty interest
i. Or that the children have a liberty interest
ii. Confusing case from SC says if they have a liberty interest, it’s a very limited one
b. Race
(1) Arguments
(a) Interracial adoption is strongly opposed by the National Association of Black Social Workers
i. Only parents of the same race for minorities can help children develop a real identity & help w/ the coping mechanisms that someone in a minority would need in this society
(b) Is it better for children to sit in foster homes instead of being adopted or removed from potential adoptive parents whom they’ve become attached to in order to place them w/ someone of the same race?
c. Indians
(1) If the child has Native American blood, beware ---
(a) Federal statute --- Indian Child Welfare Act of 1978 (ICWA)
i. Gives enormous preference to Indian families for placement
ii. Places some jurisdiction in tribal courts
iii. Gives Indian tribes a right of intervention in the adoption
iv. Indian parent can revoke consent until the final decree
(b) More &  more courts are struggling to find a reason why the ICWA doesn’t apply
i. In the past there was a great deference to it --- but now they are searching for ways around it to keep the child w/ the adoptive parents
d. Religion
(1) Religious matching statutes
(a) Biological parents can indicate the religion of the adoptive parents
(b) ~ 12 states
(c) Survive attack b/c state is not preferring one religion over another --- just matching up
(2) Some agencies may look at the religious beliefs of the prospective adoptive parents to determine their moral character
e. Homosexuality
(1) 2 possible scenarios when the adoptive parents are homosexual
(a) Child is biologically unrelated to the people/person who wants to adopt
i. A couple states have an absolute prohibition against a gay person/couple being able to adopt
a. FL
ii. Some states say it’s permissible
iii. Some states don’t say either way
a. OH – not prohibited, so OK
(b) Child is the biological child of one of the parties & the proposed adoption is by the partner
i. Does it mean that it terminates the right of the biological parent?
a. If the statute says can be done, then no problem
b. In the absence of a statute, jurisdictions are split
i. OH says does terminate
f. Other factors
(1) Couples not married, single parent adoptions, & adult adoptions
(a) Varies by jurisdiction
C. Consent & Revocation
1. 2 scenarios

a. Parent has given consent & then says it wasn’t valid consent
b. Parent gives valid consent & then changes mind
2. Invalid consent

a. Duress/Coercion
(1) Duress due to the circumstances (stressful situation) is not enough
(2) Look at, e.g. ---
(a) Mother’s state of mind
(b) Who is putting the pressure on, what was said, etc
(3) Often an element of fraud in cases where there is not enough duress
(4) Innate conflict when the same agency person counsels the mother & places the child
b. Minors

(1) General rule (great majority of states)
(a) Minors can give consent for adoption w/o the consent of her parents
i. Underlying policy reasons
a. Don’t want the grandparents trying to hold onto the child & raise it themselves
b. Child is likely better off not w/ the minor birth mother
c. Formalities req’d by the statute are not complied with
(1) E.g., 2 witnesses
(2) E.g., OH – cannot give consent under 72 hours after birth
(a) Most states say pre-birth adoptions are not valid
3. Valid but revoke
a. 3 possibilities for a statute that deals w/ revocation
(1) Revocable anytime until the final decree is entered
(a) Probably a year
(2) Allowed at the discretion of the court up to a particular period of time
(a) E.g., interlocutory decree (~ 6 months) or final decree
(b) Majority view

(c) Gives the court a lot of power
i. In most jurisdictions courts look to – best interest of the child
a. Adoptive parents will have the advantage almost every time
i. But see Scarpetta – at that time, NY had a “blood is thicker than water” view
(3) Absent fraud or duress, not revocable (final when given)
b. Many states now say that after a certain period following the final decree (e.g., 1 year after the final decree), cannot be attacked no matter what
(1) OH has
(2) “No matter what” – some courts have said except for fraud
(a) But doesn’t really mean that – means no matter what
c. What state law is applicable?

(1) One view
(a) Since birth mother knew adoptive parents were from State X, can’t sue in State Y under Y’s laws
(2) Another view
(a) Whatever state the child is released from is the law that applies
d. Agency vs. Private placement

(1) Some states say rules are different depending on the type of placement
(2) Individual judges may also treat them differently
4. Involuntary termination of parental rights
a. Neglect/abuse

(1) Every state
(2) Neglect
(a) Without proper parental care
(b) Statute usually pretty vague
(3) Abuse
(a) Usually some kind of harsh abuse, sexual abuse, or some psychological abuse
(4) Actions are brought in juvenile court & initiated by the state agency that is charged w/ the care of children
(a) Court must take jurisdiction of the case & adjudicate the question of neglect/abuse (must make a finding) 

(b) Then have the issue of disposition (what to do)
i. Can give temporary custody to the child services agency or can keep the child living at home under supervision
ii. Agency must make some plan under court order to reunify the family
a. If the family cannot be reunified, then the parents’ rights can be terminated & the child freed for adoption
i. Need clear & convincing evidence that the parents are unfit
b. Abandonment

(1) Typical case
(a) Step-parent adoptions
i. Parent has visitation rights but does not exercise them & does not lend support, & now stepparent wants to adopt
a. If biological parent won’t agree, only way is to prove abandonment by the parent
(2) Typical statute
(a) Time period (1 year)
(b) Not acting in parental capacity
(c) Conscious disregard for well being of child
(3) Burden of proof
(a) On person seeking adoption
i. If biological parent can show that failure to visit was b/c of other parent doing something to block, then court won’t allow adoption
(b) Standard
i. Clear & convincing evidence
(4) Issues
(a) Meaning of contact & reasonable degree of interest
i. Depends on the language of the statute
a. “Meaningful communication” or “Reasonable degree of interest”
i. 1 X-mas card not enough – will allow adoption
b. “Communicate”
i. Ohio
ii. 1 X-mas card enough to maintain minimal contact – will allow adoption
(b) Does the support have to be voluntary?
i. Does garnishment mean it wasn’t voluntary?
(c) Time period
i. Year immediately preceding the petition or another time period
(d) What if the custodial parent discouraged contact w/ the other parent?
(e) Who has the burden of proof for affirmative defenses?
(f) What if the parent is in jail? 
i. Most jurisdictions are sympathetic
ii. But some are not
a. Too bad – intentionally committed a crime, etc
c. Best interest of child

(1) 4 states only
(2) “Beyond the Best Interests of the Child” – book
(a) Psychological needs of children in custodial placements
i. Guidelines for courts
ii. Psychological parent should always be the person who gets custody --- whether biological parent or not --- it’s the only person who matters
iii. Raised w/ continuity of care & w/ the same loving, caring people
iv. Decision should always be made taking into account the child’s sense of time
(b) Things don’t really operate this way
(3) VT statute allowing for termination of parental rights if in the minor’s best interest
(a) Usually in step-parent situations
(b) Parent is not unfit but statute still allows
(c) VA SC said there must be evidence that continuing the relationship would be detrimental to the child
i. Not just best interest of child, even though the statute said that on it’s face
(d) Any other states that have such a statute probably interpret the statute narrowly
(e) Specific issue has never been brought to the US SC
D. Other issues
1. International adoptions

a. Have grown enormously in popularity – Why?
(1) Feeling that they are more secure
(a) Not necessarily are
(2) Infants/small children more available than here
b. Criticisms
(1) Exploitation of poor countries
(a) Counter-argument
i. Giving these children a chance for a better life
c. Laws constantly change in this area
(1) Law in the child’s home country that determines many things
(2) Adoptive parents must satisfy all laws that apply
(a) State adoption laws
(b) Federal laws
(c) Foreign laws
d. Costs
(1) $15,000 - $30,000 for an adoption w/o difficulties
e. Federal law
(1) Child must be an orphan
(a) Parents dead or abandoned the child
i. If one parent dead, the other must have abandoned or be unfit
(2) Sometimes the child must become an American citizen
f. Many of these children end up having health problems
2. Records

a. Traditionally
(1) 20-30 years ago --- statutes said records sealed & new birth certificate issued
(a) Why?
i. Child wouldn’t know
ii. Stigma of being born out of wedlock (big deal back then)
iii. Fiction of a new life --- for child & birth parents
(b) All had an exception for good cause
i. Usually need very specific medical or psychological reasons --- general need to know is not enough
(2) Constitutional arguments that records should not be sealed went nowhere
(a) Legitimate interest in sealing, no fundamental right to know, etc
(b) But very successful in state legislatures
b. Various approaches now (big changes in the law)
(1) Sealed
(a) Even many of these have modified for non-identifying info
i. E.g., medical, education, racial, hobbies, etc
(2) Mutual consent registry
(a) Varies from state to state
(b) Write to registry & if birth parent has also registered, then they will put you together
(c) NY
(3) Search & consent
(a) Variation of mutual consent registry
(b) You (adult adoptee) register --- the state will make an effort to find the parent (discreetly)
(c) CT
(4) Open adoptions

(a) Could mean just birth certificate --- could be the whole file is open

i. Not open to the public

ii. Depends on how it’s drafted whether it’s open both ways

(b) A few states

i. Traditionally had done it

a. AK, KS

ii. Recently done it

a. TN, OR, AL?

iii. Veto component

a. Open unless birth parent register a veto (can change mind at any time & add/subtract it)

b. MI has this

c. TN – Contact veto

i. Adoptee can get the info but has to promise not to make personal contact

iv. OH – relatively new provision
a. Before 1964
i. Open
b. 1964 – 1996

i. Mutual consent

c. After 1996

i. Open w/ veto

(c) Open adoption agreements

i. Bottom line
a. Less secrecy in the adoption than normal
i. Birth parent(s) & adoptive parents know each other
ii. Often the birth parent(s) chooses the adoptive parents
iii. Can have continuing contact w/ each other
iv. May have an agreement for visitation, letters, etc
ii. Arguments
a. Healthier for the children
b. May encourage women to give up children
i. Makes birth parent(s) powerful
iii. MI was one of the first states that had this
a. Even though agency placements only
i. Birth parent(s) can choose the adoptive parents
iv. Ohio
a. Open adoption agreements are allowed but not enforceable
i. Doesn’t throw out the whole adoption if there is such an agreement
ii. Many people may feel a moral obligation to abide by the agreement even if no legal obligation to do so
(5) MAJORITY

(a) Has either mutual consent registry or search & consent
c. Internet
(1) Changed everything
(a) Many people find each other using the Internet
i. Also use private investigators, organizations, etc
3. “Black market” adoptions

a. Every state has a statute against this
b. Use common sense b/c have to file expenses w/ the court
(1) Reasonable fees, etc
4. Same sex couples

a. Problem where one is the biological mother/father & the other wants to adopt
(1) How to do this w/o terminating the biological mother/father’s rights?
(a) PA SC case ---  A partner may adopt the same sex partner’s child w/o termination of the biological parent’s rights
5. Unwed fathers’ rights

a. Underlying questions
(1) Can unwed fathers be treated differently from all mothers & married fathers?
(2) Can his rights be terminated if he is fit?
(3) If he is entitled to notice & a hearing of the adoption, what is his position at the hearing?
(a) Can he veto the adoption?  Or is it going to be based on the best interests of the child?
b. Supreme Court cases
(1) Stanley v. Illinois
(a) Type
i. Dependency (no one to care for child)
a. Mother died & father was not married to her
b. State had set up an irrebuttable presumption that an unwed father is unfit
(b) Interest
i. Notice & hearing (due process)
(c) Characterization of father
i. Caring
(d) Holding
i. Court said father entitled to notice & hearing before child is removed
a. Father had to first be determined to be unfit before child could be removed
(e) Issue left after this case
i. To what extent must the state make an effort to identify & locate fathers of children that mothers put up for adoption?
a. Varies by state
i. All fathers
ii. Known fathers
iii. Caring fathers
(2) Quillon
(a) Type

i. Adoption by step-father

(b) Interest

i. Veto adoption

a. Received notice & hearing (due process rights)

(c) Characterization of father

i. Uncaring

a. Paid occasional support & visited child on occasion

(d) Holding

i. In the best interest of child to be adopted

a. Child had lived w/ step-father for 9 years

(3) Caban
(a) Type

i. Adoption by step-father

(b) Interest

i. Veto adoption

a. Received notice & hearing (due process rights)

b. Statute said only way father could veto adoption is to show step-father is unfit

(c) Characterization of father

i. Caring

a. Saw children frequently & contributed to their support ---- even had intermittent custody

(d) Holding

i. Statute unconstitutional

ii. Adoption by step-father denied

(4) Lehr v. Robertson
(a) This is the law now

(b) Type

i. Adoption by step-father

(c) Interest

i. Notice & hearing (due process)

(d) Characterization of father

i. Uncaring

(e) Holding

i. 2 classes of unwed fathers

a. Developed substantial relationship w/ child

i. DO have constitutional right to notice & hearing

b. No developed substantial relationship w/ child

i. DO NOT have constitutional right to notice & hearing

ii. Mere existence of a biological link does not merit equivocal constitutional protection

iii. Being the biological father gives the opportunity to develop a relationship w/ child but only those fathers who have a substantial relationship w/ the child are entitled to notice & a hearing

ii. 3 factors to determine whether there is a substantial relationship w/ child
a. Custodial; OR

b. Personal; OR

c. Financial

(f) 2 categories of fathers Court didn’t address

i. Fathers of newborns

a. Look at prenatal behavior

b. KS – new statute

i. If father fails to support mother during last 6 months of pregnancy

ii. Father unaware of pregnancy or mother has discouraged father

a. Some courts have said entitled to rights if there has been fraud, mother wouldn’t name the father, etc

(g) Lehr is a floor, not a ceiling

i. States can always give more rights & agencies may require the names of all fathers

ii. Some jurisdictions require notice & hearing to all fathers

c. Some courts

(1) Compelling state interest in the welfare of children born out of wedlock --- to place children early into 2-parent homes --- therefore no rights to unwed fathers

d. Putative father registry

(1) About 30 states have

(a) Ohio has one

i. Anytime before birth & 30 days after birth

ii. Other categories

a. Legally acknowledged paternity

b. Meets the Lehr standard

i. Statute doesn’t say that, but it’s assumed

(b) If state has one, probably best method to protect rights

e. Role of father at hearing

(1) Great majority of jurisdictions

(a) Father can veto the adoption as long as he’s a fit parent

i. Doesn’t have to be great, just fit

ii. If the father gets notice & a hearing, chances are he will get custody

(2) Other jurisdictions

(a) Best interest of the child

i. Adoptive parents most likely will win

(b) Can only veto if can show adoptive parents are unfit

(3) Several recent cases

(a) Courts have said the father could veto the adoption, but they would treat adoption & custody separately

i. Apply parent vs. 3P custody rules

ii. Prospective adoptive parents

a. May want out; OR

b. May want custody even though they can’t adopt

6. Grandparent visitation after adoption

a. Without some statute, not only do the grandparents not have visitation, but they are not grandparents anymore if their children has given up his/her personal rights

b. 2 fact patterns

(1) Stranger adoption

(a) Grandparents have no rights to the child

i. No visitation rights

ii. Termination of their child’s rights terminates their status as grandparents

(2) Stepparent adoption

(a) Terminates status as grandparents

(b) In the absence of a statute, nothing that the grandparents can do about it

i. Many states have passed statutes saying that in stepparent adoption situation, if it is in the best interest of the child, the grandparents may still visit

7. Inheritance

a. No will

(1) A few states will allow children to inherit from their natural parent

(a) Check state statute

b. Is adopted child included in will?

(1) Issue, heir of body, heir, children

(a) Tendency is to include adopted children

(b) Only “heirs of body” term may exclude adopted children

c. Equitable adoption

(1) When people raise a child w/o ever legally adopting & they die w/o a will

(a) Many states would find that a parent/child relationship existed

8. Adoption failure

a. Revocation

(1) Increased due to foreign adopted children w/ major medical/psychological problems

(2) Very rare to have a statute include revocation

b. Wrongful adoption

(1) Claiming fraud/misrepresentation/gross negligence on the part of the agency

(a) Agency aware or should’ve been aware of problems & adoptive parents say had they been told, they wouldn’t have adopted the child

(2) Compensation for medical expenses

(a) If agency wasn’t negligent

i. No $

ii. Has to be active misrepresentation or fraud

(b) If parents say they would have adopted anyway

i. No $

ii. B/c agency negligence wouldn’t be the proximate cause

E. Assisted Reproduction
1. In vitro fertilization
a. Typically used by married couples

(1) Egg is removed from her & fertilized w/ the husband’s sperm in a dish & then the preembryos are implanted in the wife’s uterus

b. Issue – many  times more preembryos are created than are used

(1) Can they be given to someone else?

(2) Can the clinic sell them to others w/o the couple’s consent?

(3) If the couple divorces, what happens to them?

(a) Usually one party wants them destroyed & the other wants them preserved

i. Courts mostly will look at the prior agreement of the parties & enforce that

a. Generally do not force someone to become a parent

i. Agreement usually provides that they be destroyed

2. Artificial insemination by donor (AID) 

a. Typical situation

(1) Married woman whose husband is infertile is inseminated w/ semen from an anonymous donor

b. Other fact situation

(1) Unmarried women

(a) There are many facilities that will not artificially inseminate unmarried women (but many clinics that do)

c. Statutes

(1) Many states have statutes about this to clarify which party has paternal rights

(a) OH has one

(b) Typical

i. Mother’s husband is the father of the child born from artificial insemination (doesn’t have to adopt the child) & extinguishes any parental rights of the donor

ii. Usually req’d that the husband consent in writing prior to the insemination

a. If no writing, courts will probably find that implied oral consent is good enough

b. If wife fraudulently signs, husband may be able to get out of paying child support

(2) What if no statute?

(a) If husband has consented to the insemination, usually req’d to support

i. Even if consent was not in writing (implied oral consent)

d. Donor is usually screened (for genetic disorders & HIV)

e. Historically very poor records were kept

(1) Some children try to find birth father

(2) Many states require more record keeping now

(3) OH requires that medical info be kept & released if necessary

f. Sometimes done informally & the donor is known

(1) To what extent is the father going to be involved?

(a) If father sues for visitation rights & the right to pay child support, chances are he will get it

i. Legal hurdle ---- state statutes that say the donor is not the father

3. Surrogate mother

a. If all the parties agree & perform, should there be any legal restrictions?

b. In re Baby M – NJ 

(1) Unenforceable Ks as against public policy

(a) Ks don’t take into account the best interests of the child

(b) No evaluation of Mrs. Stern

(c) Baby selling

(2) Custody standard – BIC

c. ½ states have specific surrogate parenting provisions w/ great variety

(1) A few states (MI, AZ, WA)

(a) Crime to enter into such a K

(2) Other states

(a) Ks are void but there are no criminal penalties

i. Many states void Ks for $

ii. Others void any Ks even if no $

(3) Some states

(a) Allow surrogate Ks but allow time after birth for the birth mother to change her mind

i. No state says enforceable & surrogate has to turn over the child

4. Surrogate womb

a. CA SC case

(1) Intent of the parties is what matters

(a) Natural mother is the one who intended to procreate & raise the child

i. NOT the gestational mother

5. Donated eggs

a. Should we allow or regulate the sale of eggs?  Is it different from the sale of sperm?

b. A few states have statutes that say the gestational mother is the legal mother

(1) Same as artificial insemination

IV. DIVORCE

A. Introduction

1. Mostly state law

2. Termination of a valid marriage

a. Compared to annulment, where the marriage was never valid

b. Dissolution & divorce are really the same thing

3. ~ 20 years ago there was a big movement in divorce reform

4. Fundamental questions

a. Role of the state in divorce

b. Advantages & disadvantages for fault & no-fault divorce

5. Parts of divorce

a. Ending the marriage

b. Child custody

c. Property settlement

d. Spousal support

e. Child support

B. Fault-Based Grounds
1. Introduction

a. Most states still have
(1) Only about 17 states have abolished fault divorce
(a) Still in the great majority of jurisdictions have fault divorce w/ a no-fault form added on top of it
(b) MI one state where can’t allege fault grounds at all
b. Every state that has fault divorce has the 3 main grounds
(1) Adultery
(2) Mental cruelty
(3) Desertion
c. If grounds are contested, as a practical matter will have to put on more evidence
(1) OH – Need cooborating evidence
2. Adultery

a. Very unfavored grounds
(1) Judges don’t like it & don’t see a lot of divorces filed on these grounds
b. Elements
(1) Voluntary sexual intercourse w/ a person not one’s spouse
c. Proof
(1) Almost always has to be shown by circumstantial evidence
(a) Have to show ---
i. Opportunity
ii. Inclination
a. Courts tend to infer inclination
(2) Burden of proof
(a) On complainant
(3) Standard of proof
(a) Clear & convincing
d. What constitutes adultery?
(1) Homosexual relations
(a) Yes
(2) Online conduct
(a) Probably not --- need physical conduct
(3) After separation but before divorce
(a) As long as still legally married, courts say still adultery
(b) Practical matter
i. Not a good idea to date while still married
a. Don’t hand any ammunition to the other side
3. Cruelty

a. Most common fault ground for divorce
b. Initially had to be physical cruelty --- then became psychological w/ a physical effect
c. Problem --- How to define?
(1) Usually fairly vague & often very drastic sounding
(a) E.g., “habitual cruel & unusually human punishment”
i. Terms of art --- need to warn client about language
(2) Trial courts may not demand too much proof if uncontested
(a) But may require more if uncontested
(3) Courts will look for a pattern of behavior
(4) Need to look at fact patterns in jurisdictions that courts have said is/is not enough for cruelty
4. Desertion

a. Elements
(1) Long time pattern (generally)
(a) Typical time pattern is one year
(2) Willful desertion
(3) Communication of intent not to return
(a) Starts running from that point
(b) Disappearance is assumed to be a communication
(4) Against the will of one of the parties
b. Just because support is sent doesn’t mean there hasn’t been desertion
c. Constructive desertion
(1) Drove out of house by behavior
5. Other fault grounds --- e.g. --
a. Conviction of a felony
b. Habitual drunkenness / Alcoholism
c. Bigamy
d. Gross neglect of duty
(1) OH --- unclear what this means
C. Fault-Based Defenses

1. Many jurisdictions have abolished the defenses
a. Even those that retained fault grounds
2. Recrimination
a. Both have grounds for divorce --- the result is that neither gets it
b. Ridiculous defense
(1) Keeps the couples that are the worst together
c. 2 issues
(1) Does the allegation of the defense have to match the ground that the divorce was sued for?
(2) Some courts developed a defense to the defense of recrimination ---- comparative rectitude
(a) The party who is least at fault could be granted the divorce
i. Ex:  20 acts of adultery vs. 1 one-night stand; Adultery during the marriage vs. Adultery after separation
3. Condonation
a. Forgiveness --- wiped out the grounds if forgave spouse
b. Encourages people to walk out right away & not give it a second chance
c. Issue --- What is condonation?
(1) 1 act of sex?  Actual forgiveness?
(2) Most courts say have to look at all the circumstances
d. Cannot have condonation if the spouse doesn’t know all the facts
(1) Ex:  tells about fantasy, forgives, doesn’t tell actually acted on the fantasy
4. Connivance
a. Sometimes referred to as corrupt consent
b. Π wants the act to take place
c. Grounds really occur, but basically a set-up by the person suing for divorce
d. Not connivance to suspect & not stop them ---- no obligation to try to stop them
5. Collusion
a. Parties agree that an offense appear to be committed
b. Grounds did not actually occur
c. Very seldom raised --- who is going to raise it?
(1) Could be raised by the court
6. Insanity of one of the parties

a. Can either be a grounds or a defense
(1) Grounds ---- my spouse is insane
(2) Defense ---- couldn’t help the wrongdoing
b. Can be difficult to prove
(1) Evidentiary problems
(2) Jurisdictions may require a civil commitment or that the condition exists for a particular # of years
D. No-Fault Divorce

1. Living separate & apart
a. About ½ jurisdictions have
b. If in jurisdiction w/o no-fault --- not blaming, just factual question
(1) Gives grounds when no grounds exist
c. All jurisdictions that have it have a statutory time apart req’d
(1) Usually 1-3 years
d. 3 types
(1) Legal separation
(a) After specified period of time, the living separation & apart becomes grounds for divorce
(2) Agreement to live apart
(a) Cannot be against the will of one of the parties
(3) Just living separate & apart
(a) Can be against the will of one of the parties
(b) Don’t have grounds ---- can walk out & have grounds for divorce one year later
(c) OH has this type
e. What does living separate & apart mean?
(1) A lot of litigation on this
(2) 2 factual scenarios --- depends on the jurisdiction what is enough
(a) Couple continues to live in the same house --- but a strangers
(b) Couples lives in separate homes but they occasionally get back together --- particularly for sex
(3) Many courts say have to have the intent to dissolve the marriage before the period starts to run & communicate that to the other spouse
2. Divorce reform
a. Bringing in some kind of no-fault divorce
b. Every jurisdiction has some form of no-fault today
(1) 17 jurisdictions (including MI) are pure no-fault
c. Cannot allege any grounds
(1) Just say the marriage has broken down, irreconcilable differences, etc (depending on what the state statute says)
d. In all pure no-fault jurisdictions & most of the others ---
(1) Even if one of the parties opposes granting the divorce, it will still be granted
(a) OH is not like this
(2) Doesn’t mean you can’t litigate on property, custody, etc issues --- just means you don’t litigate on the end of the marriage part
3. Arguments against
a. Most divorces end up being consensual, even fault-based
(1) Hurts women b/c no way to hold out to get $ from husband
b. Satisfying to tell the world what a jerk husband/wife was
(1) Satisfying for the person who thinks they were wronged
c. Makes divorce too easy
d. Suggestions
(1) Mandatory counseling to learn how to negotiate & not fight over every little thing
(2) Mandatory waiting period
4. Why is no-fault appealing?
a. Don’t have to wash the dirty linen in public ---- more dignified
b. Courts troubled by the collusion
c. Not forced to stay in marriages when one person doesn’t want to be
d. Wealthier people could get divorced more easily than less wealthier w/ fault-based only
(1) E.g., go to Reno for 6 weeks to establish residency
5. OH’s system
a. Hybrid system
(1) (Same result – marriage is ended & free to remarry)
(2) Divorce
(a) Have to file a complaint on ---
i. Fault grounds
ii. Living separate & apart
iii. Incompatibility
a. Both parties have to agree
(b) Have to go this route if need any temporary motions
(3) Dissolution
(a) No-fault divorce
(b) File a petition --- In re Marriage of X
i. Must also file a separation agreement that will become the decree where you have agreed on everything
a. Child support, child custody, alimony, etc
b. If don’t agree on everything, can’t get a dissolution
(c) No temporary motions allowed
(d) Not necessarily faster & cheaper than a divorce
(e) One lawyer cannot represent both parties in a dissolution
E. Jurisdiction

1. Basis for jurisdiction

a. Don’t need in personam jurisdiction for a divorce
(1) In rem action
(a) The status of the marriage is the basis of jurisdiction
i. Found in the domicile of either party
(b) Domicile is the ONLY basis of jurisdiction
i. Even traditional bases won’t work
a. Only a court in one of the parties’ domicile can hand down a valid divorce decree
b. Due process & venue
(1) Still have to follow due process & venue requirements
(a) E.g., notice
(b) However the state requires
c. Real world
(1) Courts never ask about domicile --- ask about residency
(a) Every state has a residency requirement as well
i. Anywhere from 6 weeks to a year
a. Majority is probably 6 months or a year
ii. Ask how long client has lived in the jurisdiction before doing any work on the case
iii. Has been challenged unsuccessfully
a. SC said state can have residency requirement if they choose to
2. Ex parte divorces
a. Ex parte divorce is entitled to full faith & credit
(1) If there was proper domicile
(a) This has been up to the SC & upheld
b. Other spouse can attack the jurisdictional basis
(1) Special appearance; OR
(2) Challenge decree in his/her jurisdiction
(a) That state can decide whether domicile was valid
i. State can refuse to give the decree full faith & credit if there was not valid domicile
c. If both parties are before the court (general appearance), then res judicata
3. Foreign country divorces
a. Decrees from foreign nations are not entitled to full faith & credit
(1) At most are entitled to discretionary recognition called comity
(a) Discretionary, so some states refuse to recognize foreign divorces
(b) If clearly a quickie divorce to evade American law, or if ex parte, most likely will not be recognized
4. Estoppel
a. 3 factual situations in which a divorce cannot be challenged, even if invalid
(1) Divorce was obtained by the party now attempting to attack it
(2) Person attempting to attack it participated in/facilitated getting the divorce (e.g., 3P)
(3) Received benefits from the divorce
(a) Don’t see this one very often
5. Federal courts
a. Do not take domestic relations cases
(1) Even in diversity of citizenship situations
6. Financial matters  (jurisdiction)
a. Divisible divorce doctrine
(1) A court can have jurisdiction over the status (ending) of the marriage, but not necessarily over the $ matters
(a) Different jurisdictional bases
b. Must have personal jurisdiction to have a valid order where $ is involved
(1) Need for a $ judgment
c. Most states have long-arm jurisdiction
(1) Basis is usually that they lived as a married couple in the state
(a) Even if spouse has left the state & lives somewhere else
V. FINANCIAL CONSEQUENCES OF DIVORCE
A. Introduction

1. What do you hope to achieve?
a. Equitable division of property
b. Real end to the marriage (not too many ties for the future)
c. Recognition that usually there is a fairly high remarriage rate
d. Minimize disruption in the lives of children

2. Terms/Distinctions

a. Alimony & child support

(1) Claims against future earnings

b. Property settlement

(1) Division of the assets that the couple owns

(a) Both tangible & intangible

(2) Court will deal w/ this first & then (& only then) deal w/ spousal support

(a) In theory may have enough property so that neither party needs spousal support

i. Would take a lot of property

c. Spousal support/alimony

(1) To provide support of the spouse

d. Child support

(1) To provide support of the child

e. ( These are theoretical differences --- in reality may have blurred lines (substitutes for each other)

3. Consequences/Considerations of distinctions

a. Taxes

(1) Deductible by payor?  Income to payee?

(a) Child support

i. Neither --- no tax consequences

(b) Spousal support

i. Yes

(c) Property settlement

i. No

b. Death

(1) Death of payor

(a) Child support

i. Terminates

a. Possible to put a provision in divorce decree for the estate to pay --- but no one does

(b) Spousal support

i. Terminates on death of payor

ii. In theory can put in provision for estate to pay, but normally ends

(c) Property settlement

i. Estate owes

(2) Death of payee

(a) Child support (child dies)

i. Terminates

(b) Spousal support

i. Terminates

(c) Property settlement

i. Payor owes estate

c. Remarriage

(1) Remarriage of payor

(a) Child support

i. No effect unless age or emancipation

(b) Spousal support

i. No effect

(c) Property settlement

i. No effect

(2) Remarriage of payee

(a) Child support

i. No effect unless age or emancipation

(b) Spousal support

i. Normally terminates

(c) Property settlement

i. No effect

d. Bankruptcy

(1) Child support

(a) Not dischargeable

(b) Used to be a preference, but in reform act no preference (not passed yet)

(2) Spousal support

(a) Not dischargeable

(b) Used to be a preference, but in reform act no preference (not passed yet)

(3) Property settlement

(a) Dischargeable

e. Modifiability

(1) Child support

(a) Modifiable

(2) Spousal support

(a) Modifiable

i. More easily downward than upward

(3) Property settlement

(a) Not modifiable

B. Distribution of Property

1. Approach

a. Find out state scheme

b. Decide what property may be divided

(1) Identify all the property

(2) Determine which property is marital property (subject to division) & which is non-marital property (not normally subject to division)

(3) Determine FMV

c. Decide how it will be divided

(1) Don’t necessarily have to divide particular pieces of property

(a) It’s about the VALUES of the property

2. Systems

a. Historically

(1) Community property

(2) Separate property

(a) Traditional common law

(b) Typically used title theory

i. All that mattered was title

ii. Tended to be unfair to the non-wage earner

b. Now

(1) Community property

(a) 9 community property states

i. AZ, CA, ID, LA, NV, NM, TX, WA, WI

(b) Marital property is jointly held during the marriage

(2) Equitable division of property

(a) Every common law state (not community property states) use this

(b) Theory

i. Marriage is an economic partnership & both parties have contributed to the wealth of the marriage

(c) Marital property is not necessarily jointly held during the marriage, but court has power to order title changes at divorce (for marital property only)

i. If not jointly held, still one party’s & they can do w/ it what they want during the marriage

3. Marital vs. non-marital property

a. Can be changed by agreement

b. Decide what is non-marital & then everything else is marital

c. Non-marital (generally)

(1) Acquired prior to marriage

(2) Gifted to one of the parties

(a) In some states, marital property if after marriage

i. OH’s statute

a. Gifts after marriage must be proven by clear & convincing evidence to have been given only to one spouse

(3) Inherited by one of the parties

(a) In some states, marital property if after marriage

(b) More of a presumption that it’s only for one of the parties than for gifts

(4) Income from non-marital property

(5) Increase in value of non-marital property

(6) Personal injury action awards

(a) To the extent it’s pain & suffering & future lost wages, it’s non-marital

(b) To the extent it’s past lost wages, it’s marital

d. Marital

(1) Property acquired after marriage except for the non-marital categories

(a) Even if earned by the efforts of one of the parties

e. Transmutation

(1) Property can change from marital to non-marital & vice versa

(2) Sometimes done by commingling or by implied gift

(a) OH’s statute

i. Commingling doesn’t automatically change it into marital property unless it’s not traceable

f. Source of funds rule

(1) Sometimes it’s possible to say that property has a marital aspect & a non-marital aspect & it’s possible to trace the history of the funds & split it between marital & non-marital

g. Increase in value of non-marital property

(1) Many courts will find that it is marital property

(a) Others will look at other factors (e.g., recent MO case)

i. Burden on person saying it’s marital

ii. Factors

a. Contribution by non-owning spouse of substantial services

b. Direct relationship between the contribution & the increase in value

c. Extent the contributions were during the marriage

d. Value of the increase

e. For the person giving the services --- was any compensation that they did receive inadequate for any reason?

(2) What if the increase in value of the property of spouse A is due to the efforts of spouse B?

(a) Many courts will treat the increase as marital property

(3) What if spouse A works in her business after marriage that is a non-marital asset?

(a) Different results in different jurisdictions

h. Downpayment (ex: $20,000) made by H before marriage

(1) Some courts will separate the downpayment from the rest of the value of the house --- give that to him & split the rest of the value of the house

(a) Some courts will not do this --- say too commingled

(2) If he didn’t know he was getting married at the time he bought the house, that would be a factor in his favor --- if engaged, a lot of courts will say the house was purchased in contemplation of marriage

(a) Some courts say it doesn’t matter --- still his 

i. Debts

(1) Can be marital or non-marital

(a) Usually the same principles of classification govern property & debts

j. Lottery tickets

(1) What matters is when the ticket was purchased

(a) Not when it was won or actually get the $

k. Period of time

(1) Cohabitation period

(a) More & more courts are taking this period into account

(2) Separation period

(a) Physical separating, filing, time of trial, or signing of the decree?

(b) Important for the property itself & for the valuing of the property

(c) Majority

i. Physical separation

a. Start accumulating property separately

(d) Ohio

i. Date of the final hearing in an action for divorce

a. Unless the court determines that it would be inequitable

(e) Some courts

i. Intent – Did the parties intend to live separately?

a. If so, then use time of separation

l. Don’t concede that anything is marital or non-marital

(1) Always try to come up w/ arguments

(a) E.g., intent, transmutation, etc

4. How should property be divided? 

a. Should there be a presumption of a 50/50 split?

(1) Advantages

(a) Easier to decide

(b) Arguably fairer

(c) In line w/ the marriage as an equitable partnership

(d) If don’t have the presumption ---

i. Wage-earner walks off w/ most of it

a. ~ 70/30

b. As a society, have a problem seeing the value of homemaker services

(2) Disadvantages

(a) Less flexible

(b) Community property idea

b. Factors to consider (Uniform Marriage & Divorce Act (UMDA))

(1) Contribution of each spouse to acquisition of the marital property

(a) Including contribution of a spouse as homemaker

(2) Value of the property set apart to each spouse

(3) Duration of the marriage

(4) Economic circumstances of each spouse when the division is to become effective

(a) Including desirability of awarding the family home or the right to live therein for reasonable periods to the spouse w/ custody of any children

c. Fault  - To what extent should it be taken into account?

(1) What kind of fault?

(a) Marital fault &/or economic misconduct/fault

(2) ~ 15 states take it into account

(a) Some consider it but disallow giving it “excessive weight”

i. MI

(b) Some states use it to justify awarding all marital assets to the other spouse

(c) Some say no b/c it’s not in line w/ modern divorce law

(d) Some say only if the conduct of the party at fault shocks the court

(e) Some say only fault which dissipates assets

d. Need

(1) What does “need” mean?

(a) Economic subsistence; OR

(b) Achieving the same or near level as during the marriage; OR

(c) An extraordinary situation

i. E.g., one spouse ill or otherwise unable to work

e. Debts

(1) Courts have to allocate who pays what

(a) Usually the same factors as for property governs

(2) Court’s allocation is probably not binding on creditors

f. Marital home

(1) Practical advice

(a) Likely to be single largest asset

(b) Symbolic meaning to parties

(c) Lawyer should be the voice of reason

i. Realistic about cost of house

ii. Get all bills from past year & review

iii. Don’t let them keep the house if they can’t afford it

(2) Some courts will defer the sale of the house until the children is 18 or finishes college

(a) May be impractical for some situations

5. How to discover the existence of property?

a. Use forms

(1) Date acquired

(2) Source of funds

(3) Who is using

(4) Estimation of current value

(5) Encumbrances

b. Then use discovery methods

6. Pensions & other deferred compensation

a. Includes

(1) Stock options, bonuses, & any employment benefits

b. May be the only property of the marriage other than the house

c. Big malpractice trap not to ask about it

d. Marital or non-marital?

(1) To the extent that it was earned during the marriage, it’s marital

(2) To the extent that it was earned before or after the marriage (using time period jurisdiction uses), it’s non-marital

e. Non-vested pensions

(1) Vested = right to receive it at retirement

(2) Majority

(a) Non-vested is marital property

f. How to figure the value of the pension & how should it be paid?

(1) Get terms of the pension plan

(a) E.g., contingency clauses

(b) Controlled by document itself & federal pension law (ERISA)

(2) Ideal is for the party w/ the pension to offset the present value of the pension w/ other marital property

(3) Alternatives for court

(a) Order lump sum now

i. May even be able to take it from the pension now, depending on the plan

ii. Problem w/ this is that most people don’t have this kind of $

iii. May be able to do it in installment payments

(b) Order % of payments at the time the pension starts paying out

i. Attorney has to prepare a QDRO

a. Judge signs & attorney sends it to the pension plan administrator

b. Administrator sets up an account in the name of the spouse

c. Includes

i. Name of plan

ii. Name & address of the employee

iii. Payment start & stop dates

iv. How much

v. In what form

d. Attorney should send draft to administrator to make sure correct

e. Whether spouse could start getting his/her share as of date where spouse could retire (instead of when actual retirement starts) depends on the terms of the plan

g. Some pensions are not divisible

(1) Courts will treat it like marital property anyway

(a) Just can’t get a QDRO

(b) Just make it up w/ other property

(2) Controversy w/ military pensions

(a) Traditional military wives did not work

(b) 1982 – Uniformed Services Former Spouses Protection Act

i. Left it up to the states to decide if a military pension was marital property or if solely the property of the member of the military

ii. Some regulations – e.g.:

a. Direct payments could not be > 50%

b. Payments cease on the death of the military member

iii. Every state (not P.R.) has made it marital property (divisible by courts)

a. Variations

i. NC – must have vested

ii. AR – must have 20 years in the service

iii. Vast majority – both vested & non-vested are divisible

(c) Accrued leave has value

(d) Some retiring military people have tried to switch to disability payments, which are not divisible

h. Other deferred compensation plans

(1) IRAs

(a) To the extent that the $ came out of earnings while married, it’s marital property

(b) Get huge penalties if withdraw prior to age 59 ½ 

i. Give the value in other property or person has to wait

(2) Keogh --- self-funded retirement fund

(3) Social security

(a) Need 10 years of marriage to qualify as a divorced spouse under social security

i. As of when the divorce is final

(b) Social security payments are not divisible

i. But payments are taken into account when dividing other property &/or determining support payments

7. Health insurance

a. Nightmare if a spouse is not covered

b. COBRA

(1) The divorced spouse of a covered employee can elect to continue in the group plan for 36 months following the divorce

(a) Called a qualified beneficiary

(2) Expensive

(a) Divorced spouse has to cover the cost of the premiums

i. Pay at group rate + a surcharge

ii. f divorced spouse doesn’t pay the premiums, coverage ends

(3) Have to notify the health plan administrator w/in 60 days of the final divorce decree to elect

(a) Company will send info & then have 60 days to elect

(4) If spouse quits his/her job, coverage ends

(5) At the end of the 36 months, have the option to convert to an individual policy (very expensive)

8. Professional degree/license

a. Typical fact pattern

(1) One spouse supports the other through school & then they divorce shortly after

(a) If married for a long time after, then would’ve reaped the benefits of the degree

i. Courts would say this --- even NY

b. Altneratives for courts

(1) Not property & “too bad”

(a) Traditional view

(2) Property subject to division

(a) One jurisdiction – NY (O’Brien)

i. % of the earnings

(3) Not property but factor in dividing property or determining support

(a) OH

(4) Not property but reimbursement alimony

(a) Majority

(5) A couple of states (e.g., OR) have statutes that say that enhanced earning capacity is marital property if the other spouse made a material contribution to the enhancement & the contribution is of substantial & prolonged duration

9. Goodwill

a. Value of business over & above the tangible assets
(1) Reputation, name recognition, expectation of clients, etc
b. Majority

(1) Professional/business goodwill is marital property

(a) But only if the goodwill exists independently of the professional’s reputation

i. Have to make a distinction between business good will & something attaching to the individual

a. Individual is not marital property

b. Difficult to do

c. Problems w/ valuing

(1) Need expert testimony

(2) Look at factors such as age, health, reputation, professional success

d. Way to get around

(1) Covenants not to compete

(a) Person buying the practice is getting separate property (the covenant)

C. Spousal Support / Alimony
1. Misc

a. Awarded in 15-20% of cases at most

b. Can be awarded to both men & women

(1) Probably about 90/10%

(2) Old language

(a) H’s ability & W’s needs

i. Needs – standard of living during the marriage

2. Types

a. Temporary

(1) Ordered pending the hearing/final decree

(2) Can be important in large $ cases b/c looks like it’s setting the stage for what the court will order permanently

b. Lump sum

(1) Not alimony

(2) One-time payment made at the time of the divorce

c. Rehabilitative

(1) Short-term alimony (e.g., 1 year, 3 years)

(2) Purpose is usually to ease transition into the job market

d. Permanent

(1) Usually open-ended until death or remarriage

3. Role of fault

a. Compensation for misconduct is maybe a rationale

b. Fault can be a bar/factor by courts in determining

(1) 29 states

(a) Fault has some relevance

(2) 22 states

(a) In theory, fault is not considered

(b) OH

4. Need

a. Probably the biggest reason for awarding alimony

b. Would probably not be awarded in situations where both parties are making close to equal salaries

c. Categories of needy spouses

(1) Custodial parent of young children

(a) Award alimony so he/she doesn’t have to work

(b) Probably not enough $ to do this in the majority of cases

(2) Disabled spouse

(a) Unable to work

(b) Issues

i. Does it matter when the disability arose?

ii. Does it matter if the person contributed to the disability?

a. E.g., smoking, overeating, etc

(3) Length of the marriage

(a) Most important category

(b) Compensation for lost opportunities?

(c) People w/ the least ability to support themselves?

(d) Stay at home spouse has contributed something to the wage earner’s position

(e) “Displaced homemaker”

i. Rehabilitative alimony

a. For few years

b. May be unrealistic & only subsistence level

c. Not always an alternative to permanent alimony

i. Sometimes the recipient wants it --- maybe to go back to school, etc

d. Factors to consider

i. How likely is it that the recipient will be able to complete training?

ii. How long will it take?

iii. How likely is it that the recipient will be successful in the job market?

(f) Look at length of the marriage, overall financial circumstances, & each party’s earning capacity --- to determine whether court will order alimony

i. These factors can also determine whether likely to be rehabilitative alimony

d. What does need mean?

(1) Can be ---

(a) Subsistence level; OR

(b) Relatively comparable to the level during the marriage

(2) Will the standards of living of the 2 parties be unconscionably disparate?

(3) OH SC

(a) Parties do not have to be in complete parity

i. Have to look at all the factors in making an award

e. Practical advice if representing the recipient

(1) Find out a lot of info from client --- financial pictures of the parties lives

(a) What is spent per year in different categories?

i. E.g., clothing, lawn service, charitable donations, etc

D. Modification of Spousal Support
1. Generally

a. Property settlements

(1) Normally not modifiable

b. Alimony

(1) Have to show a change in circumstances to modify

2. Change in circumstances

a. Remarriage of recipient spouse

(1) Usually terminates alimony completely & automatically

(2) Divorce decree

(a) If nothing in decree

i. Some courts will say that remarriage makes a prima facie case which requires the court to end alimony absent extraordinary circumstances

a. MA court made this rule b/c no statute & nothing in decree

i. Court said only extraordinary circumstances if recipient spouse would be on welfare w/o the alimony

(b) Put in decree that payments continue even if recipient remarries

b. Annulment of a later marriage

(1) Found to be invalid --- does it revive the alimony payments?

(a) Various ways courts handle

i. Depends on whether the 2nd marriage was void or voidable

a. If void ( Revives the alimony of the earlier marriage

b. If voidable ( Does not revive the alimony of the early marriage

ii. Quite a few courts use this

(b) Payor spouse may have relied on the marriage of former spouse to spend the $ in a different way

i. So maybe risk should fall on the remarried spouse

(c) Look at fairness

i. E.g., how long the 1st marriage was, what the purpose of the alimony was (compensation for lost opportunities, substitute for property settlement, etc), etc

c. Cohabitation cases

(1) More complicated than remarriage

(a) More variation of approaches

(b) Generally more difficult facts

(c) More of a tie in to morality

(2) Cohabitator is under no duty to support

(3) Should put in divorce decree

(a) Cohabitation w/ a person of either sex

(4) Payor’s main argument

(a) Lack of need

(5) Approaches

(a) Termination on cohabitation is mandatory

i. Will then get litigation on what cohabitation means

a. Roommates or roommates + sex

b. Separate places but stay together every night

(b) Presumption that need is less

i. Recipient has the burden of proof

(c) Movant (payor) has the burden of proof that the need is less

i. Majority

3. Modification upward

a. Very unusual

b. Usually only if original award is inadequate (not available, etc)

(1) If that’s the case, put a recognition that it’s inadequate in the decree

c. Maybe in extraordinary circumstances

d. Easier to get a decrease

E. Child Support
1. Introduction

a. Every state has developed guidelines for awarding support

(1) No longer just up to the judge

b. Guidelines either adopted by ----

(1) Statute; OR

(2) Court rule

c. Guidelines have a rebuttable presumption of being the correct amount

(1) Normally if the judge deviates from the guidelines, they must state the reasons for the deviation

d. Formulas are a compromise between flexibility & simplicity

(1) Predict for the client what the obligation will be

e. Child support is negotiable between the parties, but if the agreement is below the guidelines, the judge will not likely allow it

2. Approaches (use only 1)
a. % of obligor’s [custodial parent’s] income

(1) 2 most important factors

(a) # of children

(b) Parents’ income

(2) Gross or net income?

(a) Depends on the jurisdiction

i. Most use net

ii. Arguments about what deductions are allowed, etc

(3) Real or imputed income

(a) Depends on the jurisdiction

(4) Makes no consideration of the custodial parent’s income & doesn’t normally reflect shared custody

(a) Makes an assumption that the custodial parent spends $ on the child anyway (even if not ordered to)

(5) IL, MN, TN, TX, WI

b. Income shares model

(1) Several steps

(a) Figure out the income of each parent & add it up

(b) Figure out what amount would have been spent on the child if the household were intact

i. Formulas for figuring this out

ii. Get total child care obligation

(c) Prorate based on each parents’ income

i. E.g., if one parent earns 2x what the other does, that parent would owe 2x what the other parent would owe

(2) Gross or net income?

(a) Depends on the jurisdiction

i. Most use net

ii. Arguments about what deductions are allowed, etc

(3) Real or imputed income

(a) Depends on the jurisdiction

(4) More flexible but not as simple as the % of obligor’s income approach

(a) Can manipulate it according to who has custody

(5) 2 most important factors

(a) # of children

(b) Parents’ income

(6) Most popular

(7) OH, MI, CO, NJ, VT

c. Delaware-Melson

(1) Very complicated

(2) Looks somewhat like the income shares model

(3) Standard of living allowance

(a) If anything left over, parent gets some of the leftover & child gets some

(4) 2 states

3. High income families

a. Most courts will allow for more child support, but not the same % as if normal income

(1) 3 pony rule

b. May ask for more $ for specific things

(1) Music lessons, camp, etc

4. Medical expenses

a. Federal child support regs

(1) Require state laws to incorporate provisions specifically dealing w/ children’s medical expenses

b. 1993 congressional act

(1) Children could benefit from a child’s group health plan

c. Norm

(1) Custodial parent pays for the ordinary medical expenses

(a) If representing the recipient parent who is not the bigger wage earner, may not want to agree to this right away

i. Ordinary expenses up to a given amount per year --- above that, try to get obligor to pay

(2) Non-custodial parent pays for extraordinary medical expenses

(a) Most typical extraordinary expense

i. Orthodontia

5. Private school

a. Grade school or high school

b. Court can order parent to pay for

c. Factors to consider

(1) Whether the children were in the school beforehand

(a) Most important question

i. Minimize the impact of divorce on children

(2) Financial ability of parents

(3) Expectations if there had not been a divorce

(4) Quality of public schools

(5) Needs of child

6. Extensions

a. Typical child support obligation lasts until the age of majority (18)

(1) Some states say “through high school”

b. Disabled children

(1) Not able to support him/herself

(2) Most jurisdictions extend the duty to support

(a) Either by statute or case law

i. In the absence of statute or case law, courts can’t order it

c. College

(1) For extension

(a) In today’s world, college is a necessity

i. May be what a high school education was 40 years ago

(b) Studies show that even in those families where normally the child would’ve expected the parents to pay for the education --- as soon as there was a divorce, the payments for college went way down

(2) Against extension

(a) Can’t enforce against parents who are still married, so denial of equal protection to do it for children of divorce

(3) Varies by jurisdiction

(a) State statute which clearly gives judges the authority to order post-majority support payments for educational purposes

i. About 16 states

a. Including, HI, IN

ii. Only successful attack was in PA


a. All other states have upheld it when attacked

iii. Factors to consider

a. Child’s aptitude

b. Whether parents would have paid if there had been no divorce

c. Parents’ ability to pay

d. Relationship between parent & child

iv. What limits do you want if representing the payor?

a. Limit to amount would pay for a statute institution

b. Specify how long will pay --- put 4-year limit

c. Conditions – not paying for below 2.5

(b) While the court cannot order a parent to pay on its own, it does have the authority, if the parties have previously agreed, to enforce the agreement

i. OH

a. Not going to enforce wishy-washy language

i. E.g., agree to “moral obligation to pay for college”

(c) ( Majority is between one of these 2 approaches

7.  Termination of support pre-majority

a. If representing the recipient

(1) Be sure to put in a life insurance clause

(a) Require --- 

i. Payor to maintain a life insurance policy on him/herself w/ the child as the beneficiary

ii. Regular notification of premium payments

(b) If beneficiary changed in violation of divorce decree, courts will often create constructive trust to have proceeds go to the child

b. Ends on ---

(1) Death of child

(2) Emancipation of child

(a) Child supports self

(b) Military academy

(3) Adoption by step-parent

F. Modification of Child Support

1. More children in subsequent marriage

a. Big issue

b. Does it matter if children are born into the marriage or adopted by the payor?

2. Retirement & job changing

a. Freedom to work/not work vs. obligations

b. Courts tend to ---

(1) Look at the reason for the change (how legitimate it is)

(a) 3 categories

i. Involuntarily

a. Courts will generally be sympathetic

i. Should get into court & lower it right away

b. If job is terminated b/c of fault of person, court may say they brought it on themselves & not lower

ii. Voluntarily in good faith

a. AZ approach

i. Does the parent’s current education allow him/her to get adequate job now?

ii. How long will the education take?

iii. Are the children young enough to benefit from the parent’s progress?

iv. Are student loans or part-time employment available? 

iii. Voluntarily in bad faith

a. Courts will not lower

3. Income increase

a. Easier to justify increase than for alimony

b. In some states, even by statute, there is a provision for a variation for a given %

(1) Don’t have to show a change in circumstances

4. Step-children

a. Generally no legal duty to support

(1) Exception

(a) If there are grounds for an argument of estoppel

i. E.g., marry after birth of child & raised as own child

ii. If promised to care for child, then court may order support

a. Requirements

i. Promise to support

ii. Reliance on that promise

iii. Interference w/ natural parent’s relationship w/ child

iv. In loco parentis

iii. If no promise to care for the child, court will not order support, no matter how close the step-parent & child are

b. Can also come into account when determining needs of remarried former spouse

G. Enforcement of Child Support

1. Major problem in society that people ordered to pay & able to afford it & still don’t pay

a. Why?

(1) Hostility toward other parent

(2) Feeling that $ is spent by former-spouse

(3) Emotional separation from child

(4) New family, burdens, etc

2. Every state has law per federal congressional requirement

a. Lots of provisions, such as ---

(1) Mandatory wage withholding

(2) Interception of tax refunds

(3) Parent locator service

3. Possible defenses of obligor

a. Non-conforming payment (substitution)

(1) Gets nowhere

b. Change of custody

c. Child visiting during that month

(1) Best to put in document that if visit for that month, payment will be lower

(2) But still recognition that there are fixed expenses that can’t be lowered

d. Ex-spouse moved & took child

(1) Go to court & get things changed

e. Ex-spouse spending $ on self instead of child

(1) Courts are very skeptical of this argument

4. Uniform Interstate Family Support Act (UIFSA)

a. Before

(1) Relocation used to be a good way of evading child support payments

b. After

(1) “One order, one time, one place”

(a) Order can only be modified in issuing state

(b) Issuing state retains jurisdiction to modify unless ---

i. Both parties agree to modification by another state; AND

ii. No one involved lives in issuing state any longer

(c) Order is enforceable in jurisdiction were payor or their stuff is located

i. Can send an income withholding order there

a. Problems come in when the employer refuses to comply

(d) Only way for issuing state to lose jurisdiction is for no one involved to be living in issuing state any longer

5. Child Support Recovery Act of 1992

a. Makes it a federal crime for a parent to willfully refuse to make support payments to a parent who lives in another state

b. Has been challenged & upheld

6. Paternity actions

a. Basically an action for child support

(1) In some jurisdictions may have the effect of legitimizing the child as well

b. Quasi-criminal in nature

c. Vary state by state

d. May be brought by the state, mother, etc

e. Main issue used to be a question of proof
(1) Before

(a) If ∆ denied having sexual relations w/ the mother, hard to prove

(b) Even if ∆ admitted having sexual relations w/ the mother, courts would say “if other men had access to her during the time of conception”…then ∆ would win

i. Used to attack the chastity of the mother

(c) Tests

i. Blood test

a. Used to be exclusionary test

i. Just showed who was not the father, not who the father was

b. Then blood test --- HLA --- still exclusionary but to a much higher %

(2) Now

(a) DNA test

i. Finger-pointing test

ii. Still only a presumption

(3) Standard of proof

(a) Preponderance of the evidence

f. No defense that relying on woman to take care of birth control (or that woman said she was on the pill)

(1) Child’s interests at stake --- child is innocent

g. Old Lord Mansfield’s Rule

(1) Prohibited testimony that would have the effect of bastardizing the child

(a) If husband was away when child was conceived, wouldn’t let husband testify that he wasn’t the father

(2) Abolished in every state now

h. Rebuttable presumption that child born in a marriage is husband’s child

(1) Husband is presumed to be the father

(2) Social policy decision by states on how they handle

(a) May be estopped from denying husband is the father if it would psychologically or financially harm the child

(b) Some courts will allow presumption to be easily overcome

(c) Some courts will make it very difficult to overcome the presumption

i. SOL

(1) At least up until the child’s 18th birthday in every state

H. Ante-nuptial [SPELL CORRECTLY] Agreements (or Pre-Nuptial Agreements)

1. Death

a. Means that the parties are not bound by the spousal share provisions (e.g., no electing to take against the will)

2. Provisions

a. Can include all kinds

b. Common

(1) Waive all alimony

(a) Or less alimony than you would otherwise be awarded

(2) Hold all property separately

3. Enforceability
a. Courts were traditionally hostile to these agreements in cases of divorce

b. With the era of no-fault divorce, just about every court would say there’s nothing wrong, on a public policy basis, with talking about divorce before you get married

(1) National trend is to uphold these agreements

(2) Exceptions

(a) Provision that specifically encourages divorce

i. Ex:  A must pay B $250,000 if A wants a divorce & B agrees not to contest it

(b) Not binding – courts will not enforce ---

i. Child support provisions

ii. Custody provisions

iii. Agreements not to have children

c. When likely to be upheld?

(1) Courts will generally interfere more in the alimony area than in property settlements

(2) Requirements for a valid agreement

(a) Voluntary

i. Timing very important

a. Have it signed before the wedding invitations go out

ii. Not enough to say “I won’t marry you if you don’t sign it”

i. Probably not usually totally voluntary

(b) Knowingly

i. Each person should have his/her own attorney

a. First thing the judge will look at

b. Don’t do it if parties refuse to have separate lawyers

ii. Usually means full disclosure

(c) Fairness/Unconscionability

i. Courts look at facts at the following times ---

a. Execution of agreement

b. Divorce

4. Ohio

a. Look to facts at time of divorce

(1) Could make terms that were valid at execution that are no longer valid at time of divorce

5. Uniform Premarital Agreement Act (UPAA)

a. Majority of states have adopted

b. Requirements for K to be valid

(1) In writing

(2) Voluntary

(3) Full disclosure

c. Fairness

(1) To claim unfairness have to show ---

(a) Procedural unfairness

i. Not full disclosure

(b) Substantive unfairness

i. Terms unfair

(2) Look to fairness at time K signed, not at time of divorce

d. If jurisdiction has adopted, very hard to set aside

6. Practical advice

a. Don’t execute while parties living together

b. Have separate counsel

c. Don’t recommend at attorney for the other side

d. Videotape & ask questions

(1) Make sure each party understand & is doing willingly

VI. CUSTODY

A. Introduction

1. Over 60% of divorces involve minor children

2. Custody issues arise in 3 situations

a. Parent vs. Parent in divorce cases

b. Parent vs. Non-Parent

c. State vs. Parent in neglect or abuse cases (state asking for custody)

3. Custody different from all other litigation

a. Look to things not usually looked at

(1) E.g., education, religion, sexual orientation, etc

b. Look forward, not backward

(1) Not who did what in the past --- who will care for child in the future better

(a) Hard to predict the future

c. Lawyer doesn’t represent views

d. Statutes and cases give very little guidance

(1) Comes down to judge, kids’, & families’ attitudes

e. Badly drafted divorce decrees

f. Takes 2-3 years for life to settle back down

g. Civil vs. Custody

(1) Civil

(a) Want case over w/ no ties to the other side

(2) Custody

(a) Both sides will see each other constantly – ties exist forever

i. Lawyer should point out to client that they should attempt to be nice for the child’s sake

a. Allow child to have a relationship w/ each parent

4. Most custody cases are not litigated

a. Usually agreed to by parents & court just rubber stamps

(1) Parents won’t tell courts facts

(2) If court disagrees & gives one parent custody – court really can’t enforce

b. Why?

(1) Cost

(2) Difficult to determine who would win (no guidelines)

5. Factors determining custody

a. Recognize who the psychological parent is

(1) Who child looks to for care

b. Placement decisions should safeguard child’s need for continuity of relationships

c. Child’s sense of time should be recognized

d. Children should be represented by counsel

B. Parent vs. Parent

1. Orders

a. Temporary custody order (pending final divorce decree)

(1) Where child will stay until the divorce is final

b. Final divorce hearing

(1) Not final or permanent

(2) Custody is always modifiable

(3) Typically custody to one parent, visitation to the other

2. Two kinds of divorce

a. Divorce w/o minor children

b. Divorce w/ minor children

(1) Effect on procedure

(a) May have to go for mediation &/or counseling

(b) CA – if no children & uncontested ( administrative divorce

(2) Economics

(a) Alimony, child support

(3) Possibility of future litigation

(a) Not final, can modify

3. Problem

a. Value rules --- BIC

(1) So vague it will justify any of the trial court’s prejudices

4. Contested vs. Uncontested cases

a. Contested cases

(1) Majority go to father

b. Uncontested cases

(1) Majority go to mother

(a) Why?

i. Fathers believe mother will get custody

ii. Mother wants custody b/c society says she should

5. Standard (BIC) Factors

a. Tender years presumption

(1) When dealing w/ children of tender years, the mother is presumed to be the proper person to vest custody in, absent evidence to the contrary

(2) Unconstitutional – abolished in all states

b. Primary caretaker presumption

(1) Caretaker

(a) Cared for child

(b) Changed diapers

(c) Played w/ child 

(2) If fit, primary caretaker gets custody

(3) Most courts have rejected this

(4) ALI

(a) Looks at who had primary responsibility for caretaking as a factor (emotional attachment)

(5) Pros & cons

(a) Pros

i. Recognizes continuity of care

ii. Avoids destructive nature of custody battles

iii. Provides predictability & certainty in decisions

iv. Gender neutral (on its face)

(b) Cons

i. Some situations where both parents are primary caretakers

ii. A babysitter could do these things

iii. These things could be done mechanically w/ no emotion or love

c. Race

(1) Various approaches by courts

(a) Race is not relevant

(b) Could be considered as a factor in determining BIC

(c) Could not be used as a determining factor

(2) Palmore v. Sidoti - USSC

(a) Even if there is a risk that child will be teased for having a black step-father, a decision cannot be based on race as a determining factor

(3) May also come up when the parents are of different races

(a) Should the parent who the child looks like have a preference?

d. Religion

(1) Should a parent w/ a religion have a preference over a parent w/ no religion?

(a) May be constitutional problems, but if judges use it as a factor they probably don’t articulate it

(2) Should the parent that is the same religion as the child have a preference b/c they’ll continue raising the child the same way?

(a) Older children w/ identification of a particular religion

(3) Which religion should the child be raised in where there is a disagreement now but the parents had an agreement about which religion prior to marriage or birth?

(a) General rule

i. Religion follows custody

a. Custodial parent chooses the religion of the child

(b) Courts moving away from this

i. Recognizing that non-custodial parents aren’t non-parents

ii. Start seeing a lot of exceptions to the general rule

a. Some courts have said that an agreement between the parents could modify the general rule & the parents are bound by the agreement

b. Other courts say there is too much interference w/ religion by the state

(4) What if one parent is a mainstream religion & the other is a member of a religion which arguably would not be healthy for the child?

(a) Examples of “unhealthy” religions

i. Jehovah’s Witnesses

a. Can’t get blood transfusions

b. Door to door

c. Don’t recognize celebrating Christmas, birthdays, etc

ii. Christian Scientists

a. Don’t believe in traditional medical care --- just prayer

iii. Snake-handlers

iv. Fundamentalist religions

a. Discourage contact w/ people outside their religion – isolationists

(b) Person saying it’s harmful might have to show ---

i. Actual harm

ii. Probably harm/substantial likelihood of harm

a. Majority

iii. Possible harm

(c) OH SC decision

i. Can’t use parent’s religious beliefs against them unless there is probative evidence that it’s detrimental to the child’s health

a. Probably the “probable harm” standard

e. Fitness

(1) Most of these cases relate to sexual conduct

(2) Various approaches

(a) Nexus test

i. Have to show some kind of a connection between the activity of the parent & the welfare of the child

a. Or the parent’s conduct is so outrageous

i. E.g., mother & her boyfriend have sex in front of the child

ii. E.g., goes out bar hopping every night & leaves the child alone for days at a time

iii. E.g., mother brings home men that make advances to the child

ii. Majority view

a. Heterosexual parents --- by far the majority

(b) Per se unfit if have a series of relationships outside of marriage

(c) Sexual conduct is a tie breaker

(3) Homosexual parents

(a) Becomes a much more emotional issue

(b) 3 possible views

i. Per se unfit

a. MO

ii. As long as act discreetly & are not an activist, etc – then ok

a. Burden of proof on gay parent to show absence of harm

iii. Should be irrelevant unless can show it has some effect on the child

a. Nexus

b. Majority probably even in homosexual cases

f. Careers

(1) Tends to affect women more than men

(a) Older judges may not like women working outside of the home

g. Domestic violence
(1) Issue

(a) To what extent should one parent’s violent acts against the other be taken into account in child custody cases?

(2) Policies

(a) Need to be a role model for child

(b) Violence may shift to child

(3) Different approaches

(a) Rebuttable presumption

i. Still need credible evidence that domestic violence occurred

ii. Probably moving toward a majority

(b) Factor

h. Friendly parent provisions

(1) Which parent is most likely to encourage contact w/ the other parent?

(2) Very important provision

(a) Many states, including OH, have

i. Physical disability

(1) When parent disabled
(a) Not usually a disqualifier

(b) At least lip service to not penalizing the parent w/ the disability

(c) Should only be a factor if it affects parenting ability

(2) When child disabled

(a) Might be a factor to a parent’s advantage

i. E.g., deaf child --- one parent has learned sign language & the other hasn’t

ii. E.g., one parent has more consistently cared for the child

6. Joint custody

a. Terms

(1) Joint legal custody

(a) Both parents retain legal responsibility & authority for the care & control of the child

i. Make decisions together on the major child-rearing areas

(b) Day to day decisions are w/ the physical custodian during the period

(2) Joint physical custody

(a) Time sharing

i. Not necessarily 50/50

(b) Never heard of having joint physical custody w/o joint legal custody

i. Can definitely have joint legal custody but not joint physical custody

(c) Look at practicalities

i. E.g., school district, etc

b. Every state has some version

(1) Varies by state

(a) Presumption for it

(b) Preference for it

(c) Allowed

(d) Very difficult to obtain

(2) Sometimes in the same state goes back & forth

(a) OH used to have a statute very against it ---- now has a preference for it

i. “Shared parenting”

c. Issue

(1) Can a court order joint custody if one of the parents doesn’t want it?  (wants sole only or joint legal but sole physical)

(a) OH

i. Used to both have to agree

ii. Now can do it even if a party objects if the court determines it’s in the BIC

d. Arguments for

(1) Healthy for children to have regular contact w/ both parents

(2) Child will have a more realistic view of each parent (true relationship w/ both parents)

(3) Less of a burden on the custodial parent

(4) Less disruption for the child

(5) A parent who has continual contact may be more likely to pay child support

(6) Prevents “removal” of one parent from the child’s life

e. Arguments against

(1) Less stability for children

(a) More insecurity & stress

(2) Children may have fantasies of the parents getting back together

(3) More & more difficult the older the children get

f. Studies

(1) Worked for families where the parents were able to keep their conflicts separate from issues w/ the children

(2) Not successful/effective when families were continually in dispute

7. Visitation

a. Introduction

(1) Courts have broad discretion in this area

(2) Visitation provisions are sometimes not very well thought out & can be the most fertile battle grounds for war

(a) Lawyer should be the one to point out that parents should be flexible, courteous, & not put the child in the middle

i. Point out that the real loser in these battles is the child

(3) “Reasonable visitation” provisions can be OK if there is a meeting of the minds between the parents

(a) Courts tend to require specific visitation orders now

b. Limits on visitation

(1) Burden is on the person requesting the limitation

(a) Must be shown that the limit would be in the BIC, not to satisfy some emotional need of the parent

i. E.g., no visitation in the presence of husband's girlfriend, etc

(2) Limitation can relate to the place of visitation, physical condition of the visitor (e.g., if intoxicated, can’t visit), can’t smoke around the child, etc

(3) Allegations of sexual abuse

(a) Difficult cases b/c ---

i. Difficult to prove

ii. Question of whether it actually occurred when raised in divorce but had never been raised before

(b) Proof

i. In many cases there is no physical manifestation

ii. Courts may use experts to look to the behavior of the child

(c) Burden of proof

i. Burden is usually on the person filing the motion to limit/revoke visitation

ii. Some people say the moving parent should have only the burden of production & then the burden should shift to the accused parent

a. Because high risk of damage to the child in these situations

(4) Religion

(a) Traditional rule

i. Religion follows custody

(b) More problems raised w/ visitation b/c visitation is often on weekends

(c) 2 issues

i. Can the visiting parent be ordered to take the child to Sunday school, church, religious lessons, follow certain religious practices, etc?

a. Usually fairly easy to compromise

i. E.g., custodial parent show up to take child to mass & add extra hours to visitation, etc

ii. Can the visiting parent who wants to take the child to his/her church or religious activities be barred from doing so?

a. This is where the problems are

b. Courts are reluctant to interfere w/ what they see as the visiting parent’s 1st Amendment rights unless ---

i. Custodial parent can show that exposure to the visiting parent’s religion is harmful or probably harmful

ii. Exposing to beliefs different than the custodial parent’s is not enough

c. Law pretty much consistent but application is not

(5) Sexual conduct

(a) Parent is discreet or heterosexual

i. No problem

ii. If other parent doesn’t want someone of the other sex staying overnight when child visiting, have to show child is actually upset by it

(b) Parent is homosexual

i. More likely to impose restrictions

a. Many courts still want to see evidence of harm

i. Recent MD case --- Have to show harm or cannot restrict visitation (whether homosexual or not)

(6) AIDS

(a) Courts are very reluctant to restrict visitation on this basis

(b) May want some proof that parent is able to care for the child

i. As with any parent w/ a health problem

c. Denial of visitation  (tie-in between visitation & child support)

(1) 2 factual possibilities

(a) Non-custodial parent visits the child regularly but is very delinquent on child support

i. Does the custodial parent, who is struggling to get by, have to let the non-custodial parent visit?

(b) Non-custodial parent regularly pays child support & the custodial parent interferes w/ visitation

i. Can the non-custodial parent refuse to pay child support?

(2) General rule

(a) Courts keep child support & visitation separate

i. Very reluctant to deny visitation on this basis

a. Case saying if willful refusal to pay child support, can deny visitation is NOT the majority rule

d. Enforcing visitation rights

(1) More focus on child support collection than enforcement of non-custodial parent’s right to visitation

(2) Argument that child doesn’t want to visit

(a) When children young, courts not sympathetic

i. Distrust custodial parent’s role

ii. Don’t think child knows what’s best

(b) Older children --- willfully refuse to visit, might let non-custodial parent off the hook for child support as long as child being supported by someone

(3) Custodial parent preventing visitation

(a) Most popular means of enforcing visitation is holding the custodial parent in contempt

(b) In extreme cases, non-custodial parent can file for a change of custody

i. Some courts will do this, but fear is that punishing child

ii. OH willing to do it

a. Also has a statute that provides for reasonable compensatory visitation

i. Visiting parent could be able to get an order expanding visitation

(4) Non-custodial parent who doesn’t visit

(a) Should they be forced to visit?

C. Parent vs. Third Party

1. Standards

a. Unclear

b. Don’t apply BIC all the time

(1) Strong presumption that parents act in BIC & should have custody over a 3P

(2) Recognize that biological parents have a right to make decisions & have a right to their children that 3Ps don’t have

(3) Why give parents such an enormous presumption of control & give them such rights?

(a) Assume that parents will do what is best for their children

i. Know the children best, etc

(b) If standard was only BIC, likely to remove children from poor or unconventional parents & place them w/ more “attractive” families

2. Visitation

a. 4 possible fact patterns

(1) Pursuant to a divorce

(a) Examples

i. Parents get divorced, one of the parties gets custody, custodial parent is angry at other parent & the other parent’s parents, custodial parent says grandparents can’t see child

ii. Stepparent after divorce from biological/custodial parent

iii. ½ sibling wants to see child

(2) Result of adoption

(a) Biological grandparents legally no longer the child’s grandparents

(3) Couple unmarried & broke up/one died & family members of the non-custodial parent want to visit

(4) Intact marriage; grandparents spoiling child, etc --- parents cut off visitation

b. General historical rule

(1) In the absence of a specific statute, visitation is totally controlled by the parents & courts on their own may not order visitation

c. Statutes

(1) Many states have statutes allowing courts to order visitation to grandparents or other 3Ps in certain circumstances if BIC

(2) Troxel v. Granville – SC 2000

(a) Bad statute

i. Too broad – anyone could petition for visitation rights

(b) Analysis

i. Court recognized how many children live w/ grandparents or in single family homes w/ a lot of grandparent interaction

ii. Liberty interest of parents in the care, custody, & control of their children

iii. Presumption that fit parents act in the best interest of their children

iv. Parents’ decision was given no weight at all

(c) Burden of proof

i. Must be on the non-parent

(d) Court didn’t decide

i. Standard of proof

a. Should it be clear & convincing or preponderance?

i. Varies by state

ii. Standard

a. 3 strains of thought

i. BIC

ii. Harm to child if not ordered

iii. Parental unfitness

iii. Application to intact families

iv. Implications for custody cases 

(e) Court gave no guidance to courts & legislatures about 3P visitation statutes

d. 2 schools of thought

(1) Parent should have control & state should not interfere in this area – parent’s rights

(2) Children have rights too

e. “Other mother” cases

(1) 2 women agree that one of them will have a child & both will raise it, etc

(2) Main legal hurdle in these types of cases

(a) Standing

i. Most courts have said no standing

(3) Jurisdictions are changing

(a) Some courts – if relationship formed w/ biological parent’s consent & formed a parent/child-like relationship, then in a better position to seek visitation

(b) RI recently allowed

(c) PA – if in loco parentis, mother consented, & in BIC, then can have visitation

(d) WI – if can show parent-like relationship, then court has equitable powers to award visitation

(e) OH SC a couple months ago

i. 2 women wanted to file for a shared custody arrangement

ii. Could do in juvenile court as long as the court agreed it was in BIC

3. Custody

a. Various ways states handle ---

(1) Strong presumption for the parent

(a) If the parent is fit, they get custody no matter what

i. Only inquiry that can be made is whether or not the parent is fit

(b) Bennett v. Jeffreys (know this case by name)

i. Mother gave child to family friend as an infant --- cam back 7 years later to get the child --- mother was a stranger to the child --- court still gave her custody

(2) Presumption for the parent if fit or hasn’t abandoned the child, BUT if there are extraordinary circumstances, then the BIC test will be triggered

(a) Not terminating a fit parent’s rights --- the parent is just losing custody

i. Custody is never final --- so it’s leaving the door open to say that the parent may at some point get the child back

(3) Presumption for the parent if fit or hasn’t abandoned, UNLESS custody to the parent would be detrimental to the child

(a) Probably would get the same results as the BIC test (2nd one)

(b) OH has this

(4) NO JURISDICTION has just a BIC standard

(a) There has to be a presumption for the biological parent

(5) Some states say the 3P has no standing if the child is not in their custody when the papers are filed

(a) IL has

(6) No clear majority

b. Look at fitness in the present

c. Abandonment = no contact

D. Role of Special Participants (parent vs. parent)

1. Child’s preferences

a. Policies for
(1) Child is the real party in interest

(2) Might know stuff that others don’t

(3) May feel more accepting of the situation

b. Policies against
(1) Stress/burden on the child

(2) Child might not know what is in their best interest

c. Ohio

(1) When 11, child can choose to live with

2. Guardian ad litem

a. Many jurisdictions will appoint a guardian ad litem in contested custody cases

b. Role

(1) Advocate for the child?

(2) Factfinder for the court?

c. Generally have immunity

3. Experts

a. Never stipulate to the expert’s testimony before reading it first

b. Best to have only one court appointed expert examine the child so you don’t have a bunch of experts doing it

E. Modification

1. Traditional rule

a. Change of circumstances which affect the BIC

b. Approaches

(1) Can only have a change in custody if it’s necessary for the child or there is a showing of serious harm

(a) Not many courts

(2) Can’t change w/in 2 years of a prior order unless can show some sort of endangerment to the child’s emotional or physical health or interference w/ visitation

(3) Allow a change of custody for refusal to allow visitation

(a) OH

2. Relocation

a. Non-custodial parent wants to change custody b/c custodial parent wants to move

b. Trend now all over the country is to make it much easier to move

(1) Have to recognize that in society today, people move around a lot

(2) Have to look to see if it’s in the BIC ---- if it is, can move

(3) Some states

(a) Request to move will be approved as long as well-intentioned (good faith reason to move) & based on a reasonable belief that it’s BIC

c. If representing relocating parent ---

(1) Get into on school, neighborhood, etc

(2) Show history of being cooperative w/ visitation

(3) Come up w/ a plan where the non-custodial parent has at least as much, if not more, overall time w/ the child

(4) Offer to pay some, if not all, of the travel costs of the non-custodial parent

d. If representing non-custodial parent ---

(1) Destructive to relationship

(2) Move isn’t necessary

e. Burden (NJ SC)

(1) On custodial parent to show good faith & BIC

(2) Then shifts to non-custodial parent to show not good faith &/or detrimental

F. Jurisdiction
1. History

a. Courts very willing to give custody to person living in forum state

b. Physical presence of child + domicile of parent = jurisdiction

c. Problem – modification orders from other jurisdictions after final decree

(1) Constant litigation

(2) Insecurity

(3) Child snatching

(4) Forum shopping

2. Uniform Child Custody Jurisdiction Act (UCCJA)

a. Every state has passed

b. Purposes

(1) State which is best equipped to make the decision about the child (most info about the child) should make the decision

(2) Forum shopping & relitigation should be discouraged

c. 2 questions courts ask

(1) Do we have jurisdiction?

(2) Should we exercise it?

d. Basis for jurisdiction 

(1) Home state of the child

(a) How to define

i. State in which child lived for at least 6 consecutive months prior to filing petition

ii. If child < 6 months old, state child has lived since birth

iii. If child moves, the state moved from will remain the home state for 6 months

iv. Time doesn’t toll when child isn’t able to be located

v. Periods of temporary absence counted as part of the 6 month period

(b) Objective standard

(2) Strong contacts

(a) Vague standard

(b) No preference between this & home state basis

(c) Mere presence alone not enough

(d) Examples

i. Parent there

ii. Grandparent(s) there

iii. Visited every summer

(3) Emergency

(a) Child must be physically present in the state AND

i. Abandoned; OR

ii. Necessary to protect child b/c he has been threatened w/ or subject to mistreatment or abuse

(b) Courts interpret as allowed only for temporary custody

i. Will then require temporary custody parent to go back to original jurisdiction to get custody

(4) No other court

(a) Last chance

(b) Makes sure the case is heard somewhere

e. Should jurisdiction be exercised?

(1) Rules operate so that only 1 state will hear the case

(2) Simultaneous/pending proceeding in another state

(a) Race to the courthouse

i. Will not exercise if at the time of filing another court already had a petition filed

(3) Inconvenient forum

(a) Should decline jurisdiction if find that it’s an inconvenient forum & another state would be a more appropriate forum

(b) Factors to determine

i. Another state is or recently was the child’s home state

ii. Another state has a closer connection to the child & his/her family or to the child & one or more of the contestants

iii. Evidence concerning the child’s present or future care, protection, training, & personal relationships is more readily available in another state

(4) Clean hands

(a) Should decline jurisdiction if petitioner has wrongfully taken child from another state or engaged in similar reprehensible conduct

(b) Comes into play even if there is no outstanding order

i. Doesn’t have to be a legal wrong – can be a moral wrong

f. Modification – When may a 2nd state modify a decision of an earlier state?
(1) Only if original state ---

(a) Has lost jurisdiction; OR

(b) Declines to exercise jurisdiction

(2) Grounds on which the original state had jurisdiction before doesn’t have to be the same as those under which they retain jurisdiction

(a) Ex:

i. Originally – Home state

ii. Now – No longer home state, but still strong contacts

g. Problem w/ UCCJA

(1)  Treats home state & strong contacts the same

3. Uniform Child Custody Jurisdiction Enforcement Act (UCCJEA)

a. Changes from UCCJA

(1) Gives priority to home state jurisdiction when have an original jurisdiction matter

(a) Only if ---

i. No home state; OR

ii. Home state declines jurisdiction

(2) Modification is the same

(3) Makes clear emergency jurisdiction is temporary

(4) Clarifies that it does not apply to adoption jurisdiction

b. Last year 16 states had --- this year 22 (?) states had

(1) Most likely will be everywhere

4. Parental Kidnapping Prevention Act (PKPA)

a. Congressional mandate for states to give full faith & credit to other states’ custody determination as long as state has exercised jurisdiction consistent w/ provisions of PKPA

b. Changes from UCCJA same as UCCJEA

5. Hague Convention

a. Not determining custody --- just return of child
(1) Prevents international abductions
b. If a child has been wrongfully removed or retained from the country of habitual residence, child must be returned to that country
(1) Any custody case must be heard by the child’s country of habitual residence
(2) Habitual residence
(a) No definition
i. Look at facts
ii. Lots of litigation on this issue
(3) Burden of proof
(a) Person alleging the wrongful removal
c. Affirmative defenses
(1) Shown by clear & convincing evidence that there is a grave risk that the return of the child will expose child to physical or psychological harm
(a) Spousal abuse ---- send child back (didn’t abuse child)
(2) Proceeding was begun more than 1 year after abduction & the child has become settled in his/her environment
(3) Party requesting the return was not exercising a custody right at the time of removal --- OR --- had consented or acquiesced in the removal (not visitation)
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