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INTRODUCTION AND DEFINITIONS (OR THEIR ABSENCE) TC "BACKGROUND" \f C \l "1" 
MARRIAGE AND FAMILY – WHAT FOR?

Why marriage?

· Love, Money, Children – among other reasons

· Social expectations and “traditional stability” for an optimum environment for children

· Legal entitlements: 

· State and private; 

· Immigration status 

· Social security

· Economic and non-economic

· Inheritance

· Caretaking

· Commitment

· Emotional support

· Religion

· Safe, reliable, & satisfying sex (though the first two can work against the third!)

· Money

· Wealth accumulation

· Economic support

State interests

· Protection of core values

· Nonetheless, a wedge in USA

· Democracy, egalitarianism

· Economic effect

· Create more members of the workforce to keep the GDP advancing

· Nurtured population that is functional and productive

· Limiting expenditures (welfare)

· Internal social order

Graff article

Why marriage? The happiness of the pair.

Kipnis article

State and pop culture combine in various ways to contribute to a climate where we become submissive cogs in a machine.  We seek retail therapy, anti-depressants, etc.  Low expectations. What would she like her life to be like?  Work <> love.

Lakoff article

Fundamental divide in this country between conservatives and progressives.  Strict patriarchal structure versus nurturing environment of egalitarianism.

MARRIAGE TC "BACKGROUND" \f C \l "1" 
IS MARRIAGE A FUNDAMENTAL RIGHT?

EP standards of review

· Differential treatment that divides people along some line or another

· Must talk about the nature of the interest and the fit!

· Levels of scrutiny

· Strict scrutiny requires a compelling interest narrowly/closely tailored to achieve the ends desired

· Suspect classifications

· Used when a State’s action impinges on a fundamental right

· Intermediate scrutiny requires a classification to be substantially related to an important governmental objective 

· Gender

· Rational basis requires the classification to be rationally (reasonably) related to a legitimate government purpose

Substantive DP

· Earlier decisions were founded on substantive DP under the 14A (Pierce, and Meyer)

· Right to family ordering is a liberty right

Loving v. VA (1967) p140


Marriage is a fundamental right subject to strict scrutiny
Facts: Regulation restricting whom white people can marry leads the Court to observe that it is a means to further White Supremacy

RULE: DP and EP analysis

· Restricting the freedom to marry solely because of race violates the central meaning of the EP clause

· This denial of freedom “is surely to deprive” liberty without DP – not a clear statement of a DP violation (but Zablocki interprets this as recognition of a DP violation)

HELD: Under our Constitution, the freedom to marry or not marry, a person of another race resides with the individual and cannot be infringed by the State

· Strict scrutiny (race) – “most rigid scrutiny”

· Marriage is one of the basic civil rights of man, fundamental to our very existence and survival

Griswold v. CT

Constitutional protection was lodged in the penumbra

Privacy right – contraception; married couples

Eisenstadt

Same as Griswold, but extended it to unmarried couples

Roe v. Wade

DP privacy right to abortion

Zablocki v. Redhail (1978) p145

14A EP Right of privacy

Facts: EP case involving differential treatment of WI residents:

· Poverty/indigency

· Non-custodial parents with existing support obligations 

· Parents who haven’t fulfilled their child support obligations or who will have public charges

· Need permission of the court to remarry

RULE:

· 14A EP Right of privacy

· Marriage as a fundamental right, with significant interference, warrants rigorous scrutiny (“critical examination”)

· Same level as decisions relating to procreation, childbirth, child rearing, and family relationships

· However, note that reasonable regulations that do not significantly interfere with decisions to enter into the marital relationship may legitimately be imposed.

State interests

· The permission-to-marry proceeding affords an opportunity to counsel the applicant as to the necessity of fulfilling his prior support obligations; and

· The welfare of the out-of-custody children is protected.

Problems with the State’s arguments

· Underinclusive

· Many other ways to act financially irresponsibly

· Doesn’t stop them from having more children, just from being married

· The net result of preventing the marriage is simply more illegitimate children

· Overinclusive

· Neglects that men may marry women of means and thereby improve their ability to satisfy their prior support obligations

HELD: The means selected by the State for achieving their interests unnecessarily impinge on the right to marry; statute violates the EP clause.

· Court ends with EP and DP.

J. Stewart concurs, but as a DP case

· Not really a different standard

· Marriage is a privilege, not a right

· Easier to have consistent jurisprudence as a DP case instead of as an EP case

J. Stevens concurs, but as an EP case

· Indigency is the classification

· Flunks the rational basis test

· This clumsy and deliberate legislative discrimination between the rich and the poor is irrational in so many ways that it cannot withstand scrutiny under the 14A EP clause.

Notes:

· Marriage is a coming together for better or for worse, hopefully enduring, and intimate to the degree of being sacred. It is an association that promotes a way of life, not causes; a harmony in living, not political faiths; a bilateral loyalty, not commercial or social projects. Yet it is an association for as noble a purpose as any involved in our prior decisions.

Lex loci p151

A marriage valid where performed is valid everywhere.  MA enforced this via its recognition of public policy exceptions in the wake of Goodridge to prevent out-of-state couples from coming to MA to get married (AG Reilly).

Turner v. Safley (1987) p154

Lower standard of rational review for inmate marriage restrictions

RULE: DP or EP?

· The Court says we are talking about a fundamental right, but because they are prison inmates, a lower standard of review than strict scrutiny applies – rational

State penological interests

· Security – violent “love triangle” confrontations

· Court: exaggerated response

· Female inmates need to develop self-reliance to shake abuse and dependency

· Overbroad

· Near-exclusive application to female inmates

A confusing case, in that respect, for if marriage is a fundamental right, then why alter it based on the classification of the parties?

Felons don’t have the constitutional protections as a class that race does

· Ex.: No right to procreate while incarcerated

HELD:  The MO prison regulation is not reasonable related to legitimate penological objectives.

SAME SEX MARRIAGE

Cases along the way to Goodridge p173

Baehr (HW)

· Strict scrutiny

Brause (AK)

Baker (VT)

The SJC (MA) found guidance from VT’s Common Benefits clause

· Similar to the MA constitution, Art. 6; p161 fn7

· ConLaw argument is that you can’t single out a single group

· The state had singled out heterosexuals for special treatment (incidents and benefits of marriage)

· Court threw it back to the legislature to interpret the court’s mandate

· Legislature could have said “no more marriage” or conversely, “you are all eligible to be married,” but they went with civil unions

Goodridge v. Dept. of Public Health (MA 2003) p160

Same sex civil marriage is a fundamental (state) right

Facts: Sexual orientation restricted right to marry.

Standard:

· Regulatory authority action (MA marriage statute) must have a reasonable relation to a permissible legislative objective.

· “Rational”

RULE: Civil marriage is a voluntary union of two persons as spouses, to the exclusion of all others.

Both an EP and DP argument

· “In matters implicating marriage, family life, and the upbringing of children, the two constitutional concepts frequently overlap, as they do here.”

· Therefore, (right in line with Zablocki) no real choice here. See MA const. Art 1 (p161 fn7).

· Since the statute fails rational basis review, there is no need to evaluate it under strict scrutiny

· Being really deferential, then we would not reject this on a rational basis (J. Sosman: fails strict scrutiny, but passes rational basis)

HELD: 

· Marriage statute fails rational basis review (therefore, no need to subject it to the even higher standard accorded marriage).

Note: Lawrence decision (private consensual activity is protected by the 14A) took away the shadow of criminalization that existed from Bowers and facilitated the Goodridge opinion.

· “Zone of privacy.”

As a public institution and a right of fundamental importance, civil marriage is an evolving paradigm.

Right to marry is the right to choose whom to marry, otherwise it is meaningless

Dissents

· Sosman’s dissent

· “The court has tortured the rational basis test beyond recognition.”

· Spina’s dissent emphasizes not sexual orientation discrimination, nor sexual discrimination

· One homosexual can still marry a heterosexual!

· Both men and women are free to marry someone of the opposite sex

· No DP violation: Marriage is the right to marry, but same sex marriage is not a fundamental right

· I’m Jack, and while I can marry Jill, I want to marry James, but can’t.

· No EP violation: Marriage, defined as a union between a man and a woman, is still available to everyone

· I’m Jack, and while Jill can marry James, I can’t.

Gender discrimination vs. sexual orientation discrimination

· SOD seems more radical than GD

· Defining gender

· Appearance

· Physiology

· Chromosome testing

· Sexual performance (genitalia)

· Birth certificate’s basis

· Self identification

· While a same sex marriage may not be allowed in a state, someone who has reassigned their sex can be married to someone of the “opposite” sex, because the state can argue that the person is, at his/her core, a person of the other sex (their prior sex) and therefore the marriage is really between a man and a woman

State’s asserted interests for opposite sex marriage

· Favorable setting for procreation

· Many people procreate outside the bounds of marriage

· Need to get divorced if it no longer works?

· People who never procreate are allowed to marry

· Optimal setting for child rearing – 2 parents, one of each sex

· Many single parent families

· No evidence that forbidding same sex marriage will increase the number of opposite sex marriages in order to increase the number of optimal family settings

· Abusive, alcoholic parents?

· One of each sex brings the benefits of both “types” of parent to the family!

· Cookie baking and automotive repair, along with emotional support and strict disciplinarian behavior

· Quickly descends into what it takes for a boy to grow into a man and a girl to grow into a woman; boys don’t cry, etc.

· Gender stereotypical

· Preserving scarce State and private financial resources

· Why give out these scarce benefits to people who don’t need them? Same sex couples tend to be better off financially.

· Two reasons advanced

· Many have children

· Receipt of public and private financial benefits are not conditioned on a demonstration of financial dependence on each other

· Note: Unstated animus against same sex marriage

· Homosexuality is abhorrent to some

Recognition of marriages p177

Types of marriages

Evasive

· Go to another state to get married and avoid your home state’s marriage laws

Migratory

· Get married without intending to evade another state’s laws, later move away (i.e., for a job relocation); good faith intentions

Visitor

· Car crash example; legal marriage from another state is put into play by an event in another state; your status as married in NY translates to a status as married in OH when you have a car crash in ON, for example

Extraterritorial

· Property in another state, the non-domiciliary state, is owned by a married couple.

Analysis

Conflict of Laws

· Traditional approach

· Marriage validity is determined by the law of the state where the marriage was celebrated (lex loci). 

· Only applies if recognition of the marriage would not offend the forum state’s public policy.

· Restatement (Second) of Conflict of Laws

· § 283(1) - Validity

· § 283(2) - A marriage which satisfies the requirements of the state where the marriage was contracted will everywhere be recognized as valid unless it violates the strong public policy of another state which had the most significant relationship to the spouses and the marriage at the time of the marriage.

· § 284 - Incidents of Foreign Marriage

· A state usually gives the same incidents to a foreign marriage, which is valid under the principles stated in § 283, that it gives to a marriage contracted within its territory.

Full Faith & Credit Clause of the Constitution (art. IV, § 1) (FFC)

· Requires that a state confer full faith and credit on the public acts, records, and judicial proceedings of sister states

· Divorce = judicial proceeding

· Note a distinction between FINAL judgments and MODIFIABLE judgments

· Marital support could be ad infinitum (or at least a long time)

· The judgment is considered final with respect to the divorce itself

· Marriage = public act

Defense of Marriage Act (DOMA) p178

· Defines marriage as a union of a man and a woman, and spouse as a person of the opposite sex.

· States are not required to give effect to same sex marriage under the FFC.

State-level law approaches

· Constitutional amendment

· DOMA

· Court decision

Cote-Whitacre v. Dept. of Public Health (MA 2006) p171 handout

Full Faith and Credit (FFC)

Facts:  8 nonresident couples and 13 municipal clerks challenged state statutes.

ISSUE: Are the state statutes constitutional in light of their discriminatory effect on non-resident same-sex couples?
RULE:  Statutorily prohibited to contract marriage by, or issue marriage licenses to, couples who come to MA to marry but who plan to return to their home states where same-sex marriages are prohibited.

STANDARD: Rational basis: statutes that neither burden a fundamental right nor discriminate on the basis of a suspect classification.

· DP claims require that statutes bear a real and substantial relation to the public health, safety, morals, or some other phase of the general welfare; being upheld where it is reasonably related to the furtherance of a valid State interest.

· EP claims require that an impartial lawmaker could logically believe that the classification would serve a legitimate public purpose that transcends the harm to the members of the disadvantaged class.

HELD: Statutes did not violate DP or EP under the state constitution, or the P/I clause of the federal constitution.

Notes:

· Looks to see if other state has an express prohibition on same sex marriage.

· Rational basis is used, because:

· Goodridge noted that “the right to marry is different from rights deemed fundamental for EP and DP purposes.”

· SJC had not before considered whether to recognize sexual orientation as a suspect classification under MA law.

· In neither the instant complaint nor motion for a temporary injunction did the couples assert that their sexual orientation subjected them to discrimination as a suspect class in violation of MA law.

· In the instant motion, the couples referred to “rational basis.”

Same sex divorce

In rem

· The person bringing the divorce has to be a resident of the state where the proceedings take place

· Challenge could be with a valid MA marriage when you no longer live there, but in a state that does not recognize same sex marriages

· Rosegarden (ME) says just that! Since ME does not recognize same sex marriages, ME can not undo them

· No subject matter jurisdiction

VOID MARRIAGES: INCEST, BIGAMY, AND POLYGAMY

Incest and Legitimate State Interests

Genetic inbreeding

· “Deliverance” and Dueling Banjoes

Male exploitation of minor women

· If we are worried about sex with minors, do we need incest statutes in addition to all the other statutes and mechanisms that criminalize the behavior?

· Crossing the line from childhood to adulthood and the capability for “informed consent”

Protection of the family against an assumption of incompatible roles within the family

· Parental vs. sexual partner roles?

Protection of societal concepts of decency

· Didn’t Lawrence really strike a blow to this?

· Lawrence was between consenting adults within the privacy of their home, not the institution itself, such as marriage as a very public act

Incest’s eerie parallel with same-sex marriage

· A matter of cultural conditioning, to an extent

· Afraid of the ease to which these tip over into discrimination and therefore attain statutory protection

· Some differences:

· Conflation of roles and responsibilities; but is that terribly different from two moms?

In re Adoption of M (NJ Super. 1998) p184

Incest

Facts: M is the adopted daughter of the man she wants to marry, and her adopted parents are divorced; she doesn’t get pregnant until “of legal age.”

Rule: NJ statute: could not marry ancestors or dependents

· A final judgment of adoption should not be set aside unless it is in the best interest of the child and adoptive parents and upon truly exceptional circumstances

HELD: M’s application to vacate the adoption is granted.

Rationale:

· “Best interest” standard of the statute no longer pertains to the emancipated child – she is no longer a child

· Without the adoption, she would be entitled to marry him

· Not a consanguineous relation

· It would remove grandfather status and make him the natural father of M’s baby

· Would further legitimize the infant

Allen v. Farrow (handout)

Facts: Woody’s sexual relations with Soon-Yi were not incestuous (not adopted) and were not otherwise unlawful.

HELD: Woody’s relationship with Soon-Yi was “detrimental to the best interests of the children.”

Rationale: Incest can disrupt and entangle family relationships beyond just those who are engaging in the sexual relationship. This struck too close to the bone for the court.

State v. Green (UT 2004) p189

Polygamy

Facts: 9 wives, 25 children. Only one licensed wife at any given time; he treated all the women as a legitimate wife.

RULE: A person is guilty of bigamy when, knowing he has a [] wife, the person . . . cohabits with another person.  UT statute.

Claim: Freedom of exercise of religion

· It is actually his religious duty to marry many women and father many children so as to secure happiness in the afterworld

Standard of Review

· If the statute is neutral (facially and operationally) and of general applicability, then it is not a test of a statute that is narrowly tailored to address compelling state interests; instead:

· Rationally related to legitimate state interests

State interests

· Protecting the vulnerable from exploitation and abuse

· Incest

· Sexual assault

· Statutory rape

· Failure to pay child support

· Prevent perpetration of marriage fraud

· Prevent the misuse of government benefits

· [Dalton?]

· Generally directed at women and children, not at marital units

· Welfare as the government benefit doesn’t hold this to make sense

· Erodes the argument that roles are well-defined and that families become independent units; off the government dole

· Regulate marriage

· Difficulty in prosecuting crimes

· Tight communities impede the gathering of evidence

· Polygamy shutters the communities in on themselves and makes it hard for the state to assert its interests

HELD: UT’s bigamy statute does not violate Green’s federal constitutional right to free exercise of religion and is not unconstitutionally vague as applied to Green’s conduct

Distinguishing Lawrence p198

· Does the case implicate the institution of marriage rather than mere private consensual sexual conduct, as the state has an interest in preventing the formation of marital forms it deems harmful?

· Does the case involve a minor (sexual conduct involving minors is outside the scope of Lawrence)?

Void and Voidable: Age Restrictions, Fraud, and Duress

Void marriage

· Never came into being

· Incest, bigamy, polygamy

· Any one with standing w/r a legal dispute can challenge a void marriage

Voidable marriage

· Will exist until it is annulled

· When annulled, it is undone from its beginning, as if it never was

· No divorce benefits available herein

· Children suddenly become illegitimate “bastards”

· Legislation exists to nevertheless term the children as legitimate

· Child support is independent of marriage; it is a matter of parenting

· Only the parties can undo voidable marriages

· Annulment tests for fraud and duress

· Materiality

· Would it have affected the initial decision to get married?

· Essentials

· The ability and willingness to enter into sexual relations

· Traditional view as to the core of marriage being sex and procreation

· Love is not part of either test!

Underage marriages; how to label?

· Void

· Statutory violation

· Presumption of mental incompetence

· Voidable

· Passage of time helps it grow out of the infirmity

· Inconsistency between allowing underage marriage while simultaneously enforcing strict criminality for statutory rape

· What if you get married in another state and then come back; does FFC work to have your domiciliary state recognize the validity of your marriage?

· Strong public policy?

· If just one year shy of legality, the state may recognize it

· If several years shy, the state may say that the marriage is void, not voidable

Kirkpatrick v. District Court (NV 2003) p201

Underage marriage

Facts: 15-year old girl wanted to marry her 48-year old guitar teacher, but could not in NM. Her father had standing to object. So, she went to NV to get married with mother’s permission (and over dad’s objection)!

RULE: Under NV statute, a minor under the age of 16 may marry if she or he secures the consent of one parent and judicial authorization.

Marriage of a minor emancipates the minor then and there (so Dad loses certain rights).

HELD:

· NV statute strikes a balance between an arbitrary rule of age for marriage and accommodation of individual differences and circumstances.

Standard:

· Usual standard = fundamental

· In family privacy cases involving competing interests within the family (e.g., child rearing and custody) = apply a more flexible reasonableness test.

Rationale:

· The interest of the daughter in marriage and the interest of the mother in her daughter’s welfare and happiness are balanced against the father’s interest in the legal control of his daughter for the remainder of her minority.

· Parents’ interests

· Fundamental liberty interest in the care, custody, and management of their children.

· State’s interests

· Welfare of children may serve to limit parental authority.

Dad objects that he has lost his child.

· Court says that he has only lost the right to exercise legal control over his daughter and that he still has legal rights of inheritance, as well as the bonds of love, care, companionship, and influence that any parent has after emancipation of their child.

Blair v. Blair (MO Ct App 2004) p207

State of Mind Restrictions: Fraud and Duress

Voidable, not void, since this is a matter as strictly between the two parties

Facts: Had sex while married/involved with others; first child was not his, but he married her anyway and she had a second child, which was his.

RULE: Test of material fraud; reasonable standard with sufficient evidence

HELD: Trial court’s denial of his request for an annulment was not erroneous

Rationale: He would have married her whether or not the first child was actually his child

Implication: If void (as he wanted), then he would owe her nothing upon annulment; else if voidable (as she wanted), then he would owe $.

Escobar v. INS (DC Cir. 1990) p211

Marriage fraud in immigration

· Makes more sense if you take the scrutiny to consider deportation proceeding already underway when a marriage is entered into

· Sham, to escape deportation?

· Domestic violence issues are at play in these types of situations

· Spouse has to apply for the other’s permanent residency, so the immigrant women would be trapped in a situation they could not report

Procedural Restrictions: Licensure and Solemnization 

Why a state interest?

· Record keeping

· Statutory compliances

· Public health

· The couple

· Counseling

· The couple’s children (i.e., syphilis, herpes, HIV)

· It appears that the initial furor over HIV has subsided; many states have eliminated blood tests

· Constitutional infirmity of blood testing, if you were to challenge one

· Griswold

Carabetta v. Carabetta (CT 1980) p212

Procedural formalities

If you have the license, and all that you are missing is the solemnization, that’s OK. This is the reverse.

Facts: Married about 25 years and had 4 children. 

· Solemnized via marital vows before a priest; but

· Never obtained a marriage license.

RULE: The legislature’s failure expressly to characterize as void a marriage properly celebrated without a license means that such a marriage is not invalid.

HELD: Valid marriage (the marriage is not void).

Rationale: 

· No useful purpose is served by avoiding the long-standing relationship.

· Public policy favoring valid marriages is sufficiently strong to justify upholding the unlicensed ceremony.

· Settled precedent says that such imperfect marriages are dissoluble rather than void.

· Court made a sketchy statutory analysis:

· The legislature’s failure expressly to characterize as void a marriage properly celebrated without a license means that such a marriage is not invalid.

Implication: Not said: she would be left adrift without support as would be awarded under a divorce; he wanted to void the marriage in order to have no obligations.

Informal Marriages: Common Law Marriage

Common law marriage

Requirements

· Capacity

· Present agreement to marry

· Cohabitation

· “Holding out” – presenting oneself to the public

Jennings v. Hurt (NY 1991) p220

Informal Marriage

This case is here to see what the court looks to for evidence of “holding out” to the public. She rests on one altered Xerox copy.

RULE: SC statute: No ceremony needed; nothing needed but the agreement of the parties.

HELD: She’s not the common-law wife of William Hurt.

Rationale: 

· A paucity of any declaration or acknowledgement of the parties of a marital state.

· Not one friend of either of the parties testified that the parties held themselves out as married.

· Need proof by strong and competent testimony.

Crenshaw v. Bussey (CO Ct. App. 2004) p224

Dead Man Statute

· If there is a civil claim, a party to the claim should not testify as to the claims of the deceased person since the deceased is not there to contest the validity of the testimony.

· How is the widow then going to be able to establish the presence of a common law marriage?

· Documents

· How to lay the evidentiary basis for their validity? Need someone else who can testify; someone who has no pecuniary interest in the estate

· If the opposing party enters documents, then countering that becomes possible (a basis for testifying)

Fritsche v. Vermillion Parish Hosp. Serv. Dist. (LA Ct. App. 2005) p225

Validity of out-of-state common-law marriages

Depends on whether there is a strong public policy against the marriage, otherwise lex loci and FFC will encourage the state to recognize the out-of-state marriage.

Evading the law? Why are these people bothering?

HELD: Although LA does not recognize common law marriage, the court is obliged to give effect to such marriages validly created in another state.

Common law marriage pros and cons p225

Benefits

· Removes the impediments of a prior invalid marriage

· Nonage

· Avoids hardship

· Protects the poor and ignorant

· Protects children from the stigma of illegitimacy

Arguments against

· Urbanization has eliminated the need for the doctrine

· Prevention of fraud in the transmission of property

· Desire to protect marriage and the family from immoral sexual unions

· Confusion of the public records

· Difficulty of surmounting problems of proof

· Eliminating evasion of a jurisdiction’s statutory requirements

· Desire to enforce health-related marital requirements through the licensing process

· Administrative and judicial efficiency

Does Griswold imply a concept of marriage independent of state law?

· We deal with a right of privacy older than our BOR; a coming together for better or worse; a coming together that is sacred.

· Can you make an argument that after Griswold, a right to marry exists outside of the regulatory apparatus of the state (gives you the right to a common law marriage)? **Westlaw search for a law review article?**

· OK, you may have the right, but don’t come looking to the state for all the rights that flow from that apparatus.

· We don’t do positive rights around government benefits.

· Fundamental rights, however, are rights to our person; as opposed to state-provided benefits.

· As a right to intimate association (and not a right to privacy) that protects familial-like relationships, the 1A would then be stretched to cover all our constitutional freedoms

RIGHTS OF THE UNMARRIED AND THE ABOUT-TO-BE-MARRIED TC "BACKGROUND" \f C \l "1" 
COHABITATION: LEGAL STATUS OF COUPLES WHO CHOOSE NOT TO MARRY

Putative spouses

Marry someone who, unbeknownst to you, is already married.

· Deception

The deceived spouse will be accorded the rights of a legitimate spouse up until she learns that the marriage is infirm.

· From that point forward, can’t claim benefits.

What if the deceiving spouse dies before you find out?

· Law will treat you as a legitimate claimant, but will have to assess the relative claims of more than one spouse.

Property rights under Common law

While you are in your marriage, whoever holds title to property is considered the owner (i.e., the car is in one person’s name).

Joint Tenancy (JTWROS) - property is protected from attachment by creditors. It transfers from joint ownership to ownership by the surviving spouse.

Tenancy in Common; Tenancy by the Entirety.

Death

· Statutory share (varies by state)

· At a minimum, the surviving spouse will get X.

· Intestate

· Surviving spouse covered under the intestacy statute.

Dissolution by divorce

· Everything owned individually and jointly, and brought into the marriage, and acquired, will be combined into one whole and then distributed; or

· First separate pre-marital property and property acquired by gift, trust or devise into their respective camps; then split the remainder.

Community Property

Anything acquired during the marriage, regardless of the title (in one name, the other, or both) no matter who holds title, is considered the property of the marriage as a unit.

· Upon divorce, that car is part of the total property for the court to distribute.

Equitable distribution

· Looks to property owned individually as a basis for determining how to distribute the marital property.

Differences about property during the marriage

Common Law

· During the marriage, the person in whose name the property is titled controls the distribution of that property.

Community Property

· During the marriage, the person in whose name the property is not titled may nevertheless distribute the property.

Connell v. Francisco (WA 1995) [handout]

Meretricious relationship

A stable, marital-like relationship where both parties cohabit with knowledge that a lawful marriage between them does not exist.

· Not common law marriage; not a putative spouse.

RULE:  Once a trial court determines the existence of a meretricious relationship, the trial court then 

· Evaluates the interest each party has in the property acquired during the relationship, and

· Makes a just and equitable distribution of the property.

· The critical focus is on the property that would have been characterized as community property had the parties been married.

HELD:

Property that would have been characterized as separate property had the couple been married is not before the trial court for division at the end of the relationship.  The property that would have been characterized as community property had the couple been married is before the trial court for a just and equitable distribution.

Marvin v. Marvin (CA 1976) p383

Unmarried couples’ rights

Facts: Lived together for 7 years under an “oral agreement.”

RULE:  A contract between non-marital partners will be enforced unless expressly and inseparably based upon an unlawful meretricious consideration.

Objections

· Public policy – immoral character

· Unenforceable only to the extent that it explicitly rests upon the immoral and illicit consideration of meretricious sexual services.

· Impaired the community property rights of his lawful wife.

· She had the chance to enforce her rights in the divorce action.

· Violated statutory requirement: all contracts for marriage settlements must be in writing.

· A marriage settlement is an agreement in contemplation of marriage; not what is at issue here.

· Breach of promise to marry

· Rather strained contention since this was not a promise to marry.

Court’s efforts to fashion a remedy

· Implied contract or implied agreement

· Constructive trust

· Recovery - quantum meruit

Precedential analysis is conflicting

· Vallera (CA 1943)

· The woman is entitled to share in property jointly accumulated only in the proportion that her funds contributed toward its acquisition.

· Keene (CA 1962)

· The rendition of services gives rise to a resulting trust only when the services aid in acquisition of the property, not in its subsequent improvement.

· Cary (CA 1973)

· Property accumulated by nonmarital partners in an actual family relationship should be divided equally.

· A non-marital cohabitator should also be entitled to half the property accumulated during an “actual family relationship.”

Contractual view

· Implied in fact

· Created by the parties

· Implied in law

· Created by the court

RESULT: On remand, the lower court fashioned “rehabilitative alimony,” but on appeal the court said “no.” There was no marriage (cohabitation is not marriage).

Graves v. Estabrook (NH 2003) p396

Tort recovery

Facts: Woman following her fiancé witnessed his motorcycle accident (Londonderry) (died the next day) and filed for NIED.

RULE: Whether a defendant should reasonably foreseeable injury to a bystander:

· Was plaintiff near the scene of the accident?

· Did the shock result from a direct emotional impact upon the plaintiff from the sensory and contemporaneous observance of the accident?

· Were the plaintiff and victim closely related?

Evaluation of policy reasons under a foreseeability analysis

· State’s strong interest in marriage

· Counter: The possibility of recovering in a tort lawsuit is not an incentive to marry

· Difficult burden on the courts to undertake a massive intrusion into the private life of partners; marriage is clear and simple, but other relationships are not

· Counter: Courts are capable of dealing with the realities, not simply the legalities, of relationships to ensure that injuries are genuine and deserving of compensation

· Need to limit the class of plaintiffs by a bright-line rule such as marriage.

· Counter: Over-inclusive

· Rewards married couples that are essentially estranged, alienated, or in some other way removed.

· Counter: Under-inclusive

· Denies claims to people who could prove a sufficiently close relationship if they were permitted court access to do so.

Interests of the state that would actually be promoted by allowing recovery

· Deterrence

· Societal confirmation of condemnation (Cheney); reinforcement of community standards

· Compensation

· Paid for privately, not out of the state’s coffers

No logical distinction between denying recovery to a fiancée who has lived with her betrothed for seven years and allowing recovery to a wife who met and married her husband a week before the accident.

HELD: Unmarried cohabitants may be sufficiently “closely related” to recover in tort under NIED.

· Duration of the relationship

· Degree of mutual dependence

· Extent of common contributions to a life together

· Extent and quality of shared experience

· Whether they were members of the same household

· Their emotional reliance on each other

· The particulars of their day to day relationship

· The manner in which they related to each other in attending to life’s mundane requirements

Domestic violence

If A/B already is on the books, why have laws against DV?

· Criminal offense, plus civil penalties

· Heighten public awareness of DV

· Can attach different penalties to DV, compared to A/B

Restraining order

· Have to have been in an intimate relationship; or

· Have to have shared a residence

· What if you get stuck receiving someone who is fleeing from DV (i.e., you become the victim’s refuge)?

· Some states (e.g., OH) cover this statutorily

Family dynamics of power and control

· Same sex couples are also capable of DV; as much of a problem as in heterosexual relationships

Cohabitation discrimination

Hospital rules limiting visitors

· Keep creditors out – stress, vulnerability

· Bright line rule for ease of administration

· Change

· Inertia

· Not so much a substantive regulation

· Durable power of attorney

· Even with a living will, doctors may yield to the stated wishes of the on-site family members, even if they override the express wishes in the living will

In re Guaardianship of Kowalski (MN Ct. App. 1991) p415

Lesbian cohabitants and guardianship

Facts: Lesbian partner suffered severe injuries in an accident and needed a guardian.

ISSUE: Who should be her guardian: lesbian partner, or estranged family?

· Substituted judgment of the trial court or best interests of the woman?

Best interest standard wasn’t necessary, in the court’s view, since she was indeed capable of expressing her views.

Notes: Initial award of guardianship to estranged family in spite of procedural and substantive deficiencies smacked of outright injection of personal bias into process by the court.

State v. Yaden (OH Ct. App. 1997) p422

Domestic violence

ISSUE: Can a person living in a same sex relationship be guilty of DV against the other person?

RULE:

· OH statute: No person shall knowingly cause or attempt to cause physical harm to a family or household member; where

· Family or household member = a spouse, person living as a spouse, or a former spouse of the offender; and where

· Living as a spouse = a person who is living or has lived with the offender in a common law marital relationship, who otherwise is cohabiting with the offender, or who otherwise has cohabited with the offender within one year prior to the date of the alleged commission of the act in question.

D’s argument: same sex couples cannot cohabit, so therefore no DV.

Cohabitation

· Financial support; and

· Shelter, food, clothing, utilities, co-mingled assets.

· Consortium.

· Mutual respect, fidelity, emotional support, affection, society, cooperation, solace, comfort, aid of each other, friendship, conjugal relations, companionship.

HELD:

“Living as a spouse” includes a larger segment of couples – not only spouses but also cohabitors. Opposite sex couples who cohabit are protected. We can see no tangible benefit to withholding this statutory protection from same sex couples.

Braschi v. Stahl Assoc. Co. (NY 1989) p426

Familial benefits: housing, inheritance, adoption

Facts: “Family” member and rent-controlled apartment (2 men); determination of who is “family.”

State’s interests: Orderly succession to property.

RULE:

Statutory noneviction protection is available to those occupants who are either the surviving spouse of the deceased tenant or some other member of the deceased tenant’s family who has been living with the tenant of record.

RULE:

· Status determination should be based on an objective examination of the “totality of the relationship” of the parties.

· Exclusivity of the relationship

· Longevity of the relationship

· Level of emotional and financial commitment

· Manner in which the parties have held themselves out to the public and conducted their everyday lives

· Reliance placed upon one another for daily family services

Landlord’s argument: “Family member” should be consistent with the State’s intestacy laws and the Rent Stabilization Code.

Court: Parses and slices rent stabilization versus rent control:

· The intended protection against sudden eviction should not rest on fictitious legal distinctions or genetic history, but instead should find its foundation in the reality of family life.

Context: Wake-up call as AIDS was at its virulent peak in the NYC area

ND Fair Housing Council v. Peterson (ND 2001) p429

Unmarried couple refused rent

ISSUE: Does refusal to rent to an unmarried couple because they are seeking to cohabit violate the discriminatory housing practices provision of the state’s Human Rights Act?

RULE:

· It is a discriminatory practice for an owner of rights to housing to refuse to [rent] to a person because of . . . status with respect to marriage (discriminatory housing statute).

· Regulates action based on status
· It is a misdemeanor to live openly and notoriously with a person of the opposite sex as a married couple without being married to the other person (cohabitation statute)

· Regulates conduct
HELD:

· It is not unlawful to deny housing to an unmarried couple seeking to openly and notoriously live together as husband and wife.

· It is not an unlawful discriminatory practice to refuse to rent to unmarried persons seeking to cohabit, since it is unlawful to openly and notoriously live together as husband and wife without being married.

Notes:

· Denial of rent not based on marital status, but on conduct.

· Federal Fair Housing Act does not prohibit marital status discrimination.

· Unmarried cohabitants generally must resort to state law for protection.

· Federal law also does not prohibit housing discrimination based on sexual orientation.

PRENUPTIAL AGREEMENTS

General notes

$1-5K, for an average one

Contract of adhesion with the state as a third party that gets to set the terms

· You buy into marriage and the state will decide what will happen on divorce

Pre-1970

· Not much you could do with pre-nups

· Almost no recognition of same sex marriages

· Couldn’t risk one partner to become a ward of the state or to go on welfare

· Children

· Procedural unfairness

Now

· More favorable attitudes

Note that certain terms may be held void as against public policy

Intolerable Cruelty (movie)

He wrote the pre-nup that was invincible

Tearing up the pre-nup leaves you unprotected, as in unprotected love (sex)

Carries a stigma

· Don’t trust your partner

If the relationship falls apart over the pre-nup, then instead of having a marriage fail to happen, there is a divorce that fails to happen!

Why have one?

· Protection

· Finances

· Assets

· Debt - your debts remain your debts

· Future planning

· What religion to raise children in

· What type of educational support to provide for children

· Support for the other partner’s educational needs

Predominant categories

· Wealthy people

· People carrying a lot of debt

· Remarriage (driven by experience)

· Estate planning protection

· Share in a family business

“Unexploded landmines”

Challenges

· Procedural

· No independent counsel

· Focus on this as the best means of protection

· Ensure that both parties had access to counsel

· Fraud, duress, misrepresentation

· Substantive

· Unconscionability; but if there was not

· Lack of full disclosure; but it nevertheless might be

· Waived; or the party might have had

· Sufficient knowledge


Evaluation possibilities

· At the time of entry, it is a contract

· At the time of dissolution, it is too late! Done deal.

Simeone v. Simeone (PA 1990) p128

Prenuptial agreement upheld as a contract

Facts: Bride was presented with a prenup on the eve of her wedding. Signed without advice from counsel. Agreement was discussed beforehand for several months.

ISSUE: Does inadequate information, failure to consult with independent legal counsel, or duress invalidate her prenup?

RULE:

· Prenuptial agreements are contracts, and, as such, should be evaluated under the same criteria as are applicable to other types of contracts. Absent fraud, misrepresentation, or duress, spouses should be bound by the terms of their agreements.

HELD: Binding prenup, without regard as to whether terms were fully understood; valid and enforceable.

Notes:

· Women have advanced: they are not uninformed, uneducated, and readily subjected to unfair advantage in marital agreements.

· Reasonableness is not a proper subject for judicial review, as parties would not have entered such agreements, and indeed, might not have entered their marriages, if they did not expect their agreements to be strictly enforced.

· Virtually nonexistent is the marriage in which there has been absolutely no change in the circumstances of either spouse during the course of the marriage.

Binek v. Binek (ND 2004) p132

Prenuptial agreement upheld as a contract

Facts: Prenup was placed on the table 2 days before the wedding. His net worth was $600K; hers was $30K. Second marriage for both. She sought the divorce; net worth of $0; $200K for him.

ISSUE: Do her arguments of procedural and substantive unfairness invalidate the prenup?

RULE:

· (ND case law with tons of verbage.)

HELD: Affirmed enforcement of the prenup because it is fair, equitable, reasonable, and just; does not contravene public policy; and was executed fairly.

Rationale: Procedurally: She had a chance to consult independent counsel, understood the effect of the prenup, and was sufficiently aware of his financial situation. Substantively: Not unconscionable because it did not govern their rights regarding spousal support; created enough leeway to not bind them at dissolution.

Notes:

· Combines traditional contract principles respecting private ordering with family law principles of equitable distribution.

· When, as is the case here, the parties have been previously married and divorced, it is reasonable for one or both of them to seek protection of their property in a subsequent marriage.

A SOCIOLOGICAL INTERLUDE: TODAY’S FAMILIES AND FAMILY LAW EDUCATION TC "BACKGROUND" \f C \l "1" 
THE STATE OF OUR UNIONS and the state of teaching about family law

State of Our Unions

A pro-marriage, somewhat conservative agency

Our problem is that we’re not separating the marriage piece out of what the state does

· How do we determine if adults and children would thrive in a Scandinavian system of cohabitation?

If we really want to promote stability, then we might instead broaden our support of family units; such as cohabiting couples

It is the classical nuclear family with both biological parents that provides a stronger setting for child development (?)

· Parental investment is less than with cohabiting couples

· Those relationships don’t last as long: 4 years, versus (8?) years

First and foremost

· Primarily about procreation and ?

· The cultural tie that holds the father to the mother-child relationship

· Assumes that the variable is whether the man will stay engaged with the family

DIVORCE TC "BACKGROUND" \f C \l "1" 
FAUlt-based divorce

Pro se movement

· Lack of resources (primarily)

· Fear that lawyers will only make it worse

· Might hire counsel for just one piece of the divorce (family law as an unbundled legal service

FLER project

· Support after separation makes sense, since if woman hasn’t recovered property, then how will she support herself?

· Quid pro quo for the husband having gained title to her property

· By the time we see judicially administered divorces, they are borrowing from church versions

· Grounds had to be serious misconduct so that there would be no impediment to their path to the hereafter

· Adultery

· Incest

· Desertion

· Cruelty

· Wasting of the couple’s assets (finances)

· Once a divorce is absolute, compensation enters for loss of status as proper spouse

· Tort-based recovery to make you whole

· Contract-based to put you in the position you would be in if it hadn’t been broken

· No-fault in CA (1969) is the beginning of a radicalization of divorce laws

Divorce lawyer work

Aspects

· Divorce

· Contractual issue of the separation agreement

· Financial issues

· Issues about children

· Pre-nuptial agreements

· Estate planning

· Adoption

· Guardianship

· DV

· Restraining orders

· Advice and planning for non-married couples

· Ex post damage control for married couples

Must first be able to correctly diagnose the situation

General observations

· Have her fill out some information ahead of time or at the office?

· Office

· Low profile

· Minimizes the risk of exposure at home

· Always need to ask about how best to contact the person

· May force an unpleasant situation

· Could make an abusive relationship dramatically worse

· Ahead of time

· Saves office time

· Active listening is needed

· Avoid rigidly fitting information into particular legal boxes

· Listen for cues

· Safe environment for disclosure?

· Her the concerns; read between the lines

· Don’t just jump in with “ah, a divorce – here’s the paperwork”

· Do you charge them for the hour that results in her deciding not to do it?

· Should be explained at the start

· Many divorce lawyers give a free initial consultation

· Must go over your firm’s finances: retainer; bill against it; hold and bill separately; estimation of charges (friendly, average, contested); referrals; pro bono; etc.

The Six Stations of Divorce p490

Different types of divorce experiences:

· Emotional

· Legal

· Economic

· Coparental

· Community

· Psychic

Important to understand these so that you can relate to your client and where he/she is at/coming from

Why does divorce happen?

· Grounds for divorce as opposed to why people don’t stay together

· Does adultery place a relationship in trouble, or does it happen because a relationship is already in trouble?

· Infidelity

· Sexual

· Emotional

Fault can affect the distribution at settlement

· It becomes the basis for setting a penalty

· Why award alimony to a partner against whom fault is established?

· More than half the states still have fault-based divorces

Lickle v. Lickle (MD 1947) p494

Adultery

He claimed that he merely cultivated a Platonic friendship.

RULE:

· Evidence to prove adultery must be clear and convincing.

· Circumstantial evidence must show:

· An opportunity to commit the offense; and

· A disposition to commit it.

HELD: Adultery: absent evidence of a disposition to commit adultery, such a disposition may be inferred from the conduct of the parties and the surrounding circumstances.

Notes: Can same-sex relationships be adulterous?

· Look to the state’s statute!

· Kurt D: NH defines adultery as penis-vagina intercourse, so same-sex would fail to satisfy the statutory definition of adultery

· If not, then argue cruelty

· Course of conduct with an adverse health affect

· Doesn’t have to be physical

· Can be emotional

Muhammad v. Muhammad (MS 1993)

Cruelty 

Facts: She had to live in a religious community (“cult”) and left her husband in the middle of the night, taking their two children with her.

RULE: Cruel and inhuman treatment is conduct that endangers life, limb, or health, or creates a reasonable apprehension of danger, or unnatural and infamous conduct that makes the marital relation revolting.

HELD: Her case warranted a divorce.

Notes: 

· This could have been argued as desertion or kidnapping.

· He wasn’t cruel to her, strictly speaking; analogous to her being brought into the ambit of her spouse’s family.

· Staying in her marital relationship meant continuing to endure an oppressive situation.

· Deep personal misery that has no foreseeable end.

Reid v. Reid (VA App. 1989) p505

Desertion

One claims desertion, the other counters with constructive desertion. They wanted a determination of fault.

Facts: She cites sexual inactivity, his excessive work habits, his failure to assist in the disciplining and rearing of their children, and a lack of intimacy within the marriage. She goes off on a month-long cruise to the Virgin Islands.

RULE: Proof of an actual breaking off of matrimonial cohabitation combined with the intent to desert constitutes desertion as grounds for divorce.

HELD: She legally deserted the marriage and forfeited her right to spousal support.

Rationale:  After 20 years of marriage, the fact that she filed for divorce less than 2 months after separating belies an intent for a temporary separation.

Dalton:

· She only left for two months, balanced against their long marriage.

· Court looked on him as a good provider, yet when she worked it increased the family problems.

· Perhaps a better case for irreconcilable differences than fault-based divorce.

Fault-based defenses

Recrimination p510

Both guilty of adultery, so court orders them to stay together since both are guilty.

RULE: The equal guilt of a complainant (must be an offense sufficient to constitute a ground for divorce) bars his/her right to divorce, and the principal consideration is that the complainant must come into court with clean hands.

· Dalton: Stinks – encourages abusive relationships.

· Prevents the dissolution of those very marriages most appropriate for dissolution.

Parker v. Parker (MS 1988) p510

· The denial of a divorce in this case would perpetuate an already-existing bad marriage.

· Her misconduct occurred after the destruction of the marriage.

Condonation p512

After knowing of your partner’s fault-based grounds for divorce, you have sex with your partner, it is as though you have forgiven him.

PRINCIPLE: A spouse who has once condoned a marital transgression by his mate is thereafter barred from using that transgression as grounds for divorce.

· Dalton: Doesn’t make a whole lot of sense if we are trying to encourage the couple to work things out.

Haymes v. Haymes (NY App. 1996) p512

She knows of his adultery, but wants to work it out, yet having sex will vitiate her defense.

She claimed abandonment; he countered with condonation.

HELD: An estranged couple’s attempted reconciliation, even where it involves the brief and isolated resumption of cohabitation and/or sexual relations, after a matrimonial action has already been commenced, does not, as a matter of law, otherwise preclude an entry of judgment in favor of the spouse who originally had an otherwise valid claim for abandonment.

Factors:

· Look at the totality of the circumstances:

· Whether the reconciliation and any cohabitation were entered into in good faith;

· Whether it was at all successful;

· Who initiated it; and

· With what motivation?

Connivance p515

Express or implied consent by the plaintiff to the alleged misconduct.

· He who consents cannot receive an injury.

· A petitioner with unclean hands is not entitled to equitable relief.

· Divorce should be limited to an innocent party, and a conniving spouse is not one.

Requires only the corrupt consent of the plaintiff.

Cannot occur without the actual commission of a marital offense.

Collusion p516

An agreement between husband and wife to 

· Commit a marital offense in order to obtain a divorce

· Introduce false evidence of a transgression not actually committed, or

· Suppress a valid defense

Defrauding the judicial system by making a story up.

Requires the corrupt consent of both spouses.

Cannot occur without either party’s ever actually giving the other p[arty cause for divorce.

Irreconcilable differences/irretrievable breakdown

Strictly speaking, not a defense, but a means for presenting the court with an option to choose from.

No-fault divorce

Problems with fault-based divorce:

· The high divorce rate

· The adversary process creating hostility, acrimony, and trauma,

· A need to recognize the inevitability of divorce for them and their children

· Charges made by divorced men that the divorce law and its practitioners worked with divorced women to acquire an unfair advantage over former husbands

Why the move to no-fault?

· Under the fault-based system, the husband was more often deemed to be at fault

· Money flowed to the innocent under fault-based divorce

· If the distribution under no-fault favors women, then they are better off economically

· Sign of the times

· ERA

· NOW

· Feminism

· Women were being favored, generically, more than now

· Custody of children

States’ choices

CA p520

· Irreconcilable differences or incurable insanity; nothing else

· No-fault exclusive

MA

· Paradigmatic example – adultery, impotency, irretrievable breakdown, . . . (see the statute)

· 1967; the period of desertion was reduced from 3 to 2 years, then later (1976?) it was reduced to 1 year

· mixed

· State statutes

· MGL § 34 – Alimony and assignment of property

· Court can consider the conduct of the parties during the marriage

· MGL § 1A

· Irretrievable breakdown

· Court is directed to look at the parties’ agreement

· How long would it take, under ideal circumstances, to get a divorce in MA?

· MGL § 1B

· Allows for divorce on the grounds of irretrievable breakdown where the complaint is brought by only 1 party – unilateral declaration of divorce even though the other party may oppose that

· No direction that the court is allowed to look at fault

· MA’s bottom line

· 2-party agreement: Court can modify your agreement, but can not consider fault

· Fault is only to be considered for distribution of assets or . . .?

· Calendar

· Schedule a hearing;

· X days;

· Hearing;

· Within 30 days . . .

· Issue finding

· 30 days later,

· Divorce nisi issues;

· 90 days later,

· Converts to divorce absolute

NY p521

· No-fault

· Separate and apart: under a separation agreement; actually had a separation adjudicated

· Fault

· Cruel and inhuman treatment; abandonment (?); imprisonment; adultery

AZ

· Divorce by affidavit

· No appearance needed

· Avoids expense 

· Avoids public exposure

· Criteria

· Limited debt

· Limited property

· No claims for support

· No children

· Short marriage

Intervention strategies

· Conciliation conference

· Counseling

· Intended to slow the process a bit so as to get the parties to think about things; set up a stop sign (especially if only one person has sought the divorce)

· Slowing down the proceedings may make it more possible for one party to catch the other in the act of adultery

Realities

· People will marry, whether or not they are aware of the rules for divorce.

· Other people, who may not at all be experts in human behavior, will have a stake and say in how a divorce unfolds.

Bennington v. Bennington (OH App. 1978) p523

Living separate and apart

Moved out of the house, yet continued to support his wife; lived in a mobile home on the property for 2+ years. Went to AZ for one month, but when he returned he lived off the premises.

· She: Alimony, based on gross neglect of duty and abandonment.

· He: Countered with living separate and apart for at least 2 years w/o cohabitation.

RULE: Statutory grounds for divorce when husband and wife have, without interruption for two years, lived separate and apart without cohabitation.

HELD: While they were living apart in a limited sense, they weren’t living separately in a marital sense.

· While living in the van, there was no cessation of marital duties and relations between them.

· Net result: she gets alimony.

Issue: Dalton - Does a brief interruption of the statutory period restart the clock?

Divorce and marital torts (e.g., IIED)

Bring tort claims with the divorce action?

· Efficient use of time, money, courts

· Res judicata

· Already decided and can’t be re-litigated

· The application would be for a tort that has been litigated as part of the divorce action

· Counter:

· Not true

· Equitable Estoppel

· Not that the issue has been decided, but that the party would have defended differently had it known of this claim; potentially jeopardized success in the tort suit by way of the divorce action

· Party now accused has the right to feel safe . . . 

Bring tort claims after the divorce action?

· The estate has been parceled upon divorce, so damages will now be taken out of the losing defendant’s estate and not out of the joint estate (as with concurrent tort/divorce actions)

Limiting tort actions

· Policy - pro

· Since no-fault was intended to take the acrimony out of divorce, merely siphoning the acrimony off to separate tort actions accomplishes nothing

· Principle - con

· The wrongs should still have a place to be recognized

General

· IIED undermines marital relations by allowing an independent tort

· May be more of an argument for not allowing it as a collateral proceeding

Feltmeier v. Feltmeier (IL 2003) p526

What role for fault?

She sued him for IIED; DV

IIED’s attractiveness

· Longer period of limitations

· Courts have been quite willing to consider it a continuing tort

· The clock doesn’t start until the continuing tort ends, yet the period of recovery extends back to the start of the continuing tort

· Not recovering discrete events (broken bones, etc.)

· Do recover for loss of quality of life; PTSD; inability to hold a job

· Rare that an isolated incident will justify its applicability

RULE:


· Conduct has to be extreme and outrageous;

· So extreme as to go beyond all possible bounds of decency and to be regarded as intolerable in a civilized society.

· The actor must either intend that his conduct inflict severe emotional distress or know that there is at least a high probability that his conduct will cause severe emotional distress.

· The conduct must in fact cause severe emotional distress.

Policy concerns:

· The need to recognize the mutual concessions implicit in marriage and the desire to preserve marital harmony

· Counter: there is clearly no marital harmony remaining to be preserved

· The threat of excessive and frivolous litigation if the tort is extended to acts occurring in the marital setting.

· Counter: The showing required by the plaintiff provides the needed safeguard.

· A tort action for compensation would be redundant.

· Counter: Not so, in fact, based on state statutes.

HELD: The continuing tort rule should be extended to apply in cases of IIED.

Note: Court gets around the SOL by using the continuing tort rule:

· Where a tort involves a continuing or repeated injury, the limitations period does not begin to run until the date of the last injury or the date that the tortuous acts cease.

the family court system: access to divorce and the role of counsel

Boddie v. CT (1971) p540

Economic obstacles

Indigents claimed a violation of DP by requiring filing fees for divorce. Shades of Zablocki, when the dissent says that it is EP.

RULE: 14A guarantee that one may not be deprived of his rights, neither liberty nor property, without due process of law.

· DP requires, at a minimum, that absent a countervailing state interest of overriding significance, persons forced to settle their claims of right and duty through the judicial process must be given a meaningful opportunity to be heard.

· A statute may be held constitutionally invalid as applied when it operates [procedural] to deprive an individual of a protected right although its general validity as a measure enacted in the legitimate exercise of state power [substantive] is beyond question.

Is access to divorce a substantive or procedural issue?

· Substantive

· Hierarchy of values

· State’s interests

· Procedural (primarily so)

· Access to courts

HELD: A State may not, consistent with the obligations imposed on it by the Due Process Clause of the 14A, pre-empt the right to dissolve this legal relationship without affording all citizens access to the means it has prescribed for doing so.

Constitutional right to divorce.

Concurrence says that an EP argument would suffice: wealth discrimination.

Mediation

Neutral 3rd party facilitates resolution

· Parties are heard; needs are met

· Confidentiality

· Level playing field

Court-based mediation can look different from private mediation

· Generally used when children are involved

· “Best interests of the children”

· Neutral has own set of presumptions as to good outcomes and marshals the parties to those outcomes instead of working towards what the parties want

· If mediation breaks down, the mediator becomes involved in the court’s decision as to what should happen

· Not confidential!

· Mediator is asked for recommendations

· Process can become quite coercive

Not useful in situations of a notable power imbalance 

· Perhaps collaborative lawyering would work better here

· Allows the parties to bring other experts to the table (e.g., financial planners)

· Open disclosure

Better than collaborative lawyering when there is:

· Tension; or the

· Parties are far apart on issues.

Cooperative lawyering

· Response to collaborative lawyering’s biggest drawback (if things break down, each party needs to start over with new counsel).

· Not disadvantaged by too much disclosure.

· Don’t have to fire your lawyer if it breaks down – the same lawyers can continue in the litigation of remaining issues.

Collaborative lawyering

· Need to still watch out for your client’s interests!

THE FINANCIAL CONSEQUENCES OF DIVORCE

property distribution and alimony: an introduction

Property theory

Questions to ask

· Is it property? (identification)

· Is it marital or communal? (classification)

· Is it available for distribution?

· What is it worth? (valuation)

· How should it be distributed? (distribution)

Issues

· Contribution by each party

· Has real, potential limits to its application

· Narrow, economic definitions

· Left homemaking and other home-based services out

· Partnership

· Same principles as in corporate law

· Compensation for loss

· Loss of wealth accumulation

· Loss of future employability 

· **

· Hey, but on the other side, the person working insane hours lost irreplaceable contact with the kids, suffered intense stress, etc.!

Some states make this non-modifiable

Property distribution schemes

Community property states (9)

· What you brought into the marriage stays yours.

· Property acquired during marriage is owned equally by both spouses.

· Except: gifts and inheritances.

· Strong presumption for a 50/50 split

UMDA (Uniform Marriage and Divorce Act) p598 (not p601 – that is the old one) - “Hotchpot”

· Lumps everything together

· Even more thorough shift from common law to a view that everything becomes marital property.

· At divorce, everything goes into the pot; inheritances during the marriage, what you brought into the marriage, etc.

Deferred Community property (“Equitable distribution”)

· Create marital property from a view at the end of the marriage, with not much weight on the name(s) on the titles.
· Look at the total picture regarding a couple's assets, liabilities, and the conditions and resources of each, and arrive at an equitable division of assets.
Property distribution issues

What are the issues for someone who steps out of the workforce to support a spouse?

· Not accumulating wealth

· Not as employable in the future

Maintenance theory

· Need

· “Need” at what level?

· Sustained quality of life? (the ceiling)

· More than merely sustenance/survival (the floor)

· Doesn’t enter into the property theory when title theory is present (???)

· Rehabilitation

· Person needs time to get back on their feet (e.g., back to school, find suitable employment, retrain)

· Reimbursement

· Dalton – odd one, since it looks like it is more attached to loss compensation

· Not enough property to be awarded, so an ongoing reimbursement schedule needs to be established (a share of a future income stream)

Lump sum alimony is property distribution in disguise

· Has been used to soften the impact of the title system

The non- modifiability of alimony suggests a property distribution and not future need

Ferguson v. Ferguson (MS 1994) p595

Equitable distribution

Homemaker/cosmetologist/beautician filed for divorce from cable repairman after 24 years, charging adultery.

ISSUE: When a couple has been married 24 years, yet the only retirement benefits accumulated throughout the marriage are titled in the name of only one spouse, is it equitable to find only one spouse entitled to financial security upon retirement when both have benefited from the employer funded plan along the way?

· Court looks at 3 property division schemes: separate property, equitable distribution, and community property.

RULE: A spouse who has made a material contribution toward the acquisition of property titled in the name of the other may claim an equitable interest in such jointly accumulated property incident to a divorce proceeding.

· Material contribution includes indirect contributions, by virtue of domestic services and/or earned income that both parties have enjoyed rather than invested.

· The spouse w/o retirement funds in her name could instead have been working outside the home and/or investing her wages in preparation for her own retirement.

Mani v. Mani (NJ 2005) p606

No-fault alimony

No-fault alimony; 2 exceptions:

· Economic misconduct

· Egregious conduct

They lived an extravagant lifestyle almost exclusively out of her investment income. He was a lazy, adulterous slug.

ISSUE: Is it inappropriate for one partner to support the other at all?

RULE: Economic fault is a valid alimony factor, but consideration of non-economic fault should be avoided because of its deleterious effect on the dissolution action.

Rationale for alimony

· Damages for breach of the marriage contract

· Share of the benefits of the marriage partnership

· Damages for economic dislocation (based on past contributions)

· Damages for personal dislocation (foregoing the chance to marry another)

· Compensation for certain specific losses at the time of the dissolution

· Deterrence or punishment for marital indiscretion

· Avoidance of a drain on the public fisc

HELD: To the extent that marital misconduct affects the economic status quo of the parties, it may be taken into consideration in the calculation of alimony.  Where marital fault has no residual economic consequences, it may not be considered in an alimony award.

Note:

· If a respondent spouse suddenly takes a job at 50% pay, the court may impute income in fashioning a decree.

· Considering non-economic fault can only result in ramping up the emotional content of matrimonial litigation and encouraging the parties to continually replay the details of their failed relationship

Standard of review for alimony

Intermediate p611

Michael v. Michael (MO App. 1990) p618

Alimony as rehabilitation and maintenance

Another lazy bum, awarded 21.5% of the marital property.

RULE: Statutory authority to divide the marital property in a just manner, after considering all relevant factors, including:

· Each spouse’s economic circumstances;

· The contribution of each to the acquisition of the marital property, including homemaker contributions;

· The value of the non-marital property of each; and

· The conduct during the marriage.

HELD: Trial court’s division of property was against the weight of the evidence and therefore an abuse of discretion. 

· They thought he should have gotten more!

Rationale

· Property division should reflect the concept of marriage as a shared enterprise similar to a partnership.

· Property division should be utilized as a means of providing future support for an economically dependent spouse.

· Maintenance is awarded when one spouse has detrimentally relied on the other spouse to provide the monetary support during the marriage.

· Rehabilitative maintenance is appropriate where there is substantial evidence that the party seeking maintenance will or should become self-supporting.

Rosenberg v. Rosenberg (MD App. 1985) p620

Interpretation of statutory alimony factors

Lucas v. Lucas (WV 2003) p629

Changing circumstances

Post-divorce, she was in a 2-yr cohabitation relationship, his gross income decreased from $128K to $117K.

RULE: WV statute: In the discretion of the court, an award of spousal support may be reduced or terminated upon specific written findings by the court that since the granting of a divorce and the award of spousal support a de facto marriage has existed between the spousal support payee and another person.

· Rehabilitative spousal support not reduced by de facto marriage.

· Spousal support award in gross not reduced by de facto marriage.

HELD: Need to compare the financial status and need of the parties both at the time of the original award and now, taking into consideration the effects of any assistance provided as a consequence of the de facto marriage.

Note: Because of the potentially unstable nature of a de facto marriage, the court also recognizes that it would rarely be an abuse of discretion to preserve its future options by granting a nominal alimony award. 

In re Werthen (1st Cir 2003) p634

Bankruptcy

ISSUE: Did the divorce court judge intend a particular award to be for support (non-dischargeable) or for a property division (dischargeable)?

RULE: USCode: Alimony (nor child support) cannot be discharged under bankruptcy.

HELD: A payout of fixed property in installments is another way to recognize resources available from the payor in fixing support.

Notes:

· Conceptually, support payments are what are given to provide for the upkeep of the recipient spouse and children, while other divisions or payments serve different purposes.

· The central problem is that the two supposedly separate categories overlap because the need for ongoing support will often depend on how much property the less well-off spouse is given outright.

· Twist here: the evanescent obligation that he pay her 1/3rd of his future bonuses – could easily be manipulated downward within a family company.

· Bankruptcy court makes its own decision as to how to evaluate an award.

· Separation agreement should assign the other spouse an interest in the property, instead of merely distributing money.

· The money will be discharged, but the assigned interest makes the spouse a creditor.

Pensions

Vested or unvested future benefits

· Vested

· Present right to take value from the plan

· Unvested

· Employee still has to fulfill conditions before any value can be taken out

Qualified or unqualified

· Qualified

· Qualifies for IRC exemption from income

· Only pay taxes upon retirement, when your tax bracket will be lower

Defined benefit versus defined contribution

· Defined benefit

· You will receive X per month upon retirement

· Defined contribution

· 401(k) plan, named after the relevant IRC

· You contribute X per pay period and your employer contributes Y

· Your contributions are pre-tax

Intersection with Family Law is the attachment of unvested pensions – too speculative an asset?

· Rationale:

· Many cases – not enough property to go around; court looking for property

ERISA

· Could not attach pensions because of overriding fears that people may sign away their pensions when it would not have been in their interests to do so (e.g., predators) – inalienability

· Subsequently modified by statute to permit attachment by Retirement Equity Act (“REA”)

Qualified Domestic Relations Order (QDRO)

· Directs distribution of pension benefits from the plan directly to the former spouse who has a legitimate (legal?) claim

Strategy

· Wait until the pension is going to be distributed before attaching

· Better understanding of actual value

Valuation of future interests

· Present Value

· Need certainty of the future income streams

· Immediate payout based on actuarial probabilities rather than actual events

· Variability in future actions

· Change of employment, including unemployment

· How far out should the future interests be attached?

· How else to treat these as community property?

· Present division p645

· Delayed distribution until the pension matures

· The trial court determines at the time of trial, the percentage share of the pension benefits to which the non-employee spouse is entitled.

· Reserved jurisdiction p645

· Delayed distribution until the pension matures

· The trial court reserves jurisdiction to distribute the pension until benefits have matured.

Bender v. Bender (CT 2001) p641

Unvested pension benefits

ISSUE: In a dissolution action, are unvested pension benefits subject to equitable distribution?

RULE: Statute provides that a trial court may assign to either the husband or the wife all or any part of the estate of the other.

HELD: Defendant’s expectation in his pension plan is sufficiently concrete, reasonable and justifiable as to constitute a presently existing property interest for equitable distribution purposes.

Notes:

· Is the expectation of a benefit attached to an interest too speculative to constitute divisible marital property?

· Retirement benefits, whether vested or unvested, are significant marital assets, and may be, as in the present case, the only significant marital asset. To consider the pension benefits a nondivisible marital asset would be to blink our eyes at reality.

In re Marriage of Roberts (IN App. 1996) p650

Law degree is not marital property

ISSUE: Can a degree obtained during marriage by one party be considered marital property upon divorce?

An issue when there is not enough property to go around; trying to capture future value for present division; reimbursement awards being made over time.

HELD:

· Law degree is not marital property.

· Loss of employment income during school is not reimbursable dissipated property.

Rationale:

· Valuation of a degree is fraught with uncertainty.

· Valuation would ultimately result in an award beyond the actual physical assets of the marriage.

· No dissipation of the marital estate as there was no foolish or aimless spending.

Financial considerations p655

Loss of opportunity

· Contract action: expectation damages

· Put you in the position you expected to be in had the contract been executed satisfactorily

· Contract action: reliance damages

· Put you back in the position you would have been in before the contract was entered into

Valuation

· Cost value approach

· Opportunity costs approach

· ROI theory using PV of student spouse’s earning capacity

· Time-based future contribution reimbursement, valued at one-half the student spouse’s earning power

Alimony versus property?

· Flexibility?

· Needs of the case?

· Modifiability?

· Property awards are final

· Doesn’t restrict future alienability of the property

Continued alimony upon remarriage?

· Earned the right to future maintenance

· Marriage as an investment in your future

· Caveat emptor

· Other investments aren’t protected

· Assumes static state

· Risk/return decision that should be viewed ex ante and not ex post

· Remarriage as a new contract entered into, while still maintaining the existing contract for alimony

· Upward escalation over time

· Tracks closely with marriage as an investment

Rykiel v. Rykiel (FL 2003) p659

Taxation

ISSUE: Can alimony be nontaxable to the receiving party (and therefore nondeductible to the payor)?

RULE: IRC § 71

HELD: A divorce decree may provide that alimony payments are to be excluded from the gross income of the payee and not deducted by the payor.

Notes:

· Spouses may well have different tax brackets.

· Shift alimony payments to the higher tax bracket so as to capture more of a tax deduction, while the alimony receipts then get taxed as gross income at a lower rate.

separation agreements

Separation agreements

· Originally disfavored because they thought it would facilitate divorce.

· Must be adopted by the court under independent scrutiny if children are involved.

· Goes to the capacity of the parties privately order their own affairs.

Jurisdiction

Marriage is the rem

Domiciliary status controls for establishing jurisdiction

· With domiciliary status, can grant divorce

Need personal jurisdiction for other actions, such as child support, alimony, property

Get the divorce, ex parte, in CA, but the

· Party in MA challenges the divorce

· Are there grounds for vulnerability? Yes:

· The person who petitioned for it in CA was not, in fact, domiciled in CA

· Did CA have subject-matter jurisdiction?

Can file a special appearance to challenge jurisdiction or the filing party’s domiciliary status

· However, challenging the divorce would be to accept the court’s jurisdiction over the action.

Federal and Domestic Relations Exception

Sosna v. IA (1975) p582

Durational residency requirement

RULE: IA statute required that the petitioner in a divorce action be a resident of the state for the last year.

HELD: IA may insist that one seeking to divorce have the modicum of attachment to the State required here.

Notes:

· Balancing of state’s interests and petitioner’s interests

· State

· Protection against status as a divorce mill

· State taken advantage of and thereby incurring an undue burden

· Petitioner

· Right to privacy

· Statute delayed her access to the courts, but by fulfilling the residency requirement, she could ultimately have the same opportunity for adjudication which she asserts ought to have been hers at some earlier point in time.

· Different from denial of welfare benefits which would be irretrievably lost.

Dissent

· Domicile shows an intent to remain in the state, so shouldn’t that be enough?

· Delay can be a matter of some consequence

· DV; “intolerable, destructive relationship”

Can now invoke Zablocki (1978 – after this case, so it may be ripe for re-litigation)

Ankenbrandt v. Richards (1992) p586

Domestic Relations Exception to Federal Diversity Jurisdiction

ISSUE: Is there a DRE to federal jurisdiction? If so, does it permit a district court to abstain from exercising diversity jurisdiction over a tort action for damages?

HELD: DRE only relates to

· Divorce

· Child custody

· Alimony

Not in the Constitution; state courts should be the courts for family matters; a tort is too private a matter for the federal court to want to take on (??)

Policy considerations:

· Decrees involve 

· Retention of jurisdiction by the court; and

· Deployment of social workers

· Judicial economy based on interaction with local government organizations

· Judicial expertise based on a century-plus of special proficiency gained from experience

THE CHILDREN

Child support & child support enforcement

Child support objectives

· Meet the child’s basic needs and then enjoy the standard of living of the child’s higher earning parent.

· Want to avoid giving disincentives to either parent to work.

· Why don’t people pay child support?

· Big reason may just be one of cutting your [emotional] losses and moving on.

Federal statutes

· Uniform Reciprocal Enforcement of Support Act (URESA) (am. 1956); Revised (REURESA) (1968)

· A State adopts its version of URESA/REURESA, which lays out the requirements for the state to make original orders, recognize foreign orders, and modify any outstanding order.

· An obligee could establish paternity, establish a support duty, enforce an existing support order for both arrears and prospective support, seek a new order in a higher amount, and register a foreign support order in a second state.

· The forum state frequently asserted the right to enforcer any outstanding support orders. Under the anti-supercession clause, however, this led to the anomalous result of more than one valid support order being in effect in more than one state.

· There was excessive relitigation of cases and the establishment of conflicting orders, leading to confusion, waste of judicial resources, disrespect for the courts, and a diminution of public confidence in the law. 

· Lack of uniformity in the laws regarding child support orders encouraged noncustodial parents to relocate to other states to avoid the jurisdiction of the courts of the home state. This contributed to the relatively low levels of child support payments in interstate cases and to inequities in child support payment levels that were based solely on the noncustodial parent's choice or residence.

· Shortcomings

· No long-arm provision.

· Had to file in the initiating state; forwarded to the responding state; no jurisdiction in the responding state on obligor’s counterclaims.

· Only obligees could initiate actions. Even though obligors may have had legitimate reasons for leaving the state (e.g., job relocation), they could not seek modification in the court.

· The biggest problem was that a URESA order did not nullify, and was not nullified by, any other support order, regardless of the priority of issuance, unless as specifically provided by the court. This led to conflicting obligations.

· Uniform Interstate Family Support Act (UIFSA) (1993)

· States adopts their version of UIFSA, which lays out the requirements for the state to make original orders, recognize foreign orders, and modify any outstanding order.
· Home state. The state in which a child lived with a parent or a person acting as a parent for at least six consecutive months immediately preceding the time of filing of a petition or comparable pleading for support and, if a child is less than six months old, the state in which the child lived from birth with any of them. A period of temporary absence of any of them is counted as part of the six-month or other period.

· Continuing, exclusive jurisdiction

· UIFSA § 205 provides that the tribunal that issues a valid support order retains “continuing, exclusive jurisdiction” to modify an existing order, as long as the obligee, the obligor, or the child remains in the issuing state. 

· Probably the most important provision of UIFSA, for it limits the number of duplicate and conflicting orders, and reduces forum shopping by parents seeking to increase or decrease the amount of child support payments.

· “Spring-back”

· UIFSA § 611 provides that even when both parties have left the original issuing state, and that state thus loses continuing, exclusive jurisdiction, when one party moves back to that state and no other state has taken continuing, exclusive jurisdiction, then the original issuing state’s continuing, exclusive jurisdiction “springs back” into being.

· Exceptions: 
· An agreement of the parties; or 
· The obligor, the obligee, and the child have permanently left the issuing state.
· Only one controlling order. Establishes priority among orders to achieve one order, one time, one place - there can be only one controlling order.  Several states may enforce a support order at the same time, but all states will be enforcing the same amount.
· Long-arm provision. Allows the state to assert jurisdiction over a nonresident and to process the case locally. Bases for exercising jurisdiction include: 
· The individual resided with the child in the forum state;
· The individual resided in the state and provided prenatal expenses and support for the child;
· The child resides in the forum state as a result of the acts or directives of the individual;
· The individual engaged in sexual intercourse in the state and the child may have been conceived as a result of that sexual act. Section 201.
· Direct withholding. Under Section 501, an attorney or a child support agency can send an income-withholding order directly to an out-of-state employer, regardless of whether the employer does business in the issuing state. This one-state enforcement mechanism is in addition to the traditional two-state mechanism found in URESA for establishing paternity and support, for enforcing support, and for modifying support.
· Available to both obligors and obligees. Both can register an order under UIFSA (URESA: only obligees). 
· Ease of reciprocity. UIFSA eliminates the requirement that URESA be enacted in a state before another state can enforce its order. The reciprocity language thus allows for easier enforcement of Canadian and Mexican orders, provided that the orders substantially conform to the principles of UIFSA.
· Enforcement by registration. Under URESA, obligees may have been reluctant to register an order because URESA allowed multiple support orders. URESA in effect encouraged an obligee to begin a second suit in the responding state rather than utilizing the process of registration. In contrast, UIFSA makes registration the primary means by which support is enforced in a non-issuing state.
· Retroactive application. “As a remedial statute, and one not affecting substantive rights [just procedures], it is proper that UFISA should be applied retroactively.”  Child Support Enforcement Div. of Alaska v. Brenckle, 424 Mass. 214, 220 (1997) (recognizing that “all URESA proceedings, whether pending or previously adjudicated, be subjected to” UIFSA).
· Full Faith and Credit for Child Support Orders Act (FFCCSOA) (1994)
· Administrative:

· As a jurisdictional statute, it is authorized by the Full Faith and Credit Clause of the United States Constitution, which empowers Congress to enact general laws, and to prescribe the manner in which state acts, records, and proceedings shall be proved, and the effect thereof. U.S. Const. art. IV, sec. 1. (The Parental Kidnapping Prevention Act (PKPA) is codified at 28 U.S.C. § 1738A; the Defense of Marriage Act is codified at 28 U.S.C. § 1738C.)

· As a federal statute, it pre-empts all similar state laws pursuant to the Supremacy Clause of the United States Constitution, U.S. Const. art. VI, § 2. 
· Retroactive: in the states that have considered the issue of retroactivity, all have concluded that it may be applied retroactively to support actions that were pending when it was enacted.
· Lays out jurisdictional requirements for state courts to recognize, enforce, and modify orders of sister states.
· Central purposes:

· Facilitate the enforcement of child support orders among the states;

· Discourage continuing interstate controversies over child support in the interest of greater financial stability and secure family relationships for the child; and

· Avoid jurisdictional competition and conflict among state courts in the establishment of child support orders.

· The most important concept in the FFCCSOA is that of continuing, exclusive jurisdiction. If an order is made consistently with the FFCCSOA under subsection (c), then under subsection (d), the originating court has continuing, exclusive jurisdiction over the order so long as the state is the child's state or the residence of any party, unless the court of another state, acting in accordance with subsections (e) and (f), modified the child support order. 
· A URESA court cannot modify a child support order merely because such an order has been registered in the state. 
· Whereas a state would previously not hesitate to issue a new order under URESA, a state is now much more cognizant of its inability to do so.

Child support & statutes of limitations

· UIFSA § 604(b); FFCCSOA § (h)(2):

· In a proceeding for arrearages, the statute of limitations under the laws of the forum state or of the issuing state, whichever is longer, applies.

Child support payment problems

· Reasons given for not paying support:

· No money to pay (38%)

· Not allowed to visit (23%)

· No control of spending (14%)

· Did not want child (13%)

· Not the father (12%)

· Financial accounting

· Noncustodial parents have often stated that if they could just see how the child support money was being spent, they would more willingly comply with the child support order. If this were true, then compliance should be highest in those states that allow the noncustodial parent to demand an accounting. This is not the case, however. Indeed, compliance rates in those states that allow an accounting are below the national average.

· Reasons why states have refused the noncustodial parent the right to an accounting: (1) only the child, as beneficiary of the fiduciary duty of the custodial parent, may request an accounting; (2) requests for an accounting would place an undue burden on the courts; (3) requests for an accounting would place an undue burden on the custodial parent, effectively interfering with his or her right to make day-to-day decisions concerning the child.

· Custodial parents must be given the latitude to decide how child support will be spent: what clothes to buy, what camps to attend, what entertainment is appropriate and enriching. Allowing a noncustodial parent to demand an accounting effectively gives the noncustodial parent veto power over those decisions. It also imposes on the custodial parent tremendous record-keeping obligations that no one could meet. For example, part of the child support obligation is for transportation. Does the custodial parent have to keep track of gas and car maintenance? Part of the child support obligation is for housing. Does the custodial parent have to break down what part of the mortgage is for the child? Does that also apply to utilities?

· Lack of visitation

· Given that research has shown sporadic, infrequent visits when there is ongoing conflict between the parents is detrimental for children and, furthermore, conflict is the major predictor for the mother to want less father-child contact, these attempts could be radically counterproductive. It is a father's involvement, not contact, that benefits children. For a father to remain involved, regardless of his initial commitment to do so, the relationship and support from the mother is more important than incidence of father-child contact. Furthermore, research shows that continued involvement depends more on his satisfaction with his visitation rather than the number of times he has contact with the child.

Elisa B. v. Superior Ct. (CA 2005) p478

Child support after a lesbian relationship; parental duties

ISSUE: Is Elisa B. a parent of the twins born to her lesbian partner, under CA’s version of the original Uniform Parentage Act, thereby incurring an obligation to support them?

Note:

· Departs from the traditional view of a genetic parent

· Evolves from “mom and dad” to multiple mothers (surrogate and biological) to parents

· No longer an issue of two mothers, but two parents

· Presumption of a family support obligation

· At what point do you extend the parenting structure to encompass three parents? Grandparent, stepparent, or other relative?

· My observation: Would become support by committee

· 2 people has no tie breaker 

· Provides a better chance at uniform agreement as to child-related decisions

· “Mother” versus “parent” terminology and labeling

· Compelling state interests

· By recognizing the value of determining paternity, the legislature implicitly recognized the value of having two parents, rather than one, as a source of both emotional and financial support, especially when the obligation to support the child would otherwise fall to the public.

· First step towards providing children with equal rights and access to benefits

RULE: A woman is presumed to be a mother if she receives the child into her home and openly holds out the child as her natural child.

HELD: This is not an appropriate action in which to rebut the presumption of presumed parenthood with proof that Elisa is not the twins’ biological parent.

Parent by estoppel p667

· Generally, arises when a man has lived with the child for two years (or since birth) and believed that he was the biological father and continued taking parental responsibilities even after the belief no longer existed; or

· When an adult has lived with the child since birth or for two years, accepting full and permanent responsibilities and holding the child out as his or her own, pursuant to a co-parenting agreement with the parent or parents; and

· Recognition as a parent would serve the child’s best interests.

De Facto parent p804

· A person, other than a legal parent or parent by estoppel, who has regularly performed an equal or greater share of caretaking as the parent with whom the child primarily lived, lived with the child for a significant period (not less than two years), and acted as a parent for non-financial reasons (and with the agreement of a legal parent) or as a result of a complete failure or inability of any legal parent to perform caretaking functions.

Downing v. Downing (KY App. 2001) p668

Imposing support obligations: from discretion to guidelines

His income was $57K per month!

Child support guidelines: Theory

· As parents’ income increases, they spend marginally less on their children.

RULE: KY guidelines

Domestic Relations Commissioner

· Reasonable needs of the children

· Standard of living enjoyed by the parents

· Mathematical projection of the child support guidelines

HELD: While a trial court may take a parent’s additional resources into account, a large income does not require a non-custodial parent to support a lifestyle for his children of which he does not approve.

· No increase or decrease.

Rationale

· Beyond a certain point, increasing the award creates a lifestyle for the children that the non-custodial parent disagrees with; only so much can be spent on the children, so the excess goes to the custodial parent; transfers the discretionary spending (treats, etc.) to the custodial parent.

· “3 pony rule”

· Beyond a certain point, additional child support serves no purpose but to provide extravagance and an unwarranted transfer of wealth.

Child support obligation models p672

· ALI

· Percentage-of-income

· Income shares

· Custodial parent’s income is off the table altogether

· Assumes that the custodial parent is doing enough in-kind support to warrant that

· Melson formula

· 4 states

· Not endorsed by ALI

Age

· In the wake of Vietnam, the age of majority was lowered from 21 to 18

· College expenses were suddenly not part of a parent’s responsibility

· Why should the child of a non-intact family have a greater right to college education than the child of an intact family?

· State does have an interest in making sure that children get educational support

· Empirical data shows that non-intact children get less educational support than intact children

· Privacy considerations if you seek to ensure that the child is pursuing the education

· Provide copies of grades?

· Get a B average?

· Be a full-time student?

Curtis v. Kline (PA 1995) p676

Post majority child support

No fundamental right to post-secondary education; therefore, merely rational basis review.

ISSUE: Does PA statute violate the 14A EP clause by allowing a court to order separated, divorced or unmarried parents to provide equitably for educational costs of a child, even after a child has reached 18?

HELD:
Statute is unconstitutional; no rational reason why those similarly situated w/r to needing funds for college education should be treated unequally.

· Children of intact families get no statutory support, while those from non-intact families do.

Pohlman v. Pohlman (FL App. 1997) p681

Modification of child support: remarriage and new families

Former husband sought to reduce his child support obligation, based on:

· Permanent decrease in income

· His remarriage and three children from that marriage

· Former wife’s remarriage

RULE: FL Child Support Guidelines

Standard of Review: Under the rational basis standard of review, a statute is presumed valid and will be upheld if the classification under the law bears some reasonable relationship to the achievement of a legitimate state purpose.

HELD: Guidelines pass muster.

· A non-custodial parent who elects to become responsible for supporting the children of a second marriage does so with the knowledge of a continuing responsibility to the children of the first marriage.

Notes:

· To what extent do we say to people who have a failed marriage that the state will structure their future responsibilities?

· She has remarried, so presumably has more money flowing through her relationship that is potentially available to the children; new resources available to support the children.

· He has remarried and has less money available for his older children.

Olmstead v. Ziegler (AK 2002) p686

Modification of child support: employment changes

FACTS: Settlement agreement specified that neither party would pay child support to the other, but he would pay for the child’s daycare and education expenses. He bombed as a lawyer: $53K to $13K in 4 years. Played computer card games; law partner dumped him; he quit law and went back to school to become a teacher.

RULE: Voluntarily reducing one’s income may not justify a modification of child support. Test for being voluntarily and unreasonably underemployed.

· When a parent makes a career change, consideration should be given to the extent to which the children will ultimately benefit from the change.

HELD: He was voluntarily and unreasonably underemployed – no reduction in his obligations.
State v. Oakley (WI 2001) p691

Imprisonment: criminal nonsupport and contempt of court

ISSUE: While on probation, Oakley cannot have any more children without demonstrating that he can support them and the ones he already has.

· Interestingly, the male justices say it is fine for his terms of probation to restrict him from fathering more children until he pays his past due child support and can provide for further children, but the female justices say it is not.

· Zablocki

· Fundamental right to marriage

HELD: The condition is reasonably related to his rehabilitation because it will assist him in conforming his conduct to the law.

Critique: How many rights can a judge impinge as a condition of probation?

Dissent:

· Would put incredible pressure on any of his future sexual partners to have an abortion.

· The majority imbues a fundamental liberty interest with a sliding scale of wealth.

· Unworkable condition as it won’t be violated until after the pregnancy is carried to term.

Child support and con law

Full Faith and Credit

· Once a judgment is made for child support, full faith and credit applies to get it.

· No retroactive modification without a subsequent decision.

· Can’t sit back and plead changed circumstances as a changed condition.

· Another state can only take over jurisdiction when neither party nor children reside in the original state.

· Original state can enforce until its authority is challenged; can continue to send for collection.

Prohibitions p697

· Imprisonment for debt (failure to pay child support)

· Involuntary servitude (employment under threat of imprisonment)

· Double jeopardy (civil and criminal contempt)

Letellier v. Letellier (TN 2001) p709

Modification and enforcement

RULE: Uniform Interstate Family Support Act (UIFSA).

· Can’t modify your order in the new state that you live in!

· Must seek a modification in the state in which the respondent lives.

HELD: Granted his motion to dismiss her modification petition on grounds that TN lacked subject matter jurisdiction.

Notes:

· Can make an argument that the modifiability of support orders renders them non-final; legislative action.

· Statute is for custodial parents, from their out-of-state position, to reach in to deadbeats within the state; not the other way around as was the case here.

· This restriction attempts to achieve a rough justice between the parties in the majority of cases by preventing a litigant from choosing to seek modification in a local tribunal to the marked disadvantage of the other party.

Child custody

Custody

Physical

· Custodial parent has day-to-day decision-making responsibility

Legal

· Shared decision making about major life decisions

Devine v. Devine (AL 1981) p727

Tender years presumption

ISSUE: Did the trial court’s reliance on the tender years presumption deprive the father of his constitutional entitlement to the equal protection of the law?

RULE: Tender Years Presumption: Recognized in AL as a rebuttable factual presumption based upon the inherent suitability of the mother to care for and nurture young children; to be the proper person to be vested with child custody.

· To rebut presumption, need clear and convincing evidence (high standard); fathers must prove affirmative maternal fitness.

HELD: The tender years presumption represents an unconstitutional gender-based classification that discriminates between fathers and mothers in child custody proceedings solely on the basis of sex.

Notes:

· Theory behind presumption: violate laws of nature to “snatch” infant from mother.

· “Yet even a court of common law will not go so far as to hold nature in contempt, and snatch helpless, pulling infancy from the bosom of an affectionate mother, and place iti in the coarse hands of the father.”

· So indeterminate that the judge can do whatever he wants, short of a blatantly impermissible ground. However, by listing several other factors, the judge shields his decision.

Best-Interests Standard p732

Extremely high judicial discretion in applying best-interests standard [judges learn how to cloak their decision in neutral sounding language] ( very difficult to challenge decisions.

· Not a test that compels transparency.

· Race not valid consideration under standard (strict scrutiny).

· Sexual orientation discrimination still occurs (not suspect classification – rational basis).

· Many states still have irrebutable presumption that children must not be placed in same-sex households after dissolution of marriage.

· Some states have rebuttable presumption.

· Nexus evaluation: must show injury to children from living in same-sex household [may be a harm court permitted to take into account].

· When focusing on the best interests of the child, parents must demonstrate deficiencies in other person’s parenting.

· Task of proving that you are best parent creates hostility.

However, bright-line rules not effective either [need to evaluate specific circumstances of individual cases].

Kramer v. Kramer (movie)

· No-Fault divorce still contentious.

Palmore v. Sidoti (1984) p734

Race and child custody

White parents divorced; mom marries a black man; dad seeks custody.

RULE: 14A meant to do away with all governmentally imposed racial discrimination.

HELD: Racial prejudice cannot justify a racial classification removing an infant form the custody of its natural mother found to be an appropriate person to have such custody.

Notes:

· Custody based on the best interests of the child is a substantial governmental interest for EP purposes.

· Private biases may be outside the reach of the law, but the law cannot, directly or indirectly, give them effect.

Sagar v. Sagar (MA App. 2003) p738

Religion and child custody

During contentious divorce proceedings between two devout Hindus, he moved for permission to perform a Hindu religious ritual upon their daughter.

RULE: 1A inquiry into the sincerity of a professed religious belief; DP protection of certain fundamental rights and liberty interests.

HELD: The appropriate recourse was an accommodation that intruded least upon both parents’ religious inclinations and, at the same time, was compatible with the child’s health and well-being (challenged order upheld).

Standard: Child’s health and well-being.

Notes:

· Balancing of competing parental rights to direct their daughter’s upbringing and religious formation.

· Neither side advanced a compelling state interest.

· No evidence to support either proposition – that the child would suffer physical or psychological harm by undergoing or by not undergoing the disputed ceremony.

Fulk v. Fulk (MS App. 2002) p743

Sexual orientation and child custody

Menage a trios; she had an affair with an emotionally unstable woman. Chancellor granted sole custody to him; supervised visitation on Sunday mornings at McDonald’s for a minimum of one hour.

RULE: The best interest and welfare of the child (11 common law factors).

HELD: Inappropriate to consider some factors but not all.

Notes:

· His DV was swept under the rug.

Uniform Marriage and Divorce Act (UMDA) p746

· A parent’s sexual conduct is relevant to custody determinations only if the conduct has an adverse effect on the child (the “nexus test”).

Rowe v. Franklin (OH App. 1995) p751

Careers and child custody

Unemployed ironworker father and part-time Army pilot mom who applied to law school (and started a relationship with another man shortly after the breakup).

RULE: The best interest of the child.

HELD: Lower court really used a “reproval of the mother” test; no evidence suggested that the mother’s relationship had any unfavorable effect on the child..

Notes:

· Any state interest in competing lifestyles and/or morals should be limited to a determination of the direct or probable effect of parental conduct on the physical, mental, emotional, and social development of the child, as opposed to a determination of which lifestyle choices made by a parent are “correct.”

· Courts arte ill-equipped to determine which lifestyle choices are “correct.”

· Good: she’s a career woman.

· Bad: she’s a career woman.

Standards for selecting custodial parent

Domestic Violence


Required Proof


*All states require courts to consider DV in custody decision-making [factor in 
best-interests analysis] ( legal and physical


*Practically, DV not making big difference in custody decisions

· Most states require credible evidence of single incident causing serious injury or pattern of abuse

· Some states require clear and convincing evidence

· Some states require a criminal conviction

· Some states require DV against child [however, risk of physical child abuse increases w/ severity and frequency of violence against partner]

· ALI Principles: (1) parents must disclose battering in parenting plan submitted to court (§§2.06, 2.11); (2) batterers may not receive custody unless court orders measures to protect children and custodial parent (§2.11(2)(I)); (3) broad definition of abuse in custody determinations (§2.03(7)); (4) courts must be aware that abuser might try to use custody/visitation rights to harass victim-spouse (§2.11(c)); (5) self-defense does not constitute abuse


Visitation

· Children may still be able to see abusive parents: (1) supervised visitation; (2) transfer supervised to protect custodial parent; (3) daytime visitation (i.e., for concerns about sexual abuse); (4) public visitation 


Treatment Programs

· Treatment programs for DV: (1) may be used to rebut presumption that batterer should not be given custody; (2) visitation may be conditioned on completion of such programs; (3) treatment may be evidence that custody serves best interests of children [however, many judges overestimate anger management problems, rather than control issues]


Criminal Convictions

· Lizzie’s Law: MA prohibits parent convicted of murder of other parent from visiting child absent; also basis to deny custody

· Rebuttable presumption that parent convicted of first degree murder of other parent unfit to have custody or unsupervised visitation with minor unless court finds no risk to child’s health, safety, and welfare – must be on record


Friendly Parent Doctrine: court awards custody to parent most likely to maintain child’s relationship with other parent

· Children better off if maintain relationships with both parents

· Problem: one parent might have legitimate reasons for not wanting child to see other parent – i.e., physical/sexual abuse [price: that person loses primary custody]


*Parental Alienation Syndrome: neurotic compulsion on part of one parent to secure loyalty of child against other child [inappropriate use of children as 
confidants in terms of attacking other parent]


-Theory being debunked: not based on reliable scientific evidence


-Inappropriate for courts to consider testimony on PAS [might be used to rebut 
concerns about abuse]


Exposure to Domestic Violence

· Some states specify children’s exposure to DV is maltreatment

· NY: policy of charging mothers subject to DV with neglect of children (violated mothers’ DP rights) – Appeals Court held exposure to DV does not presumptively establish neglect, and removal requires additional particularized evidence


Batterers (Meier)

· Recidivism rates high for abusers
· Many abusers want custody to control former victim-spouse
· Individuals that need control rarely can nurture
· Many expect children to meet their needs
· “Power parenting:” control and strict gender roles
· Undermine mother and manipulative with children (convincing abuser better parent, etc.)
Physical Disability
· Physical health of parents relevant factor in best-interests analysis

· Formerly, parent with severe physical disabilities per se unfit
· Change from presumption of unfitness to effects of parent’s disability on child
· Warnick v. Couey: paralyzed father retained custody where child not adversely affected 
· In re Marriage of Carney: paralyzed father retained custody b/c essence of parenting lies in ethical, emotional, and intellectual guidance [handicap could be asset]
· Permitted where paralyzed, deaf, epileptic, stroke victims
· Courts occasionally presume detriment by imposing restrictions on disabled parents
· Criticism: disability provides little information about parenting abilities
· Popovich v. Cuyahoga County Court of Common Pleas: partially deaf parent should have had hearing assistance at custody hearing
· While actual physical custody may not be practical or appropriate in all cases, intent of legislature that both parents have opportunity to guide and nurture child and meet needs of child on equal footing beyond considerations or actual custody


Joint Custody Arrangements
· Joint legal and physical custody

· All states permit some form of joint custody arrangements

· As children get old enough to have a say, less joint custody arrangements occur

· Criticisms: (1) attempt to reduce child support by promise of commitment to share care for child, which becomes short-lived; (2) DV concerns

*Signifies departure from conventional childrearing – healthy development requires “omnipotent” parent


Joint Custody Approaches

1) Presumption of joint custody (sometimes parental agreement as prerequisite; others award over one parent’s objection)


2) Preference for joint custody (Bell)


3) Most common – joint custody one option in best-interests determination


Custody Awards
· Many states require parents seeking custody to file parenting plans

· Some states require parents to participate in parent education programs to improve post-divorce interactions among family members by teaching parents about negative effects of divorce on children and promoting ADR for disputes


Domestic Violence
· Some states consider abuse as factor in joint custody decisions

· Some create rebuttable presumption against joint custody when there has been abuse

· Some prohibit joint custody if evidence of abuse exists


Empirical Evidence of Joint Custody Arrangements

· After one year of court order, children in vast majority of families reside w/ mothers
· Irrespective of legal label attached to custody, most families adopt maternal residence arrangement w/in short time after divorce
· Reforms favoring joint physical custody failed to influence behavior b/c they were apparently inconsistent with private preferences of parents regarding custodial arrangements
· Laws expressed support for equal sharing of child care responsibility, but predicted role change has not occurred
Peters-Riemers v. Riemers (ND 2002) p757

Domestic violence

RULE: The court shall consider evidence of DV; finds credible evidence that DV has occurred and there exists:

· One incident of DV which resulted in serious bodily injury or involved the use of a dangerous weapon; or

· A pattern of DV within a reasonable time proximate to the proceeding.

This combination creates a rebuttable presumption that the parent may not be awarded sole or joint custody.

· Presumption may be overcome only by clear and convincing evidence that the best interests of the child require that parent’s participation as a custodial parent.

HELD: Granted his motion to dismiss her modification petition on grounds that TN lacked subject matter jurisdiction.

· Physical violence and illicit extra-marital affairs constituted grievous bodily injury and grievous mental suffering.

Bell v. Bell (AK 1990) p767

Joint custody: presumption, preference, or option?

Generally cooperative parents developed a crack: she unilaterally started placing their son in a day care.

RULE: The court may award shared custody to both parents if it is determined to be in the best interests of the child.

· Legal custody: shared responsibility in the making of major decisions affecting the child’s welfare.

· Physical custody: each is entitled to the companionship of the child over periodic intervals of time.

HELD: Joint legal custody is in the best interest of the child (frequent contact with both parents).

· Given the abundance of evidence indicative of their ability to cooperate in the child’s best interest, the court thinks the one conflict does not warrant the trial court’s finding of an inability to cooperate.

Hanke v. Hanke (MD App. 1992) p777

Restrictions on visitation

He sexually abused his 11-year-old stepdaughter before, and after the divorce. Trial judge granted him unsupervised four-hour weekly visitation periods with the child.

RULE: The ultimate test for custody and visitation is the best interests of the child.

HELD: Trial judge was wrong – should have provided a specific place for supervised visitation designed to protect the child fully with supervisors satisfactory to all parties.

Notes: 

· Past behavior is the best predictor of future behavior.

· Even if the trial judge were correct that she was not complying with the judge’s order  (moved out of state and was unwilling to allow visitation), his primary responsibility was to protect the minor child and not to punish her by ordering overnight visitation.

Visitation and Child Support

· Visitation normally will not be conditioned upon payment of child support.

· Visitation rights can be suspended for failure to pay child support [however, to further weaken non-custodial parents’ visitation will not facilitate future support payments] ( DP argument if not in parent’s capacity to pay.

· Child support supposed to be matched to what parent can pay.

· If mother creates difficulties with visitation, the court should not punish the child by allowing the father to not pay child support.

Turner v. Turner (TN App. 1995) p784

Denial of visitation

His visitation rights were denied for having not paid child support (financially unable; incarcerated during part of the time).

RULE: Generally, the most preferable custody arrangement is one that promotes the children’s relationships with both the custodial and non-custodial parent.

· The best interests of the child should guide child custody and visitation decisions. 

HELD: Remanded to determine if he willfully refused to pay child support.

Notes: 

· Visitation restrictions are not intended to be punitive to the child.

· Children should not be punished with a lack of support just because the mother has created problems.

· Visitation restrictions weaken the relationship between the non-custodial parent and the children, punishing the children.

· Doesn’t help to collect the arrearage; becomes a death spiral.

· Denial of visitation is warranted only when the non-custodial parent is financially able to support his or her children but refuses to do so.

Troxel v. Granville (2000) p789

Non-parental visitation statute

Never married, had kids, separated, he committed suicide, she sought to limit her mother and father-in-law’s visitation, and they filed a petition under WA’s statute.

RULE: WA statute: “Any person may petition the court for visitation rights at any time,” and the court may grant such visitation rights whenever “visitation may serve the best interest of the child.”

HELD: The statute, as applied, exceeded the bounds of the DP clause. 

· WA’s statute violated the parents’ right to determine the care, custody and control of their children.

Notes:

· Court observed that the mother was not cutting off the grandparents’ visitation altogether.

· The statute effectively permitted any third party seeking visitation to subject any decision by a parent concerning visitation of the parent’s children to state court review.

· No deference to the parents’ views.

· Creating parents, by various means (de facto, estoppel, etc.), extends constitutional rights to those people.

· Parental childrearing decisions = fundamental right.

14A Due Process:

· Procedural issue: Protect liberty of parents – limit who can assert visitation rights.

· Substantive issue: The standard a third party must reach in declaring visitation rights. 

· Critical thing is what it doesn’t decide - Doesn’t say what the standard should be! 

· The Court leaves this open, yet focuses on parental fitness – if parent fit, actions must be given deference.

DISSENT:  What is missing is the child’s best interest; the majority revolved around the parents’ rights.

· Children should have an opportunity to benefit from relationships with statutorily-defined persons.

· Demographic changes: grandparents play an important role.

· Must balance parents’ interests in raising children with child’s interests.
· Must promote relationships that provide benefits to children.
Jones v. Boring Jones (PA Super. 2005) p794

Child custody after a lesbian relationship

Trial judge awarded primary custody to the non-biological parent of a lesbian couple (J), as against the biological mother (BJ).

RULE: Once it is established that someone who is not the biological parent is in loco parentis, that parent does not need to establish that the biological parent is unfit, but instead must establish by clear and convincing evidence that it is in the best interests of the children to maintain that relationship or be with that person.

· Weighted best-interests analysis is based upon a consideration of all factors that legitimately affect the child’s physical, intellectual, moral, and spiritual well-being.

HELD: Trial judge was correct.

Note: 

· B ignored court orders, had a drinking problem, tried to sabotage BJ’s relationship with the children, and was generally unstable.

the role of experts
How to determine a child’s preferences?

· Guardian ad litem (“GAL”)

· Child testifies in court

· Very stressful

· Compounded by the parents

· In Camera testimony

· Don’t the lawyers have to present?

· Doesn’t it have to be recorded?

· Can’t be quite as cozy as a private chat with the judge would sound to be

· Child’s Attorney

· Traditional lawyer-client relationship and roles

· Best Interests Attorney

· Not necessarily representing the child, but rather his best interests

· Comes closer to how the GAL’s role is understood

· “Attorney” presumes advocacy

· Don’t have to be lawyers; can be social workers

· Recommendations?

· Usurps the court’s role

· GAL is a patronage system of the court

· Parties can develop and propose a list

· Investigative hours may be limited

McMillen v. McMillen (PA 1992) p808

Child’s preference

Only testimony at the most recent custody hearing was that of the almost-11-year old child.

RULE: Although the express wishes of a child are not controlling in custody decisions, such wishes do constitute an important factor that must be carefully considered in determining the child’s best interest.

HELD: Both households were equally suitable, so the child’s preference tipped the evidentiary scale in favor of his father.

Leary v. Leary (MD App. 1993) p812

Guardian ad litem

ISSUE: What do you do when the child expresses an interest in living with one parent, yet the attorney believes that this would not be in the child’s best interests?

RULE: MRPC 1.14: When the client is a minor, maintaining the ordinary client-lawyer relationship may not be possible in all respects.

Notes:

· Guardian ad litem’s primary responsibility is to the court.

· GAL may have to strike the middle ground between advocacy and fact finding.

In re Rebecca B. (NY App. 1994) p817

Role of experts

Court looked to three experts to: gather data; provide observations; make assessments; and educate the court.

RULE: It always comes down to the best interests of the child and the ability of the parents to provide for the child’s emotional and intellectual development, the quality of the home environment and the parental guidance provided.

HELD: Trial court’s award overturned; custody changed to him.

Appellant successfully showed the:

· Preference of the child to live with him;

· Bond that had grown between them;

· Petitioner’s rather punitive disciplining of the child, which would over time have a deleterious effect on the child; and especially

· Petitioner’s efforts to exclude him from the child’s life.

modification of child support
Considerations p822

· Material and substantial change in circumstances

· Best interests of the child

· Endangerment

· Initial moratorium

· Only provide an exception for endangerment of the child

· ALI

· Substantial change in the circumstances; or

· Harm to the child

· Move out of state

· Custodial parent may lose custody

· Is this a substantial change in circumstances?

· Courts are split

· Courts are wary of spite

· Remarriage

· What if the new spouse lives out of state?

· What if you want a fresh start?

Ciesluk v. Ciesluk (CO 2005) p823

Relocation

Custodial mom had an out-of-state job relocation.

ISSUE: What is the extent to which the parents’ needs and desires are intertwined with the child’s best interests?

RULE: Statutory factors:

· Reasons why the party wishes to relocate

· Reasons why the opposing party is objecting

· The history and quality of each party’s relationship with the child

· The educational opportunities for the child at each location

· The presence or absence of extended family at each location

· Any advantages of the child remaining with the primary caregiver

· The anticipated impact of the move on the child

· Whether the court will be able to fashion a new reasonable parenting time schedule

· Any other relevant factors bearing on the best interests of the child

Rights: Balancing of custodial parent’s right to travel with non-custodial parent’s right to care and control of the child.

HELD: Both parents’ constitutional interests, as well as the best interests of the child, will be best protected if each parent shares equally in the burden of demonstrating how the child’s best interests will be impacted by the proposed relocation.

· The majority time parent has the duty to present specific, non-speculative information about the child’s proposed new living conditions, as well as a concrete plan for modifying parenting time as a result of the move.

· The minority time parent may choose to:

· Contest the relocation in its totality, and thus seek to become the majority time or primary residential parent; or

· Not contest the relocation, but rather object to the revised parenting plan proposed by the majority time parent, in which case must propose his or her own parenting plan.

child custody jurisdiction & enforcement
Federal statutes

Pre-1968

· The abductor-parent could show up in a court having jurisdiction over that parent, having abducted the child, and obtain custody.

Uniform Child Custody Jurisdiction Act (UCCJA) (1968)

· Provides four alternate jurisdictional grounds for making a custody determination: home state, significant connection/substantial evidence, emergency, and last resort.

· Permits a court to decline jurisdiction for: inconvenient forum and unclean hands. 

· Two or more states could have jurisdiction concurrently on different grounds.

· Issuance of conflicting custody orders.

· Varying court interpretations undermined the uniformity of the law.

Parental Kidnapping Prevention Act (PKPA) 28 U.S.C. 1738A (1980)

· Governs the interstate effect that must be given to state court child custody determinations.

· Requires states to accord full faith and credit to custody decrees issued by sister states that substantially comply with the PKPA.

· Designed to eliminate possible concurrent exercises of jurisdiction by multiple states.

· The original decree state has exclusive continuing jurisdiction so long as:

· The initial custody order was made consistently with the PKPA’s terms;

· The original decree state continues to have a basis for exercising custody jurisdiction under state law (which need no longer be “home state”); and

· The state remains the residence of the child or of any custody contestant.

· When there is a conflict with the UCCJA, the provisions of the PKPA govern, owing to the Supremacy Clause. U.S. Const., Art. 6, § 2.

·  “Best interest of the child” standard.

Uniform Child Custody Jurisdiction and Enforcement Act (UCCJEA) (1997)

· Establishes jurisdictional rules consistent with the PKPA so as to obtain FF&C.

· Designed to clarify and unify the standards for courts’ continuing and modification jurisdiction in interstate child-custody matters.

· Intended to reduce jurisdictional competition and confusion, as well as to deter parents from forum shopping to relitigate custody.

· Makes “home state” jurisdiction the preferred basis for initial custody jurisdiction.

· Exclusive continuing jurisdiction.

· DV protection: Not just the particular child, but its siblings and parents are covered by a court’s exercise of emergency jurisdiction. Includes a provision to safeguard against address disclosure when there are safety concerns.

· Permits a court to decline jurisdiction for: inconvenient forum and unclean hands, but with different language.
·  “Significant connection” represents an elimination of the “best interest” standard.

Practice pointers

· Initial custody cases. File custody in the child’s home state. Do not seek a custody order based on significant connection/substantial evidence jurisdiction if another state has home state jurisdiction. If a custody action is filed in a significant connection state, the parent in the home state may seek dismissal of the suit on PKPA or UCCJEA grounds.

· Pre-decree abduction cases. File promptly in the child’s home state even if the child is no longer in the home state. The court can nevertheless exercise jurisdiction so long as the action is filed within 6 months.

· Modification actions. Bring suit in the state with exclusive continuing jurisdiction, otherwise the action may be dismissed.

· DV. A parent may obtain a temporary emergency custody order in the safe haven state, which may ripen into a “home state” custody determination.

In re Forlenza (TX 2004) p833

UCCJEA & Jurisdiction for child custody order modification

Divorced in TX; he had primary custody and moved several times, landing in CO; now wants to go to Taiwan; she requested a restraining order and he moved to dismiss.

ISSUE: Did the trial court properly apply the statute in deciding that it had exclusive continuing jurisdiction over the modification proceedings?

RULE: TX statute (~UCCJEA) provides that a TX court that has made an initial child-custody determination consistent with the statute has exclusive continuing jurisdiction over the determination until:

· A TX court determines that neither the child, nor the child and one parent, nor the child and a person acting as a parent, have a significant connection with this state and that substantial evidence is no longer available in this state concerning the child’s care, protection, training, and personal relationships; or

· A court of this or another state determines that the child, the child’s parents, and any person acting as a parent do not presently reside in this state.
Rights: Balancing of custodial parent’s right to travel with non-custodial parent’s right to care and control of the child.

HELD: The children have a significant connection with TX sufficient to support the trial court’s exclusive continuing jurisdiction over the modification proceedings.

Rationale: 

· The record established that the children visited TX on a number of occasions (including month-long summer vacation visits) and maintained a close relationship with their mother and other relatives residing in TX; all important UCCJEA considerations.

· Other states found continuing jurisdiction in absences of up to 8 years (CT: kids in CA).

· Second prong of rule did not apply as the mom still lived in TX.
Schuyler v. Ashcraft (NJ 1996) handout

UCCJEA, PKPA & jurisdiction for child custody & child support

Lack of DP during the course of 83 docket entries within 15 months; FL divorce order contained child custody and child support components.

QUESTIONS: 

· Did his later attempts to modify the FL order result in valid, modified enforceable orders?

· Did NJ gain jurisdiction to modify the FL order?
RULE: 

· Child custody:

· Under the PKPA, a state retains child custody jurisdiction until it is relinquished or lost.

· Also under the PKPA, a court may modify a custody determination of the same child made by a different state’s court, if: 

· (1) The [NJ] court has jurisdiction to make such an order; and

· (2) The court of the other state [FL] no longer has jurisdiction, or it has declined to exercise such jurisdiction to modify the determination.

· FL Order: “Jurisdiction is reserved over the parties and the subject matter for 6 months from the entry of this order.”

· Then, under the NJ UCCJA, NJ has jurisdiction to make a child custody determination by initial or modification decree if: 

· (2) It is in the best interest of the child that a NJ court assume jurisdiction because:

· (i) The child and his parents, or the child and at least one contestant, have a significant connection with NJ; and 

· (ii) There is available in NJ substantial evidence concerning the child’s present or future care, protection, training, and personal relationships.

· Child support:

· FF&C for Child Support Orders Act: Authority to modify is limited to circumstances where: 

· (1) The [NJ] court has jurisdiction to make such an order; and 

· (2) (A) The court of the other state [FL] no longer has continuing exclusive jurisdiction of the child support order because that state no longer is the child’s state or the residence of any contestant.

HELD: 

· FL had original jurisdiction under the PKPA.

· FL’s child custody jurisdiction lapsed after six months (express provision of the original decree) because no valid modification was entered before it lapsed.

· NJ has jurisdiction to modify the FL child custody order.

· FL’s child support jurisdiction still is in force and NJ has no subject matter jurisdiction for purposes of enforcing the child support provisions of the FL order.

Rationale: 

· Child custody: Lack of DP created a failure under the PKPA’s “reasonable notice” provision.

· FL’s modification order therefore not entitled to FF&C.

· Child support: Federal statute provided a different jurisdictional retention standard such that even though the FL order expressly divested FL from jurisdiction, the federal statute maintained jurisdiction. 

Note: Merely registering an out-of-state order in the forum state under URESA does not transmute the child support order into an order of the forum state that can be modified.
Child support and child custody statutes (Schuyler v. Ashcraft); UCCJEA (standard state custody statute)/PKPA (federal); UIFSA (state support)/FFCCSOA (federal).

Maybe bigamy/incest.

How we treat cohabitation; same-sex marriage/divorce.

Community property (held separate the pre-owned property and property through inheritance – split the property presumably 50/50 [equitable dissolution can change that] that came during the marriage); and 

Common law marriage (deferred community property; marital property); and

Hotchpot (throw EVERYTHING into the pot (MA) and then distribute) – “it all goes in”. Distinction in theory that may not be all that great in practice as the court can pay attention to who brought what to the marriage (equitable distribution).

Will have a statutory distribution of marital assets: know how to classify the various properties.

Alimony statute (MA wraps them together).


Property – share (entitlement); current assets; compensation; contribution


Support – need; can be paid out of a future income stream

One of the greatest “assets” that a couple may have is their future earnings potential; might not have much property; courts like property since it leads to finality whereas support does not.

Lump sum alimony may be about compensation; blurring of the distinctions between property and support.

Rehabilitative support 

Marriage as a fundamental right; SJC is being cagey

Fraud. Context of annulment. Paradigm cases – willingness and ability to have sex and children; not about love (golddigging not held to be fraud as to the essentials).

Recent developments: The distinction between annulment and divorce has diminished (e.g., no-fault divorce). Could consider fraud as to the essentials if the child was  not raised under the pre-arranged relation.

Fraud has to be intentional! Otherwise, look for voidable/void marriages.

Child custody: DV and joint custody issues.

ALI principles? 

Themes:

Formulas and predictability. 

Preference for private ordering. These two are connected in that they encourage the parties to negotiate their matter between them and work it out. 

Also, look at its treatment of domestic partners – same as treatment of cohabitation and de facto parents and parents by estoppel; creation of visitation rights, etc. They are breaking down the distinctions between marriage and other formations – opening up the way for same-sex partners to enjoy marital constructs. Dalton sees this as a clever approach on the ALI’s part.
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