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FEDERAL COURTS

JUSTICIABILITY
1
Ban on Advisory Opinions
2

Must be an actual case or controversy

· Letters to the Justices
2
USSC does not give advisory opinions
· Muskrat v. United States
2

No adverse parties or concrete claims, therefore no case or controversy

Ripeness 
3
Review is not appropriate when the injury is speculative and premature 

· Abbott Labs v. Gardner 
3

Court allowed pre-enforcement review of labeling regulation because of the hardship in making them wait for review
Standing 
3
The determination is whether a specific person is the proper party to bring a matter to the court - Need to analyze with particularity to relief sought-likelihood of it happening again

Constitutional Standing Requirements
4

1. Injury – has suffered or will imminently suffer a personal injury

2. Traceability – the injury is traceable to the Defendant

3. Redressability – the remedy sought is likely to redress the injury 

· Allen v. Wright 
4

Parents of Black children did not have standing to bring suit against the IRS challenging an IRS policy 

· Federal Election Commission v. Akins 
5

A group of voters who challenged an FEC decision did have standing because the relevant statute stated that any aggrieved party could challenge the commission’s activity.  

Prudential Standing Requirements 
4
Is the plaintiff arguably within the zone of interest to be protected or regulated by the statute?  Congress may override, don’t worry about prudential requirements if Congress had created standing

· National Credit Union Administration v. First National Bank &Trust Co. 
5

Banks that brought suit against the Credit Union Administration claiming that they misinterpreted the Credit Union Act were arguably within the zone of interest
Mootness 
5

If events subsequent to the filling of the lawsuit resolve the case, then it should be dismissed.
Exceptions:
1. Wrongs capable of repetitions yet evading review- injury is the type that is likely to happen again to the plaintiff and will always become moot before the litigation can be complete

2. Voluntary Cessation – A case is not to be dismissed if the defendant voluntarily ceases the allegedly improper behavior but is free to return to it at anytime 

· Defunis v. Odegaard 
6

Discrimination case was moot because the law school had subsequently admitted the plaintiff and agreed to allow him to finish his last semester of school

· City of Los Angles v. Lyons 
6

Despite the fact that the city had a placed moratorium on the use of chokeholds, the case was not moot because the moratorium was not permanent and the city could start chock holds against, but Lyons did not have standing to seek injunctive relief.

FEDERAL QUESTION JURISDICTION 
7
Deals with congresses power to vest the federal courts with federal question jurisdiction and the interpretation of statutory grants of authority to the federal courts to hear federal questions 
Constitutional Scope of Federal Question Jurisdiction
7

Federal courts have jurisdiction in any case in which a federal question is an ingredient of the original case, even if other questions become layers in the case (expansive view)
· Osborn v. Bank of America 
7 

Arising under federal law means that there is a federal question that becomes important in the case
· Textile Workers Union v. Lincoln Mills 
8

In passing a jurisdictional grant must have wanted the courts to create a federal common law, which would be the federal ingredient (protective jurisdiction)

· Verlinden v. Central Bank of Nigeria 
9

Even though the cause of action was based in state law, the federal court did not violate Article III because issues of foreign commerce are a matter of federal concern. 
U.S.C. §1331 Jurisdiction (if there is a statue creating jurisdiction, then skip § 1331)
9
A case arises under federal law if it is apparent from the face of the plaintiff’s complaint either that the plaintiff’s cause of action was created by federal law; or if the plaintiff’s cause of action is based on state law that the federal law that creates a cause of action is an essential component of the plaintiff’s claim

· Louisiana Railroad Company v. Motley
9

Well-Pleaded Complaint Rule.  It must be clear from the face of the plaintiff’s complaint that there is a federal question.  It cannot be based on a federal law defense or on the plaintiff’s anticipation of a federal defense. 

· American Well Works Co. v. Layne & Bowler Co.
10

Arises under federal law if federal law creates the cause of action.  There is no jurisdiction because a federal question did not give birth to the plaintiff’s libel claim. 

· Smith v. Kansas City Title and Trust Co. 
11

If plaintiff presents a state law cause of action, the case may still arise under federal law a federal statue is an integral component of the complaint.  A federal question was presented by the plaintiff shareholder’s suit because the challenge to the federal bonds statue was an integral component of the plaintiff’s complaint and the plaintiff’s relief depended on a construction of the federal statue.
· Merrell Dow v. Thompson 
12

The federal statue must itself create a cause of action for a state law claim to use a federal statute.  Absence of federal cause of action in FDCA statute implies that congress intended to limit § 1331 jurisdiction.  Makes stautory creation of a cause of action much more important. 

When § 1331 is available for use in obtaining fed. question subject matter jurisdiction

1. explicitly created federal cause of action but no jurisdiction (but these statutes are usually created with jurisdiction) *

2. State cause of action and a “substantial” federal claim (but what does that mean?)

3. Implied federal cause of action and jurisdiction.  (Congress meant for there to be a cause of action but didn’t say it) *

4. Explicit federal cause of action and jurisdiction but claim is not made because plaintiff forgot to put it in. 

* Since Merrell Dow, the Court has been hesitant to find FQ jurisdiction except in 1 & 3

Declaratory Judgment and Federal Question Jurisdiction § 1331
13

Have to look at what the actual complaint for declaratory judgment and the underlying coercive action.  The declaratory judgment can’t be the sole reason that the plaintiff is in federal court
· Skelly Oil Co. v. Phillips Petroleum 
13

No federal question jurisdiction when the federal issue arose solely in anticipation of a federal defense in the underlying action.

· Franchise Tax Board v. Construction Laborers
14

Because state claim based on state law, ERISA claim could only be raised as defense so no federal question jurisdiction.

FEDERAL COMMON LAW
15
Development of legally binding federal law by the federal courts in the absence of directly controlling constitutional or statutory provisions to protect the federal government’s interest.

	Hierarchy of Law
	Constitutional Issue

Federal Statue

Federal Regulation

Federal Common Law

State Law


· Erie Railroad v. Thompkins 
16

Federal courts must apply the law of the forum state in diversity cases, there is no general federal common law but there are circumstances in which federal common law can be created

· Clearfield Trust v. United States 
17

Federal courts may develop federal common law to protect the proprietary interest of the U.S.

· Bank of America v. Parnel
18

Federal common law will be developed in suits between private parties only if applying state law will frustrate the federal interest. 

· Athereton v. Federal Deposit Insurance Co. 
18

State standard of fiduciary duty can apply if the state standard is higher than the federal 

· Banco Nacional de Cuba v. Sabbatino
18

Foreign policy interests justify common law

· Boyle v. United Technologies
18

Combining the 2 questions, the court found that federal common law determines liability for contractors making military equipment for the federal government
· Textile Union of America v. Lincoln Mills
19 
Congress intended that the federal court create a federal common law for labor-management disputes

Two part inquiry to determine whether to create federal law to safeguard federal interest

1. Is this an area of federal concern such that federal common law should apply?
2. If it is, then what should the rule be (copy state law principles or formulate a new rule)?
* Anytime the government is implicated, skip question #1

IMPLIED CAUSES OF ACTION 
19

Is the plaintiff part of the class of people who can invoke the power of the court?  Situation arises when federal law does not talk about who can bring a claim.  Much more important after Merrell Dow. 

Statutory Creations of Federal Common Law 
19
The court will create a cause of action because it is necessary to fulfill congress’ intent even though they were silent as to who can bring a claim under the statue.

· J.I. Case Company v. Borak
19 

Private party had a cause of action for violations of § 14(a) of the 34 act, because the cause of action advances the legislative purpose of the act

· Cort v. Ash
20

Court shifted from Borak and created a four prong test: 
1. Is the plaintiff one of the class for whose special benefit the statue was created; 
2. is there any indication of legislative intent, to imply a cause of action;

3. Is it constant with the underlying purpose of the legislative scheme; and

4. Is the cause of action traditionally the domain of the states?

· Cannon v. University of Chicago 
20

The Court implied a cause of action for a woman who brought a suit claiming sex discrimination in her denial of admission, based on the legislative intent of title IX.

· California v. Sierra Club
21

Based on only the first two Cort factors, the court concluded that the environmental organization did not have a cause of action under the Harbors Appropriation Act.

Constitutional Creations of Common Law Causes of Action 
21
Congress has not created an enforcement mechanism to protect certain constitutional rights or the given remedy is grossly inadequate, the court will imply a constitutional cause of action in the absence of any statue.

· Bivens v. Six Unknown Names Agents of The Federal Bureau of Narcotics 
21

Individuals whose rights have been violated should not be relegated to state law remedies, which might not be adequate to address the constitutional issues. 

· Schweiker v. Chilicky
22

Because congress created a remedy around the termination of benefits, the court found that there was no Bivens cause of action. 

USSC REVIEW OF STATE COURT DECISIONS (The Back Door)
23

Ability to review comes from a combination of Article III and the supremacy clause and is codified in 28 U.S.C. 1257, but authority to review is limited to questions of federal law.  USSC will not hear a case if the decision if the state’s highest court is supported by  state law rational that is independent of federal law and adequate to sustain the result or if the reversal of the state court’s federal law ruling will not the change the outcome of the case because the result is independently supported by state court’s decision on state law grounds.  If there is a presumption that the state court relied on federal grounds. 

· Murdock v. City of Memphis
24 

USSC does not decide issues of state law.  It only reviews questions of federal law and decisions of the state’s highest court are final and unreviewable on issues of state law.

· Fox Film Corp. v. Muller
25

If state judgment rests on federal and state grounds, the USSC cannot review if the state grounds are adequate to support the judgment 

· Michigan v. Long 
25

USSC rejected view that determination of the legality of the search was decided based on the MI Constitution, and found that it was unclear if the MI Supreme Court relied on the state or federal constitution.  Creates presumption that it was decided on federal law grounds.

Supreme Court Review of Incorporated Law
26

Where a state law issue is integrally tied to a federal question, the USSC may review as to ensure the federal rights.  The state rules can be adopted as federal common law as long as the state rules do not 1) discriminate against the federal law or 2) run counter to federal law. 
· Standard Oil v. Johnson 
26

In order to determine whether the post fits the exemption, the court would have to determine whether the post is a department of the U.S., a federal law question so there is jurisdiction to review. 

· Reconstruction Finance Corp. v. Beaver County
27
USSC will not overrule the state court decision so long as the states do not discriminate against federal interest
Procedural Barriers to Supreme Court Review
27

When a petitioner fails to meet a state procedural requirement in raising a federal issue and raises the federal issue latter the supreme court will defer to the state and find that their procedural bar is independent and adequate so long as it was not theoretically impossible to anticipate what the state court would do. 

· Herndon v. Georgia 
27

Herndon should have anticipated that that the statute would have been reinterpret so it was not theoretically impossible to anticipate what the state court would do and the state ruling will serve as a bar to USSC review

· Ford v. Georgia 
28

The Georgia rule was not a bar to USSC review because the rule did not exist prior to the case so there was no way for the defendant/petitioner to have followed the rule. 

Rules on Supreme Court Review of State Court Decisions

1. Is there a federal question?

2. Was it correctly raised in the state court (procedural bars)

3. If yes, was the federal question correctly decided?

4. If the state court got the federal question right, it is affirmed get out.  But if the state court got the federal question wrong, then the USSC will address the federal question

5. Independent and Adequate Question – If the decision would hold up the same way without the federal question, then affirm the state court.  But if the decision does not hold up without the federal question, then reverse/full scale analysis.

SOVEREIGN IMMUNITY 
28

· Hans v. Louisiana
29

States are immune from suits both by their own citizens and by citizens from another state

· Seminole Tribe v. Florida – Abrogation under the Commerce Clause
30

Congress lacks the authority under the commerce clause to abrogate state sovereign immunity

· Fitzpatrick v. Bitzer – Abrogation under § 5 of the 14th Amendment
32

Congress can abrogate state sovereign immunity under section 5
· Kimel v. Florida  
32

The abrogation part of the Age Discrimination in Employment Act was found to be unconstitutional because it failed the Bourne test so it was passed under the commerce clause, which does not allow abrogation. 

· Alden v. Maine – The Forum Issue
31

Congress can not force a state into federal court or state court under the commerce clause.

Identity Problem-Who is the State
33
A federal court may order future compliance by state officials but it can not compel payment of damages to compensate for past violation.

· Ex Parte Young 
33

The 11th amendment does not bar suits against state officials to enjoin violations of federal law because the official is stripped of his authority.

· Edelman v. Jordan
34

11th Amendment does not bar prospective relief against state officers but does bar retrospective relief. 

· Seminole Tribe v. Florida
34

Because Congress created a remedy for violations of the Indian Gaming Act, then it must have been the only relief even though that means there is no relief because the Act is unconstitutional.

· Idaho v. Coer d’Alene Tribe 
34

Title is an area traditionally left to states so found that 11th Amendment barred the suit.  O’Conner, Scalia and Thomas want to limit Ex-Parte Young but not get rid of it while Rehnquist and Kennedy want to relegate Young to a case-by-case balancing test. 

· Penhurst State School &Hospital v. Halderman 
35

The federal courts can only grant relief against state officers on federal law grounds, not state law grounds. 

Ways to avoid Sovereign Immunity Problem

1. The state is consenting to suit.  This is a spending program and state did not have to participate.  By deciding to participate they consented to suit.  Consent must be explicit.

2. Congress has abrogated the state’s sovereign immunity.  Congress does not have authority to abrogate under the commerce clause and § 5 authority is limited by Bourne. 

3. Ex Parte Young – Sue the individuals who are acting in violation of federal law.  This is limited to prospective relief.  

4. The Federal Government can enforce the state’s violation.  Janet Reno doesn’t worry about Sovereign Immunity of the states.

42 U.S.C. §1983
35

Basis for most suits in federal court against local governments and state and local government officer to redress violations of federal law.  Created an affirmative cause of action 

Any Person
36

Follows Ex-Parte Young: 

· Will v. Michigan
36

Suits against state governments are not permitted under § 1983 and suits against officers in their official capacities are also barred, but Ex Parte Young still applies. 

· Hafer v. Melo 
37

The court reaffirmed the distinction between individual and official capacity suits. 

· Monell v. Department of Social Services
37

Cities are persons, but they may only be sued for their own unconstitutional acts, not for the acts of their employees.

· Board of the County Commissioner v. Brown 
38

The single instant of inadequate screening was not sufficient to prove that the county caused the injury. 

Acting Under the Color of State Law
38

We look at apparent authority , not true authority. Don’t have to be acting under a state policy.  Reflects the fact that § 1983 was enacted with a distrust of state courts. 

· Monroe v. Pape
39

Actions taken by police officers who stormed into plaintiff’s home were deemed to have occurred under color of state law even though they were not pursuant to any state policy and even though they may have violated state law. 

Who Violates the Constitution
39

Need state action – actions taken by an officer in their official capacity constitutes state action, whether or not the conduct is authorized by state law and a particular constitutional violation. 

· Paul v. Davis 
40

The plaintiff whose picture was circulated by the sheriff did not bring an appropriate action for the federal court because the wrong is defamation, a state tort claim.   

· Parratt v. Taylor 
40

Prisoner whose hobby kit was lost by prison guards did not allege an appropriate violation of the constitution through his due process claim because the state law remedy was adequate. 

· Zinermon v. Bruch
40

Parratt applies to claims of depravation of liberty as well as property only when the plaintiff is objecting to a failure to provided adequate procedural due process not if plaintiff claims a violation of a substantive due process right. 

· County of Sacramento v. Lewis
41

The Court declined to find a substantive Due Process claim for a man who was killed during a high speed chase by the police, because the action did not shock the conscience, which has to be done with intent. 

Or Laws
42

Laws means statutes for the purpose of § 1983 if they create rights.  (Thiboutot) can’t be used to enforce statutes that explicitly or implicitly precluded § 1983.  

· Penhurst v. Halderman
42

The act did not declare rights; it was merely a policy.  Not all acts of Congress are enforceable against the states. 

· Suter v. Artist 
43

Federal courts cannot enforce the act because the act provided for remedies through enforcement by the secretary of health and human services. 

· Blessing v. Freestone
43

The provisions of the act were too general to create enforceable rights.

What is a Secured Right (Blessing)?
1. Is the plaintiff the intended beneficiary of the provision in question?

2. Does enforcement strain judicial competence? 

· Has to be something that courts can do, that is not too unclear

3. Does the statute create a binding right? 

· Must be mandatory rather than precatory

· mandatory language – “shall” or “must”

· this is usually the main point of contention

4. Did Congress intend to preclude § 1983 relief?

· Burden here is different in § 1331 or implied cause of action because § 1983 is a remedy. 
Immunity for Officials
43
About the role and not the person.  An example of pure federal common law

Absolute Immunity (U.S. President; legislators; Judges; Prosecutors; and Administrators acting like these people) – immunity is from damages and from injunctions. 

Qualified Immunity (Cop; teacher; crick) – immunity from only damages; not injunctive relief. 

The decision of whether or not to grant immunity is a question of law based on a reasonable person standard, that a reasonable person would have known that his actions would violate clear constitutional norm.  This area is troubling for municipalities. 

· Harlow v. Fitzgerald 
44

Governmental officials performing discretionary functions generally are shielded from liability for civil damages insofar as their conduct does not violate clearly established constitutional norms. 

Doctrines of Restraint 
45

Sometimes a court has jurisdiction to heat a case and will decline to hear it 

Exhaustion 
45

The general rule is that a federal plaintiff must exhaust state administrative remedies before getting into federal court, but there a major exception for § 1983 claims.  Yet there are reasons to want to exhaust your remedies. 

· Patsy v. Board of Regents
45
§ 1983 plaintiff did not need to exhaust her administrative remedies because of the unique federal interest in § 1983

Pullman Abstention 
46

Federal court abstention is required when a state law is uncertain and a state court’s clarification of state law might make a federal court’s constitutional ruling unnecessary.  The England reservation allows you to come back to federal court and avoid issues of res judicata and collateral estoppel.

· Railroad Commission of Texas v. Pullman
47

The federal court should not resolve the federal constitutional question until the matter has been sent to state court for a determination of the uncertain issue of state law. 

· England v. Louisiana
47

The parties must inform the state court of the federal question and expressly reserve them for the federal courts in order to go back to federal court. 

Certification
48

Because of the certification process of going directly to a state’s appellate court, to resolve the state court question, the Pullman process has become less used. 

· Arizonans for Official English v. Arizona 
48

The district court should have certified the question of the Arizona English only law to the state court. 

Anti-Injunction Act 
49

28 U.S.C. § 2283 – a federal court can’t issue and injunction to stay proceedings in a state court except: 
1. as expressly authorized by congress;

2. where necessary in aid of its jurisdiction; and

3. where necessary to effectuate its judgments.

· Atlantic Coast Line Railroad Co. v. Brotherhood of Locomotive Engineers
49

The issuance of an injunction was not necessary to effectuate the judgment of the court. 

· Mitchum v. Foster
49

§ 1983 is an express authorization by congress to allow federal court injunctions to enjoin state court proceedings. 

Younger Abstention
49

This judge-made doctrine holds that federal courts may not enjoin pending state court proceedings except when the state court proceedings are conducted:

1. In bad faith;

2. patently and flagrantly unconstitutional;

3. federal court plaintiff’s rights can’t be protected by a defense in state court; and 
4. state court proceeding is fundamentally unfair. 

· Younger v. Harris
51

Federal courts can not enjoin pending state criminal proceedings except under special circumstances.

· Samuels v. Mackell
51

Younger applies when the federal court plaintiff is seeking a declaratory judgments and well as an injunction.

· Steffel  v. Thompson
51

A window of opportunity to get into federal court exists after ripeness and prior to the beginning of the state court proceeding.

· Doran v. Salem
52 

Steffel applies to injunctive as well as declaratory relief. 

· Hick v. Miranda 
52

A state court proceeding that is not “pending” when the federal court proceeding starts is pending for Younger purposes id there has been no federal proceeding on the merits. 

· Huffman v. Purse Ltd
53

Younger is applicable in civil cases that look like criminal cases. 

· Trainor v. Hernandez
54

Younger applies to any state judicial proceeding to which the state is a party

· Juidice v. Vail
54

Extended Younger to a state contempt proceedings which involved the state not in its sovereign capacity seeing to vindicate important state interests.

· Ohio Civil Rights Commission v. Dayton Christian Schools 
54

Younger applies to state administrative proceedings, which are full and fair

· Pennzoil Company v. Texaco
55

Younger applied even though there were no public parties of issues involving the states because of the integrity of the TX courts.

· New Orleans Public Service v. Council of City of New Orleans
55

The administrative actions did not warrant Younger abstention because they were legislative as opposed to adjudicative. 

Burford Abstention
55
Abstention is appropriate because of need to defer to complex state administrative proceedings, which have a primary purpose of achieving uniformity within the state. 

· Burford v. Sun Oil
56

Abstention was appropriate because TX had created complex state administrative proceedings based upon a need for centralized decision-making regarding the state’s resources. 

· Quackenbush v. Allstate Insurance Co
56

The power to dismiss cases under the Burford doctrine derives from the discretion historical enjoyed by courts of equity, so abstention is inappropriate in suits for money damages. 

Colorado River Abstention
56

Situation arises when a federal and state court have the same case before the, however the courts will only abstain in this parallel litigation under exceptional circumstances. 

· Colorado River Water Conservation District v. U.S
57

Because of the Congressional act, there were truly exceptional circumstances to dismiss the case from federal court. 

· Wilton v. Seven Falls Co. 
57

Even though there were not exceptional circumstances, the USSC concluded that the federal court had the discretion to abstain. 

Collateral Estoppel /Res Judicata and §1983 Actions 
58

The preclusive effect of state court judgments and proceedings on subsequent federal court litigation will depend on state law’s definition of what is precluded. 

· Allen v. Mc Curry
59

Determination that the search was lawful had collateral estoppel effect and precluded re-litigation of the same issue in the § 1983 litigation. 

· Migra v. Warren City School District
59

Migra’s § 1983 suit was preclude because she could have raised it at the same time as her state court claim.

· University of Tennessee v. Eliot
60 

The § 1983 claim is precluded because the state agency acted in a judicial capacity and so its decisions have a preclusive effect. 

Congressional Control over Article III Courts
62

Because the Article III Tribunals (ATTs) often decline or refuse jurisdiction, Non Article III Tribunals (NATTs) are often the ones deciding federal  issues.  Congress can also create NATTs.

· Commodities Futures Trading Commission v. Schor
62

Efficiency and experience: the benefits of an administrative alternative to federal court litigation have to balance ensuring fairness to litigants through an independent judiciary and maintaining the structural role of the judiciary through the separation of power, the underlying purpose and requirements of Article III.
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