I.  JUSTICIABILITY

I.  JUSTICIABILITY
These doctrines determine which matters federal courts can hear and decide.  They all implicate separation of powers.  

Two sources for these rules:

(1) Constitutional requirements:  Article III, §2 says they can only decide “cases and controversies.”  

(2) Prudential requirements:  In some instances policy mandates that court not intervene.  These requirements can be overridden by Congress.  

Arguments for having these restrictions/requirements:

(1) Court doesn’t want to intrude into areas committed to other branches of gov’t.

(2) Improve judicial decision-making by providing concrete controversies.  Court is only comfortable looking at concrete things, not abstract hypotheticals.  

(3) The doctrines conserve judicial resources, allowing courts to focus attention on matters most deserving of review.

(4) Promote fairness, because they prevent courts from adjudicating rights of those not parties to a lawsuit.  
A. 
Advisory Opinions
Fed Courts cannot issue advisory opinions.  Criteria to avoid being an advisory opinion:  

1.
Actual Dispute & Adverse Litigants (case or controversy).  

Letter from Jefferson to Justice Jay (p. 24)

 Asking for answers to long list of questions concerning American neutrality in war between France and England.  Jay said no because it would violate separation of powers.  Case and Controversy Clause – concreteness vs. abstractness - Article III says we can only hear cases and controversies.  This means there are two parties, one suing the other for relief.  The court feels more comfortable with a law suit between parties than simply a question posed to them.  Court wants to have set of facts to ponder and analyze.  Wants to be able to make more informed decisions.  Also there’s the notion of adversariness – in a case you know that the best arguments are being made on both sides.
Muskrat v. United States (S.Ct. 1911( (p. 26)

No jurisdiction, because the interests of the Native Americans and the gov’t were not adverse.  There is no Defendant. Here, 1902Congressional Act creates property allotments to Cherokees, but those allotments are changed in later Act.  Congress passes new law saying conflicts over titles should go to the court of claims.  Problem, creates jurisdiction where there is no suit between parties concerning a property right.  The US hasn’t gotten the land, so the Ps can’t sue the gov’t for the property.   The circumstances in which it would be appropriate for the court to determine whether a law is constitutional are when you have 2 parties, one of which is relying on a law that may or may not conflict with the Constitution.  So determining constitutionality of a law must arise when some party is using that law.  Courts business is to decide between the parties, and the determination of constitutionality is a byproduct of this decision. Holding: Basically, no advisory opinions.  As in common law, parties must be adverse in order for the court to decide.  
2. Finality

There must be a substantial likelihood that a federal court decision in favor of claimant will bring about some change or have some effect.  Must have finality.  

Hayburn (1792) (p. 26)  

Law says that courts are to give the preliminary ruling on the status of veterans benefits in distributing them to Revolutionary war soldiers. Not acceptable. A case is not justiciable unless the judiciary’s decision will have final, not merely preliminary, effect.  This protects dignity of SC.  If they make pronouncements that aren’t followed, that undermines them.  So they only want to take on cases that will have effect.  
B. RIPENESS
The issue is whether the situation has developed far enough for court to consider it.  (eg. whether the injury has occurred yet).  When a party may seek pre-enforcement review of a statute or regulation.  Two criteria for determining ripeness:

1.
HARDSHIP to party by denying review.  
The more a P can demonstrate substantial hardship to denial of pre-enforcement review, the more likely court is to find ripeness.  The more speculative and uncertain the harm, the less likely it is that review will be granted.  

Abbot Laboratories v. Gardner  (S.Ct. 1967) (p. 102)

FDCA requires that the drugs generic name be printed on all packaging and advertisements. FDA alleges that it is not ripe because it has not yet. Ripeness found because drug companies challenging regulations showed substantial hardship without pre-enforcement review.  Law itself is “chilling” because if violate law, many years before final adjudication on the merits.  They must do a lot to change their day-to-day business and they face severe criminal and civil liability if they don’t.  The regulation expects immediate compliance.
Poe v. Ullman 

Dismissed for lack of ripeness.  Married women for whom pregnancy was medically unadvisable and their doctors challenged a CT law preventing distribution or use of contraceptives.  Court said not ripe because there had only been one prosecution in over 80 years.  Likelihood of harm too speculative.  

Lyons 

No reason to think this P will be held in an life threatening chokehold, so P can’t show substantial hardship of denial of review.  
2. FITNESS of the issues for judicial review.  
Concreteness.  The more a question is purely legal and the analysis does not depend on a particular factual context, the more likely it is that Court will find ripeness.  The more judicial consideration of an issue would be enhanced by a specific set of facts, the less likely it is that court will find ripeness.

Abbot Laboratories v. Gardner  (S.Ct. 1967) (p. 102) 

The issue is purely legal: whether the statute does actually require the established name to be used every time.  It’s not about expertise of Commissioner.  Therefore, they’re saying that they don’t need to wait until something actually happens to the companies for not complying with the law.  They can decide the case with nothing more than what they already have.  
C. STANDING 
Determination of whether a specific person is the proper party to bring a matter to the court for adjudication.  

1.
CONSTITUTIONAL STANDING 

Tied to Case or Controversy clause of Article III)
a.
Cognizable Injury  (injury in fact)

Allen v. Wright (S.Ct. 84) (p. 35)
 Parents of black public-school-children challenging IRS enforcement of tax-exempt status to private schools.  Plaintiffs allege injury a citizens, and also direct injury by being denied a racially desegregated school system. Gives the three-prong set of requirements. With respect to the citizen standing claim, the Court says (1) that there’s no cognizable injury because insufficient to just claim that gov’t isn’t following the law.  (2) Claiming stigmatizing injury by discriminatory gov’t action isn’t enough, because that only applies to people who are personally denied equal treatment by the challenged discriminatory conduct.  Recognition of standing in these circumstances would mean that people could challenge abstract action that doesn’t affect them.  Citizen grievances are best left to the other branches of government.   Brennan’s Dissent:  Depriving child’s right to receive an education in a desegregated school is a harm of special significance.  It is therefore cognizable harm.  
City of Los Angeles v. Lyons 

 For injunction, P must show a likelihood of future harm.  P challenged LA’s police policy of using chokeholds.  Absent showing that he was likely to be subjected to it again, he had no more standing than any citizen of LA to get injunction, so no standing.  This has to do with concreteness vs. abstractness. 

Sierra Club v. Morton –

A mere interest in a problem is insufficient for standing.  Sierra Club sought to prevent ski resort.  No standing because none of the members had used the park.  

Lujan 

Congress gives citizen’s standing in anti-pollution legislation.  Plaintiffs challenge pollution in Egypt!  It would be concrete injury if they went back, but not if they didn’t.  
B.
Traceability

Injury is fairly traceable to D’s conduct.  (Causation).  This refers to whether the P’s injury arises from the D’s action.  It is backward-looking.

Allen v. Wright (cont’d)
Court deals with second claim, that the federal tax exemptions to racially discriminatory private schools in plaintiff’s communities impair their ability to have their public schools desegregated.  ( This fails because it is not fairly traceable to the asserted unlawful conduct of the IRS.  The line of causation between the conduct and desegregation of P’s schools is too attenuated.  It is speculative how many schools are receiving the tax exemptions, whether withdrawal of exemptions would make the schools change their policies, whether parents would decide to change schools, etc.  ** The Court doesn’t like triangle cases –  cases where you have to rely on other people to show causation.  The argument in Allen is that you’re making speculations not about the P, but about the private school system, and the behavior of white parents.  They want the harm to go directly from D harming P, rather than P going to private school system, parents, etc.  (Compare to FEC, where it’s somewhat less attenuated.  There, you still don’t know if the FEC will go ahead and force AIPAC to disclose info, but you’re still depending on the D.  In contrast, here you’re depending on other people – parents, etc.)  
C.
Redressability

Favorable court decision is likely to redress the injury.  This asks whether the relief requested is likely to improve the situation for the P.  It is forward-looking.

Allen – see above.

Lujan v. Defenders of Wildlife (S.Ct. 82) (p. 71)

Congress gives any citizen standing in this anti-pollution scheme.  Congress can recognize broad injuries, but can’t just circumvent constitutional requirements by creating standing.  When  the P himself is an object of the gov’t action being challenged, injury and causation are shown.  But when P’s injury arises from the governments allegedly unlawful regulation of a third party, more is needed.  In this circumstance, causation and redressability ordinarily hinge on the response of the regulated third party to the gov’t action and perhaps on the response of others as well.  In this case, standing is not precluded, but it’s more difficult to establish.  ** Again the harm is going through the behavior of other people.  We don’t know if invalidating the new regulation will change gov’t behavior.  Gov’t agencies might not comply with revised regulation, preventing redressability.    

2. PRUDENTIAL STANDING 

Not only must plaintiff’s meet constitutional standing requirements, but the court has these additional requirements that must be met.   

A.
Third Parties

A party may assert only her own rights and cannot raise claims of third parties before the court.  

B. Generalized Grievances:

P may not sue as a taxpayer or citizen who shares a grievance in common with all other taxpayers or citizens.  Can’t sue if injury is concern with having gov’t follow the law (only if the harm is not concrete otherwise).  Note: recent decision said this was constitutional, not prudential.  
FEC v. Akins (S.Ct 98) (p. 58)
Plaintiff’s sought to force membership disclosure with respect to a particular PAC.  Although this is a generalized injury, Congress creating a right. This is different from Lujan which only increased standing, here congress created a broad right, which effectively created a cause of action for any member of the public.  Here, however, respondents’ inability to obtain information, which should be made public, is a concrete and particular harm.  There is a statute that seeks to protect people from this precise kind of harm.  Dissent:  The injury complained of is not refusal to provide info, but refusal to commence agency action.  There is no standing for this kind of harm.  
US v. Richardson 

P claimed statutes providing for secrecy of CIA budget violated Constitution’s requirement for regular statement of expenditures.  Court said no standing because he only claimed injury as citizen and taxpayer.  No “logical nexus” between P’s asserted status of taxpayer and claimed failure of Congress to require more detailed report of expenditures.  

 Lyons 

 He can’t claim standing based on possibility of other people having chokeholds in future.  
Friends of the Earth v. Laidlaw Env. Services (S.Ct. 00) (supp. p. 1)

Clean Waters Act creates permit and regulation for companies disposing waste into water, noncompliance is a violation of the act.  The act specifically allows any person having an interests standing to enforce the act.  All damages go the U.S., and citizens can enforce if the state is not “diligently prosecuting” the case.  Because Laidlaw ceased operations during course of suit, Appeals court vacated the judgment against them as moot.  Court is satisfied that plaintiff’s have sufficient standing.  Fist, plaintiffs must prove standing with respect to each form of relief sought.  Here, court said plaintiff’s have shown injury by the fact that the pollution effected the lives of the plaintiff’s in making them stop fishing, swimming, hiking and use of the area (plaintiff’s do not need to show actual harm to the environment, standing focuses on them). With respect to the civil penalties, plaintiff’s have standing under the redressability prong because of the deterrent effect of civil penalties to other violators and to future conduct of the company.
C. Zone Of Interests

A party must raise a claim within the zone of interests protected by the statute in question.  This applies when a person is challenging an administrative agency regulation that does not directly control the person’s actions
.  

NCUA v. First National Bank & Trust  (S.Ct. 98) (p. 75)

Banks have standing to challenge a change in federal regulations that would allow credit unions to compete more directly with the banks.  Although there was no indication that the federal law restricting credit union membership was intended to protect the economic interests of banks, the Court concluded that Ps are not required to show that Congress intended to benefit them.  Rather Ps need only show that the statute arguably protects their interests.  Based on this relaxed standard, the Court concluded that the federal law restricting the operation of credit unions arguably protects the interests of their competitors.  Dissent:  The statute was not meant to protect Banks.  
3. MOOTNESS

Burden on defendants to prove. f events subsequent to the filing of the case resolve the dispute, the case should be dismissed as moot.  The requisite personal interest that must exist at commencement of litigation (standing) must continue throughout its existence (mootness).  Case can be rendered moot at any point in litigation. 

Defunis v. Odegaard (S.Ct. 74) (p. 111)

White plaintiff sues U. of Oregon Law School for its affirmative action policies.  Lower court rules that policy is unconstitutional, he is ordered admitted to school.  All parties in this case agree that he’ll be able to finish law school regardless of result of the case.  Therefore, there aren’t two parties with adverse interests.  He’s almost done with his 3rd year by the time this reaches the S.Ct. so the court finds the issue moot.  Their decision won’t make a difference because by the time they decide he’ll probably be graduated. Dissent:  It’s not absolutely certain that he’ll graduate.  There are possible unforeseen circumstances such as illness that could keep him from finishing the term, and therefore he might have to reapply after all.  So the wrong could be repeated.  

Lyons v. City of Las Angeles (S.Ct 83) Materials

Prior victim of LA cops famous and deadly “chokehold.” Argument for mootness was that it is unlikely to happen to him again.  Because he is only arguing for injunction against chokehold at this point, plaintiff loses because given the city’s moratorium on the technique; he cannot prove the “imminent” requirement for an injunction that he is in imminent danger of being subjected to the chokehold.  Argument on the other side is that they might do it again to other people. Technically, this case is disposed of on the standing issue, not mootness. Note: Marshall has no trouble thinking this will happen again, and other side thinks it’s ridiculous to think in terms of it happening again. 

 Friends of the Earth v. Laidlaw Env. Services (S.Ct. 00) (supp. p. 1)

Laidlaw tries to claim that the issue is moot because they have shut down the plant. Court says no because the company only voluntarily ceased polluting during the course of litigation, this falls under the capable of repetition yet evading review exception.  They shouldn’t be able to avoid punishment by shutting down operations every time they are sued to avoid a disfavor able judgment.
Exceptions:

(1) Collateral consequences – Where a secondary or “collateral” injury survives after the P’s primary injury has been resolved.  Eg. P sues for wrongful conviction but while case is progressing gets released.  It’s not moot if he still suffers loss of reputation, etc. because of conviction.  Eg. P sues for wrongful termination but gets rehired before case resolves.  It’s not moot if she still suffers loss of seniority, back-pay, etc. because of firing.  
(2) Capable of repetition yet evading review – Some injuries occur and are over so quickly that they always will be moot before litigation is over.  When such injuries are likely to recur, court may continue jurisdiction.  Eg. pregnancy.  Court continued jurisdiction in Roe v. Wade even though she wasn’t pregnant anymore.  But, (1) Must be likely to happen to the P again.  (2) Must be a type of injury of inherently limited duration so that it is likely to always become moot before litigation is over.  

(3) Voluntary cessation – Not moot if D voluntarily ceases allegedly improper behavior but is free to return to it at any time.  Only if there is no reasonable chance that D could resume behavior will it be moot.  

(4) Class actions – Properly certified class action may continue even if the named P’s claims are rendered moot, because the class of unnamed persons described in the certification acquired a legal status separate from the interest asserted by the P.  
4. POLITICAL QUESTIONS 

Even if other justiciability requirements are met, some issues are not suitable for judicial review.  They should be left to the politically accountable branches of gov’t – the President and Congress.  Most political question cases relate to foreign affairs – cessation of war, relations with another country, etc.  Judiciary will say they feel uncomfortable getting involved in foreign policy.  This gets us back to the letter from Jefferson to Jay.  
Nixon v. US (S.Ct 93) (p. 122)

Nixon is district court judge impeached for making perjurous statements. He is impeached by the Senate and appealed to the Supreme Court to overturn his impeachment. A controversy involves a political question where there is “a textually demonstrable constitutional commitment of the issue to a coordinate political department; or a lack of judicially discoverable and manageable standards for resolving it.”  It’s something best left to Congress.  Rehnquest says that impeachment has been given solely to the Senate and argues that it’s critical for separation of powers that the court not review what senate has done.  We don’t want the judiciary having review over impeachment of one of their own.  He also makes the argument that the Court doesn’t have a standard for interpreting the word “try.” So doesn’t have standards for resolving it.  
II.  SUBJECT MATTER JURISDICTION  

What is the most Congress can give to courts?  A federal court may adjudicate a case only if there is both constitutional and statutory authority for jurisdiction.  This is because Art. III didn’t set up any federal courts except SC.  
There are 2 routes to the SC:  (1) automatic route of Fed Dist Ct—US Circuit Ct of Appeal—US Sup Ct; (2) State Trial Ct—State App Court—State Sup Ct—US Sup Ct.  Consider question of whether State Court system is equally qualified to protect Constitutional interests.  

FEDERAL ROUTE:
A. CONSTITUTIONAL SCOPE 

Art. III, §2, cl. 1 says that the judicial power shall extend to all cases arising under the Constitution, laws of US and treaties.  Question is what are the outer limits of this jurisdiction.  How much can be included under this language.  

Osborn v. Bank of the US (S.Ct. 1824) (p. 198)

Small issue is whether the Sates can tax the federal bank.  Broad construction of what cases arise under federal law.  Under Constitution, a case arises under federal law whenever federal law forms an ingredient of the original cause even though other questions of fact or law may be involved in it.  Anything that Congress can legislate on, the judiciary can have jurisdiction over it.  The branches are co-extensive with each other.  So, since the Bank of the US was created by federal law, any action brought by it arose under federal law. Broad interpretation of jurisdiction, even if fed issue not in this case, it could implicate federal interests so federal jurisdiction. [Also states slightly narrower test:  It’s not just whether federal question is an ingredient, but whether the case will be determined by a live federal question.]  Dissent:  Every case could involve federal question as a “potential ingredient.”  So this test would eliminate the state court system.

Textile Workers Union v. Lincoln Mills (S.Ct. 57) (p209)  

“Protective jurisdiction” – Congress may authorize federal court jurisdiction where it believes that federal court availability is necessary to protect important federal interests. Here, Taft Hartley Act §301 creates naked jurisdiction over CBA.  Immediate issue, what choice of law? Majority finds naked jurisdiction requires the Court to fashion as new federal common law of collective bargaining. Frankfurter’s Dissent:  Worried about a naked grant of power.  If you interpret Art. III “arising under federal law” merely to mean any time Congress could have passed a statute in this area it can give jurisdiction to federal court system, you’re saying you can put in federal court cases which only really implicate state law.  There’s no need for this “protective jurisdiction,” because there’s no evidence that states have been unwilling to enforce federal rights.  

Verlinden B.V. v. Central Bank of Nigeria (S.Ct 83) (p. 228)

Foreign Corp. and Nigerian government enter contract and dispute over payment arises.  What law governs when they file in the SDNY?  Congress may confer on the federal courts jurisdiction over any case or controversy that might call for the application of federal law.  Here, the jurisdiction over the foreign entities is naked jurisdiction, so law of NY dominates because that’s where it’s filed.
B. STATUTORY FEDERAL QUESTION JURISDICTION
For lower federal courts, there must be a federal statute providing jurisdiction (SC is self-executing).  (Sheldon v. Sill – Congress creates lower federal courts and thus has discretion to vest them with less than the full jurisdiction allowed by Art. III).  First statute creating federal courts – Judiciary Act of 1789.  

§1331 provides that the “district courts shall have original jurisdiction of all civil actions arising under the Constitution, laws, or treaties of the United States.”  This is a narrower reading of the “arising under language” than the reading of the Constitutional limits.  Same language, but different reading.  Concern about the slippery slope, not being able to reign in the jurisdiction.  

1. WELL-PLEADED COMPLAINT
Must be clear from face of P’s complaint that there is a federal question.  

Louisville & Nashville Railroad v. Mottley (S.Ct 08) (p. 222)

New fed law says no free passes on railroads.  Plaintiff sues Railroad because as settlement for old lawsuit against the railroad, she accepted a lifetime free pass. P’s complaint arose only from state law claim.  Federal issue only arose from P’s anticipation of defense based on federal statute.  Not enough that P alleges anticipated defense under federal law.  The c/a must be based on federal law.  This is affirmed in Gully – State coming to federal court to tax a national bank.  The law to be applied is the state taxation law.  Adds something to Mottley.  When you analyze the c/a, the federal law must be an essential part of that c/a.  A suit doesn’t arise unless it really and substantially involves a dispute or controversy under federal law.  
2. ARISING UNDER: FEDERAL STATUTE
American Well Works v. Lane and Bowler (HOLMES) (S.Ct 1916) (p. 235)

A case arises under federal law if it is based on a c/a created by federal law.  P alleged that D libeled and slandered their company by publicly claiming that P infringed on their patent.  SC said no jurisdiction.  The c/a has to do with D violating the state law against slander and libel.  The wrong being alleged (slander) is the same regardless of how it’s done.  Whether it’s a wrong depends on the state law where it’s done, not upon the patent law.  Therefore the suit arises under the state law.  A suit arises under the law that creates the c/a.  

Smith v. Kansas City Tile and Trust (S.Ct 1921) (p. 238)

Plaintiff is a shareholder in def’s corp.  The Bank wants to invest  in a new bond, but plaintiff believes these bonds are unconstitutional so he seeks injunction form investing in them.  Under Holmes theory, seemingly no jurisdiction because this is about state fiduciary law. Holding: Court says there is jurisdiction because the state claim spends on the constitutionality of the federal issue.  Thus the federal issue is part of the complaint.  (This doesn’t last long).
3. FEDERAL CAUSE OF ACTION
Merrell Dow Pharmaceuticals v. Thompson (S.Ct. 1986) (p. 243)

Plaintiff’s sue for birth defects from their drug.  Causes of action are generally common law tort theories, including one theory that says negligence per se because of violations of the FDCA. Defendants remove to federal court (not diverse) based on theory that tort claims require an interpretation of the FDCA. Court affirms Holmes Test and then says that the federal statute itself must create the c/a, here, state can look at federal law, but no federal basis for the claim.  SO no fed jurisdiction – distinguishes from Smith by saying that here, Congress declined to create a federal c/a for violation of the Act.  So holding was that FDA doesn’t have implied c/a.  Brennan’s Dissent:  Because there’s no federal c/a for violating the federal drug act, doesn’t mean that if there’s a violation of the act – a live issue of interpretation of the act – that Congress wouldn’t have wanted a federal court to hear it.  It’s two different questions.  Can’t infer from lack of federal c/a that they’ve expressed negative statement about federal courts hearing the case.  
Cases that might not go under Holmes Test:
Federal c/a, predominantly state law. Shoshone – SC refused jurisdiction.  Miners claims.  Fed statute gives c/a to sue, but saying that state law will ultimately be applied to their claims.  
State c/a, predominantly federal law.  Smith – SC granted jurisdiction.  Fiduciary duty by corporation.  The federal question is about what they bought – whether it was a constitutional bond.  But the elements are in the state c/a.  This is the case that always get cited for situations when a federal law really permeates a state constitution so that it doesn’t seem beyond reason to say it arises under federal law.  [We don’t know if Smith is still alive, because of Merrell Dow and others.]  
C.  Declaratory Judgments
28 USC  §2201 “in a case of controversy within its jurisdiction … any court of the United Sates … may declare the rights and other legal relations of any interested party seeking such a declaration, whether or not further relief is or could be sought. Any such declaration shall have the force and effect of a final judgment.”
This complicates analysis of §1331, because when you’re asking for a DJ, the well-pleaded complaint automatically includes a federal question.  NOTE: With declaratory judgments, there’s almost always a ripeness problem, because whatever is being decided hasn’t happened yet.  The Declaratory Judgment Act did not grant specific jurisdiction to federal courts.  It’s only procedural.  So in order to ask for it in federal court, you have to have a claim arising under federal law to begin with.  

The Rule:  §1331 and DJ Act permit SM jurisdiction if the DJ plaintiff were bringing a regular type of suit (not DJ) and if that regular suit would meet §1331.  So same P, but bringing case later as “coercive suit” for different remedy – monetary or injunctive. First, ask what the claim is really about.  If it’s a state claim, and the federal question only comes up in anticipation of a defense, there’s no SMJ.  
Skelly Oil v. Phillips Petroleum (S.Ct 1950) p. 259

Complex multiparty action regarding contractual obligations of parties for the construction of a large pipeline and supply of crude.  There is an opt-out option for Skelly if Phillips does not get their permit by a certain date.  Partiers want a declaration of a meaning of the certificate that is issued and its implications on the parties’ obligations under the contract.  No jurisdiction, because this is really about state contract law. If the case were properly presented, it would be a suit by Phillips for breach of contract, and Skelly defense would have appealed to federal law – like Motley, no jurisdiction if fed claim is anticipated defense. Declaratory judgment does not create substantive jurisdiction, it creates a cause of action where jurisdiction already exists.  If, but for the availability of the declaratory judgment procedure, the federal claim would arise only as a defense to a state created action, jurisdiction is lacking.

 Patent cases

  If either the P or the D brought it as a coercive suit and without the DJ it still arose under federal law, it would be okay.  

Franchise Tax Board v. Construction and Laborers Vacation Trust (S.Ct. 83) p. 262

California is owed taxes from three union guys who won’t pay, so they request the trust to pay them the money owed from the three guys’ vacation trusts.  These trusts are created and governed by ERISA, so the CLVT refuses to pay.  California brings suit in state court (1) to pay the money owed (2) a declaratory judgment that ERISA not pre-empt them.  CT holds no jurisdiction.  The main claim is to collect taxes from the Trust, all about state law, and the federal issue only arises as a defense.  CLVT could not bring a coercive suit under federal law.   SMJ exists if either party could have brought a federal law claim – not a federal defense or a request for a DJ.  Court also says that ERISA is not “universal” pre-emption.  It preempts everything regarding beneficiaries and their providers, it does not cover fiduciary duties. 






Textron Engine v. UAAAIW (273)

Although the court did not decide this issue. It suggested that one would need both facial and underlying federal questions in order for jurisdiction over declaratory judgment action to exist.  Here the union alleged that the CBA was closed by Textron fraudulently.  They sought a federal declaratory judgment that the deal was closed fraudulently allowing the union to opt-out at will.  They argued jurisdiction under §301, but the court says no.  Fraud is a state claim, §301 only creates jurisdiction for a coercive suit by Textron against for violation of the CBA. But apparently this is not enough for plaintiff’s DJ suit because their claim is not based on federal law.  

D. FEDERAL COMMON LAW
Rules of Decision Act (part of Judiciary Act of 1789) Now codified as 28 USC §1652 – “the laws of the several states, except where the Constitution or treaties of the United States or Acts of Congress otherwise require or provide, shall be regarded as rules of decisions in civil actions in the courts of the United States, in cases where they apply.”  This law seems to deny existence of federal common law, because it commands that in absence of positive federal law, federal courts must apply state law.  

Erie v. Tompkins 

 There is no federal common law.  Nothing gives them that power.  In a diversity case you apply the state substantive law of the state in which the federal court is sitting.  However, federal common law has been created in certain circumstances out of necessity.  The question is, when is it appropriate?  
Supremacy Clause – If there is applicable federal law, you apply the federal law (even if you’re in state court.)

Concerns about Federal Common Law:

Federalism (1) Creation of federal common law often displaces state law, generating objections that it usurps state prerogatives. (2) On other hand, failure to fashion federal common law can offend the values of federalism if the effect is to allow state law to frustrate federal interests.

Separation of Powers (1)Can be argued that fed common law is bad because Congress has sole power to determine existence and content of federal laws.(2) On other hand, developing common law is inherent part of judicial role of deciding cases.  

1.  UNIQUELY FEDERAL INTERESTS

A. Whether The Matter Justifies Creating Federal Law.  

Clearfield Trust v. US (S.Ct. 1943) p. 339

Guy’s check from U.S. is stolen and cashed.  This is a simple check forgery suit where US is suing the company entrusted to cash them for the government.  Loses below on state law issue.  Issue is protecting US proprietary interests when US is a party.  Lower court shouldn’t have applied state law to check forgery case.  The rights and duties of US surrounding the payment of debts or disbursal of funds are governed by federal law, and are a function of Constitutional power.  Moreover, no concern over forum shopping because fed law will always govern when US bank is a party.

Bank of America National Trust v. Parnell (p.342)

Bonds are recalled, but Parnell ends up turning his in years later. Court said it was an issue of federal law whether the bonds were overdue, but it was state law as to burden of proof.  To the Court, this is really a dispute between private parties with no real U.S. interest.


Banco Nacional de Cuba v. Sabbatino (p. 344)

Confusing dispute over seizure of a shipment of sugar and agreement to release it if all sales go to Cuba.  This is about “act-of-state” doctrine where courts refuse to question the acts or legitimacy of sovereign nations.  The suit is filed in NY which doesn’t recognize the act-of-state doctrine.  Because this area implicates international law and the court doesn’t want to leave state’s with the power to make those decisions nor risk variations in state rule./  Federal interest demands uniform federal rule, in this case the act-of-state doctrine is federal law.
Boyle v. United Technologies  (S.Ct. 88) p. 359

 Safeguarding federal interests in suits between private parties.  Court used federal law when father of deceased helicopter pilot sued because of defect in helicopter made by contractor of military even though originally sued under state tort law theory.  Even though this is between private parties, Federal interests need to be protected.  State law can be displaced when (1) Significant conflicts – state law conflicts with federal interests and (2) frustrate objective – where state law frustrates specific federal goals.  Here, significant conflicts because state law may allow recovery in greater situations than allowed under the FTCA. 
B.   FED LAW: New Rule or Follow State?

1.  Create federal law:  Need for uniformity.  

Clearfield Trust v. US (S.Ct. 1943) p. 339

Court declined to use state law for check forgery.  The US writing checks happens in all states, so if every state applied own law, there would be inconsistency.  So goes with fashioning new rules.  

2. Incorporate state law:  

US v. Kimbell Foods (S.Ct 1979) p. 347

Who gets the money first, private loans and federal loans to this company that goes under, dispute over who should get the money first.  Clearly, there is a fed interest so a federal substantive rule will be created because this involves federal loans.  But, Balancing test for deciding whether to incorporate state law as federal rule of decision or whether to create federal law.  Balance the need for federal uniformity and for special rules to protect federal interests against the disruption that will come from creating new legal rules.  In this case, (1) nationwide standards are unnecessary.  The programs already conform to each State’s commercial standards and all loans are bargained for individually.  It makes more sense for the program to follow the state law for where the loan is issued.  So the federal law is the state law.   

Possibilities for incorporating state law:  (1) Use the applicable state law as it is at the time.  (2) Lock in state law as it is at the time and say that’s the law from now on.  (3) Use state law, but reserve the right to supervise it.  -- Second two – making the state law part of the federal scheme.  Federalizing state law.

*** It makes a difference whether you get to state law through Rules of Decision Act, and whether you get to state law by federalizing it – If they do the former, they’re subject to the state laws, and subject to the state supreme court’s interpretation of that law.  If they do the latter, the federal courts can still except local laws that prejudice federal interests.  They maintain control. 
Atherton v. Fed Deposit Ins. Corp. (S.Ct 97) p. 374 

Takeover of federally insured bank, old employees were pretty bad with money.  Question, if they are to take action against former bank officers, what standard of care should be applied for liability?  Here the court says that the federal standard of care will be the floor, but if higher standard of care required by the state, the feds will use that. We shouldn’t displace the state law unless there’s a clear, irreconcilable conflict with the federal law.  
Semteck International v. Lockheed Martin (S.Ct. 2001) Supp p. 2

Plaintiff sues for tort claim in fed court based on diversity jurisdiction.  Court dismisses because statute of limitations of 2 years is passed.  So plaintiff goes and files suit in Maryland which has longer statute of limitations.  Question, what does “adjudication on the merits” mean and does that preclude refilling?  Court says this is federal issue because effects federal rulings, but decides substantive issue will be resolved by looking to the rules of preclusion where that decision is filed.  Fed law is state law again.

2. CONGRESSIONAL INTENT





A.  Statute Points To New Fed Common Law: Old Skool

Textile Workers Union v. Lincoln Mills 

The issue is whether the case arose under federal law, since a jurisdictional authorization existed without any substantive federal provisions.  Majority construed grant to federal jurisdiction to be a command to create a body of federal common law dealing with labor management contracts.  

JI Ins. v. Borak (S.Ct 1974) p. 404
Stands for historical ease of supplying federal private c/a.  Just said that policy of Securities Exchange Act is to protect investors, and having a private c/a would effectuate that policy, so we’re going to create the c/a.  
B. Fed Law Commands Enforcement? New Bastards
Cort v. Ash (p. 404)

S.Ct. worried about the need to imply a cause of action, so they come up with this neat little test:
 

a. Is the P a member of the class for whose benefit the statute was enacted?  

b. Is there indication of legislative intent either to create or deny remedy?  

c. Is it consistent with the underlying purposes of the legislative scheme to imply the remedy?  

d. Federalism/traditionally relegated to state law?  
Cannon v. University of Chicago (S.Ct. 1979) p. 406

Suit brought under Title IX, Uses 4 factors from Cort v. Ash to determine whether there is an implied right of action, and concludes that there is.  

California v. Sierra Club (S.Ct 81) p. 49

Try to enjoin CA from a certain irrigation project, suing under the Rivers and harbors Act of 1899.  Act does not create a cause of action, so Court goes through the Cort Test.  The Court decides that Sierra Club fails to meet the first prong of the test because they were not an intended beneficiary.  Issue is not whether plaintiff’s receive a benefit from it, but whether congress intended them to benefit.  No intent, big loser.








Thompson v. Thompson (p. 424)

Scalia writes this generally relevant opinion except that he is clear that one can only find intent by looking at the plain meaning of the words.  No implied cause of action, either its there or its not there!  






 Alexander v. Sandoval (S.Ct. 2001) Supp. p. 27

The English only rule in Alabama is applied to drivers tests.  Plaintiff sues under Title VI claiming disparate impact.  §601 Creates a private cause of action in discrimination cases, but does not address the issue of disparate impact.  §602 which regulates agencies has been the provision that bars disparate impact, even Scalia admits that that is what it does.  But Scalia then quashes the Cort Test into a simple analysis of intent and says that agencies are not allowed to engage in acts that have disparate impacts (so plaintiff is two steps away from being the intended beneficiary), and because §602 only covers agencies, Scalia holds that it forecloses all other causes of action.   So Scalia has just foreclosed one of the serious methods by which Americans litigate disparate impact cases and help solve racism in America.  Making up technical rules to bar courts from ever deciding important constitutional violations.  Fucker

 3. CONSTITUTIONAL VIOLATIONS





Bivens v. Six Unknown Named Agents of the FBI (S.Ct. 1971) p. 388

Bivens was subjected to illegal and humiliating search by agents.  No charges ever pressed so he doesn’t benefit from exclusionary rule. Sought money damages as compensation for harm suffered.  4th Am. doesn’t provide basis for a federal c/a for damages arising out of an unreasonable search and seizure, but Court says it can infer a federal c/a. Ct feels that it is its job to remedy constitutional harms.  Court ends up looking at FTCA (which covers most actions of the feds but specifically excludes intentional torts while allowing recovery for negligence) and §1983 (which only covers the states) and feels that both statutes are close enough to the situation on hand and suggest that the court should create a course of action.  This is the opposite of Merrel Dow, where the court will not read a remedy; under a Merrel Dow approach the exclusion of the feds from §1983 and the FTCA means there was no intent to create a cause of action. Strong Dissent: Burger says the court is legislating and that it shouldn’t, he won’t allow a remedy because of separation of powers.

Schweiker v. Chilicky (S.Ct. 1988) p. 427 

Forecloses Bivens suit.  Social Security benefits cut off to many people and although they get reinstated on the roll and also got past entitlements through the remedial procedure, they sue for damages incurred while they lost their benefits alleging violation of DPL.  Court says there are special factors counseling hesitation where congress hasn’t created a remedy.  She doesn’t go as far as Merrel Dow to say no remedy if nothing is said, but here she said if there is a comprehensive remedial scheme in place, the Court should not create additional Bivens remedies. 
STATE APPELLATE PROCESS
28 USC §1257, State Courts; certiorari – final judgments or decrees rendered by the highest court of a state in which a decision could be had, may be reviewed by the Supreme Court by writ of certiorari … Where any title, right, privilege or immunity … under the constitution …

Comparison to §1331– It’s harder to get in through the §1331 door, because of narrow reading of “arising under…” but once you’re in there, you can get whole thing heard.  To get in, you need federal law granting you the c/a.  But if there’s companion state law, the judge can hear the entire case or controversy under supplemental jurisdiction, as long as they have same nucleus of operative facts.  Once it gets to SC, they can review the entire case, because they’re just functioning as reviewer of lower federal courts.  As for the state law involved, they have to do their best to interpret the state law, because Erie says they have to apply it. §1257 – It is less constricted than 1331 to get in, but once you’re in, it’s more constricted.  SC can hear a much more restricted amount of the case, because of federalism concerns.  In order to get to SC through 1257, the federal must actually be raised (doesn’t just have to be in well-pleaded complaint).  Outer limits of the federal question are Osborn –just need a small amount of federal law.  Good thing is that it assumes Parity 9that state and fed courts are both qualified to handle these issues).
A. 
STATE’S HIGHEST COURT ARE FINAL ON STATE LAW 
Murdock v. City of Memphis (S.Ct 1875) p. 840

The city holds property in trust for the plaintiff unless used by the feds.  The U.S. uses it for naval base, but t hen says that they’re finished with it so they give it back to the city.  Plaintiff wants it back but the city ants to keep it.  State Courts say it goes to the City, so plaintiff appeals to S.Ct.. Court says no, federal government gave the property back to the city, so now the city decides what the reversion of property rules are.  The fed was involved in the problem, but the dispute is over title under state law and the State has final say on its law.
B.
INDEPENDENT, ADEQUATE STATE GROUNDS

Fox Film Corp. v. Muller  (S.Ct. 1935) p. 856

 Contract dispute; plaintiff sues under state contract law but there is also an anti-trust claim mixed in. Where the judgment of a state court rests upon two grounds, one of which is federal and the other non-federal, SC jurisdiction fails if the non-federal ground is independent of the federal ground and is adequate to support the judgment.  Here, the case will be decided under state contract law even if appellant wins on federal issue.  SC lacks jurisdiction if the final decision will remain the same regardless of decision on federal issue.
Michigan v. Long  S.Ct 1983)  p. 860  

SC will presume that there is not a state law basis for a decision unless the state’s highest court provides a clear statement that its decision was grounded on state law.  Court said it was unclear whether the MI Sup Ct intended to rely separately on the MI Constitution or whether it based its decision on federal constitutional law because the decision referred twice to the state C, but otherwise relied exclusively on federal law.  O’Connor says four possibilities for what to do if it’s unclear which they used:

1. Assume an independent, adequate state ground and dismiss.  She says this is problem for uniformity.

2. Send it back to state to clarify.  National Tea Co.  She says this one is inefficient.

3. Examine the state law themselves and determine whether they used state or federal law.  She says this one is no good because SC would have to guess.  

4. Assume they relied on federal law.  ( This is the one she chooses and says SC will do.  If they seem like they’re using federal law, they’re bound by federal law. 

C. INCORPORATED FEDERAL AND STATE LAW

Bush v. Palm Beach (S.Ct 2000) Supp 50-51

This is Bush part 1.  The State court decides this issue entirely on state law and they’re totally clear about that.  Still, Bush claims that they violate Article III or §5.  So, because their is a fed issue and the State S.Ct cannot avoid review by avoiding the federal issue, not deciding the federal issue is enough for the court to review the decision?

Reconstruction Finance v. Beaver (S.Ct. 1946) p. 881

If federal law incorporates state law, then the Court will look to the State’s interpretation of State law so long as there is no conflict with federal interests.  Here, federal law says you can’t tax corporate personal property, but the state gets to define “personal property.”

Standard Oil v. Johnson  (S.Ct. 1942) p. 878 

If the state law issue is integrally tied to a federal question – SC might hear it despite the rule not to hear state issues The Court has made up federal common law about the status of an army post.  Here state law says fed property is exempt form state gas tax.  Does that apply to the army post?  The Court said it had jurisdiction because the state law requires it to look at federal law.  The status of “army posts” is a federal issue.

D.  PROCEDURAL BARS

State courts insulate cases from SC by eliminating the federal issue on a state procedural rule.  In general the SC follows that, because it’s an independent and adequate state ground.  Sometimes, however, the SC doesn’t let them get away with it.  Dilemma for SC:  they want to respect the states, and they know the states have to have procedure, but they don’t want these procedures to inhibit vindication of federal rights.  
Herndon v. Georgia – (S.Ct 1935) p. 898  

Appellant was convicted under State statute and sentenced to term of imprisonment.  On this appeal, the statute is assailed as contravening DP of 14th Am.  Court found no jurisdiction since no federal question was timely raised in court below or passed upon by that court.  So in this case, a procedural default is asserted as an adequate and independent state ground precluding SC review.

Exceptions – when procedural rule will not insulate from review:

1. The rule itself is unconstitutional, eg. if they deny DP.  

2. Constitutional rule, but haphazardly or discriminatorily applied (eg. retroactively, selectively).  Ford v. Georgia – A state procedural rule must be “firmly established and regularly followed” if it is to bar review.  

3. The rule doesn’t serve legitimate state interest.  Henry – Procedural rules must serve legitimate state interest in order to bar review.  The question of when and how defaults in compliance with state procedural rules can preclude our consideration of a federal question is itself a federal question.  (Seems like Brennan is really reaching here.  It does seem like a legitimate interest.)  The rule is a discretionary rule.

See also: Pullman Abstention.  SC held that where state law is uncertain, and a clarification of state law might make a federal court’s determination of a constitutional question unnecessary, the federal court should abstain until the state court has had opportunity to resolve the uncertainty.

See also:  Younger Abstention.  Federal courts can’t enjoin pending state court criminal proceedings.  
III.  SOVEREIGN IMMUNITY  

Eleventh Amendment:  “The Judicial power of the US shall not be construed to extend to any suit in law or equity, commenced or prosecuted against one of the United States by Citizens of another State, or by Citizens or Subjects of any foreign state.”  
The two competing interpretations of 11th Am: – Seminole Tribe / Alden v. Maine
Conservative wing (PREVAILING VIEW) – 11th Am is part of a broader constitutional limitation on federal subject matter jurisdiction created by state sovereign immunity.  They believe that Hans reflects sovereign immunity limits on federal jurisdiction barring suits against a state by its own citizens, as well as citizens from other states, and it applies to federal question, as well as diversity cases.  (Note: in other bars to subject matter jurisdiction, parties can’t waive the bar, but court has held that 11th Am can be waived).  This is now majority (5-4) in Seminole Tribe.  This theory accords great importance to sovereign immunity and federalism, but less weight to ensuring state compliance with the Constitution.  Harlan’s dissent in Ex Parte Young - We must assume that state courts will enforce every right secured by Constitution.  If they don’t, parties can appeal to SC.  State courts have concurrent jurisdiction with the federal courts. Concern is with protecting the dignity of the states.  What is this dignity?! Alden v. Maine - Majority says 10th Am says that the States only gave up certain specific powers, and they never gave up right not to be sued.  That’s the origin of the sovereign immunity. 

Liberal wing – 11th Am only restricts diversity jurisdiction in federal courts.  Look at exact language of the text.  So doesn’t restrict federal question jurisdiction.  It is not a rock-bottom constitutional principle.  This is in conflict with Hans.  This view is put forth by Souter in his dissent in Seminole Tribe.  Also expressed in Pennsylvania v. Union Gas, by fractured majority (Brennan) - 11th Am merely reflected common law sovereign immunity principles that antedated the Constitution and that Congress therefore could modify those principles.  Also, argued that the 11th Am constrained only judicial power, not federal legislative power.  This theory subjects states to liability whenever they violate federal law, but accords relatively little weight to state sovereign immunity.  (A) Souter’s Dissent in Seminole Tribe – There are only 2 possible readings of 11th Am:  (i) repeals diversity jurisdiction when State is a D; (ii) takes away federal jurisdiction in cases where citizen of one state sues another state.  There is no possible argument that the 11th Am deprives federal courts of jurisdiction over all citizen lawsuits against the States.  (B) Hans was wrong, because of above reasoning.  Also, in that case, the court actually assumed that it could abrogate.  (C) Intent of Constitutional scheme – goes back to Hamilton (i) The people gave sovereignty to the two parts.  The States keep their reserve power, and gave up certain things to federal, and when there’s federal power, that power trumps.  States have given up their sovereign immunity to the extent that it has allowed Congress to legislate.  So where federal government can make the law, they are sovereign as to that.  That was the deal!  And that’s exactly what Indian affairs are.  (ii) Founders specifically said they weren’t adopting English common law.  Even if they did, at the time there was understanding that common law permitted abrogation.  
 A. DOCTRINAL DEVELOPMENT


1. BEFORE THE 11TH
Chisolm v. Georgia (S.Ct. 1793) p. 559

U.S. court orders Georgia to pay its revolutionary war debt to a particular individual.  Here jurisdiction was based on diversity and this decision upset many folks.


2. MODERN DOCTRINE
Hans v. Louisiana (S.Ct. 1890) p. 560

Plaintiff sues to recover value of some state bonds.  Under recently amended state constitution, Louisiana held that it was not bound to repay the debt, and Hans challenged that as an “impairment of contract” in violation of Article I §10.  Court says while there is jurisdiction, the state is immune from suit under the 11th Am.  Court says sovereign immunity was recognized by the framers so it must be read into the constitution, plus, the Court said it would be retarded if the 11th allowed a citizen to sue their own state, but would not allow a citizen on another state to sue the state.

Seminole Tribe v. Florida (S.Ct. 1996) p. 635

Indian Gaming Act allows Tribes to sue the state to compel negotiations over gambling on reservations. The statute abrogates 11th Immunity explicitly allowing the state to be sued. Congress passed this act under the Indian Commerce Clause, which stems from the Commerce Clause.  Court then says that congress does not have the power under Article I to abrogate the 11th  (reversal of Pacific Gas
 which said power to abrogate under the commerce Clause).  Only under the 14th Am §5 can 11th Am. Immunity be abrogated because that was specifically written to allow enforcement against states.  But because here, the power derives from the Commerce Clause, Congress cannot abrogate the 11th (Act is constitutional because congress does have power to pass the act, it only cannot compel a state to be sued under Article I powers).

What counts as the “state” for 11th Am purposes? – 

Hess – Stands for notion that an entity will be considered the state if the money that will be paying the damages will be coming from the state treasury.  That’s how you decide that an entity (like a hospital) is considered the state.  --- Question is how do you treat state compacts for 11th Am purposes.  Court said NY Port Authority was not a state for 11th Am purposes.  They relied on Port Authority’s independence from the two states, noting that neither state would be liable for any judgment against the Authority.  Home Telephone (p.583) – Municipalities are not states for 11th Am purposes.  (But they are for 14th Am and §1983 purposes).  
B. CIRCUMVENTING 11TH AMENDMENT IMMUNITY

1. WAIVER/CONSENT 
SC has maintained that State can consent to suit in federal court.  This seems incongruous with the treatment of the 11th Am as a bar on subject matter jurisdiction, because you can’t agree to subject matter jurisdiction.  But Court has said it’s not really a jurisdictional bar, it’s an immunity.  However, in Jordan v. Edelman, Court said it will treat 11th Am as jurisdictional bar, so state can raise it on appeal even if never raised below.  So can’t have constructive waiver. – We’ll only find that a State has waived protection of 11th Am when it’s stated by the most express language or by such overwhelming implications from the text as will leave no room for any other reasonable construction.  The Court of Appeals had held that IL had “constructively consented” to this suit by participating in the federal AABD program and agreeing to administer federal and state funds in compliance with federal law.  ( Constructive consent is not a doctrine associated with surrender of constitutional rights, so it’s not applicable here.  

State accepting money for program is not sufficient to prove waiver (Pennhurst)
2. STATUTORY ABROGATION 

Congress may authorize suits against state governments only when it is acting pursuant to §5 of 14th Am.  Can’t override 11th Am pursuant to any other constitutional authority – Court specifically overrules precedent so Art I no longer constitutional source of abrogation power..  Just any statute that authorizes a claim against a state isn’t sufficient.  It has to be a statute in which Congress makes unmistakably clear in the text of the statute that it means to abrogate state immunity.  
* Court asks 2 questions:  (1) whether Congress explicitly abrogated, and (2) whether they were constitutionally allowed to do so.  

Seminole Tribe v. Florida (S.Ct. 1996) p. 635

Overrules Union Gas.  Congress can’t abrogate pursuant to Indian Commerce Clause which is under Art I Commerce Clause.  Justifies this by harkening back to Hans and reiterating all the reasons why 11th Am is a rock-bottom constitutional principle.  Also expresses importance of preserving dignity of the state.  

Fitzpatrick v. Bitzer (p. 621)

Congress applied Title VII to states pursuant to its powers under §5 of 14th Am.  14th Am specifically was intended to limit state sovereignty, and therefore congressional legislation under the 14th can authorize suits directly against the states in federal court.  
Quern v. Jordan 

Although §1983 was adopted pursuant to §5 of 14th Am, and although it authorized a claim against the state, there was insufficient indication of an express congressional desire to make state governments liable under that statute

Kimel. v. Florida Board Of Regents .S.Ct. (2000) P. 39 Matt 

ADEA didn’t abrogate State immunity even though it explicitly allowed individuals to sue state government employers, because it wasn’t proper use of §5 of 14th Am powers.  O’CONNOR says that the 14th is a source of power to abrogate sovereign immunity.  She uses the congruence and proportionality test (1) Look at the harm (2) Then is the act congruent and proportional to the remedy enacted.  Didn’t pass “congruence and proportionality” test because age isn’t a suspect class.  

Thus, can Congress enact a statute under the commerce clause, and make it applicable against the states, and then have the state courts enforce the federal law?• National League of Cities v. Usery – the court held that congress did not have the power to force labor regulations because that was a traditional state function.  Garcia – then overruled this case and said that the courts do not police, the states are  presented in Congress and Congress can in fact apply the act to the states but this gets overturned. 

Alden v. Maine 

Can’t abrogate for cases in state courts.  Congress doesn’t have power to subject non-consenting States to suits for damages in state courts.  This case is no longer about the 11th Am.  They have a new argument – 10th Am.  Majority says that the 10th Am says that the States only gave up certain specific powers, and they never gave up right not to be sued.  That’s the origin of the sovereign immunity.  Dissent: if the 10th Am said what they say it says, you wouldn’t need the 11th Am.  If that was the reason for the notion of intrinsic sovereign immunity for states, it would have been used all along.  Maine is not a sovereign with respect to the national objective of the Act.  Just because they have their own court system, doesn’t mean they can opt out of entertaining federal claims there.  In federal claims the state is not sovereign with respect to the subject of the claim against it. 

Alabama v. Garrett  S.Ct. (2001) P. 48 Supp  

Did the Congress have the authority to enact the Americans with Disabilities Act?  The difference is that there was a voluminous legislative history showing violations that state actors have done to people with disabilities. But according to the majority, the court says any use of §5 for means beyond §1 guarantees (only race?) must show proportionality and congruence between the injury prevented and the means to achieve that end.  Here, there was not sufficient evidence of discrimination within the sate?  This is like strict scrutiny when the regulated party is a state. 
C.  SUE STATE OFFICIAL (EX PARTE YOUNG) 

Ex Parte Young (S.Ct. 1908) p. 571

MN law regulating rates the railroads were allowed to charge.  Court enjoins AG from enforcing the law. This doesn’t count as a citizen suing a State.  Theory is that the act which the officer is enforcing is unconstitutional, the officer, in proceeding with the enforcement, comes into conflict with the superior authority of the Federal constitution, and is therefore stripped of his official representative character and is responsible for his individual conduct.  The State can’t shield him from supreme authority of US.  

NOTE the conflict with §1983 – either the officers are part of the state, in which case the 11th Am should apply; or the officers are not part of state, in which case there’s no state action and no constitutional violation.  Home Telephone said that state officer’s “individual” conduct is still the action of the state.  

1. PROSPECTIVE/INJUNCTIVE RELIEF
Court can make the official do things for plaintiff in his official capacity, such as reinstate benefits or give him his state job back.  This is okay, because it’s really a suit against the office, not the officer personally.  It’s an official capacity suit.  Young just creates the fiction that you’re suing the officer individually.  If there’s injunctive relief, as part of that relief you can order state to give notices to potential recipients that they have right to sue the administrative agency at state level.  So even though the federal government is inviting people to get state money, it’s okay, because it’s part of the Young equitable relief to send the notices.  (Quern v. Jordan).  
2. RETROACTIVE/MONETARY RELIEF

If you want injunctive relief, sue the officer in official capacity under Ex Parte Young exception.  If you want retroactive damages, can’t sue in official capacity because of Edelman, so sue officer in individual capacity, which is not 11th Am problem because of Hafer v. Melo.  Can have injunction, even if it will cost State substantial money (Milliken v. Bradley – Court ordered state to pay toward compensatory education programs for children forced to attend inferior segregated schools).  However, if the money is going to come from state treasury, the relief must be prospective (as it was in Young).  Can’t have retroactive relief of money damages to be paid from state treasury. (Jordan v. Edelman).  Court said retroactive is more disruptive to state than prospective, even if the prospective is more money (!)


Edelman v. Jordan (S.Ct. 1974) p. 587

Plaintiff’s seek declaratory judgment and injunctive relief against official form Illinois Dep’t of Public aid etc., for improperly administering federal state social security benefits in violation of federal law and the constitution.  Lower court found serious violations of federal laws and orders compliance with federal law.  The district court also orders to pay the retroactive damages to be compliant with federal law calling it “equitable restitution.”  S.Ct. only cares about retroactive issue (no appeal on injunction) and holds that those damages contravene the 11th Am.  The Court says its Ok that the injunction will end up costing the State much money to comply, because those are the effects of compliance, but the court says that is still different than any outright damages levied against the State.  Ex parte Young does not allow equitable action against the state.
3.  EXCEPTIONS TO YOUNG:  

Idaho v. Coeur d’Alene Tribe (p.598)

Exception to Young where the suit is the functional equivalent of a quiet title action which implicates special sovereignty interests (ex. Idaho will have no authority over lands it gives up).  Held that State officers cannot be sued to quiet title to submerged lands because they are immune to these types of suits (even thought he Tribe is also a sovereign!?!)

Kennedy’s opinion in Idaho v. Coeur d’Alene Tribe, which was only joined by Rehnquest (majority totally refuses to sign on to this) - If there’s an available state forum, Young doesn’t apply.  Urges use of a balancing test - accommodation of state interests when determining whether the Young exception applies in given case.  State courts are trustworthy, etc.  
4. PENDENT STATE LAW CLAIMS

Pennhurst State School and Hospital v. Halderman (S.Ct. 1984) p. 671

Young fiction doesn’t apply to state-law claims, overruled line of 28 cases and said that federal courts are barred by 11th Am from enjoining state officers from violating state law.  Class action suit alleging violation of constitution, fed law and state law.  Goes up and down on appeal, with the end issue being an injunction (with serious consequences, including appointment of a special master to ensure compliance with the Court order) base d on state law. Too much of an intrusion on state sovereignty to have federal court instruct state officials on how to conform their conduct to state law.  (This makes no sense, because under Young, federal courts can instruct them how to conduct federal law; also it makes no sense for judicial economy).  Also makes point that it’s important for federal courts to protect federal law, but not to protect state law.  Criticisms:  
1. Stevens’ Dissent:  Holding of Young, that officers who act illegally are stripped of state authority, should apply when it’s a violation of state law, as well as federal.  

2. This case undercuts the reason for having §1331 – which is to invite federal forum for federal question cases.  Options for case:  (1) bring both federal and state claims in state court, in which case the federal forum is lost; (2) bifurcate the claims, in which case you risk having one set of claims be barred because of res judicata. 
Seminole Tribe v. Florida (S.Ct. 1996) p. 635
State officers may not be sued to enforce federal statutes that contain comprehensive enforcement mechanisms.  Seminole Tribe – SC held that officer can’t be sued to enforce a federal law that contains a comprehensive enforcement mechanism.  Court found that the Indian Gaming Regulatory Act had detailed remedial scheme in that it provided for court-ordered negotiation and submission of claims to a mediator.  (Never mind that the scheme included enforcement in federal court, which this case makes unconstitutional).  

IV. §1983
§1983:  §1983 was passed pursuant to §5 of 14th Amendment.  It creates a c/a against any person who, acting under color of state law, abridges rights created by the Constitution and laws of the US.  §1983 does not create federal court jurisdiction, but only a c/a.  Jurisdiction still must be gotten by having a recognized right that was abridged (must be a violation of a federal right, not just a violation of a federal law).  The right has to arise under federal law according to §1331.  Important issue is that of parity; whether state courts should be treated as equal to federal courts in their ability and willingness to protect federal rights.  
A. “PERSON” UNDER §1983

Hafer v. Melo (S.Ct. 1991) Mat. p. 72

Defendant runs for office in PA claiming she has list of public servants who bought heir jobs.  She says she will fire those people upon election.  She fires everyone on list upon getting into power and they sue her under §1983.  When a person acts beyond their power and commits a wrong, they are “no longer official.” So, you are a “person” under §1983 for both official capacity (injunctive relief and declaratory judgment) and personal capacity (for money damages) suits.   

Officer in Official Capacity (Prospective Relief) – In order to get injunctive relief and monetary relief that flows from the injunction, you must sue the officer in official capacity because must do a suit against the office (sort of state).  11th Am would bar this, except for Ex Parte Young, which allows you to sue the officer in official capacity for injunction.  Can get injunctive relief, even if it will cost the State substantial money (Milliken v. Bradley), and even if it’s notices telling people to sue agency at state level (Quern v. Jordan).  

Officer in Individual Capacity (Money Damages)– If you want retroactive damages, can’t sue in official capacity because of Edelman, so sue officer in individual capacity, which is not 11th Am problem because of Hafer v. Melo.  

Defense:  Official Immunities:  (a) Absolute Immunity:  SC has held that individuals performing certain functions have absolute immunity from liability under §1983:  Those performing judicial, legislative, and prosecutorial functions.  Also police officers serving as witnesses and the president of the US.  (b) Qualified (Good faith) Immunity:  When it’s not one of the above categories, it’s good faith.  Good faith immunity exists only as to suits for damages, not as to suits for injunctive relief.  It is an affirmative defense that the officer must raise.  Same law applies for states as for federal.  

B. “UNDER COLOR OF LAW”  

Monroe v. Pape (S.Ct. 1961) p. 465

Expansive reading – merely wearing a badge is enough.  13 cops bust into plaintiff’s home with no warrant, are abusive and injure his children! §1983 applies to any harm inflicted by someone who is able to inflict it by virtue of some state authority.  Abuse of power.  Doesn’t matter if the acts are unauthorized.  Don’t have to show that it’s an actively sanctioned practice.  The Act is meant to (a) override certain state laws or customs;  (b) provide a remedy where state law is inadequate; and (c) provide remedy where the state remedy is adequate in theory but not available in practice (skepticism of states).   Not just for unavailability of state remedies, but also for the failure of certain States to enforce the laws with an equal hand.  
Frankfurter’s Dissent: Congress meant only to provide remedy in cases where redress was barred in the State courts because some “statute, ordinance, regulation, custom or usage” sanctioned the grievance.  Also, 14th Amendment is directed to the states.  So long as the States are not shown to be acting or sanctioning the action, the state courts should be handling these claims.  *** Frankfurter’s fear is a slippery slope, exemplified by the line of cases below – where officials do things by accident or negligence.  It’s a floodgates argument.  The fear is that you’ll bring the state tort system into federal court.  On the other side of the coin, it’s so hard to prove whether something is a policy and practice of the state.  It’s easy to conceal.  

Home telephone and Telegraph v. Los Angeles (S.Ct 1913) p. 482

L.A. tries to argue because the State hasn’t finally approved their law yet, then it can’t be “under color of law” subject to 14th Am. actions.  Court disagrees, the issue isn’t official sanction for the specific conduct, rather particular action derives from state power and authority, and irrelevant whether that conduct is actually approved or whether the conduct is a misuse of power, it all falls under “state” action.
C. DEPRIVATION OF RIGHTS (§1983 INJURY)
For §1983, you still need a protected interest that’s being abridged in order to have federal subject matter jurisdiction.  Putting limits on what counts as a deprivation helps with the Frankfurter nightmare.  

1.
CONSTITUTIONAL PROTECTED INTERESTS

Wisconsin v. Constantineau (S.Ct. 1971) p .551

Pursuant to statute, police released flyer listing plaintiff as one person ineligible to buy booze because they were an alcoholic.  No procedure or nothing.  Here “badge of infamy” form status, and inability to purchase booze like everyone implicates loss of liberty.

Paul v. Davis (S.Ct. 1976) p. 551

When KY police put flyer out listing active shoplifters, including a picture of plaintiff who had been charged but never convicted of shoplifting, there was no constitutional injury because reputation alone is not enough.  Coeur thinks this is just a plain old tort.
2.
PROCEDURAL DUE PROCESS (NEGL. INSUFF – STATE REMEDY FIRST)






Parratt v. Taylor (S.Ct. 1981)

Plaintiff prisoner orders a hobby kit that gets lost within the prison mailing system.  He sues the prison under §1983 for deprivation of property without due process of law.  Since negligence, there can be no pre-deprivation remedy.  Court says since state cause of action based on negligence was due procedure.  So, if there is a state post-deprivation procedure available, defendant has to show that the procedure is unconstitutional.  Interesting because Court suggests that if there is no state cause of action for negligence, then a plaintiff could bring a §1983 claim.

Daniels v. Williams (S.Ct. 1986) p.553

Negligence will never implicated due process under §1983

Farmers v. Brennan (S.Ct.1994) p. 554

For due process, mens rea is “deliberate indifference” – basically, failure to act in response to a known risk. 



Zinermon v. Burch (S.Ct. 1990) p. 556

P voluntarily admitted into mental hospital, but then claimed he shouldn’t have been because obviously incompetent.  Liability not precluded by Parratt.  It was more foreseeable in this case.  It was predictable and within the hospital and state’s control.  Court here focuses on problem of state delegating too much discretion to the state actor, who then is able to deprive a plaintiff of their rights.  Dissent doesn’t see this as any different than Parratt and that this violation of state procedures had a remedy at state law..





Albright v. Oliver (S.Ct. 1994) p. 556

Suit against prosecutor for initiating a baseless projection.  Like in Zinermon, official has broad discretionary powers.  Maybe the Zinermon dissent has majority, as the Court views this as a random and unauthorized act that can be remedied under state tort law.  


3.    SUBSTANTIVE DUE PROCESS (INTENT TO DEPRIVE)




Sacramento v. Lewis (S.Ct. 1998) p. 555

Decedent killed as passenger on motorcycle engaged in high -speed chase with police.  Suing the police for violation of SDPL.  This shows dilemma of §1983 as applied to the renegade cop situation.  Court says to rise to level of constitutional injury, and say “shocks the conscience” will only be shown when there is intent to cause harm unrelated to a legitimate state interest. No violation here.

D. MUNICIPAL LIABILITY 

Monell v. Department of Social Services (S.Ct. 1978) p. 485 

Overrules Monroe and says you can sue municipalities (they’re not immune).  NY required all pregnant women take leave before they were medically required to do so.  Law changes during litigation, so injunctive relief is moot, but the issue of damages goes forward.  Theory is that cities are liable for the decisions of their policy-makers.  There is no respondent superior; the negligence of a renegade employee will not become a deep pockets suit against the city.  Cities are only liable for constitutional violations resulting from their official policies and customs.  So must show that the city’s policy or custom caused (was moving force behind) the injury. 
5 ways to show policy or custom for liability:  

1.
LEGISLATIVE ACTION
There’s a legislative body in the town that explicitly articulates the unconstitutional or illegal possibility.  So it’s coming from legislature itself (this never happens).  
2. 
AGENCY ACTION
The action itself was by agency or Board which was delegated the authority to act by the legislature.  Given total authority (Monell).  
3.
FINAL DECISION-MAKING AUTHORITY

Individual is given final authority for making a decision – total final authority without review. 

Praprotnik v. City of St. Louis (S.Ct. 88) p. 507

 Must have a state statute that gave a policymaker final authority to make the decision in question.  This is a question of state law left for the judge. Concurrence: Wants to leave room for possibility that there’s more going on than just what’s in the state statute.  

Pembaur v. City of Cincinnati (S.Ct. 506)

Prosecutor’s order to break down doctor’s door sufficient to establish city’s policy. 





4.
INADEQUATE TRAINING OR SUPERVISION 

A government policy of inadequate training or supervision.  This requires proof of deliberate indifference by the local government.  Need evidence of foreseeable consequences, or indifference, etc.


City of Canton v. Harris (S.Ct. 1989) p. 507

Plaintiff is arrested and injured, but denied medical attention after arrest, she sues for injuries.  Here, police chief vested with wide discretion to take prisoners to hospital.  Court says if plaintiff can show that failure to train results in a deliberate indifference to the rights of persons with whom the police come into contact then §1983 can be sustained.  Here however, one random violation is insufficient to show liability. 
Board of County Commissioners v. Brown (S.Ct. 1997) p. 509 

Sheriff’s renegade nephew is hired despite long police record including numerous assault charges.  He severely injures the plaintiff through use of excessive force in an arrest that lacked probable cause.  Insufficient to show deliberate indifference by appealing to probability that any officer inadequately screened will inflict constitutional injury.  Rather, it must depend on a finding that this officer was highly likely to inflict the particular injury suffered by P.  Single instance of inadequate screening was insufficient to prove that the municipality caused the injuries.  Must show “deliberate indifference,” and to show that you need to have notice and then that they ignored the notice.  Need a pattern and practice. Strong Dissent: Breyer says by now, §1983 is such a mess that no one knows what is going on with it.  He wants the Court to start over from scratch and clarify all the rules.
5.
CUSTOM 

There’s a practice or custom to act in this unconstitutional way. Do not need to show that there is an express policy condoning the activity, but liability derives form the municipalities tolerance or acquiescence in the violations.  The knowledge requirement to prove this remains very unclear.  

D. INDIVIDUAL IMMUNITIES
State governments generally can’t be sued because of 11th Am, and municipal governments are not liable unless their official policy caused the unconstitutional conduct.  Therefore, it’s important for people to be able to sue individual officers.  However, it’s believed that some degree of immunity for officers is important.  Two kinds:  Note:  You don’t need this for injunctions!!!!!




1. 
PRESIDENTIAL IMMUNITY
President gets total immunity for things done in office.  Clinton tries to use this immunity to bar Pamela Jones suit against him.  Court says its function not form.  So he is president, but the immunity not apply to him just because he’s in office, it applies to things he does in office.  SO he can be sued while he is president because he did these things before.

2. 
CONGRESSIONAL IMMUNITY


See below, full immunity for legislative acts.

3.
ABSOLUTE IMMUNITY

SC has held that individuals performing certain functions have absolute immunity from liability under §1983:  Those performing judicial, legislative, and prosecutorial functions.  Also police officers serving as witnesses and the president of the US.  

4.
QUALIFIED (GOOD FAITH) IMMUNITY

When it’s not one of the above categories, it’s good faith.  Good faith immunity exists only as to suits for damages, not as to suits for injunctive relief.  It is an affirmative defense that the officer must raise.  Same law applies for states as for federal.  

Harlow v. Fitzgerald  (S.Ct. 1982) p. 534

Nixon aid fired because he’s a suspected “whistleblower.” Court describes standards of immunity.  The rule is that government officials performing discretionary functions generally are shielded from liability for civil damages insofar as their conduct does not violate clearly established statutory or constitutional rights of which a reasonable person would have known.  Takes away the subjective component – the requirement that the officer had malicious intent to deprive rights.  Court took this away, because it made it hard to grant summary judgments, since it’s a question of fact and therefore requires discovery.  

NOTE:  The effect of this ruling may be to allow official to engage in malicious misuse of public authority whenever the relevant legal standards are objectively unclear.  









Anderson v. Creighton, (S.Ct. 1987) p. 541

Many law enforcement agents entered plaintiff’s home claiming they wee looking for a fugitive.  No search warrant.  The kids are rough handled, the father is beaten.  Scalia writes for majority and says police are entitled to qualified immunity so long as their actions “objectively reasonable” given the “clearly established law” of the time.  So here, because it was unclear how the 4th Amendment would apply to he facts of this case, the police were entitled to the immunity defense because there was no “clear law” to violate?!? 

E. FEDERAL STATUTORY RIGHTS

Statutory protected interests:  This is when you have a statute that provides a “right” but no c/a.  Question is when you can use §1983 to get c/a for these statutory rights.  This issue arises from the language in §1983 that says “deprivation of any right.”  
Maine v. Thiboutot (S.Ct. 1980) p. 483

Expansive reading of §1983.  It’s available whenever the P alleges violation of any federal right, not just constitutional.  Court used plain language of §1983 instead of legislative history which indicated that it was supposed to be for 14th Am. rights.  3Part Test: (1) Statutory provisions create binding obligation or rights (2) Plaintiff’s claim is not vague and appropriate for judicial resolution (3) Plaintiff is the intended statutory beneficiary.  Two exceptions to Thiboutot:  
Can’t be used to enforce statutes that explicitly or implicitly preclude §1983 litigation (there’s adequate remedy already).
Middlesex County v. Sea Clammers 

Court found that the “comprehensive enforcement mechanisms” contained in these statutes demonstrated congressional intent to preclude the remedy of suits under §1983.  Explicit or implicit.

Wright v. City of Roanoke

The statute provided for administrative remedies, through formal and informal hearings by local housing authorities, but Court held that this was not type of comprehensive enforcement mechanism necessary to preclude §1983.  This case indicated 2 things(1) that presumption is in favor of availability of §1983, and burden is on D to show that Congress intended to foreclose it. (2) The existence of administrative remedies alone don’t preclude §1983 absent a more specific congressional intent to prohibit §1983 suits.  Here, unlike in Sea Clammers, Congress hadn’t provided alternative vehicles for access to courts.  
§1983 is available only to enforce federal statutes that create rights.

Pennhurst v. Halderman II (S.Ct. 1981) Mat. p. 77

Issue is whether the federal statute creates substantive rights to “appropriate treatment” in “least restrictive environment.”  Court says no.  The Act appeared to merely declare policy and not create substantive rights.  It was passed pursuant to spending power, not 14th Am.  The provision giving rise to the asserted right must be couched in mandatory rather than precatory terms.  Here, it was to encourage state programs, not to give them binding obligation.  To be binding, must be clear so the state knows what’s its obligations are. 
Suter v. Artist M
Restricts the application of §1983.  Adoption Assistance guidelines plaintiff’s sue for enforcement.  Court held no enforceable right.  The term “reasonable efforts” is at least as plausibly read to impose only a rather generalized duty on the State, to be enforced not by private individuals, but by the Secretary.  Court (Rehnquest writes) moves away from the strict 3 Prong test and mixes issue of vested right and whether Congress meant to avoid §1983 enforcement.  Court say plan requires States to have a plan, and if they violate their plans the fed can revoke funds.  The dissent thinks he’s mixing the issues and should analyze the prongs separately. 
Blessing v. Freestone (S.Ct. 1997) Mat. p. 97

Plaintiffs sue to enforce the Social Security Act. Court applies the three part test and find that it fails the first prong. Must be a statutory provision that creates an enforceable right, not merely a violation of federal law.  The provision must be written in mandatory terms rather than as a wish list.  Tries to apply the 3-part test.  Must identify the specific right these children and their parents are claiming the court can remedy.   Because the Court finds no rights, not enforceable under §1983.  But Court does say that federal government’s ability to withhold funding is not a remedy precluding §1983 recovery.  To indicate that Court wants to preclude §1983 recovery, there must be an explicit private remedy. 
V.  DOCTRINES OF RESTRAINT  
This is about defining the relationship between federal and state courts.  Sometimes a court having jurisdiction will nonetheless decline to hear it.  Some of these rules are defined by statute, and some by the courts.  The issues are balancing competing interests: state interests, federal interests, separation-of-powers concerns, and individuals’ constitutional rights.  Judicial abstention doctrines are in conflict with separation of powers, because Congress has given the federal courts their jurisdiction – it’s not for courts to do that.


A.
 EXHAUSTION

Rule that P must exhaust all administrative remedies before coming to federal court.  Generally, reasons for exhaustion (1) ripeness issues (2) administrative hearings compile a record and by passing this procedure, you deprive the court from the use of this record (3) state/federalism issues
Patsy v. Board of Regents (S.Ct. 1982) p. 712
says that for §1983 you don’t need to exhaust.  It really should be Congress that decides whether exhaustion should apply, not the Courts.  There are lots of considerations and these could be answered easily by legislation, but would create costly, remedy-delaying, and court-burdening litigation if answered incrementally by the judiciary in the context of diverse constitutional claims relating to thousands of different state agencies.  Concludes that congressional intent supports not applying exhaustion to §1983 after looking at Court precedent, the feeling of the §1983 congress from 1871 and the legislative history of 1997e. 
Parrot – 14th amendment, if there is a procedure and it has been used and then that it has given you no remedy, then you could bring up the case. Interaction with specific statutes:  when using Title VII the specific statute may have certain administrative remedies. Justicability – ripeness, the claim is not ready because the state may not be so fixed on its decision. Municipal Liability – for § 1983 purposes you need to show that the act is the act of the policy maker, the agency has a grievance board, and if you have not gone to the board, then you can not attribute the action to the city. (Need the word of the policy maker)
B. PULLMAN ABSTENTION

Pullman v. Railroad Commission (S.Ct. 1941) p. 724

Texas passes a law that says must have “conductor” on all sleeper cars on trains, used to be that porters could manage sleeper cars. In Texas, porters are always black and conductors are always white. Texas is basically not using the race word, but legislating on race.  Plaintiff’s sue on two grounds (1) Texas law bars such a regulatory scheme, and there is no state source of power for such a regulation and (2) law violates 14th Amendment (time to challenge Plessy?).  Abstention because of Unclear State Law – Where state law is uncertain, and a clarification of state law might make a federal court’s determination of a constitutional question unnecessary, the federal court should abstain until the state court has had opportunity to resolve the uncertainty.   

Three rationales: (1) Abstention avoided friction between federal and state courts. (2)  Abstention reduces likelihood of erroneous interpretations of state law (state courts would be better at deciding state law than federal courts would be).  (3) Avoids unnecessary constitutional rulings, because if state law invalidates the action, don’t need to reach constitutional question.  Underlying idea is to avoid constitutional determination if at all possible. 

When to use Pullman (1) The State Law has to be unclear so that the State Courts can decide it for the Federal Courts.  If it is obvious, then there is no Pullman abstention. (2) The determination of the State law has to make a huge difference to the federal case. (3)  The State law question has to be NOVEL to the state itself. (May obviate the need the bring the federal claim) The parallel state constitutional provisions DO NOT make grounds for Pullman Abstention.  They have to be really unique to the state. 

Procedure for Pullman (1) File in fed court, there is a federal question but also a novel state question, so the court abstains (2) Must inform the state court of the federal issue that exists all well, but need not pursue it.  But must make clear to State court that it is an issue so the Court understands the important legal context. (3) Maybe you win in state court (4) even if you lose; at least you’ve clarified the state question to return to federal court for appropriate ruling on the federal question

1. PULLMAN PROCEDURE AND PRESERVING FEDERAL JURISDICTION

England v. Louisiana State Board of Medical Examiners (S.Ct. 64) p. 732

Held that when federal courts abstain, the parties need try only the state law issues in state court and they may return to federal district court to litigate the federal constitutional issues.  The parties can choose to litigate all of their issues, including constitutional claims, in state court.  In that event, the party relinquishes the right to return to federal court.  However, a party can expressly reserve the right to return to federal court for a determination, if necessary, of the federal law questions.  So state court’s decision will not have res judicata effect precluding the splitting of claims between state and federal courts.  

Recently, the SC has said that the better practice is for federal district court to keep the case (not remand or dismiss) and to certify a question to the state supreme court under a state certification scheme.  It’s faster and eliminates res judicata problem.
2. CERTIFICATION

You certify a question to the state highest court.  This is quicker than litigating the multiple levels.  (It is advisory, but also sometimes the facts need to be looked at in order to decide how you want to apply the law, but in Harris County Commissioners Court v. Moore State law bars advisory opinions, and with no certification process, Fed had to dismiss w/o prejudice, let eh plaintiff file in state court, then re-file in fed court on fed question.  Technical way to solve state “advisory opinion” issue because same as abstention, except to meet state requirements, its technically a dismissal w/o prejudice





Arizona v. Park (S.Ct.1997) .p 105 Matt.

Petitioner is a state employee in Arizona, her job being to deal with medical malpractice cases in the state.  She worries that the Article 28 of the new law will cause her to refrain from speaking Spanish. Her claims are 14th and Equal Protection claims.  She is suing the state, the governor, and the director of the department of administration, and the attorney general in their individual capacities. She seeks injunctive relief at the beginning of the litigation. This case ends up being a mess because plaintiff quits her job, so although she has standing, her prospective relief claims are moot.  Then, her damages claims are in a mess, then intervening defendants don’t have standing.  Basically, there is no cause of action by the time this gets to the court, although there was a fully litigatable case below.  

Ginsburg questions the validity of the district court’s actions.  Particularly, the district court did not rely on a judgment of a state supreme court in determining the validity of a novel state statute.  Ginsburg says that because of the certification statute, the district court should have certified the opinion to the Arizona Supreme Court in order to determine what the statute means.  
C. ANTI-INJUNCTION ACT & YOUNGER

1. 28 USC §2283- THE ANTI-INJUNCTION ACT:  
“A court of the United States may not grant an injunction to stay proceedings in a State court except as expressly authorized by Act of Congress, or where necessary in aid of its jurisdiction, or to protect or effectuate its judgments.”  Exceptions:  

Injunctions that are expressly authorized by statute – Idea is that Congress created the bar against injunctions; therefore, Congress can override its own limitation. Mitchum v. Foster – held that §1983 must be under this exception because the remedy Congress created could be frustrated if the federal proceeding were not empowered to enjoin a state court proceeding.  

Injunctions in aid of jurisdiction (“jurisdiction exception”) – Brotherhood makes it clear that the Court will narrowly construe the jurisdictional exception.  Unless a state proceeding threatens in some sense to defeat federal jurisdiction, this exception doesn’t apply.  Thus, merely parallel litigation in the state courts is insufficient.  Even if federal court gets jurisdiction to begin with, it doesn’t automatically get jurisdiction over any claim the parties might bring.  So the exception applies in only 2 circumstances (1)Where a case is removed from state court to federal court; and (2) Where the federal court first acquires jurisdiction over a case involving the disposition of real property.  

Injunctions to promote or effectuate a federal court’s judgment (“relitigation exception”) – Permits federal courts to enjoin state proceedings if necessary to ensure the preclusive effect of an earlier federal court decision.  Federal courts can issue injunctions to make sure state courts don’t relitigate issues already decided in federal court.  However, a federal court may not enjoin state court proceedings under this exception if the earlier federal court ruling was based on federal court procedures and not on the merits of the case. Brotherhood – Court concluded that the federal court had dismissed for lack of jurisdiction (refused to issue injunction because it lacked jurisdiction to hear such a claim under an Act), rather than because it believed that the union had a right to picket.  Therefore, the decision to refuse injunction was procedural, rather than on the merits, and therefore doesn’t have the preclusive effect necessary for this exception.  



Atlantic RR v. Brotherhood of Loc Engines (S.Ct. 1970) p. 697

Complicated, RR went to fed CT to enjoin union from picketing, but relief was denied. (Case#1), then RR then went to ST. CT which enjoined the Union from picketing. Two Yrs later the SC declared a fed right to picket, so Union goes to ST CT but loses then Union goes to fed CT which enjoined the ST CT from issuing its injunction. (Case #2) Does the Anti-Injunction Act bars the fed CT Injunction? Impermissible the Anti-Injunction Act is an absolute prohibition on fed courts from enjoining ST CT proceedings, UNLESS (1) Expressly auth by Act of Congress – N/A  no specific exception (2) Necessary in the aid of the Dist Court’s jurisdiction - Do not ignore §2283 simply b/c a fed right is at stake.  The ST CT has to be so interfering with a fed CT's consideration of a case as to seriously impair the federal courts flexibility and authority to decide that case. (3) To protect and effectuate that CT’s judgment - Union (and dissent) argued that it needed injunction to effectuate the ruling in Case #1.  CT says that the fed CT did not reach the merits on Case #1, but merely but merely dismissed on jurisdictional grounds and hence No Judicial Action to Effectuate!



Mitchum v. Foster (S.Ct. 1972) p. 709

How express must the authorization be?  Here Court decides that §1983 must be an express exception to §2283 because it allows for “equitable relief.”  Unfortunately, the Court only reaches the issue of §1983 preclusion under §2283, the Court suggests that it may bar §1983 on other judicially-made abstention doctrines. 
2. JUDICIAL DOCTRINE  - YOUNGER

Younger v. Harris  (S.Ct. 1971) p. 738

Facts:  Harris was indicted in CA State Court for violation of the crime of syndicalism. He then filed in fed dist CT asking that the DA Younger be enjoined from prosecuting alleging that the prosecution and the Act inhibited the exercise of free speech and press under First and Fourteenth. Issue:  Was it w/in the power of the fed CT to enjoin the DA? Result:  SCT reversed on grounds that fed CT should have abstained. Though this action falls under one of the exceptions to § 2283 as § 1983 is an express exemption, equity, comity, and parity place constitutional limitations on the power of federal courts to interfere with state criminal proceedings.  A fed CT may not enjoin a pending state criminal proceeding UNLESS: (1) The person to be prosecuted will suffer irreparable harm that is both great and immediate if the State Court proceeding is not enjoined; or (2) The state statute is "so flagrantly and patently violative of express constitutional provisions in every clause, sentence and paragraph." - Chilling Effects alone are not itself enough to justify fed injunction of a pending state proceeding.

Rationales: (1) Doctrine of ‘equity’ – Courts of equity should not act when the moving party has an adequate remedy at law and will not suffer irreparable injury if denied equitable relief.  The federal court P could have raised his constitutional claims as a defense to the state court criminal prosecution; hence, there was a preexisting remedy that made the injunction unnecessary.  (2) Doctrine of ‘comity’ – Proper respect for state functions.  Belief that “the National Gov’t will fare best if the states and their institutions are left free to perform their separate functions in their separate ways.” (3) Clarity – give the state a chance to make its law constitutional by limiting its application.  






Samuels v. Mackell (S.Ct. 1971) p. 751







When state proceedings are in place, Younger applies to declaratory judgments as well.
Gerstein v. Pugh (S.Ct. 1975) p. 748
FL can charge by information, and not require probable cause hearing for pre-trial detention. S.Ct. upholds injunction because state law allows for deprivation of rights w/o any relief.  This definitely fits the “immediate and irreparable harm.”







A. Declaratory Judgments
1. Steffel Window
Steffel v. Thompson 

Federal courts may issue declaratory relief if state criminal proceedings are threatened, but not pending.  Steffel and others were distributing handbills protesting USA involvement in VN on an exterior sidewalk of a shopping center, and cops were called and told them they would be arrested if they did not stop. Parties stipulated that if plaintiff resumed and stayed than he too would be arrested. Wanted a DJ that ST law was unconstitutional Court rules that DJ Ok when genuine threat of prosecution but no state proceedings yet!  This leaves narrow window between nothing having happened yet (not ripe) and being indicted (where Younger will bar federal court intervention).  








Doran v. Salem Inn

Topless joint charged under obscenity laws.  Here, the defendant who kept violating law after the fed Court issued a temporary restraining order, but before issuing a preliminary injunction was in effect.  
2. Proceedings of Substance

Hicks v. Miranda (S.Ct. 1975) p. 764
After movies were seized from porno theater,  ST CT ordered Miranda (owner of the theater) to show cause why the film should not be declared obscene. On Nov 27, CT held a hearing viewed the film and declared it to be obscene –– all copies were at theater were to be seized.  This judgment and order was NOT appealed. On Nov 29, M filed this suit in fed dist CT against the 4 police officers, DA, and ADA of Orange County –– TRO was requested and denied On Jan 14, fed complaint was filed –– no pending ST proceeding at that time On Jan 15, appellees were charged w/ EE in Municipal CT on criminal charges. Issue:  Was the dist CT action in this case proper? Result:  Younger abstention applies even though not tech pending at time of filing. SCT now holds that where ST criminal proceedings are begun against the fed ( after the fed complaint is filed but before any proceedings of substance on the merits has taken place in the fed CT, the principles of Younger should apply in full force. Dissent: (Stewart)  This is now an open invitation to ST officials to institute ST proceedings as a means of preventing fed suit.



B. Civil Proceedings (Outer-Limits-of-Younger)

Huffman v. Pursue (S.Ct. 1975) p. 773

Facts:  Case was brought due to an effort to close the Cinema I theater in Lima, Ohio. Sheriff and DA sought to invoke the OH public nuisance statute against the owner because it was porno. Proceedings brought against owner in State court and found in violation. ( sought injunctive relief and DJ that statute was uncononstitutional and unenforceable in fed CT forgoing ST app process.  Issue:  Does the Younger doctrine apply in ST civil proceedings?  Result:  The issue of whether fed courts should interfere w/ ongoing State proceedings is distinct from the issue of whether litigants are entitled to subsequent fed review of ST CT dispositions of fed issues. Court extends Younger to civil proceedings.  Says there’s a difference between civil cases between two private parties, and state civil proceedings against a party.  This is just like a criminal proceeding with weaker penalties, it’s the state court enforcing state law. Dissent: (Brennan)  Would not extend Younger to civil proceedings and ruling is eroding the settled law that ( do not have to exhaust ST judicial remedies in § 1983 actions. Undercuts both Monroe and Mitchum
1. 
State as a Party

Trainor v. Hernandez (1977) p. 782

Action by State to recover fraudulent benefits (debt proceedings) and Younger applies whenever State is a party.

2.
State Enforcing its Interests

Juidice v. Vail (1977)

Brought a § 1983 action challenging contempt proceedings and SCT extends Younger to contempt b/c State has special interest in maintaining admin of ST judicial

Pennzoil v. Texaco (1987)

( sued ( for tortuous interference w/ its K to buy stock from Getty Oil. Under TX law, the losing party was required to post a bond for the amt of the judgment in order to have judgment stayed pending appeal.  Texaco sued in dist CT seeking an injunction claiming that TX proc for securing a stay were unconstitutional b/c of bond required Issue:  Should fed CT abstain? Result:  Application of Younger for 1st time in a controversy entirely b/w private parties and not involving ST contempt power. Majority ruled that Texaco had failed to show that its con claims could not be heard in ST CT and a ST interest in the reg admin of app judicial system w/o interference from fed Courts 

3.
Enjoin Executive Responsibilities

Rizzo v. Goode (1976)

In a civil action brought by community groups charging that the Philly police deprived blacks of con rights and dept refused to take disciplinary action –– dist CT invoked Younger on similar federalism grounds. 

O’Shea v. Littleton (1974)

In a civil action brought against ST officials charging admin of laws in Chicago was discrim against blacks, the dist CT invoked Younger in recog of need for proper balance b/w fed and ST counsels restraint against the issuance of injunctions against state executive officers
4.
Administrative Hearings

OH Civ Rights Commission v. Dayton Christian School (1986) 

Result:  There was admin hearing on emp discrim –– ( sought to enjoin and Younger applies as there imp ST interest in admin process and chance to litigate issues in hearing and there was appeals process.

New Orleans Pub Svc v. NO City Council (1989) p. 788

Facts:  (, NOPSI, the local power comp entered into a plan to construct a nuclear plant in 2 parts. Fed Energy Reg Commission allocates costs and sets rates to be paid by members of “power pools” involved in such projects, local bodies (NOCC here) have auth w/ respect to what part of allocated costs may be passed on to consumers and what part must be absorbed by Shareholders. ( went to fed CT to challenge ( action Anticipating abstention, ( also filed in LA CT for rev of ( rate order and informed the ST CT of its intent to raise its fed pre-emption claim Issue:  Was the dist CT correct in abstaining? Result:  SCT says NO –– The majority held the pending ST CT action did not implicate Younger –– only judicial type proceedings implicate Younger, “rate making” is a legislative action.  Difference between rule making and adjudication, , because underlying action not trigger Younger, form of hearing will not trigger it either.  Abstention is still exception not the rule and only when it would “unduly interfere” w/ ST proceedings

D. OTHER ABSTENTION DOCTRINES

1. BURFORD ABSTENION

Burford v. Sun Oil (1943) p. 793

Facts:  The Sun Oil Co brought suit in fed dist CT on diversity jurisdiction attacking the validity of an order of the TX RR Commission granting B a permit to drill 4 wells on a small plot of land in East TX –– The order in Q is part of the general reg scheme devised for conservation of oil and gas in TX   The primary task of attempting adjustment of these diverse interests is delegated to TX RR Commission which TX as vested broad discretion in admin the law. TX legislator has also established a system of judicial rev thru ST Courts under a reasonableness stand in de novo review. The cases all go to Travis County Dist CT –– CT of APP for that area, and TX SCT –– all sent to same CT to prevent multiple rev of same general issues –– avoid confusion in the system Issue:  Do fed Courts have to abstain and defer to States? Result:  Courts see this as a complex issue that is best resolved under a comprehensive state scheme. Court sites (1) Complex ST reg scheme in place (2) Conflicting decisions (3) ST interest –– reg of oil  Dissent: (Frankfurter)  To deny access to a fed CT under circumstances of this case is to disregard a duty enjoined by Congress and made manifest by the whole history of the jurisdiction of USA Courts based on diversity. 

LA Power & Light v. Thibodaux (1959)

Result:  Frankfurter says ST law is unclear on eminent domain issues and fed CT should stay its hand until the LA SCT decided law in Q. Case had been filed in ST CT and removed to fed CT .
Quackenbush v. Allstate Ins (1996)

Complex issue over insurance suits and indemnification under California law.  The two major points are (1) Abstention may apply if the Court is being asked to invoke some discretionary or equitable remedial power, it does not apply to money damages (2)  an abstention order is appealable as a final judgment, but a district court’s refusal to abstain is only appealable after the case has been decided on the merits.  

2. COLORADO RIVER

CO River Conservation Dist v. USA (1976) p. 815

Facts:. In 1969, CO passed the Water Rights Determ and Admin Act in effort to revamp legal proc for determining claims to water w/in ST –– under the Act, CO is divided into 7 Water Div and adjudication for each one occurs on a continuous basis. There is also the fed McCarran Amendment which provides that “consent is hereby given to join the USA as a defendant in any suit (i) For the adjudication of rights to the use of water of a river system or any other source (ii) For the admin of such rights where it appears that the USA is the owner of or is no the process of acquiring water rights by appropriation under ST law by purchase, by exchange, or otherwise, and USA is a necessary party to such suit. After the suit had commenced in fed dist CT one ( filed an application in ST CT for Div 7 seeking an order directing service of process on USA in order to make it a party to proceedings in Div 7 for the purpose of adjudicating all of USA claims, both ST and fed. Issue:  Does the McCarran Amendment terminate jurisdiction of fed Courts to adjudicate fed water rights and whether if that jurisdiction was not terminated, the dist CT dismissal was nevertheless appropriate? Result:  In view of language and legislative history of the amendment, controlling principles of statutory construction required the conclusion that the amendment did not constitute an exception –– SCT holds that dist CT had jurisdiction to hear the case  But still, while it has jurisdiction and this doesn’t fall into the other categories of abstention, the Court should abstain anyway because otherwise there would be parallel litigation.  4 Exceptional issues to consider (1) avoiding piecemeal adjudication (here, that was the purpose of the McCarren Am) (2) relative inconvenience of the federal forum (here geographical distance) (3) problems that may arise when there are parallel proceedings (4) the order of filings(here state case filed first). 
Will v. Calvert (1978)

Result:  A plurality of the SCT decided 2 yrs later that while the pendency of an action in ST CT is no bar to proceedings concerning the same matter in fed CT having jurisdiction, a dist CT is under no compulsion to exercise that jurisdiction  Standard of review – lower court’s decision whether to abstain is reviewed for clear error.

Moses Cone v. Mercury Construction (1983)

Supreme Court agrees with appeals court that abstention is inappropriate simply because e of the existence of parallel proceedings.  Colorado River abstention to be used sparingly, Court and that its factors are not a checklist.  Moreover, existence of a federal question weighs heavily against abstention.  





Wilton v. Seven Falls (1995)

Does the “exceptional circumstances” test in CO River govern a dist CT decision to stay a Declaratory Judgment action during the pendency of parallel ST proceedings and under what standard of review should CT of App evaluate dist CT decision to do so? Result:  Over 50 years ago in Brillhart v. Excess Inc this SCT addressed circumstances virtually identical to those present in this case The SCT held that although a dist CT had jurisdiction under fed DJA, it was under no compulsion to exercise that jurisdiction. The Q for the dist CT is whether the Q in controversy b/w the parties to the fed suit and which are not foreclosed under the applicable substantive law can better be settled in the pending ST proceeding DJA has been understood to confer upon fed Courts unique and substantive discretion in deciding whether to declare the rights of litigants –– on its face the statute is permissive.  SCT concludes that Brillhart governs this DJ action and that dist CT decisions about the proprietary of hearing DJ action which are necessarily bound up w/their decisions about proprietary of DJ as relief should be reviewed under the abuse of discretion standard.
E. COLLATERAL ETOPPEL & PRECLUSION

18 USC §1738 – Full Faith and Credit - Congress has specifically requires all fed courts to give preclusive effect to ST CT judgments whenever the Courts of the state from which the judgments emerged would do so.

Fed Courts have traditionally used issue and claim preclusion doctrines (i) Remove cost and vexation of multiple lawsuits (ii) Conserve judicial resources (iii) Prevent inconsistent adjudication (iv) Encourage reliance on the adjudication. General Rule ––party against whom issue preclusion is being applied must have had fair and full opportunity to litigate that issue
Allen v. McMurry (1980) materials

Facts:  In 1977 undercover cops went to McCurry’s house to score heroin. One of the officers seized drugs in plain view as well as additional contraband found in drawers. At a hearing before his criminal trial, ( invoked 4th and 14th to suppress evidence that had been seized by police –– trial CT denied in part, allowed in stuff in plain view.  ( then brought § 1983 action for $ against ( cops for con violations. Issue:  Does decision of con issue in ST CT issue preclude in § 1983 fed CT action? Result:  This SCT has never directly decided whether the rules of preclusion are general applicable to § 1983 actions. To the extent that Congress did change the balance of fed and ST CT in passing § 1983 it was acting entirely consistent w/ the principles of preclusion But there is no support in this reading of excluding use of preclusion after a party has had chance to fair and fully litigate in ST CT Dissent: (Blackmun)  Majority ignores the clear import of the legislative history of the statue and disregards the important fed policies that underlie its enforcement. Also, criminal ( is an involved litigant in ST CT and the risk of conviction puts pressure to raise every possible defense and does not want to have waived anything on appeal 

Migra v. Warren City (1984)

Facts: ( accepted renewal of annual employment K, which was then revoked by (.  She filed suit in ST CT alleged breach of K and tortious interference with a K. The ST CT found acceptance before revocation and ordered damages.  ( then filed suit in fed CT alleging that the Board took steps to remove her b/c of her efforts to desegregate the school and alleged con of 1st, 5th, 14th, under § 1983. Issue: Is a §1983 ( precluded from litigating claims that she could have raise in an earlier state-court proceeding but declined to? Result: Under an Allen analysis, SCT finds that ( here is bound by claim preclusion. Although this creates tension with  983 jurisprudence, Court says you look at the State law for the preclusive effects of earlier judgments.

Kremer v. Chem Construction (1982)

Facts:  ( emigrated from Poland in 1970 and was hired in 1973 by ( as an engineer. He was laid off two years later along w/ other EE, some of whom were later rehired, but ( was not. He filed a discrim claim on basis of his ethnicity and Jewish faith.  Steps of Filing Discrim Claim (1)  File w/ appropriate ST agency (2) Can either seek review in ST CT or (3) File w/ EEOC (4) If EEOC does not take case, ( is free to sue in fed CT. Here ( filed in both ST CT for rev of admin which is only arbitrary and capricious standard and fed CT which would be de novo review.  Holding: He appealed to state court, so now that’s the binding decision.  Irrelevant hat he would have been given de novo review in fed court.  Once you start the state route, preclusion applies because  Title VII did not expressly repealed § 1738  and repeals by implication are highly disfavored

U of TN v. Elliot (1986)

Facts:  ( brought an emp discrim claims thru EEOC proc and having read Kremer, did not appeal thru ST CT but brought Title VII in fed CT under § 1983, which says that there is no preclusive effect of admin processes in fed CT.  Issue:  Is there preclusion? Result:  When ST admin agency is acting as judicial body and parties had FFO to litigate than the factual determination of the hearing may have preclusive effect in fed CT, but not issues of law. Depends on the law in the state where they have it.  Also subject to “full and fair” standard for administrative hearings and PDPL.
VI.  DENYING ACCESS TO ARTICLE III COURTS
  What is the least Congress can give to courts?  How much can Congress strip from courts?

A. Legislative Courts: Article III gives safeguards to federal judges – salary, tenure, etc.  But Congress also sets up Article I courts to hear some matters – legislative courts – which don’t have Art. III protections.  Separation of powers problem – this means having people from executive deciding cases and controversies.  Court feels tension between knowing that NATTs are necessary, but fearing their encroachment on Art. III courts and the value of the safeguards they provide.  

a. Reasons why NATTs are desired:

i. There are fields in which we think adjudication will be better with certain expertise.

ii. There’s a desire to keep number of federal judges low, to keep it more prestigious, selective, etc.

iii. The NATTs do things that federal courts can’t do.

iv. We need less formal mechanisms for many cases.

v. Some of the cases that agencies get are inherently political, so wouldn’t want art. III judges doing them.  (eg. what TV station gets air-waves, etc.).

b. Cases that can be heard by NATTs:
i. Cases where there’s direct authority given to Congress by Constitution (e.g. territorial courts, courts martial, D.C.).  Northern Pipeline.  

ii. Public rights cases – cases between individuals and gov’t.  Gov’t doesn’t have to give these rights, but since they did, they can adjudicate them however they want.  Northern Pipeline – 1982.  Contract claim as part of bankruptcy proceeding being heard in BC.  One party claiming that’s violation of Art. III.  Brennan agrees.  Said this isn’t a public right, it’s a private, state-created right.  

iii. Magistrates

iv. Adjuncts – Northern Pipeline – The functions of the adjunct must be limited such that “the essential attributes” of judicial power are retained in the Art. III court.  It’s true that legislative courts can be given certain powers, but the power in this case is too broad.  This court has to much authority.  Adjuncts that are okay:  

1. Cases where adjunct has only fact-finding authority – Crowell.  

2. Cases where adjunct is subject to sufficient control by district court.  Raddatz.  

3. The legal rulings are subject to de novo review by district court.  Crowell, Schor.  (Schor - Commodities Exchange Commission could hear counterclaims.)  

4. Can’t enforce own findings.  Crowell, Schor – orders only enforceable by district court.

5. If it’s a particularized area of law, rather than broad (Crowell and Schor were particularized and Northern was broad, because it extended to “all civil proceedings arising under title 11.”)  

6. Personal waiver – consent to go to adjunct.  Schor – Article III is to protect individuals, and individuals can waive these rights.

c. Considerations:
i. Balancing Test:  Some judges have advocated use of balancing test for the competing interests.  White’s dissent in Northern – should use a balancing test – balance the competing interests of preserving the sanctity and values of Art. III against the pragmatic interests in having NATTs.  Schor – She uses language from White’s Dissent in Northern Pipeline.  Says must balance the extent to which Art. III is being infringed upon vs. Congress’ need to set up these courts.  The balance comes out as not really hurting Art. III that much.  This has to do with structural argument.

ii. Against Balancing Test:  Brennan’s Dissent in Schor:  The balance is always going to come out on side of allowing the Art. I court and they’re going to add up and ultimately harm Art. III.  Will always come out in favor of Art. I court because the efficiency things look so real you always want to take them.  

iii. The concerns are structural, and personal.  Structural - We don’t want to dilute the power of the Court too much.  Personal - Art. III judges have life tenure, etc. they have great independence, etc.  

B. Congressional Control of Federal Jurisdiction:  Members of Congress have often introduced bills that would have prohibited the SC or lower courts from exercising jurisdiction over cases dealing with controversial issues (eg. abortion, busing, school prayer).  Exceptions Clause - Article III, §2 allows the SC appellate jurisdiction “with such exceptions, and under such regulations as the Congress shall make.”  

On the other hand, Art. III, §1 says that judicial Power “shall” be vested in the SC.  Also says that for certain matters, SC shall have original jurisdiction.  So there’s an assumption that there will be a SC, even though they’re not sure about district courts.  

a. Control over Supreme Court Appellate Jurisdiction – Exceptions Clause – Article III, §2 allows the SC appellate jurisdiction “with such exceptions, and under such regulations as the Congress shall make.”  

i. Support for Congress’ power to strip:  It is understood that Congress can strip SC of authority over certain things if it wants to.  McCardle – Newspaper man arrested under Military Reconstruction Act.  Filed for writ of habeas corpus.  Before Court reached decision, Congress passed the Repealer Act, which repealed appellate jurisdiction by SC of appeals from Circuit Courts under the Habeas Corpus Act.  ( Court said that it could not decide the case because of Congress’ authority to create exceptions and regulations to Court’s appellate jurisdiction.  This is strong support for Congress’ power because it’s so obvious that Congress passed the Repealer Act specifically to determine outcome.  

ii. Contrary support:  
1. SC will fight to find that Congress didn’t mean to totally strip jurisdiction, so as to avoid the Constitutional clash.  They will try to find that Congress didn’t mean to totally eliminate the area.  Yerger - We had the jurisdiction originally under Judiciary Act, and Congress gave it to us again under Habeas Act.  So they’ve only repealed Habeas (so in McCardle it was just about poor pleading).  Felker – Anti Terrorist and Effective Death Penalty Act  There are different routs for SC to hear Habeas appeals.

2. Core value: Court will consider whether the jurisdiction being stripped is a ‘core value’ or somehow very important to Court.  Yerger – Habeas is written into the constitution and there’s a lot of history.  

3. Constitutional Claims:  One way for SC to fight is to separate out the constitutional claims from the rest, and argue that if Congress really meant to strip constitutional claims as well, they’d have to be very clear about it.  (Webster – but that case is actually in different context).  

4. Supremacy Clause: Inherent in the Supremacy Clause is the need to have uniformity – have one court making final determinations so other federal courts know what to follow.  Yerger – need top court speaking on habeas.

5. Art. III violation: Another problem with SC stripping is that if you make Circuit Courts the highest court of appeal for certain cases, you’re violating Art. III by making them superior to the SC.  

 U.S. v. Klein 

Congress can’t restrict SC appellate review in effort to direct certain substantive results.  Court distinguishes this case from previous, saying it’s attack on Art. III. – In this case they’re also infringing on power of the executive.  President has power to pardon.  Can Congress change what the pardon means?  Can they say that the President didn’t do what he thought he was doing?  The law says that a pardon saying you’re innocent means you’re irrebuttably guilty.  Three possible holdings:

`


1.
There’s something sacred about pardons.  This is an attack on Executive.

2.
Congress is doing something so un-judiciary that they’re telling the Court they can’t do their job.

3. There are things in Constitution that you can’t mess with notwithstanding the exceptions clause.  

� [Pennsylvania v. Union Gas Co. – (very fractured court).  Held that Commerce Clause abrogates 11th Am., explicitly authorizing suits in the federal courts against states.  No majority opinion on that issue.  Four justices, led by Brennan, said that 11th Am merely reflected common law sovereign immunity principles that antedated the Constitution and that Congress therefore could modify those principles.  Also, argued that the 11th Am constrained only judicial power, not federal legislative power.  Thus, they argued that states consented suit in the federal forum whenever Congress authorized such suits in under Article I powers.]
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