LABOR LAW II OUTLINE

(Spring-2003 – Karl Klare)

I.  ENFORCEMENT OF COLLECTIVE BARGAINING CONTRACTS

A.  Introduction; Lincoln Mills

	
	PRIVATE SECTOR
	PUBLIC SECTOR

	INDIVIDUAL EMPLOYEE

(No Collective Bargain: Non-Union)
	1

Common law of K, labor standards statues

· Civil Rights Act of 1964

· * NLRB § 7

(No wrongful discharge statues)
	2

Also – US Constitution,

Civil service statues

Characteristics

· Centralized (Courts—formal)

· Individualistic

· Court enforced

· No self-help

· Legalistic

	REPRESENTED EMPLOYEE

(Collective Bargaining – Union)
	3

Also – NLRA, Collective Bargaining Agreement (“CBA”), Duty of Fair Representation

Characteristics

· Less formal

· Enforcement of alt. Dispute

· Group rights

· Self-help

· Group protection
	4

Also – Public Sector Collective Bargaining Statues, CBAs, Fair Representation

Characteristics

· Conflict b/w group vs. individual

· Individual protection


LABOR LAW: COURSE THEMES

1.  Constitutive Role of Law:

A. Law Structure Markets, by setting ground rules for bargaining behavior, have distributive consequences.

B. Legal practices and discourses shape consciousness

C. Distinction b/w regulation and markets (“public/private distinction”) breaks down.  If background legal rules 1) partially determine bargaining power 2) and shape peoples’ preferences, then background legal rules (“market-structuring rules”) have regulatory implications.  There is no such thing as a free-market.
2.  Legal Practices and Discourses as a Terrain of Conflict b/w Competing Social Visions:

A.  Free-Market: Labor markets should be regulated by the largely inegalitarian common law rules prevailing in the 20th century.

B.  Minimalist Regulation:  Soften gross inequalities, but largely ratify the status quo.

C.  Redistributive: Promote the “downward” redistribution of power.  

3.  Issues in Democratic Theory:

A.  Problematizing the Concept of “Rights.”  Legal rights are highly indeterminative, thus the notion of organizing law around “securing peoples’ democratic and human rights” is vague, incomplete and unstable.

B.  Problematizing the Concept of “Majority Rule.”  Does the principal provide an adequate framework  for industrial democracy?  Should the concerns and needs of the minority ever trump majoritarian principals?

C.  The Ends and the Means.  Is it ever appropriate to compromise democratic values in the SR as to strengthen the capacity of groups (e.g., unions) to fight for economic democracy?

WHAT IS A COLLECTIVE BARGAIN?

1.  It privatizes Due Process.

Queries:

a.  Does it work?  If so, why has the unionize sector dwindled?

NOTES:

Grievance:  Violation of a CBA.

Various enforcement possibilities:

1. Sue (litigation).

2. Administrative determination (i.e., NLRA)

3. Self-help (strike).

4. Alternative Dispute Resolution (internal adjudication)

ARBITRATION: QUID PRO QUO THEORY (SOCIAL COMPACT)

	UNION RECEIVE:
	MANAGEMENT RECEIVE:

	1. Grievance Process:  Replaces employer arbitrary conduct with a private system of due process
	1.  No Strikes

	2.  High Benefits
	2.  Exclude Unions from Managerial Perogatives (i.e., strategic future of the company goes to management).

	3.  Institutional Security
	3.  Co-opting Unions: Unions buy into Cold War culture


U.S. CONSTITUTION

ARTICLE III

Section 1.  The judicial Power of the United States, shall be vested in one Supreme Court, and in such inferior Courts as the Congress may from time to time ordain and establish

Section 2(1) The judicial Power shall extend to all Cases, in Law and Equity, arising under this Constitution, the Laws of the United States, and Treaties made, or which shall be made, under their Authority;--to all Cases of admirality and maritime Jurisdiction;--to Controversies to which the United States shall be a Party;--to Controversies b/w two or more States;--b/w Citizens of the same State claiming Lands under the Grant of different States, and between a State, or the Citizens thereof, and foreign States, Citizens or Subjects.

(2)  In Cases affecting Ambassadors, other public Ministers and Consuls, and those in which a State shall be a Party, the supreme Court shall have original Jurisdiction.  In all other Cases before mentioned, the supreme Court shall have appellate Jurisdiction, both as the Law and Fact, with such Exceptions, and under such Regulations as the Congress shall make.

NORRIS-LAGUARDIA ACT

Section 1.  No Court of the United States, as herein defined, shall have jurisdiction to issue any restraining order or temporary or permanent injunction in case involving or growing out of a labor dispute, except in a strict conformity with provisions of this Act; nor shall any such restraining order or temporary or permanent injunction be issued contrary to the public policy declared in this Act.

Section 4.  No court of the United States shall have jurisdiction to issue any restraining order or temporary or permanent injunction in any case involving or growing out  of any labor dispute to prohibit any person or persons participating or interested in such dispute (as these terms are herein defined) from doing, whether singly or in concert, any of the following acts:

a).  Ceasing or refusing to perform any work or to remain in relation of employment;

b).  Becoming or remaining a member of any labor organization or of any employer organization, regardless of any such undertaking or promise as is described in section 3 of this Act;

c).  Paying or giving to, or withholding from, any person participating or interested in such labor dispute, any strike or unemployment benefits or insurance, or other moneys or things of  value;

d).  By all lawful means aiding any person participating or interested in any labor dispute who is being proceeded against in, or is in prosecuting, any action or suit in any court of the United States or of any State;

e).  Giving publicity to the existence of, or the facts involved in, any labor dispute, whether by advertising, speaking, patrolling, or by any other method not involving fraud or violence;

f).  Assembling peaceably to act or to organized to act in promotion of their interests in a labor dispute;

g).  Advising or notifying any person of an intention to do any of the Acts heretofore specified;

h).  Agreeing with other persons to do or not to do any of the acts heretofore specified; and

i).  Advising, urging, or otherwise causing or inducing without fraud or violence acts heretofore specified, regardless of any such undertaking or promise as is described in section 3 of this Act.

Section 7.  No court of the United States shall have jurisdiction to issue a temporary or permanent injunction in any case involving or growing out of labor dispute, as herein defined, except after hearing the testimony of witnesses in open court (with opportunity for cross-examination) in support of the allegations of a complaint made under oath, and testimony in opposition thereto, if offered, and except after finding of facts by the court, to the effect—

(a)  That unlawful acts have been threatened and will be committed unless restrained or have been committed and will be continued unless restrained, but no injunction or temporary restraining order shall be issued on account of any threat or unlawful except against the person or persons, association, or organization making the threat or committing the unlawful act or actual authorizing or ratifying the same after actual knowledge thereof;

(b) The substantial and irreparable injury to complainant’s property will follow

(c) That as to each item of relief granted greater injury will be inflicted upon complainant by the denial relief that will be inflicted upon defendant by the granting of relief;
(d)  That complainant has no adequate remedy at law; and

(e)  That the public officers charged with the duty to protect complainant’s property are unable or unwilling to furnish adequate protection.

Such hearings shall be held after due and personal notice thereof, has been given, in such manner as the court shall direct, to all known persons against whom relief is sought, and also to the chief of those public officials of the county and city within the unlawful acts have been threatened or committed charged with the duty to protect the complainant’s property.  Provide however, That if a complainant shall also alleg that, unless a temporary restraining order shall be issued without notice, a substantial and irreparable injury to complainant’s property will be unavoidable, such a temporary restraining order may be issued upon testimony under oath, sufficient, if sustained, to justify the court in issuing a temporary injuction upon a hearing after notice.  Such a temporary restraining order shall be effective for no longer than five days and shall become void at the expiration of five days.  No TRO or temporary injuction shall be issued except on condition that complainant first file an undertaking with adequate security in an amount to be fixed by the court sufficient to recompense those enjoined for any loss, expense, or damages caused by the improvident or erroneous issuance of such order or injunction, including all reasonable costs (together with a reasonable attorney’s fee) and expense of defense against the order or against the granting of any injuntive relief sought in the same proceeding and subsequently denied by court….

Section 8.  No restraining order or injunctive relief shall be granted to any complainant who has failed to comply with any obligation imposed by law which is involved in the labor dispute in question, or who has failed to make every reasonable effort to settle such dispute either by negotiation or with the aid of any governmental machinery of mediation or voluntary arbitration.

LABOR MANAGEMENT RELATIONS ACT (“TAFT-HARTLEY ACT”)

FUNCTIONS OF THE SERVICE

Section 203(d).  Final adjustment by a method agreed upon by the parties is hereby declared to be the desirable method for settlement of grievance disputes arising over the application or interpretation of an existing collective bargaining agreement.  The Service is directed to make its conciliation and mediation services available in the settlement of such grievance disputes only as a last resort and in exceptional cases.

TITLE III

SUITS BY AND AGAINST LABOR ORGANZIATIONS

Section 301(a).  Suits for violation of contracts between an employer and a labor organization representing employees in an industry affecting commerce as defined in this Act, or between any such labor organizations, may be brought in any district court of the United States having jurisdiction of the parties, without respect to the amount in controversy or w/o regard to citizenship of the parties

(b) Any organization which represents employees in an industry affecting commerce defined in the Act an any empooyer whose activities affect commerce as defined in the Act shall be bound by the acts of its agents.  Any such labor organization may sue or be sued as an entity and in behalf of the employees it represents in the courts of United States.  Any money judgment against a labor organization in a district court of the United States shall be enforceable  only against the organization as an entity and against its assets, and shall not be enforceable against any individual member or his assets.

© For the purposes of actions and proceedings by or against labor organization in the district courts of the United States, district courts shall be deemed to have jurisdiction of a labor organization (1) in the district in which such organization maintains its principal office, or (2) in any district in which its duly authorized officers or agents are engaged in representing or acting for employee members.

(d) The service of summons, subpoena, or other legal process of any court in the United States upon an officer o agent of a labor organization, in his capacity as such, shall constitute service upon the labor organization.

(e)  For the purposes of this section, in determining whether any person acting as an agent of another person so as to make such person responsible of his acts, the question of whether the specified acts performed were actually authorized or subsequently ratified shall not be controlling.

LABOR INJUNCTION

Procedural Evils of the Labor Injunction:

1.  Order did not preserve the status quo:  Provided employers a powerful weapon for disrupting union efforts.  Once an employer obtained an order, a multitude of excuses were found for delaying the hearing that would make the order not effective.

2.  Temporary or permanent injunction appeals worthless.  Seldom can an appeal be completed w/in six months and the majority take a year.  The review is limited and will be set aside only if clearly wrong.

3.  Injunction ran against the defendants and all person combing or conspiring w/ them.  Paralyzing the concerted action. 

LMRA § 301(a):  GRANTING TO FEDERAL COURTS  TO FASHION SUBSTANTIVE COMMON LAW OF CBA, HENCE THE EXCEPTION TO NL ACT’S PROHIBITION ON THE USE OF INJUNCTION IN LABOR RELATED DISPUTES INVOLVING CBA 

TEXTILE WORKERS UNION OF AMERICA V. LINCOLN MILLS OF AL (1957): “LINCOLN MILLS”

[#CB 3-1]

Facts:  Union and company entered into a CBA that proved there would be no strikes and grievances would be handled by specified procedure w/ last step the inclusion of arbitration.  Controversy involved work loads and assignments, whereby union initiated grievance.  Grievances processed and finally denied by employer.  The union requested arbitration and employer refused.  Union brought suit to compel employer arbitration.

Issues: 

1. What was Congress purpose in enacting LMRA § 301(a)?

2.  If LMRA § 301(a) is only intended to confer federal jurisdiction over suits for breach of CBAs, does the statute exceed Article III of the Constitution?

3.  What is the Federal rule w/ respect to specific enforcement of executory K to arbitrate labor disputes?

***4.  Can a Federal court grant an injunction compelling arbitration consistent with Norris-LaGuardia Act 

§ 7?

Rules:

***1.  Congress actually intended (via legislative history) LMRA § 301(a) to delegate power to the Federal courts to fashion and promulgate a substantive federal common law of the collective bargaining agreement.  Since Congress may directly regulate collective bargaining agreements under the Commerce power, Congress may achieve the same result indirectly by delegating the legislative power to the Federal judiciary.  Thus State K laws are pre-empted by Federal Common law of CBA.

***2.  Federal law favors the specific performance of promises to arbitrate labor grievances.

***3.  While the Norris-Laguardia Act would seem to prohibit injuctions in cases arising out of a labor dispute, Congress implied created an exception to the NL Act when it created LMRA § 301(a).

Application/Rationale:

*1.  LMRA § 301(a) expresses a federal policy that fed courts should enforce CBA on behalf of or gainst labor organizations to promote industrial peace.  It the courts, not self help, that will promote industrial peace, if there is a break down in CBAs.

***Frankfurter’s Dissent:

**1.  Upon strict reading, Congress created federal jurisdiction, but assumed that the applicable substantive law would be state contract law , thus LMRA § 301(a) in unconstitutional b/c does not fall w/in Article III’s arising-under-federal-law test.

**2.  When the autonomous system down (i.e., CBA), might not the parties be better left to the usual methods of self-help (i.e., “economic weapons”) for the adjsutement of labor disputes rather than court action on the K or arbitration award.

B.  Arbitration and The Steelworkers Trilogy

THE STEELWORKERS TRILOGY
COMPELLING ARBITRATION: ARBITRATORS, NOT THE COURTS, DETERMINE THE MERITS OF A MOVING PARTIES CLAIM.  COURTS LIMITED TO DETERMINING WHETHER ON THE GRIEVANCE  STATES A CLAIM GOVERNED BY THE CBA
UNITED STEEL WORKERS OF AMERICA V. AMERICAN MANUFACTURING CO (1960)

[#CB 4-1]

Facts:  Suit brought to compel arbitration of a grievance.  The District Ct held that union member (“Sparks”) having accepted the settlement (compensation benefits) w/ the company on the basis of permanent partial disability, was estopped to claim any seniority or employment rights and granted SJ for respondent.  The Ct of Appeals affirmed, but held the grievance was frivolous and not subject to arbitration.

Rules:
***1.  The agreement is to submit all grievances to arbitration, not merely those that a court may deem to be meritorious.

***2.  The court is confined to ascertain whether the party seeking arbitration is making a claim which on the face is governed by the K.  Whether the moving party is right or wrong is a question of K interpretation for the arbitrator.

**3.  The courts have no business weighing the merits of the grievance whether there is equity in a particular claim, or determining whether there is particular language in the written instrument which will support the claim.  The agreement is to submit all grievances to arbitration, not merely those which the court will deem meritorious.

UNLESS EXPRESSLY EXCLUDED, ALL CATEGORIES OF GRIEVANCES SHOULD BE RESOLVED IN FAVOR OF ARBITRATION
UNITED STEELWORKERS OF AMERICA v. WARRIOR & GULF NAVIGATION CO. (1960)

[#CB 4-15]

Facts:  The company laid off some employees, reduc9ing the bargaining unit from 42 to 23 men vi contracting maintenance work, previously done by its employees, to other companies.  A number of employees signed a grievance alleging the company was conducting a lock-out of its employees.  The CBA had a “no strike” and “no lockout” provision.    The CBA stated that, “matters which are a function of management shall not be subject to arbitration.” (vague)  Also, “should differences arise…an earnest effort shall be made to settle differences immediately….arbitration will be used as last resort.” (broad)  The respondent refused arbitration b/c the nature of grievance fell w/in the “functions of management” that the CBA stated as being removed from arbitration.

Rules:

***1.  Inquiry under § 301 must confined to whether the reluctant party  agreed to arbitrate grievances or give the arbitrator power to make the award.

***2.  An order to arbitrate should not be denied, unless an expressed exclusion of category of grievances from arbitration or forceful evidence (positive assurance that arbitration clause is not susceptible of an interpretation that covers the asserted dispute).  Doubts should be resolved in favor of coverage=”WARRIOR-GULF PRESSUMPTION”
Application:

1.  The CBA states if “differences” arise or if “any local trouble of any kind” arises, the grievances procedure shall be applicable.

2.  If courts, in order to determine arbitrability, were allowed to determine what is permitted and what is not, the arbitration clause would be swallowed up the exception.

*3.  There was no expressed provision in the CBA exempting contracting out from arbitration.  The exclusion clause was vague and arbitration clause quite broad.

Conclusion:  Respondent is compelled to arbitrate w/ union.

ARBITRATION AWARD: THE “ESSENSE” TEST
UNITED STEELWORKERS OF AMERICA V. ENTERPRISE WHEEL & CAR CORP. (1960)

[#CB 4-10]

Facts:  The CBA stated that differences w/ the meaning and application should be submitted to arbitration.  If a arbitrator determines that an employee has been unjustly suspended or discharged, the company will re-instate employee w. full compensation for the time lost.  A group of employees left their jobs in protest against the discharge of one employee.  The respondent gave them permission and then rescinded it.  The next day they were told they did not have job “until the thing was settled one way or another.”  The grievance was filed and respondent refused to arbitrate.  The Dist Ct ordered arbitration.  The arbitrator found the discharged not justified, though their conduct was improper.  After the discharge and before the arbitration ward the CBA had expired.  The arbitrator rejected the contention that expiration barred reinstatement of employees.  He held the CBA imposed an unconditional obligation on the employer.  Respondent refused toe comply w/ award.

Rules:

***1.  An arbitrator is confined to the to interpretation and application of the CBA.  When an arbitrator’s award does not draw from the essence of the CBA, then the courts have no choice to refuse enforcement of the award.

· Mere ambiguity in the opinion accompanying an award (which permits the inferences the arbitrator may have exceeded his authority) is not a reason for refusing to enforce the award.

· Courts have no business overruling the arbitrator’s award, b/c their interpretation of the K is different from his.

· Court should not overturn an arbitral award b/c of an error of fact or law.

Exceptions to the general rule:

· Arbitrator was influenced

· Arbitrator explicitly stated his rationale is outside the essence of the K.

· Public Policy violation—no enforcement if against explicit laws or precedent.

Application:

1.  The Ct of Appeals’ opinion refusing to enforce reinstatement and partial back pay portions was not based upon any finding that the arbitrator did not premise his award on the construction of K.  It merely disagreed with the arbitrator’s construction of it.

THE MEANINGS OF “ARBITRABLE”

	A “grievance” is a dispute about interpretation or

application of a collective bargaining agreement (CBA)



	What a judge means in saying

that a grievance is 

“arbitrable”

(PROCEDURAL)
	What an arbitrator means in saying 

That a grievance is 

“arbitrable”

(SUBSTANTIVE)

	An “arbitrable” grievance is a dispute which the parties have agreed will be resolved through the conflict-resolution process established in the CBA (rather than, e.g., through litigation in the courts).  “Non-arbitrable” means that the parties have not agreed or have specifically excluded the grievances from the contractural dispute-resolution procedure


	(Is there something that restrains management?)

An “arbitral” grievance is a dispute concerning a topic to which the CBA imposes substantive standards or restraints on management (e.g., “no discipline except for just cause”) “Non-arbitral” grievance means a dispute concerning a topic as to which the contract grants the employer unreviewable decision-making authority = MANAGERIAL PEROGATIVE



	To see the difference in practice, consider the following case.  The CBA provides: (1) management shall have the sole and exclusive right to determine what machinery will be used in production; (2) any dispute whatsoever b/w the parties shall be finally and bindingly resolved according to the grievance-arbitration procedure set forth in the K; and (3) the employer shall provide a working microwave in the employee cafeteria.  No other provision of the CBA is relevant to this case, directly or indirectly. During the K term, the employer introduces new robotic equipment that results in a significant workforce reduction.  The Union grieves, alleging that the employer’s action violates the clause requiring a microwave in the employee cafeteria.



	The grievance is arbitrable in the judge’s sense.  On the face, it claims a breach of the collective bargaining agreement, and the CBA provides that all disputes are arbitrable.  If the employer refused to arbitrate the union’s grievance, a court should compel it to do so and be bound by the result. See American Mfg. And Warrior & Gulf.
	On these, somewhat fanciful facts, the case is  not arbitrable in the arbitrators’ sense of the word.  The arbitrator will find that the K allocates unreviewable authority to management to introduce the robots, that the microwave-clause is irrelevant to the dispute and that, by hypothesis, no other provision of the CBA constrains managerial action regarding the introduction of new equipment.  The arbitrator will deny the grievance, saying that it is “not arbitrable.”




Note:  By granting arbitration, the union loses its usual method of strikes (i.e., loses it leverage). Quid Pro Quo:  The promise to arbitrate grants an implied no-strike provision.

“WORK NOW, GRIEVE LATER”
FORD MOTOR CO. [RIVER ROUGE, MICH] (3 L.A. 779—1944)

[#CB4-16]

Rule:

***1.  No committeeman or other union officer is entitled to instruct employees to disobey supervisor’s orders no matter how strongly he may believe that the orders are in violation of the agreement.

· His course of action is to file a grievance, but he may not tell the employees to disregard the order, unless such order is criminal or involves an unusual health hazard or other serious sacrifice.

THE WORKPLACE AS A MINI-REPUBLIC

	GOVERNMENT FUNCTION
	“PRIVATE LAW”
	“PUBLIC LAW”

	Constitution
	
	NLRA, other employment laws (e.g., Title VII), background rules (e.g., law of property

· Douglas’s private/public distinction.  Title VII pierces the private self-government, b/c it was slow on racial employment issues.

	Legislation/Statue
	Collective Bargaining

Agreement

· Use force to grant concessions.
	Standards legislation, e.g., minimum wage, hours regulation, occupational safety and health, pension regulation

	Executive Branch
	Employer administers the CB in the first instance (“work & grieve” rule)
	

	Adjudication
	Arbitrate (law of the shop)

· Arbitrators decide the terms of K, yet the K represents the economic positions of the parties
	§ 301(a)


C.  The Public Policy Exception

PUBLIC POLICY TRUMPS THE ARBITRATION AWARD: INDEPENDENT AND ADEQUATE STATE GROUNDS
BLACK v. CUTTER LABORATORIES (1956—1 YR BEFORE “LINCOLN MILLS”)

[#CB 5-1]

Facts:  Doris Walker is discharged for her membership in the CPUSA.  Her union entered a grievance and sought reinstatement of Ms. Walker pursuant to a CBA.  The Arbitration Board determined that she had been discharged for union activity.  The Board stated the employer “waived” its right b/c they held on to stale info, then proceeded to fired her.  Thus, the employer’s excuse was pretextual.  The CA S.Ct overturns the Board’s award stating it was against State public policy, though the basis for such pronounced policy is vague.

Rule:

***1.Independent and Adequate State Grounds: The S.Ct will not resolve a Federal question in a case where the judgment could be rested on state law grounds.

Rationale/Application:

*1.  The CA S.Ct construed the term “just cause” to embrace membership in the CPUSA.  As such, the decision involves only California’ construction of a local K under local law, and therefore no substantial Fed issues is presented.

☻Frankfurter’s Dissent:

1.  The basis of the public policy is vague.  The CA S.Ct made state K law, there is no state K laws that served as basis for the CA court’s rationale.  Thus, the CA High Court became a state actor.

**2.  The CBA is imbued w/ the imprimatur of the government (falls w/in the public sphere), thus it can be challenged on Constitutional grounds—Klare’s critique:  Frankfurter’s statement is inconsistent with his position in Lincoln Mills.

CBA AND CBA AWARD: W.R. GRACE  “PUBLIC POLICY EXCEPTION” 

UNITED PAPERWORKERS INT’L UNION v. MISCO, INC (1987)

[#CB 5-7]

Facts:  Isiah Cooper, a slitter-rewinder machine operator (a hazardous machine) was discharged by Misco for using drugs at the workplace.  The Union filed a grievance and entered into arbitration.  The arbitrator upheld the grievance and ordered Misco to reinstate Cooper.  The Arbitrator refused to accept into evidence the fact that marijuana had been found in Cooper’s car on company premises b/c the Company did not know of this fact when Cooper was discharged and therefore did not rely on it as a basis for the discharge.  The Court of Appeals affirmed the D.Ct’s set aside of the award that was contrary to public policy “against the operation of dangerous machinery by persons under the influence of drugs.” 

Issues:

1. Can a federal court refuse to enforce an arbitration award rendered under a CBA for purposes that violate public policy?

2.  Whether the court could properly set aside the instant case’s ward because in its view discharged was the correct remedy.

Rules:

***1. W.R. GRACE PUBIC POLICY EXCEPTION:    A court may not enforce a CBA that is contrary to public policy and arbitrator’s interpretation of such K that would violate 

· Some explicit public policy, (Does it have to be Statutory?  Not answered).
· Well defined and dominant,

· And is to be ascertained by references to the laws and legal precedents and not from general considerations [e.g., Judge’s own views] of supposed public interests

· Violation must be clearly shown.

Application:

*1.  The Ct of App made no attempt to review the existing laws and legal precedents in order to demonstrate that they establish a “well-defined and dominant” policy against the operation of dangerous machinery while under the influence of drugs.

*2.  Even if the App Ct’s formulation of public policy is accepted, no violation of that policy was clearly shown in this case.  

· The assumed connection b/w the drug gleanings found in Cooper’s car and Cooper’s actual use of drugs in the workplace is tenuous and proves an insufficient basis for holding that is reinstatement would actually violate public policy identified by the courts.

Blackmun Dissent:

***1.  The Court takes no position whether a court may refuse to enforce an arbitration award rendered under a CBA on public policy grounds only when the award itself violates positive law or requires unlawful conduct by the employer.

W.R. GRACE EXCEPTION& DICTA THAT EXCEPTION COULD BE EXTENDED BEYOND STATUES AND REGULATION (E.G., COURT PRECEDENTS)
EASTERN ASSOCIATED COAL CORP. v. UMWA (2000)

[#CB 5-16]

Facts:  An agreement specifies that in arbitration, in order to discharge an employee, Eastern must prove it has “just cause.” Otherwise the arbitrator will order the employee reinstated.  The arbitrator’s decision is final.  Eastern sought to discharged James Smith after tested positive for marijuana, subsequent to an arbitrator’s order to under go drug tests for the next five years and passing four random tests. The arbitrator brought suit in fed court seeking to have the arbitrator’s award vacated arguing that the award contravened a public policy against the operation of dangerous machinery by worker who test positive for drugs. The 4th Cir. Affirmed the arbitrator’s award.

Issues:

1. Whether a contractural reinstatement requirement would fall w/in the legal exception that makes unenforceable “a collective bargaining agreement that is contrary to public policy?”

2.  Does a contractural agreement to reinstate Smith with specified conditions run contrary to an explicit, well-defined, and dominant public policy, as ascertained by reference to positive law and not from general considerations of supposed public interests?

Rules:

*1.  W.R. GRACE Public Policy Exception

***2.  In principal, the courts’ authority to invoke the public policy exception is not limited soley to instances where the arbitration award itself violates positive law [could be judicial precedent].  Nevertheless, the public policy exception is narrow and must satisfy W.R. GRACE and MISCO.

Application/Rationale:

1.  Although the Testing Act (“Act”) seeks to use great efforts to eliminate the use of illegal drugs by individual who are involved in safety sensitive position, the act adds that increased testing is the most effective deterrent and that rehab is a critical component of any testing program.

2.  Neither the Act nor the DOT regulations forbid an employer to reinstate in a safety-sensitive position an employee who fails a random drug test once or twice.  

3.  The award is not contrary to the above policy for it punishes Smith by suspending him for 3 months w/o pay, requires him to pay arbitration costs for both sides, insists upon further substance-abuse treatment and testing, and it makes clear that one or more failed tests means discharge.  

4.  The award violates not specific law or violation  and is consistent w/ DOT rules requiring completion of substance abuse treatment before returning to work, for the award does not preclude Eastern from assigning Smith to non-safety sensitive position, till he completes the prescribed treatment program.

5.  The award’s more severe punishment would have satisfied even a “recidivist” rule that DOT once proposed, but did not adopt.

Scalia Dissent:

***1.  No case is cited [editor’s note: Black Cutter is such a case—upholding a judge’s opinion not supported by explicit statue or regulation] to support the proposition that courts’ authority to invoke the public policy exception is not limited to solely to instances where the arbitration award violates positive law.

*2.  Abrorgate award only if in violation of a statue or regulation

Conclusion: Affirming the 4th Circuits upholding of the arbitrator’s award.

D.  The No-Strike Clause

NATIONAL LABOR RELATIONS ACT

UNFAIR LABOR PRACTICES

8(d).  For the purpose of this section, to bargain collectively is the performance of the mutual obligation of the employer and the rep of employees to meet at reasonable times and confer in 

good faith w/ respect to terms and conditions of employment, or the negotiation of an agreement, or any question thereunder, and the execution of a written K incorporating any agreement reached  if requested by either party, but such obligation does not compel either party to agree to a proposal or require the making of a concession:  Provided, That where there is in effect a collective bargaining K covering employees in an industry affecting commerce, the duty to bargain collectively shall also mean that no party to such K shall terminate or modify such K, unless the party desiring such termination or modification –

(1) serves a written notice upon the other party to the K of the proposed termination or modification 60 day prior to the expiration date thereof, or in the even such K contains no expiration date, 60 days prior to the time it proposed to make such termination or modification;
(2) offers to meet and confer w/ the other party of the purpose of negotiating for a new K or a K containing the proposed modifications;
(3) notifies the Federal Mediation and Conciliation Service w/in 30 days after such notice of the existence of a dispute, and simultaneously therewith notifies any State or Territorial Agency established to mediate and conciliate disputes win the State or Territory where the dispute occurred, provided no agreement has been reached by that time.

(4) Continues in full force and effect, w/o resorting to strike or lock-out, all the terms and conditions of the existing K for a period of 60 days after such notice is given or until the expiration date of such K, whichever is later:

The duties imposed by employers, employees, and labor organization by paragraphs (2), (3), and (4) shall become inapplicable upon an intervening certification of the Board, under which the labor organization or individual, which is a party to the K, has been superseded as or ceased to be the rep of the employees subject to the provisions of Section 9(a), and the duties so imposed shall not be construed as requiring either party to discuss or agree to any modification of the terms and conditions contained in the K for a fixed period, if such modification is to become effective before such terms and conditions can be reopened under the provisions of the K.  Any employee who engages in a strike w/in [60 days] any notice period specified in this subsection or who engages in any strike w/in the appropriate period specified in subsection (g) of this section, shall lose his status as an employee of the employer engaged in the particular labor dispute, for the purposes of sections 8, 9, and 10 of this Act, but such loss of status for such employee shall terminate if and when he is reemployed by such employer.  Whenever the collective bargaining involves employees of health care institutions, the provisions of 8(d) shall be modified as follows:

      (A)  The notice of the section 8(d)(1) shall be 90 days, the notice of section 8(d)(3) shall be 60 

      days; and the K period of section 8(d)(4) shall be 90 days

(B) Where the bargaining is for an initial agreement following certification or recognition, at least 30   

     days notice of existence of a dispute shall be given by the labor organization to the agencies set forth

     in section 8(d)(3).

(C) After notice is given to the Federal Mediation and Conciliation Service under either clause (A) or

(B) of this sentence, the Service shall promptly communicate w/ the parties and use its best efforts, by mediation and conciliation, to bring them to agreement.  The parties shall participate fully and promptly in such meetings as may be undertaken by the Service for the purpose of aiding in a settlement of the dispute.

NORRIS-LAGUARDIA ACT

Section 4.  No court of the United States shall have jurisdiction to issue any restraining order or temporary or permanent injunction in any case involving or growing out of any labor dispute to prohibit any person or persons participating or interested in such dispute (as these terms are herein defined) from doing, whether singly or in concert, any of the following acts:

(a) Ceasing or refusing to perform any work or to remain in any relation to employment;

NOTES ON AMERICAN INSURANCE

1.  S.Ct allowed market forces to prevail, so that parties could avail themselves to use economic weapons to produce a contract—“FREEDOM OF CONTRACT.”

· The use of the strike weapon is useful tactic and legitimate under certain conditions.

· Routine strikes after a K has expired in order to get a new favorable K is a bedrock right in U.S. labor law

LIMITATIONS ON THE RIGHT TO STRIKE

1.  LMRA Title II:  If a strike hits the heart of a national emergency, the strike can be delayed as defined by the President.

2.  Public Sector:  Almost all states prevent its public sector to not have the right to strike.  In many jurisdictions it is a felony, with the exception of USPS employees who are under the NLRA.

3.  Secondary Pressure:  Strikes to pressure a business that does business with the underlying problem.  Employer can get damages.

4.  Political Strikes:  Illegal and similar to secondary pressure.

5.  Sit-down Strike:  Trespassing onto owner’s property. Unprotected under NLRA (Fansteel).

6.  Wild-Cat Strike (Mid-term Strike):  Occurs during the term of K containing a no-strike provision.  Management is getting in return for grievance and respecting the rights of union, is no strikes by unions.

7.  Sympathy Strike:  
REGULATION OF MID-TERM STRIKES

1.  Strike is a Section 7 right w/o any reference under the NLRA that mid-term strikes receive special treatment.

2.  Sands Mfg:  A strike in breach of a no-strike clause is unprotected (employer can discharge a striking employee—unprotected is worse than illegal).

3. NLRA § 8(d)(4):  Definition of a duty to bargain collectively in good faith under Section 8(d)(5).  Mid-term strikes are illegal and NLRB can provide a cease-and-desist order.

· If an employee strikes, s/he loses status, but if re-employed the status is re-activated.
4.  Mastro Plastic Exception to Sands and 8(d)(4):  A strike is a breach of a no-strike clause and it will be unprotected. An exception is if the strike was preceded by a serious employer ULP.

5.  LMRA §301:  Beefed up union liability for K violation.  Make unions exposed to damages liability for K violation.  Individual are not liable, but can be discharged.  Unions may lose it treasury for company’s loss of profits due to the strike.

Thus:

· Mid-term strikes are unprotected
· Attempting to modify is an ULP subjecting it to a cease-and-desist order.
· Strike in breach of a contract by a union subjects it to liability damages.
NOTES ON SANDS MANUFACTURING CO.

Section 7 does not protect a strike in breach of a no-strike clause; more generally, any strike in breach of a collective bargaining agreement is unprotected (the Sands Court stated the K imposed an implied obligation on the employees to work according to its terms, and breach of that obligation divested the employees of their § 7 right to strike).

CLASSIFICATION OF STRIKES

	ECONOMIC STRIKE


	ULP STRIKE
	ILLEGAL STRIKE

	· Concerns wages, other terms and conditions of employment or “grievances” (grievance=claim of a breach of the CBA); 

· Recognitional strikes in the Linden Lumber situation.


	· Provoke in whole or part (“contributing cause”) by an ULP;

· An economic strike that is prolonged by an employer ULP is “converted” into a ULP strike;
· Strikes protesting abnormally dangerous working conditions (§ 502) are treated as ULP strikers (TNT).

	· A strike that is itself illegal; e.g., the strike itself constitutes a ULP (such as illegal secondary pressure under § 8(b)(4)); or

· Strike violates some other statue (such as Sherman AntiTrust law); or

· Strike is in breach of CBA (“wildcat strike).

	· Strikers may be permanently replaced;

· Entitled to preferential recall rights under Fleetwood and Laidlaw;

· No backpay upon reinstatement;

· Strike in breach of a contractural no-strike clause (“wildcat strike”) is unprotected under Sands Mfg. And § 8(d)(4).

	· Entitled to reinstatement upon unconditional offer to abandon strike and return to work;

· No backpay for time on strike;

· If ULP striker request but is denied reinstatement, employer violates § 8(a)(3) and backpay begins to run;

· Wildcat strike to protest serious employer ULP triggers Mastro Plastic exception to Sands Mfg. and § 8(d)(4).


	· Illegal strike is unprotected.
· So strikers subject to discipline or discharged;

· Union subject to statutory remedies (e.g., NLRB cease-and-desist order);

· Union breach of CBA subject is to damages and/or injunction.


FED AND STATE COURTS SHARE CONCURRENT JURISDICTION IN CBA ENFORCEMENT
CHARLES DOWD BOX v. COURTNEY (1962)

[#CB 6-2]

Rule:

***1. LMRA § 301 did not oust the state court of jurisdiction to hear suits for breach of CBAs.

· Thus fed and state courts share concurrent jurisdiction to enforce CBAs.

· Section 301 was meant to supplement state court jurisdiction over CBA-enforcement suits, not to eliminate it.

LMRA § 301 PREEMPTION: FED LAW TRUMPS CONFLICTING STATE LAW & IMPLIED NO-STRIKE CLAUSE IN CBA
LOCAL 174, TEAMSTERS v. LUCAS FLOUR CO. (1962)

[#CB 6-3]

Facts:  The union and employer were parties to a CBA that contained the following provisions, among others: (1) “The employer reserves the right to discharge any man if his work is not satisfactory. (2) Should any differences as to interpretation of this agreement arise…arbitration will be involved…that during such arbitration, there shall be no suspension of work.”[INTERPRETATION]  (3) “Should any differences arise b/w emloyer abd employee, same shall be submitted to arbitration.  Failing to agree, they shall appoint a third person whose decision will be final.” [APPLICATION]  An employee was discharged for alleged unsatisfactory work.  The union called a strike force the employer to rehire the said worker.  After the strike was over, the issue of discharged was submitted to arbitration.  The Board of Arbitration ruled that said employer’s discharged was justifiable due to unsatisfactory work and not entitled to reinstatement.  Meantime, the employer brought suit in state court asking for damages for business losses caused by strike.  The judgment was in favor of the employer.

Issues:

1.  Was the Washington court free to decide this controversy w/in the limited horizon of its local law?  If not, does applicable federal law require a result in this case different from that reached by the state court?

2.  Whether, as a matter of federal law, the strike which the union called was a violation of the CBA?

Rules:

***1.  LMRA § 301 Preemption: It requires that substantive principles of federal labor law must be paramount in the area covered by statue.

· Incompatible doctrines of local law must give way to principles of federal labor law.

***2.  A strike to settle a dispute which a CBA provides shall be settled exclusively and finally be compulsory arbitration constitutes a violation of the agreement, even in the absence of no-strike clause in the contract explicitly covering the subject of the dispute over which the strike was called [Union divested of § 7 right to strike, w/o getting any substantive arbitrable redress—only procedural arbitrable redress].

· Not to suggest that a no-strike agreement is to be implied beyond the areas which it has been agreed will be exclusively covered by compulsory terminal arbitration.

· Nor to suggest there may not arise problems in specific cases as to whether compulsory and binding arbitration has been agreed upon, and, if so, as to what disputes have been made arbitrable.

Application/Rationale:

1.  Individual K terms might have different meanings under state and federal law would exert a disruptive influence upon both negotiation and administration of CBAs.

Conclusion:  The union strike was in violation of the parties’ CBA obligations.

BLACK’S DISSENT:

1.  I have been unable to find any accepted principle of K law—traditional or otherwise—that permits the courts to change completely the nature of the K by adding new promises that the parties themselves refused to make in order that the new court-made K might better fit into whatever social, economic, or legal policies the courts believe to be so important.

2.  The arbitration provision covering disputes growing out of the application the K is different from the provision covering disputes growing out of the interpretation of the K.  The latter explicitly states no stoppage of work, while the former does not provide such provision.

3.On the basis of no evidence, it is inconceivable that a strike, which has been the unions’ most important weapon of persuasion, was impliedly surrendered by virtue of traditional K law or anything else is fiction.

**4.  The implication of a no-strike clause which the Court purports to find here—an implication completely at war w/ the language the parties used in making this K as well as the normal understanding of the negotiation process by which such K are made—has not been supported by so much as one scrap of evidence in this record.  The implication flows neither from the K itself nor, so far as the records show, from the intentions of the parties.

STRIKE INJUNTIONS & FORUM SHOPPING: SINCLAIR REFINING AND AVCO CORP.

NORRIS-LAGUARDIA ACT § 4 CANNOT BE ACCOMODATED OUT OF EXISTENCE UNDER SECTION 301(A)—FED COURTS CANNOT ENJOIN STRIKES B/C OF THE NORRIS-LAGUARDIA ACT

SINCLAIR REFININING CO. v. ATKINSON (1962)

[#CB6-9]

Facts: Employer alleged that the union engaged in numerous “quickie” strikes growing out of disputes that could have been submitted to a binding arbitration procedure and these strikes violated the union’s contractural no-strike obligation.  The employer sought injunctive relief to enforce the no-strike clause, basing federal jurisdiction on LMRA § 301(a) and that Norris-LaGuardia § 4 must be “accommodated” to LMRA section 301(a).

Rule:

***1. We cannot accept that Congress did not itself want to repeal the Norris-LaGuardia Act, it was willing to confer a power upon the courts to ‘accommodate’ Norris-LaGuardia Act out of existence whenever they might find it expedient to so in furtherance of some policy they had fashioned under Section 301(a).

ACTION TO ENJOIN A GRIEVANCE STRIKE MAY BE REMOVED TO FED COURTS UNDER 28 USC 1441
AVCO CORP. v. AERO LODGE NO 735, INT’L ASS’N OF MACHINIST (1968)

[#CB6-10]

Facts:  Under 28 USC 1441, a state suit could be removed to a federal venue, if a federal court would have had jurisdiction over the disputes matter in the first instance.  Union argued that since a labor injunction issue are under the Norris-LaGuardia Act, Federal courts would have had jurisdiction, thus the case may be removed and apply Fed common law as stated in Sinclair Refining.  Management argued that the instant case could not be removed, because the Norris-LaGuardia Act does not have the power to issue injunctions, thus no original jurisdiction exists—hence not removable.

Issue: Could the union remove to federal court, to obtain the benefit of the Norris-LaGuardia prohibitions of labor injuctions?

Rule: An action to enjoin a grievance strike may be removed to federal court

Not Decided were:

1. Whether the removal court must dissolve any injunction entered by the sate court, and/or

2. Under Lincoln-Mills “federal uniformity/supremacy” theory, the state courts are limited to the remedies available in federal courts?

E.  Strike Injunctions; Boys Markets

LABOR MANAGEMENT RELATIONS ACT 

TITLE V

DEFINITIONS

Section 5.  When used in this Act—

(1)  The term “industry affecting commerce” means any industry or activity in commerce or in which a labor dispute would burden or obstruct commerce or tend to burden or obstruct commerce or the free flow of commerce.

(2)  The term “strike” includes any strike or other concerted stoppage of work by employees (including a stoppage by reasons of the expiration of a collective bargaining agreement) and any concerted slow-down or other concerted interruption of operations by employees.

(3)  The terms “commerce,” “labor dispute,” “employer,” “employee,” “labor organization,” “representative,” “person,” and “supervisor” shall have the same meaning as when used in the National Labor Relations Act as amended by this Act.

SAVING PROVISION

Section 502. Nothing in the Act shall be construed to require an individual employee to render labor or service w/o his consent, nor shall anything in this Act be construed to make the quitting of his labor by an individual employee an illegal act; nor shall any court issue any process to compel the performance by an individual employee of such labor or service w/o his consent; nor shall the quitting of labor by an employee or employees in good faith b/c of abnormally dangerous conditions for work at the place of employment of such employee or employees be deemed a strike under this Act.

A FEDERAL COURT MAY ENJOIN A STRIKE DURING A CBA TERM OVER AN ARBITRABLE GRIEVANCE, NOTWITHSTANDING NORRIS-LAGUARDIA ACT §§ 4 AND 7
BOYS MARKETS, INC v. RETAIL CLERKS UNION, LOCAL 770 (1970)

[#CB 6-12]

Facts:  Company frozen foods supervisor and certain members of his non-bargaining unit member personnel began rearranging merchandise in the frozen food cases of one of petitioner’s supermarket.  A union rep insisted that food cases be stripped of all merchandise and be restocked by union personnel.  The employer did not accede to the demands.  A strike was called and the union began to picket the establishment.  The employer demanded the union cease the work stoppage and sought to invoke the grievance and arbitration procedures specified in the K.  The District Court enjoined the strike and to arbitrate the underlying dispute.  The Court of Appeals overturned the injunction.

Rules:

1.  Sinclair does not make a viable contribution to federal labor policy.

***2.  Under LMRA § 301 a federal court may enjoin a strike during the term of a CBA over an arbitrable issue, notwithstanding Norris-LaGuardia Act §§ 4 and 7, if and only if:

a. The strike is in breach of a no-strike clause [§ 8(d)(4) would trigger § 8(d)(5): Modification of K], and

b. The strike is called over an arbitrable grievance, and

c. The usual rule of equity favor injunctive relief; viz., 

(1).  Breaches are occurring and will continue or they have been threatened and will occur, unless enjoined;

(2).  The employer will suffer irreparable injury unless the strike is enjoined;

(3).  The balance of equities favors an injunction (i.e., the employer will suffer more from the denial of an injunction than the union will from the denial an injunction than the union will from the grant of an injunction; and

(4).  The employer comes to court w/ “clean hands” (i.e., the employer did not provoke the strike by egregious conduct).  An example would be an employer who states, “screw the grievance procedures” or starts to fire people first w/o utilizing the grievance provisions.
Application/Rationale:

1.  The grievance in question was subject to adjustment and arbitration under the CBA and the employer has suffered irreparable injury.

2.  The unavailability of equitable relief in the arbitration context presents a serious impediment to the congressional policy favoring the voluntary establishment of a mechanism for the peaceful resolution of labor disputes, that the core purpose of the Norris-LaGuardia Act is not sacrificed by the limited use of equitable remedies to further this important policy, and consequently the Norris-LaGuardia Act does not bar the granting of injunctive relief in the circumstances of the instant case.

3.  The rationale for labor policy evolves, therefore judges can change laws in light of societal changes

4.  What is most important is the furthering of federal labor policy.

BLACK DISSENT:

1.  LMRA § 301(a) says nothing at all about granting injunctions.

2.  Although Congress has been urged to overrule our holding in Sinclair, it has steadfastly refused to so.

**3.  The making and changing of law which affect the substantial rights of the people are primarily for Congress, not this court.  The court’s function in the application and interpretation of such laws must be carefully limited to avoid encroaching on the power of Congress to determine policies and make laws to carry them out—hence this Court should, therefore, interject itself as little as possible into the law-making and law-changing process [Lochner Liberalism:  Judicial deference to the Legislature.  Courts interpret law, not make ‘em—to do so would enter the sphere of the legislative branch and violate Constitutional bound role of the judiciary]

4.  Stare Decisis.

Conclusion:  Affirming the order of the District Court and overruling the Court of Appeals.

SUMMARY: REGULATION OF MID-TERM STRIKES

	1.  SANDS MFG.
	· A strike in breach of K, specifically, a strike in breach of a no-strike clause, is unprotected (thus, employees may be discharged

· K is an effective waiver by the union of the employees’ Section 7 right to strike

	2.  SECTION 8(d)(4) [added by the 1947 Taft-Hartley Act]
	· A mid-term strike to modify a K is a breach of the duty to bargain in good faith
· Hence, it is illegal under § 8(b)(3).  Participants lose their status.

	3.  LMRA § 301(a) to (e):
	· Unions are liable and may be sued for damages caused by strike in breach of a no-strike clause

· Employers may not sue individual employees for damages (only discharge them)—Completed Auto Transit v. Reis, 451 U.S. 401 (1981).

	4.  MASTRO PLASTICS:
	· A typical no-strike clause does not constitute a waiver of the right to strike to protest ULP’s committed by the employer, and the § 8(d)(4) loss-of-status provisions do not apply to ULP strikes.
· Mid-term ULP strikes are protected.

· However, in Teamsters Local 515 v. NLRB [Reichold Chemicals] (D.C. Cir. 1990), the court upheld an “untypical” K clause that explicitly waived the right to strike over serious ULP practices.

	5.  INDIANAPOLIS POWER & LIGHT:
	· Typical no-strike clause waives the right to engage in sympathy strikes.

	6. LUCAS FLOUR: 
	· § 301(a) does not oust the state courts of jurisdiction to hear suits for breach of CBA (Concurrent Jurisdiction)

· However, state courts must apply federal law
· Arbitration Clause gives rise to an implied no-strike obligation, which is breached by a strike over an arbitrable grievance—such strike is unprotected and subjecting unions to damages liability and participating employees to discharge.

	7.  BOYS MARKETS:
	· A strike over an arbitrable grievance in violation of a no-strike clause may be enjoined.

· Equity requires that (1) breaches are occurring or threatened; (2) a risk of irreparable harm is posed; (3) and the balance of equities weighs in favor of enjoining the strike.

· Hence, Boys Markets effectively waives the unions statutory rights under Norris-LaGuardia.

	8.  GATEWAY COAL:
	· Expands on Boys Markets in context of safety strikes


*THREE SOURCES OF IMBALANCE IN THE QUID PRO QUO DOCTRINE*
1.  Union’s no-strike obligation is “absolute”—bars all strikes and work stoppages w/o exception during the term of the CBA.

· Employer’s promise to submit unresolved disputes to and be bound by arbitration process is less than absolute.  It applies only to matters outside Managerial prerogatives.
· A grievance challenging the exercise of managerial prerogative will be “procedurally arbitrable” (i.e., lodge before an arbitrator) but not “substantively arbitrable”  (i.e., arbitrator has no power to review management’s action or to provide remedy).
2.  “Work and Grieve” Rule (Ford Motor Co.):  Management has power to interpret K in first instance and, w/ few exception, to have its interpretation obeyed, unless reversed by an arbitrator—PRESSUMPTION: EMPLOYER’S INTERPRETATION IS CORRECT.

3.  Boys Market Doctrine:  A strike over arbitrable grievance in violation of an expressed or implied no-strike clause is enjoinable in action under LMRA § 301(a), despite Norris-LaGuardia Act.

· Parity would require that unions be able to obtain a “reverse Boys Markets” injunction to stay an employer from taking unilateral action regarding a potentially grievable matter (e.g., subcontract out bargaining unit work).  Note:  Court sensitivity to proof of irreparable harm to unions usually does not exist in “reverse Boys Markets injunctions.”
OBJECTIVE TEST:  LMRA § 502 TO TRUMP CBA PROHIBITION OF WORK STOPPAGES
GATEWAY COAL CO. v. UNITED MINEWORKERS OF AMERICA (1974)

[#CB 6-27]

Facts:  The union voted to not work unless the company suspended all three foreman involved in seriously undermining the safety of the mineworkers.  The company acquiesced and the miners returned to work.  The company later reinstated the two foremen and scheduled them to resume to work.  On the date of the foremen reinstatement, the on all shifts struck to protest the alleged safety hazard created by the presence of the two foremen.  The company formally offered to arbitrate the dispute, but the union refused.  Subsequently the two foremen pleaded nolo contendere to the criminal charges for falsification of the records in their attempt to cloak the existing danger of the mines.  The district court ordered and an injunction  and submit the dispute to arbitration.  The 3rd Circuit reversed the district court reasoning that federal policy favoring arbitration did not apply to questions of employee safety relying on LMRA § 502.  Also, since it was neither explicitly stated, nor unambiguously agreed in the labor K that the union  would submit safety disputes to arbitration.  The CBA stated:


Settlement of local and district grievances…[by] arbitration…This arbitration clause governs


Disputes ‘as to the meaning and application of the provisions of the agreement,’ disputes ‘about


Matters not specifically mentioned in this agreement’ and ‘any local trouble of any kind aris[ing]


A the mine

Also, Section e of the CBA provides for an employee mine safety committee empowered to inspect the mines and to report its finding to management.  If the committee finds an “immediate danger,” then it any make a binding recommendation to remove all workers from the unsafe area.

Issues:

1.  Did the CBA then in force b/w these parties impose on them a compulsory duty to submit safety disputes to arbitration by an impartial umpire?

2.  If so, did the duty to arbitrate give rise to an implied no-strike obligation supporting the issuance of a Boys Markets injunction?

3.  Did the circumstances of this case satisfy the traditional equitable considerations controlling the availability of injunctive relief?

Rules:

***1.  Warrior & Gulf:  Arbitration Presumption—doubts should be resolved in favor of coverage including safety disputes
***2.  Boys Markets: LMRA Section 301(a) empowers federal courts to enjoin strikes in violation of a contractural duty not to strike as set forth w/ the general requirements of equity for issuing injunctive relief

· Absent an explicit expression of such an intention to negate any implied no-strike obligation, however, the agreement to arbitrate and the duty not to strike should be construed as having conterminous application.

· Strike sought to be enjoined in breached of a no-strike obligation—is satisfied even where the no-strike obligation is not explicit but arises only be implication under the Lucas Flour Doctrine
***3.  [OBJECTIVE TEST: FOR LMRA § 502 TO TRUMP CONTRATURAL PROHIBITION ON WORK STOPPAGES] A union seeking to justify a contracturally prohibited work stoppage under LMRA § 502 must possess good faith belief in imminent and abnormal danger and present “ascertainable objective evidences supporting its conclusion that an abnormally dangerous condition for work exists.

4. 
	In order to get an Boys Market Injunction, the Employer must prove:

	1. An unprotected or illegal strike has occurred.

2. The alleged unprotected or illegal strike must breach a no-strike clause [conversely the CBA must contain an explicit no-strike clause for a union to defeat such an injunction].

3. The grievance is subject to arbitration

4. Ordinary rules of equity apply.


Application/Rationale:

1.  CBA section (e) does not constitute an expressed  exception to the arbitration clause, it follows that the safety dispute in the instant case falls w/in the broad arbitration clause, since the situation was local in nature.

2.  One may doubt whether the union’s inference from the foremen’s failure to record the reduced airflow on the morning of April 15 that their subsequent return to work created an abnormally dangerous working condition would be sufficient to invoke LMRA §502 [‘SLENDER THREAD OF SUBJECTIVE JUDGEMENT,’ ‘GENERALIZED DOUBT,’ etc.].  Anyways, the district court resolved the issue by expressly conditioning injunctive relief  on the suspension of the two foremen pending arbitration.

Conclusion: Reversed the Circuit Court of Appeals reversal of the district court’s injunction.

KARL KLARE’S OBSERVATION ON GATEWAY COAL
The Court’s opinion in Gateway Coal piles the accommodation of Boys Markets onto the implication of Lucas Flour and the presumption of Warrior & Gulf, in light of the policy of Lincoln Mills and a narrow construction of LMRA §502.

NOTE:

Goya:  A strike is unprotected b/c the grievances that precipitated the strike was related to an expired K.

II.  THE DUTY OF FAIR REPRESENTATION (“DFR”)

A.  Origins; Steele

U.S. CONSTITUTION

ARTICLE V (1791)

No person shall be held for a capital, or otherwise infamous crime, unless on a presentment or indictment of a Grand Jury, except in cases arising in the land or naval forces, or in the Militia, when in actual service in time of War or public danger; not shall any person be subject for the same offence to be twice put in jeopardy of life or limb [“Double Jeopardy”]; nor shall be compelled in any criminal case to be witness against himself [“Self Incrimination], nor be deprive of life, liberty, or property, without due process of law [“Due Process”]; nor shall private property be taken for public use, without just compensation [The “Takings Clause”].

NATIONAL LABOR RELATIONS ACT

REPRESENTATIVES AND ELECTIONS

Section 9. (a) Representatives designated or selected for the purposes of collective bargaining by the majority of the employees in a unit appropriate for such purposes, shall be exclusive representatives of all employees  in such unit for the purposes of collective bargaining in respect to rates of pay, wages, hours of employment, or other conditions of employment:  Provided, That any individual employee or a group of employees shall have the right at any time to present grievances to their employers and to have such grievances adjusted, without the intervention of the bargaining representative, as longs as the adjustment is not inconsistent with the terms of a collective-bargaining contract or agreement then in effect:  Provided further, That the bargaining representative has been given opportunity to be present as such adjustment.

CIVIL RIGHTS ACT OF 1964

DISCRIMINATION BECAUSE OF RACE, COLOUR, RELIGION, SEX, OR NATIONAL ORIGIN

Section 703.  (§ 2000e-2)©  It shall be unlawful employment practice for a labor organization—

(1)  to exclude or to expel from its membership, or otherwise to discriminate against, any individual because of his race, color, religion, sex, or national origin;

(2)  to limit, segregate, or classify its membership or applicants for membership, or to classify or fail or refuse for employment any individual of employment opportunities, or would limit such employment opportunities or otherwise adversely affect his status as an employee or as an applicant for employment, because of such individual’s race, color, religion, sex, or national origin; or

(3) to cause or attempt to cause an employer to discriminate against an individual in violation of this section.

CBA-ENFORCEMENT AND THE DUTY OF FAIR REPRESENTATION:  JURISDICTION & CHOICE-OF-LAW

CAUSE OF ACTION

	
	Breach of the CBA (“301 Action”)


	Breach of the DFR

	Federal Courts:

Subject-Matter

Jurisdiction

	LMRA §301(a)
	28 U.S.C. §§ 1331, 1337

	State Courts:

Subject-Matter 

Jurisdiction


	Charles Dowd Box
	Steele

	Choice-of-Law
	Federal (Lincoln Mills)
	Federal (Steele)


NLRA & RLA:  DUTY OF FAIR REPRESENTATION and POWER TO ENJOIN DISCRIMINATORY UNION ACTION, THOUGH UNIONS ARE PERMITTED TO DISCRMINATE IN ITS MEMBERSHIP—NONETHELESS THE COURT OPENS UP THE UNION AND THE BARGAINING UNIT TO JUDICIAL SUPERVISION
STEELE v. LOUISVILLE & NASH VILLE R.R. CO. (1944)

[#CB 7-1]

Facts:  The Brotherood of Locomotive Firemen and Enginemen (“union”) representing the craft by statutory mandate discriminated against African-american firemen from membership into the union, yet negotiated their employment rights, whereby seniority rights were discriminatorily controlled by the union and resulted in restricting their employment opportunities.

Issues:

1.  Whether the Railway Labor Act (“RLA”) acting by the authority of the statue as the exclusive bargaining rep of craft or class or railway employees, the duty to represent all  the employees in the craft w/o discrimination b/c of their race, and 

2.  If so, whether the courts have jurisdiction to protect the minority of the craft or class from the vilation of such obligation?

Rules:

***1.  [DUTY OF FAIR REPRESENTATION] The fair interpretations of the statutory language is that the organization chosen to represent the craft is to represent all its members fairly, impartially and in good faith, the majority (union) as well as the minority (non-union), and it is to act for and not against those whom it represent nor with hostile discrimination against them

· This does not mean that the statutory rep of a craft is barred from making contracts which may have unfavorable effects on some of the members of the craft represented.

· [DISCRIMINATION IN THE FOLLOWING AREAS ABOVE OK]Variations in the terms of the K based on differences relevant to the authorized purposes of the K in conditions to which they are to applied, such as seniority, type of work performed, competence, and skill with which it is performed, and determining eligibility to union membership are w/in the scope of the bargaining rep of a craft.  ****DFA IS NOT APPLICABLE TO UNION MEMBERSHIP REQUIREMENT—HENCE A UNION CAN ENGAGE IN A DFR, WHILE EXCLUDING ITS MEMBERSHIP BASED ON RACE

· [DISCRIMINATION IN THE FOLLOWING AREAS NOT OK]  Statutory power to represent a craft and to make K as to wages, hours, and working conditions does not include the authority to make among members of the craft discriminations not based on such relevant differences—thus a rep who discriminates may be enjoined from doing so and its members may be enjoined from taking the benefits of such discrimination. ****OPENS UP THE UNION AND BARGAINING UNIT TO JUDICIAL SUPERVISION.

Application/Rationale:

1.  Section 1, Sixth of the act defines “representative” as meaning “Any person or…labor union…designated either by a carrier or a group of carriers or their employees, to act for it or them.”  The use of “representative” plainly implies that the representative is to act on behalf of all the employees which, by virtue of the statue, it undertakes to represent.

2.  The purposes of the Act are the avoidance of any interruption to commerce.  These purposes would be hardly attained if a substantial minority of the craft were denied the right to their interests considered on the conference table and it were sacrificed by the majority the only recourse of the minority would be to strike—thereby interrupting commerce.

Conclusion:  The judgment of the Alabama Supreme Court to not enjoin the union’s action is reversed and remanded for further proceedings not inconsistent with this opinion.

STEELE:  ANALYSIS OF THE COURT’S BASIS FOR ITS HOLDING

In order to decide the case, the Court had to infuse by implication that the Union’s discrimination was state action in order to find for the plaintiff allegations.  There are three theories the court could utilize.

1.  Enmeshment: Union got power by statue to be the exclusive rep for the craft.

(problem):  The theory opens everything in the economic system to be considered government action(e.g., corporate power being state action b/c it derives its existence from statutory incorporation doctrine)

2.  Shelly v. Kramer:  Government cannot enforce a racist covenant, less such action is unconstitutional b/c the courts are state actors and constitutional safeguards of the 5th and 14th Amendments.

(problem): In Shelly, the court was asked to enforce a racist convenant.  In Steele, the plaintiffs did not ask the K to be enforced, rather it wanted the courts to straighten out the union.

*3.  Public Function Doctrine: Private action is performing a public utility:  When a union (a private actor) has monopolization to due a public function (quell industrial strife via negotiating a CBA and negotiating a K is equivalent to law-making) it is by de-facto a state actor.

(problem):  The court did not impose the “Public Function” doctrine to Corporations.  Thus, it opens up judicial supervision over union and bargaining unit affairs, while immunizing corporations from similar judiciary oversight.

*(Steele utilizes #3 in its decision)
UNION CANNOT SIMULATANEOUS HAVE A CLOSED SHOP AND CLOSED MEMBERSHIP, UNLESS THE UNION REFRAINS FROM CLOSING ITS MEMBERSHIP
JAMES v. MARINSHIP CORP. (CA S. CT.—1944)

[#CB 7-7]

Facts: The Superior Court in Marin County awarded a prelim injunction which, among other things, restrained the union from discharging or causing to discharge African-American employees b/c they are not members of a labor union with which their employer has a closed shop agreement, but which will not grant African-American full membership privileges and placing them in an auxiliary unit.

Issues:

1.  Whether a closed shop may be enforced by a labor union together with an arbitrarily closed or partially closed membership?

2.  Whether a closed union coupled w/ a closed shop is a legit objective of organized labor?

3.  Whether the present record discloses such discrimination against African-Americans as to bring the case w/in the scope of the rules enunciated by the California Supreme Court?

Rules:

***1.  A union may not maintain both a closed shop agreement or other form of labor monopoly together w/ a closed or partially closed membership.  African-Americans must be admitted to membership under the same terms and conditions applicable to non-Negroes unless the union and the employer refrain from enforcing the closed shop agreement against them.

Application/Rationale:

1.  A union has attained a monopoly of the labor supply via closed shop agreements and other forms of collective action, such a union occupies a quasi public position similar to a public service business—it may no longer claim the freedom  [why?] from legal restrained enjoyed by some private institutions—the former by asserting its right to choose its members does not merely relate to social relations; it affects the fundamental right to work.

2.  There is not Supreme Court or California court decision that compels its recognition of union obtaining a close shop and having a closed membership as a proper labor objective.

3.  Minority members (while they may be outvoted) are entitled to vote and participate in the affairs of the whole group and certainly cannot be forced into a nonparticipating isolated unit.

Conclusion: The judgment by the Superior Court of Marin County is affirmed.

B.  Early Doctrinal Development

DFR APPLIES TO BOTH PHASES: NEGOTIATION AND APPLICATION OF CBA
J.D. CONLEY v. GIBSON (1957)

[#CB 7-11]

Facts:  Local 28 of the Brotherhood (“Union”) was the designated bargaining agent for the craft. A K existed b/w the Union and the Railroad which gave the employees in the craft protections of seniority and discharge.    The Railway purported to abolish 45 jobs and all of the African-Americans were demoted or discharged.  Reality was the jobs were filled by white folks.  Despite pleas by the petitioner, the Union did nothing to protect them against the employer’s action, despite the CBA provisions.  The African-American petitioners sought injunctive relief.  The union moved to dismiss the complaint on several grounds: (1) the National Railroad Adjustment Board had exclusive jurisdiction; (2) the Employer, which had not been joined, was an indispensable party; (3) the complaint failed to state a claim upon which relief could be given.  The Court of Appeals affirmed the district court’s motion to dismiss.

Rules:

**1.  A complaint should not be dismissed for failure to state a claim, unless, it appears beyond a reasonable doubt that the plaintiff can prove no set of facts.

***2.  The bargaining rep’s duty not to draw “irrelevant and invidious” distinctions among those it represents does not come to an abrupt end with the making of an agreement b/w union and employer, but continues in the carrying out the functions as stated in the CBA. [DFR applies to both phases—negotiation and application of the CBA by the union.  The legal standard for both phases will be the same].

Application/Rationale:

1.  This case involves not dispute b/w employee and employer but to contrary is a suit by employees against the bargaining agent to enforce their statutory right not be unfairly discriminated against by it in bargaining, thus the Adjustment Board has no power under the RLA to protect them from such discrimination.

2.  We cannot see how the Railroad’s rights or interests will be affected by this action to enforce the duty of the bargaining agent to represent the petitioners fairly. This is not a suit, directly or indirectly, against the Railroad.  No relief is asked from it and there is not prospect that any will or can be granted which will bind it. [KLARE’S NOTES: Justice Black may have destroyed the proper remedy.  Only and until the employer is brought in the suit, can one deem whether the petitioner’s claim is meritorious, thereby determining the injury is cognizable.  The key fact that plaintiffs sought damages for their discharges and injunction preventing the union to allowing the plaintiff’s jobs to be abolished by the employer assists in the said determination.  In other words, how can one find out the petitioner’s allegations are true, w/o bringing the employer, since it was the latter that dismissed the former necessitating the said action against the union. Also, the relief of reinstatement is cut off, if the employers are not party to the suit, since they have the power to provide such relief, not the union].

Conclusion:  An exclusive bargaining agent under the RLA [and by extension the NLRA as well] is obligated to represent all employees in the bargaining unit fairly and w/o discrimination b/c of race and hs held that the court have power to protect employees against such invidious discrimination.

Klare’s Additional Note on Conley v. Gibson:  The question whether racial segregation in union membership was lawful was never answered, since the Court assumed that racial segregation in union membership was lawful, pursuant to the Court’s treatment of the said question in Steele.  It was until the 1964 Civil Rights Act and the NLRB decision in 1975 that barred segregation in union membership was the issue addressed and answered.

NLRA:  IT DOES NOT LIMIT BARGAINING REPS TO LIMIT SENIORITY BASED ON LENGTH OF SERVICE, ESPECIALLY FOR PATRIOTIC REASONS/ A WIDE RANGE OF REASONABLENESS, SUBJECT TO GOOD FAITH AND HONESTY, MUST BE GIVEN TO BARGAINING REPS.
FORD MOTOR CO. v. HUFFMAN  (1953)

[#CB 7-13]

Facts:  This suit was based upon a complaint that each member of the plaintiff’s class has been lowered on the seniority roster at Ford, b/c of certain provisions in the CBA b/w the union and the employer.  The plaintiff contends the CBA’s provisions violated his rights and those of each member of his class.  The plaintiff asks that the provisions be declared invalid insofar as they prejudice the seniority rights of the members of this class and that appropriate injunctive relief should be granted against the employer.  The district court dismissed the action w/o opinion.  In the essence the provisons called for seniority credit to service w/ the employer, pre-employment military service, and post-employment military service.  Under the old CBA that Huffman was under before military service called for credits based on employment service and post-employment military service.  Due to Selective Service provisions, the seniority system added pre-employment military service in the calculation—an added element in the new CBA.  Huffman claimed—in effect—that the initial K under which they had worked at Ford before being drafted into the armed service vested them valuable property rights; that the re-negotiation and amendment of the K after the war put them lowered on the seniority roster than some employee who had less working time at Ford.  This process retroactively deprived them of the rights they had earned under the original CBA and that the unions and employers should not be allowed to extinguish their earned rights however lofty or patriotic the motive was.

Rules:

***1.  Nothing in the NLRA compels a bargaining rep to limit seniority clauses sole to the relative lengths of employment of the respective employees—plaintiffs were not deprived or divested of anything to which they were legally entitled to.

***2.  A wide range of reasonableness must be allowed a statutory bargaining rep in serving the unit it represents, subject always to good faith and honesty of purpose in the exercise of its discretion.

Application/Rationale:

**1.  All employees at Ford, including both veterans with and those w/o prior employment w/ Ford, as well as employees having no military service are represented by the Union—Inevitably differences arises in the manner and degree to which the terms of the negotiated agreement affect individual employees and classes of employees—the mere existence of such differences does not make them invalid.  The complete satisfaction of all who are represented is hardly expected.
2. Variations acceptable in the discretion of bargaining reps, however, may include differences based upon:

· which seniority is to be computed.

· The privileges to which it shall relate, the nature of work, the time at which it is done,

· The fitness, ability, or age of the employees,

· Their family responsibilities,

· Injuries received in course of service,

· And time or labor devoted to related public service.

Conclusion:  The court sustains the validity of CBAs whereby the employer, in determining relative seniority of employment among its employees gives them credit for pre-employment military service as well as the credit required by statue for post-employment military service.

IS A LABOR UNION A PUBLIC OR PRIVATE ENTITY?

	IS A UNION LIKE A PUBLIC UTILITY?

Public utilities must:

· Serve all who apply for service w/o discrimination (except that “neutral “ can be imposed—e.g. a utility can charge “non-discriminatory” fees for services that very poor people can be excluded)

· Observe Constitutional norms (e.g., due process, non-discrmination)


	(------------------(
	IS A UNION AKIN TO A PRIVATE ASSOCIATION?

· Associations are usually based on political, cultural, religious, sexual, or other identities or on personal bonds and therefore may select and exclude members on such issues—e.g., church may restrict membership to those who share the faith, a political party (except insofar is it functions as a state actor w/in a primary election system) may restrict to those who share the party’s political ideals.

· Not required to observe constitutional norms in their internal affairs.




A PARADOX OF LIBERAL DEMOCRATIC THEORY

1.A strand of liberal democratic theory holds that large, powerful institutional/economic entities emerge in advanced capitalist society from which the individual needs and seeks the protection of state power (law).

But:

2.  Another liberal democratic theory fears the awesome power of the state in advanced capitalist societies.  Several alternatives to countervail this fear is to:  (a) Maintain “separations” of governmental branches (e.g., checks and balances) and to entrench restrictions on the exercise of state power (e.g., constitution) enforceable by some branches against others.  (b) However, protection is sought against state power by encouraging the formation of and strengthening “intermediate” groups b/w the individual and the state (e.g., corporations, universities, labor unions).

Paradox:

Do efforts to protect individual rights by method 2(b) conflict w/ or cancel out efforts to protect individual rights by method 1?

E.g. (?):  Steele:  The Plaintiff sought successfully to invoke state intervention to obtain protection from a powerful, racist union and powerful, racist employer; was a doctrine established that might have the unintended consequences of weakening employees, including African-American employees, in their collective struggle for protection against employer and/or state power (by authorizing court oversight of union affairs)?

C.  Individual Rights on the CBA

UNION NEWS CO. v. HILDRETH (6TH Cir. –1961)

[#CB 8-4]

Rule:  Just Cause means what the employer and union meant it to be.  Union action gives “content” to just cause.

CBA ENFORCEMENT:  INDIVIDUALS HAVE STANDING IN COURTS IN § 301 SUITS
SMITH v. EVENING NEWS ASSOCIATION (1962)

[#CB 8-6]

Facts:  An employer’s operation involved three groups of employees.  Group 1 and 2 were unionized represented by two separate unions.  The employees in Group 3 were not unionized.  Group 1 went on strike.  At the same time, a CBA was in effect b/w the employer and union Group 2 and these employees were not on strike.  The plaintiffs were individual employees in Group 2.  They alleged that they were ready, able, and willing to work during the strike, but the employer would not permit them to work.  They further alleged that the employer did allow the non-unionized employees in Group 3 to report to work and paid them full wages during the strike, even though no work was available.  The plaintiffs claimed the employer’s policy discriminated against them b/c they were unionized and this policy violated a CBA clause stating, “there shall be no discrimination against any employee b/c of his membership or activity I the union.”  The plaintiff brought action against employers for breach of K in sate court—a § 301 suit. The CBA involved in the case was unusual, b/c there was no grievance arbitration procedure in this K which had to be exhausted before recourse could be had to the courts.  The employer argued that the if the plaintiff’s allegations are true, then the employer had committed a classic § 8(a)(3) ULP and accordinly the case should go to the NLRB, not the courts.  The TC sustained the employer’s motion to dismiss and the MI S.Ct affirmed.  By then it was too late for the plaintiffs to file a ULP w/ the NLRB since they ran out of the 6 months statue of limitations.

Rules:

*1.  The primary, exclusive jurisdiction of the NLRB to hear ULP cases, which ordinarily preempts other tribunals, does not oust the courts (state or federal), of jurisdiction to entertain § 301 suits, even where the underlying conduct, incident, or occurrence could be characterized either as n ULP or as a breach of K.

***2.  Individual employees have standing to enforce a CBA, and such a suit by employees is a § 301 suit. [Not the same as holding that individual employees have substantive rights and entitlements on a CBA].

**3.  K suits w/in § 301 can be brought by individuals, not necessarily parties to the K—the union and employer

Application/Rationale:

1.Congress intended to make judicial remedies available for the enforcement of CBA and rejected the concept of granting NLRB exclusive jurisdiction over these “hybrid” cases.

2.  Individuals claims lie at the heart of the grievance and arbitration machinery are to a large degree inevitably intertwined w/ union interests and may precipitate grave questions concerning the interpretation the enforceability of the CBA on which they are based.

Conclusion:  MI S.Ct affirmance of the TC is overruled.

Note:  Smith did not addressed the issues in a scenario whereby an individual disagreed w/ his or her union about the proper interpretation of the K:

1.  Does the K create an entitlement in the individual which s/he can enforce against the union’s wishes?

2. Can an individual employee sue to hold the union, as well as the employer, to his/her interpretation of the K?

[Only guidance in Smith is that (1) these are questions of the federal common law of CBA which Congress authorized the federal courts to answer, and (2) individual employees have standing to raise these questions for decision in § 301 suits.

A CBA VEST INDIVIDUAL BARGAINING UNIT MEMEBERS SUBSTANTIVE RIGHTS AGAINST THE EMPLOYER
HUMPHREY v. MOORE (1964)

[#CB 8-9]

Facts:  Two companies, Dealers and E&L operated a business of transporting new cars from Ford to retail dealers.  The two companies entered an arrangement in which they exchanged certain routes.  In effect, E&L sold its Louisville franchise to Dealers in return picked up a route form Dealers in Ohio—E&L went out of business in Louisville and Dealers picked up its business there.  The employees of both companies were represented by the same union, Teamster Local 89.  Both companies were members of a multiemployer collective bargaining unit.  These Ks were identical.  Paul Priddy, (Local 89 Prez) believed that E&L was simply going out of business.  He warned the E&L employees that they were in trouble, and he assured the employees at Dealers that their position was secure.  Layoffs started to occur at E&L and several of the E&L workers filed grievances under their K.  They demanded that  the E&L and Dealers seniority lists be “dovetailed”—all jobs at Dealers, the surviving company, would be divided b/w Dealers and E&L employees on the basis of length of service at either company, e.g., an employees w/ 10 yrs of service at E&L (but who had never worked a day at Dealers) would have priority for a job at Dealers over a current Dealers employee w/ only 5 yrs of service.  The K provided for submission of grievances to “local joint committees” and grievances unresolved after this stage were to be submiited to arbitration by a neutral.  The Joint Conference Committee endorsed the dovetailing approach.  The effect of the decision resulted in a large number of Dealers employees losing their job to make way for senior E&L employees.  The plaintiffs (the laid off Dealer employees) pleaded breach of K against the employer and breach of DFR against the union—“301-DFR Suit.” The primary remedy was an injunction.  The plaintiffs claimed there was no “absorption” or “merger” here, as those terms were defined in the K.  Morever, the key clause dealt with the maintenance of seniority rosters as such, not the allocation of jobs.  Hence, the Joint Committee process resulted in the decision to dovetail the list was not authorized by the K.  Hence, the discharge of the Dealers employees were w/o just cause and in violation of the K.  Also, the plaintiff sought to establish that a union may not lawfully put itself or remain in the position of simultaneously purporting to represent groups of employees with antagonistic interests as it is a per se violation.  Finally, the plaintiffs claimed that under the circumstances they were deprived of a proper opportunity to be heard.  The Supreme Court disagreed with the Plaintiffs interpretation of the K (the former assumed the latter stated a claim).

Rule:

*1.  DFR law allows a union simultaneously to represent employee groups w/ antagonistically conflicting interests, so long as this is done honestly, in good faith, and w/o arbitrary discrimination.

***2.  The employer is legally bound to fulfill K terms favorable to an individual employee [A CBA vests bargaining unit members w/ substantive rights which they can enforce in a K action against the employer], but in this particular case there was no breach of that obligation

Application/Rationale:

1.  This was not a situation in which the Local 89 was invidiously or arbitrarily discriminating against the Dealers’ employees.

2.  The fact that the Dealers employees knew that a struggle for jobs was underway, they had been given notice of the Detroit hearings, they were represented there by union stewards, and their position was fully aired.  Hence, no breach of the DFR.

3.  The plaintiffs lost their K claim, not b/c employees obtain no enforceable rights on a CBA, but this particular K did not afford plaintiffs their entitlement they were seeking.

Goldberg’s Concurrence:

1.  Individual employees do not have any enforceable rights on a CBA.

2.  So long as the union and employer act in good faith and the union acts w/in its DFR, the employer and union can agree to any application, interpretation, amendment, or repeal of CBA provision, or indeed they can ignore the CBA entirely.

3. AN INDIVIDUAL EMPLOYEE CANNOT FORCE THE EMPLOYER AND UNION TO ABIDE BY HIS/HER INTERPRETATION OF THE CBA.

Klare’s Notes: 
1.  The Court is wrong on the “inadequately represented” issue.  The “opportunity to be heard” spoken of in Steele is not a hearing in negotiation, arbitration, or grievance settlement.  It is an opportunity to be heard by the union, prior to the time the union adopts its bargaining policy—right to heard in the internal process of Local 89.

EMPLOYEES MUST ATTEMPT TO EXHAUST THE GRIEVANCE PROCEDURE
REPUBLIC STEEL CORP. v. MADDOX  (1965)

[#CB 8-16]

Facts:  Plaintiff brought suit in Alabama state court against his employer for severance pay allegedly owed to him under the CBA after he was laid off.  The CBA called for severance pay if the layoff was the result of a decision to close the mine.  The agreement contained a three-step grievance procedure to be followed by a three-step grievance procedure to be followed by binding arbitration, but Maddox made no effort to utilize the mode of redress.  Instead, he sued for breach of K.  The appellate Alabama courts affirmed on the theory that state law applies to suits for severance pay since, with the employment relationship ended, no further danger to industrial strife exists warranting an application of federal labor law—thus, it was held that under state law Maddox as not required to exhaust the K grievance procedures.  K(Damages) v. CBA (Relief).  The company argued that arbitrators do not award damages (unless stated so in the CBA), they order retroactive specific performance—correct the wrong and do what the K states to do.  The Court implicitly states that Maddox had a valid claim.  The Union agreed with the conception that the CBA is not a K vesting individuals access to damages or rights

Issue:

1.  Whether the specific type of grievance here in question—one relating to severance pay—is so different in kind as to justify an exception?

Rule:

***1.  Federal labor policy requires that individual employees wishing to assert K grievances must attempt to exhaust the K grievance procedures agreed upon by the employer and union as the mode of redress (if not, no court can hear the case).  If the union refuses to press or only perfunctorily presses the individual’s claim, differences may arise to the forms of redress than available, but unless the K provides otherwise, there can be no doubt that the employee must afford the union the opportunity to act on his behalf.

· Grievances depending on severance claims are not critically unlike other types of grievances.

· The federal rule would not of course preclude Maddox’s court suit if the parties to the CBA expressly agreed that arbitration was not the exclusive remedy.

Application/Rationale:

1.  A contrary rule would deprive the employer and union of the ability to establish a uniform and exclusive method for orderly settlement of employee grievances.  If a grievances procedure cannot be made exclusive, it loses much of its desirability as a method of settlement—thus, exerting a disruptive influence upon both the negotiation and administration of the CBA.

2.  Conscientious handling of grievance claims will enhance the union’s prestige w/ employees.  Employer interest are served by limiting the choice of remedies available to aggrieved employees.

3.  It does not follow that the resolution of his claim can have no effect on future relations b/w employer and employee.  Severance pay are concern to all employees and potential cause of dispute so long as any employee maintains a continuing employment relationship. Only in the situation in which no unionized employee remained employed (as would be the case of a final and permanent plant shutdown), is there no work stoppage resulting form a severance pay claim.

4.  The use of the permissive “may” (in context to “may discuss w/ foreman” in attempt to settle complaint before going to grievance procedure) does not itself reveal a clear understanding b/w the K parties that individual employees, unlike the union or employer, are free to avoid K procedures and its time limitations in favor of judicial suit.  Any doubts must resolved against such interpretation (Warrior & Gulf).

Black’s Dissent:

1.  Employees are denied a judicial hearing and state courts have their ancient power to try simple breach-of-K cases taken away from them—taken away, not by Congress, but by this court.  I do not believe that Congress has passed any law, which justifies any inference at all that workers are barred from bringing suits of this nature.

2.  One crucial flaw in the Court’s logical presentation is that it treats things as the same, which are in fact different.  The court uses Grievances as a word w/o distinction. Grievance, under one meaning, refers to something that has happened that connotes controversy about the general working conditions that can lead to industrial strife w/o a problem-solving mechanism (i.e., arbitration.).  Grievances in this case is not about a general working condition, but about whether the company will pay one individual his wage—an ordinary justiciable controversy.

3.  For the individual, whether his case is settled by professional arbitrator or tried by a jury can make a crucial difference, arbitration:

· Carries no right to a jury trial as guaranteed by the 7th Amendment.

· Arbitrators need not be instructed in the law,

· Proceedings are not bound by the rules of evidence.

· Arbitrators need not give reasons for their awards,

· Witnesses need not be sworn,

· The records of proceedings need not be complete,

· And judicial review is extremely limited.

Conclusion:  The Court reverses the lower state courts.

EXCLUSIVE GRIEVANCE PROCEDURE

1.  If the parties to the K (employer and union) have agreed that the grievance/arbitration procedure shall be the exclusive method of enforcing the K.

2.  If the union has the exclusive right to process grievances against the employer (K does not authorize individual employees, acting apart from the union, to invoke arbitration against the employer).

· An individual employee cannot invoke arbitration against the employer if the union declines to proceed (although it is common for K to permit individual employees to initiate a grievance and to handle the first informal step of procedure).

NATIONAL LABOR RELATIONS ACT

REPRESENTATIVES AND ELECTIONS

Section 9(a).  Representative designated or selected for the purposes of collective bargaining by the majority of the employees in a unit appropriate for such purposes, shall be the exclusive representatives of all the employees in such unit for the purposes of collective bargaining in respect to rates of pay, wages, hours of employment, or other conditions of employment:  Provided, That any individual employee or a group of employees shall have the right at any tine to present grievances to their employer and to have such grievances adjusted, w/o the intervention of the bargaining representative, as long as the adjustment is not inconsistent w/ the terms of a collective bargaining K or agreement then in effect:  Provided further, That the bargaining representative has been given opportunity to be present at such adjustment.

THE EMPORIUM CAPWELL CO v. WESTERN ADDITION COMMUNITY ORGANIZATION (1975)

[#CB 8-24]

Rules:

1. The intent of Section 9(a) is to permit employees to present grievances and to authorize the employer to entertain them w/o opening itself to liability for dealing directly w/ employees in derogation of the duty to bargain only with the exclusive bargaining rep.

***2. The Act nowhere protects this “right” by making it an ULP for an employer to refuse to entertain such presentation, nor can it be read to authorize resort to economic coercion.

Application/Rationale:

1.  If the employees’ activity in the present litigation is to be deemed protected, therefore, it must be so by reason of the reading given to the main part of § 9(a) in light of Title VII and the national policy against employment discrimination, not by burdening the proviso to that section w/ a load it was not meant to carry.

D.  Vaca v. Sipes

VACA RULE:  IN ORDER TO PROCEED WITH A § 301 SUIT AGAINST AN EMPLOYER, UTILIZING A MADDOX DEFENSE, EMPLOYEE MUST PROVE DFR SUIT AGAINST 

UNION
VACA v. SIPES (1967)

[CB#9-1]

Facts:  Owens filed a class action against the Union alleging that he had been discharged from his employment at Swift in violation of the CBA and the Union has arbitrarily, capriciously, and w/o just or reasonable reason or cause refused to take his grievance with Swift to arbitration.  The Union answer included the defense that state courts lacked jurisdiction b/c the gravamen of Owens suits was an ULP and w/in the jurisdiction of the NLRB.  After trial, a verdict was returned awarding Owens $7000 in compensatory damages and $3,300 in punitive damages.  The TC judge set aside the verdict and entered a JNOV on the ground that NLRB had exclusive jurisdiction.  The KC Ct of Appeals affirmed.  The Supreme Ct of MS reversed and reinstated the verdict.  Owens was certified by his family doctors that he was fit to returned to work after taking sick leave for high blood pressure.  However, Swift’s company Doctor examined Owens and concluded that his blood pressure was too high.  After securing a second opinion, Owens returned to the plant on Jan 6.  However, on Jan 8 the Doctor discovered Owens returned and the latter was discharged.  Armed with medical evidence, Owens sought Union help to file a grievance.  Swift adhered to its position that Owen’s health justified discharge, rejecting health reports proffered by the Union and Owen.  Subsequently, the Union sent Owens to a new Doctor at Union expense to see if we could get some better medical evidence so that we go to arbitration with his case.  The examination did not support Owens position.  When the Union received the report, its executive board voted not to take the Owens grievance to arbitration b/c of insufficient medical evidence.  Unions suggested to Owens that he accept Swifts offer of referral to a rehab center and his grievance was suspended for that purpose.  Owens rejected this alternative and demanded the Union take his grievance, but the Union refused. 

Issues:  

1.  Whether exclusive jurisdiction lies with the NLRB and, if not, whether the finding of Union liability and the relief afford Owens are consistent with the governing principals of federal labor law?

2.  May an award against a union include, as it did here, damages attributable solely to the employer’s breach of K?

Rules:

*1.  The Garmon preemption (NLRB has exclusive and primary jurisdiction over any matter first adjudicating conduct that is either arguably protected by NLRB § 7 or arguably prohibited by NLRA § 8) does not apply to suits for breach of DFR.

***2.  VACA Rule: 

A.  In order to proceed against the employer for breach of CBA, an individual employee in the face of a defense based upon the failure to exhaust contractural remedies ordinarily must first prove that the union breached the DFR.
· The individual cannot enforce the CBA against his/her employer w/o suing the Union.
B.  To show a breach of the DFR, the plaintiff must establish union conduct that is “arbitrary” (objective test—makes it easier for plaintiffs) [or] discriminatory, or in bad faith (subjective test from union’s perspective) “

· A Union does not breach the DFR merely by settling or dropping meritorious grievance short of arbitration—a good faith, non-discriminatory decision to drop a meritorious grievance by itself does not constitute “arbitrary” conduct.  Unions should be given discretion The implication is that an individual employees does not have a legally enforceable right to have his or her grievance pursued to arbitration, unless if handled discriminatorily or in bad faith.
· The individual employee has no absolute right to have his grievance arbitrated under the CBA at issue, and that a breach of DFR is not established merely by proof that the underlying grievance was meritorious.

C.  Remedies:  Court order compelling the union and employer to re-open the case and take it to arbitration (plus awarding attorneys fees to the plaintiff for having to bring a DFR suit) in cases involving a DFR breach for discriminatory reason.  In addition, regarding any other appropriate remedies for DFR breach, the TC “should be free to decide the contractural claims.  Implicit in this holding is the assumption that the employee has a contractural claim—that the CBA creates substantive rights in the employee’s favor—a premise in tension with other holdings.

D.  Apportionment of damages:  The apportion liability b/w the employer and the union according to the damage caused by the fault of each—damages attributable soley to the employer’s breach of K should not be charged to the union, but increases if any in those damages caused by the union’s refusal to process the grievance should not be charged to the employer.

Application/Rationale:

1.  DFR suits often require review of substantive positions taken and policies pursed by union in its negotiation of a CBA and in its handling of the grievance machinery; as these matters are not normally w/in the Board’s ULP jurisdiction.

2.  The employee injured by arbitrary and discriminatory union conduct could no longer be assured of impartial review of his complaint since the Board’s GC has unreviewable discretion to refuse to institute an ULP complaint, thus it would frustrate the basic purpose underlying the DFR.

****3.  Rationales and Policy Arguments supporting the Vaca rule:

· Frivolous grievances are ended prior to most costly and time-consuming step in grievance procedures [in conflict with “arbitration is therapy” from the Steelworkers Trilogy]
· Similar complaints will be treated consistently, and major problems areas in the interpretation of the CBA can be isolated and perhaps resolved.
· Settlement process further the interests of the union as the statutory co-author and co-enforcer of the law of the shop.
· Unclogging the system or preventing the clogging up of the system.
· Preventing the increase of cost of the grievance machinery (prevent bankruptcy of the union treasury, therefore eliminating the need for worker to resort to self-help, thereby destroying industrial peace
· Preventing the system to be overburdened so as to prevent it from functionally unsuccessfully (protects meritorious claims to be heard).
· W/o containing the process, it will destroy management confidence.
· Isolating major problems—grievance procedure is a mechanism of feedback to management.  The court is attributing grievance procedures as a management function whereby workers participate in minor adjustments of the law of the shop—promoting industrial democracy.
ACCORDING TO VACA, DOES A CBA CREATE JUSTICIABLE RIGHTS IN FAVOR OF THE INDIVIDUAL EMPLOYEE? [FORUM AND PROCESS IS RESOLVED, BUT NOT WHETHER THE EMPLOYEE OWNS JUSTICIABLE RIGHT IN THE CBA]

	YES (SUMMERS VIEW)


	NO (FELLER VIEW)

	1.  Vaca certainly uses the language of employee contractural rights, e.g., 9-7.

2.  The Vaca rules does not apply to all CBAs, just to CBAs (admittedly the vast majority) that contain an exclusive grievance procedure [see footnotes 9 and 10].  At least conceptually, therefore, the employee’s substantive contractural rights pre-exist questions concerning remedial process.  Vaca teaches that, in vindicating his/her contractural rights, the employee is also “bound by the terms of [the] agreement [if any are specified] which govern the manner in which contractural rights may be enforced.”

3.  The Court rejected the union’s proposed remedy, saying that, in the event a DFR breach is found, “the court should be free to decide the contractural claim.” [9-13].  This pressumposes that the employee has a contractural claim.

Summers:

1.  The Vaca/Maddox rule applies only to exclusive grievance procedures that require:

a. Parties agree to exclusive procedure.

b. Union has right to control grievance procedure to arbitration.

Thus, if there is no exclusive grievance procedure, then employees has justiciable right.

3. Stated in dicta in Vaca, if a union breach DFR, then remedy is to order a new arbitration.  S.Ct  states if DFR occurs, then Ct has two alternatives:

a. Send it back to arbitration or have union represent in good faith, or

b.  Ct can go on to hear the K claim.

Because in Vaca, the plaintiff had no K claim, it could not hear it.


	1.  If the employee has contractural rights, how can union misfeasance extinguish those rights?  The only coherent reading of Vaca is the Cox/Goldberg/Feller view that the employee has no contractural rights—only a statutory right to fair rep w/in a scheme of industrial governance launched by the CBA.

Feller:

1.  Summers does not come to grips w/ Vaca’s holding.  If the union drops a grievance, the employees has nowhere to go.  If there was a justiciable issue, then there would be somewhere to go.  The court holds opposite, thus ergo, he had no rights to begin with.


The Logic of US-Private Sector Labor Law

Part I.

1.  Congressional policy is to achieve industrial peace (NLRA § 1) through the self-adjustment of labor disputes by management and unions (Steelworkers Trilogy)

2.  To be effective, the policy requires countervailing workers’ power (CVWP) of sufficient strength to incline management to compromise (another goal:  ameliorate inequality of bargaining power)

3.  This is achieved by allowing employees to face the employer as a group rather than individuals (collective bargaining) and by compelling employers to recognize and deal with employee representatives (duty to bargain).

4.  Congress made a  policy choice, not adopted in many other labor law systems, to bolster and entrench CVWP through the system of majority rule and exclusive representation (§ 9(a); J.I. Case; Emporium Capwell; Vaca); in confronting the employer, whether in K negotiation or K administration (grievance processing); employees should speak with one voice.

· Accordingly, employer cannot end-run the union or undermine collective bargaining by making individual Ks with employees (J.I. Case); union controls the grievance docket and grievance presentation (Vaca).

5.  Thus, Congress has assigned the exclusive representative (where one is designated) a “clearly defined and delineated role to play in effectuating the basic congressional policy of stabilizing labor relations []” (Street, at 31-17R); see also Abood, at 31-35R to 31-36L.

6.  As a counter-balance to majority rule and exclusive representation, Congress imposed a duty of fair rep owed to all bargaining unit members (Steele), although this duty is qualified by the “wide range of reasonableness principle” (Ford).

· Employees are protected by Title VII from invidious discrimination by unions; union members are guaranteed a right of free speech, due process, and voting participation with union governance by the Landrum-Griffin Act (LMRDA).

7. The US model of industrial democracy may be characterized as a system of adversary and reactive democracy.

· Union-vs.-employer bargaining establishes the law of the shop; above a relatively low floor, the substantive content of the law of the shop reflects the parties’ relative bargaining power (Insurance Agents’), not one-person/one-vote.

· The duty to bargain does not include the “core of entrepreneurial control” (Fibreboard concurrence; First National Maintenance).

· Management is the “executive branch”; once the contract is negotiated, the union’s primary “input” is through grievances protesting management’s implementation of the law of the shop (“work-now-grieve-later”).

· Broad and extensive management rights clauses are typical and the demand for such a clause is a mandatory subject (Am. Nat’l Insur. Co.); in effect; once the K is made, the union participation in prospective law-making is “suspended.”

· Rights of self-help are sharply curtailed (Sands Mfg., Lucas Flour, Boys Market, Gateway Coal)

· Conception of rights=Collective, for the most part alienable/non-vested; some, very basic rights are vested in the individual and cannot be waived by the union (Gardner-Denver, McDonald; but see Wright).

8.  Contrast:  Traditional notions of representative, constitutional democracy—one-person, one-vote; prospective law-making is continous, not suspended; conception of rights=individualistic, vested, inalienable; usually individual rights include strong protections against compelled association.

9.  Contrast Also:  Participatory or Empowered Democracy—entrepreneurial control vested in works council?

FINALITY PROVISION:  IF THE UNION COMMITS A DFR DURING ARBITRATION, THEN

UNION ALSO REMOVES THE FINALITY BAR OF THE CBA ALLOWING EMPLOYEES TO FILE A “§ 301-DFR” SUIT
CHARLES HINES v. ANCHOR MOTOR FREIGHT (1976)

[#CB 9-20]

Facts:  Plaintiffs were discharged by trucking company.  The CBA forbade discharge w/o just cause.  The company charge dishonesty.  Anchor asserts that plaintiffs has sought reimbursement for motel expenses in excess of the actual charges sustained by them.  At the meeting b/w union and management, the latter presented motel receipts previously submitted by plaintiffs which were in excess of the charges shown  on the motel’s registration card; a notarized statement of the motel clerk asserting the accuracy of the registration cards, and an affidavit that the registration cards were accurate and that inflated receipts had been furnished by petitioners.  The Union opposed the charges and agreed that matter should be submitted to arbitration.  The employees suggestion that the motel by investigated was answered by the Union rep’s assurances that “there was nothing to worry about” and they need not hire their own attorney.  At the joint area arbitration, the committee sustained the charges, while the Union presented any evidence contradicting the documents presented by the company.  The employees then retained an attorney and sought a rehearing based on motel owner’s personal statement had no knowledge of the events, but that the discrepancy b/w the receipts could be to the motel clerk recording error.  The rehearing was denied. Later there were indications that the motel clerk was in fact the culprit.  The employees then filed a § 301-DFR suit (by arbitrarily and in bad faith by permitting their discharge w/o sufficient proof).  Important to note, the CBA in effect contained a “Finality Clause”—arbitration decisions are final and binding on all parties.  The Court of Appeals concluded that there were sufficient facts from which bad faith or arbitrary conduct on part of the union could be inferred, thus the Union’s SJ motion was denied.  But the Court of Appeals affirmed in favor of the employer and union that as a matter of law, the finality of the CBA must be observed b/c there was no evidence of any misconduct on the part of the employer.

Issues:

1.  Whether a suit against an employer by employees asserting a breach of a CBA was properly dismissed where the accompanying complaint against the union for breach of DFR has withstood the union’s motion for SJ and remains to be tried?

2.  Determine under what circumstances the individual employee may obtain judicial review of breach of contract claim despite his failure to secure relief through the contractural remedial procedures.

***3.  Whether the contractural protection against relitigating an arbitral decision binds employees who assert that the process has fundamentally malfunctioned by reason of a bad-faith performance of the union?

Rules:

***1,  The Union’s breach of DFR relieves the employee of an express or implied requirement that disputes settled through contractural grievances procedures; if the union undermines the integrity of the arbitral process the union removes also the bar of the finality provisions of the K.

Application/Rationale:

1.  Anchor would have it that employees are foreclosed from judicial relief, unless some blameworthy conduct on its part disentitles it to rely on the finality rule.  But it was Anchor that originated the discharges for dishonesty.  If those charges were in error, Anchor surely played its part in precipitating this dispute.

2.We cannot belief that Congress intended to foreclose the employee form his §301 remedy otherwise available against the employer if the contractural process have been seriously flawed by the Union’s breach of DFR to represent employees honestly and in good faith, and w/o invidious discrimination or arbitrary conduct.

*3.  It makes little difference whether the union subverts the arbitration process by refusing to proceed as in Vaca or follows the arbitration trail to the end, but in doing so subverts the arbitration process by failing to fairly represent the employee.  In neither case, does the employee receive fair rep.

Steven’s dissent:

1.  To hold the employer liable for back wages for the period during which he rightfully refuses to rehire discharged employees would be to charge him w/ a contractural violation on the basis of conduct precisely in accord w/ the dictates of the CBA.

E.  § 301-DFR Litigation (1)

BACKPAY ALLOCATION IN § 301-DFR SUIT:  EMPLOYER ONLY LIABLE FROM DISCHARGE TO DATE OF HYPO ARBITRATION
CHARLES V. BOWEN v. USPS (1983)

[#CB 9-29]

Facts:  Following an altercation w/ another individual, Plaintiff was suspended w/o pay with USPS.  After Bowen was formally terminated, he filed a grievance with Union.  When Union declined to take his grievance to arbitration, he sued the USPS and union in Fed court seeking damages and injunctive relief.  Bowen’s complaint charged that USPS had violated the CBA by dismissing him w/o just cause and that Union breached their DFR.  Bowen’s evidence at trial indicated that the responsible Union officer had recommended pursuing the grievance at each step of the grievance procedure, but the national office for no apparent reason, had refused to take the matter to arbitration.  The district court  entered judgment holding that USPS had discharged Bowen  w/o just cause and the Union handled his “apparently meritorious grievance in an arbitrary and perfunctory manner.”  On appeal, the Appeals Court overturned the damages award against the union.  It accepted the District Court’s finding of fact, but held as a matter of law that “Bowen’s compensation was at all time payable only by the service, reimbursement of his lost earnings continued to be the obligation of the Service exclusively.  Hence, no portion of deprivation is chargeable to the union. 

Issue:  Whether a union may be held primarily liable for that part of a wrongfully discharged employee’s damages caused by his union’s breach of its DFR?

Rule (Powel holds a CBA system of governance position.  Ironic b/c he was an advocate of freedom of K):

***1.  The employer is only responsible for loss wages from the time of discharge to the hypothetical arbitration date that would have occurred if the union had not breached its DFR.

e.g., Discharge---(employer)---(hypo arbitration date

**2.  The union is responsible from the time of hypo arbitration date to the date of final adjudication of the case.

e.g., Discharge--- (employer)----(hypo arbitration date---(union)---(final adjudication.

Application/Rationale:

1.  Imposing total liability soley on the employer could well affect the willingness of employers to agree to arbitration clauses as they are written (implicit is that union would be more negligent in handling grievances, since they would not be liable).

2.  Requiring the union to pay damages will provide an additional incentive for the union to process its members claims where warranted (i.e., individual employees will have a better access to redress—eliminating self-help, thereby further the labor policy of industrial peace).

3.  If the employer could not rely on the union’s decision (i.e., arbitrary decision-making), the grievance procedure would not provide uniform and consistent handling of grievances

Dissent (White holds a “Freedom of K” position.  Ironic, b/c he advocated CBA is a system of industrial governance)

1.  The employer should be primarily liable for all backpay.

2.  The union is liable in damages to the extent that its misconduct “’adds to the difficulty and expense fo collecting from the employer’” (i.e., arbitration costs).

*3.  B/c the hypothetical arbitration date will usually be less than one year after the discharge, it is readily apparent that under the Court’s rule, in many cases the union will be subject to large liability, far greater than that of the employer, the extent of which will not be in any way related to the union’s comparative culpability.  Nor will the union have any readily apparent way to limit its constantly increasing liability.

4. In typical CBAs, the agreement does not obligate the union to raise grievance, thus the employers are not entitled to such reliance (i.e., unions did not bargain that they would be obligated to raise grievances—Freedom of K argument)

Conclusion:  We reverse the judgment of the Court of Appeals and remand for entry of judgment allocating damages against both the Service and the Union consistent w/ this opinon.

KLARE PROBLEM: DP AND CIVIL EMPLOYEES

 Unionized or non-unionized civil employees are not at-will employees.  They are have a “just cause” right not to be fired based on the merits.  They have protection in the form of a hearing.  The workers are akin to tenured employees.  In the Bowen case, the plaintiff civil employee had a public sector CBA provision that allowed an employee to file a grievance with the union to appeal a discharge (waived your DP rights) or appeal it to the Civil Service Commission (provides for DP).  What if Bowen received notice from his union that they dropped his grievance and it was done in good faith.  Bowen could file a breach of  Constitutional Law—Givens Tort on the theory that since as a civil employee he chose to go to the union he waived his DP—which was constitutional violation.  Several questions must be asked to determine if this is viable option  

a. Is there a State Actor?  Yes, the USPS is government

b. Was a life, liberty, or property interest implicated?  Problem.  If one accepts that a job is property of some kind, then Vaca v. Sipes is unconstitutional if the employer is public.
PROBLEM #3 (CB #10-5)

1.  Cause of Action:  

      a.  DFR against Union and Breach of K against Employer—“§ 301-DFR Suit”

b. Federal or State courts

· § 301 in Federal: Charles Dowd
· § 301 in State: Steele
· DFR in Fed Courts:  Based on a NLRA § 9(a) violation, whereby 28 USC 1337 provides federal jurisdiction.

MONTANA (ALSO VI AND PR CONUNDRUM) “JUST CAUSE” PROBLEM

1.  Unionized Montana workers (if the CBA exempts just cause for discharge) would have less rights than non-unionized workers under no CBA.

Query: Whether the Federal common law of labor law preempts the Montana provision?  In other words, can a state change the threshold floor of protection against discharge?

UNION NEGLIGENCE AS A DFR BREACH?

	1. Does a union breach its DFR by negligent grievance-processing?

2. Whether the union’s negligence was “arbitrary” conduct w/in the meaning of the Vaca?


	1.When courts define the word, “arbitrary,” they set the standard of how skillful, how competent the union must be in representing employees.

2.  Policy debates on the issues of how high to set the performance standards  for unions in grievance process.

· Employees:  Advocate that union should be held to a demanding standard, b/c the consequences for the individual (at least in discharge cases)  can be huge.  No grand issue of union policy or co-authoring the law of shop is implicated by insisting that union officials filed papers on time, but if the union’s mishap is not deemed arbitrary, the employees loses all opportunity for redress.

· Unions:  Too demanding a standard would encourage them to allocate excessive resources to grievance handling (as opposed to organizing or other priorities) and to replace lay grievance handlers with lawyers or professionals, at a great cost to participatory-democratic values promoted by lay involvement.  Also, dilutes the union’s role as co-author of the law of the shop by encouraging unions to protect themselves from liability by processing weak or unmeritorious grievances.

3.  Most Courts rule that mere negligence does not constitute “negligence” breaching DFR.  DFR, in the absences of bad faith or discrimination, requires a showing that the union was guilty of “gross, inexplicable neglect” or “reckless” or “wholly irrational behavior.”  See, e.g, Air Lines Pilots Ass’n v. O’Neill, (1991)(“wholly irrational” standard cited, but case did not involve typical grievance-process mechanism); Ruzicka v. GM (6th Cir. 1980)(requiring “unexplained union inaction” more blameworthy than “ordinary negligence.”)

In one case, the union official was found to have missed a filing deadline in a discharge case b/c of wrongful reliance on an alleged, but non-existent “plant practice” excusing late-filing.  This was held as “mere” negligence explaining the union conduct—hence not DFR, hence the employee was barred from suing the employer.

4.  Supreme Court:  “Mere negligence, even in the enforcement of a CBA, would not state a claim for breach of DFR and we endorse that view today.” – Steelworkers v. Rawson, 495 U.S. 362 (1990)




LOCAL 13, INT’L LONGSHORESMEN’S AND WAREHOUSEMEN’S UNION v. PACIFIC MARITIME ASS’TN (9TH CIR. – 1971)

[CB #10-23]

Facts:  Available work is distributed among longshoremen “registered” in accordance w/ the CBA.  The Plaintiff served as an official of Local 13 on “leave of absence” from his longshore employment from 1962 till 1964, when he returned to active duty as a longshoreman.  In 1964, the employers’ association initiated a grievance proceeding against Velasquez, complaining that he repeated caused illegal work stoppages, both as an official of Local 13 and as a working longshoreman, and requesting his “deregistration” pursuant to the CBA.  The grievance went through arbitration, whereby the plaintiff was deregistered.  Local 13 then commenced this action against the employers’ association and the International union to set aside the award.  Local 13 contended the grievance proceedings and in this litigation is that section 17.80 was not intended to apply to union officers and cannot be applied to them lawfully.  Additionally, the local contends that the International did not accord plaintiff DFR.  Before the employers association initiated proceedings against the plaintiff, the International assured the local president that the former would remove Velasquez.  On the day of deregistration, the arbitrator also issue an award in favor of the International on a grievance concerning the individual packing of heavy sacks.  The International president stated the union had more at stake on the belly-packing-sacks matter than they had on Peter Velasquez case which involved one man where the packing sacks involved many.

Issues:

1.  Whether the K involved provided an exclusive administration remedy w/ respect to deregistration for illegal work stoppages that would bar suit by the deregistered employee?

Rules:

1.  If the K established an administrative remedy and makes it exclusive, the employee is bound by these provisions

***2.  Union may not agree w/ an employer, either expressly or tacitly exchange a meritorious grievance of an individual employee for some other supposed benefit.

***3.  The deliberate sacrifice of particular employee as consideration for other objectives must be a concession the union cannot make.

· Where motive and intent are central issues, a covert agreement is charged, and the principal alleged participants are aligned w/ the opposing party, as here, SJ is to be granted w/ great caution

· It is only when the witness are present and subject to cross that their credibility and the weight to be given their testimony can be appraised.

Application/Rationale:

1.  We agree that a DFR would not be established merely by proof that the International Union “swapped” a concession that section 17.81 applied to union officials for acceptance by the employers’ association of the position that K limited the individual packing of sacks.

KLARE’S NOTES:

1.  Most courts view a good-faith swap as lawful, even if it sacrifices an individual.

F.  § 301-DFR Litigation (2)

UNION MUST EVALUATE EACH CLAIM OBJECTIVELY AND NOT SUBJECT IT TO PRIOR POLICY POSITION
SMITH v. HUSSMAN REFIGERATOR CO. (8TH Cir. 1980)

[#CB 10-29]

Facts:   The CBA contained a “modified seniority clause”—whereby it gave management the right to choose skill over seniority when different skills existed, but seniority was kicked in when all employees’ skills were the same.  The union decided out of public policy to handle the grievances of the less skilled, more senior employees instead of the more skilled junior employees.  Thus, it took a prior policy stand before evaluating the merits of the grievants.
Issue: Whether the course of union action combined w/ other elements of the union’s conduct towards the plaintiffs could be found “so unreasonable and arbitrary as to constitute a violation of the DFR?

Rule:

***1.  The union must fairly represent both groups of employees and may take a position in favor of one group only on the basis of an informed, reasoned judgment regarding the merits of the claims in terms of the language of the CBA. [UNION MUST OBJECTIVELY EVALUATE EVERY CLAIM, BEFORE DECIDING ON IT.  NO PRIOR POLICY STANDS MUST BE TAKEN WHEN EVALUATING A CLAIM].

Application:

1.  The union’s choice to process all grievance based on seniority discriminated against employees receiving the promotions on the basis of merit.  This conduct may be viewed as a perfunctory dismissal of the interests and rights of plaintiffs.  

2.  Disregard for the qualification of superior skill and ability (as outlined in the CBA) could manifest a arbitrary and perfunctory approach to promotion interest, as could ignoring the qualification of seniority or selection by the company.

**3.  The Union selected which grievances it would process soley on the basis of seniority.  It never inquired of plaintiffs’ experience or qualification.

4.  Failure to invite plaintiffs to attend the arbitration hearing (since arbitrator relied heavily upon the latter’s testimony relating to outside work experiences and the company rep did not relate to arbitrator of the plaintiffs’ experience deemed pertinent) may have left them inadequately represented regarding a crucial factor in dispute.

Conclusion: Hussman breach the CBA and the union breached its DFR.

INTRA-UNION CONDUCT IS NOT WHOLLY EXCLUDED FROM DFR
RETANA v. APARTMENT, MOTEL, HOTEL, AND ELVEVATOR OPERATORS UNION (9TH Cir. 1972) [#CB 10-43]

Facts:  Retana alleges that union violated its DFR by (1) failing to provide bilingual liaisons b/w such members and the union; (2) by failing to provide them a copy of the CBA in Spanish; (3) by failing to explain their rights and responsibilities as union members to them, including their right to have the union process a grievance on their behalf, and (4) by failing toe establish via CB of a bilingual supervisory system that could direct, assist, and advice such union members in the performances of their employment duties.

Rules:

***1.  Intra-union conduct could not be wholly excluded from DFR.

· Not all internal union practices have a substantial impact upon member’s rights in relation to negotiation and administration of the CBA. [DOES NOT DELINEATE WHICH INTRA-UNION CONDUCT IS W/IN THE DFR].

· It will be unusual case in which hostile discrimination, bad faith, dishonesty, or arbitrary conduct can be alleged.

Application:

1.  Since it is not clear from the K that the individual employees could initiate a grievance, this alone may excuse exhaustion in view of the plaintiff’s efforts to get the union to act on her behalf (union failed to process unlawful discharge as to grievance or failed to advice or inform her rights to such process).  The conclusion is reinforced by the allegation that she is unable to read English.

III.  STATUTORY RIGHTS AND COLLECTIVE BARGAINING

A.  Individual vs. Collective Employment Rights; Prospective Waiver of Statutory 

      and/or Federal Constitutional Rights; NLRB deferral to arbitration.

	VACA HOLDINGS

	1.  An Union may compromise or drop an employee’s grievance, against the grievant’s wishes, so longs as the union meets its DFR. That is, individual employees asserting contractual entitlements under a CBA enjoy something like collective or representational rights, rather than individual vested rights (although the VACA decision is somewhat ambiguous about this point)



	STATUTORY RIGHTS THAT CAN BE WAIVED BY UNIONS IN THE CBA PROCESS

	1.  The Union is empowered to waive the section 7 right to strike (statutory right given to individuals, not a right given to the union).  Such a waiver deprives employees of the protections of section 7, even if the union has not submitted the waiver to ratification by the bargaining unit.

· NLRB v. Sands Mfg. Co (US--1939):  A strike in breach of a contractual no-strike clause is unprotected

· NLRA § 8(d)(4):  Employees engaging in midterm strikes to modify K lose statutory status

2.  Metropolitan Edison v. NLRB (US—1983):  The employees’ right under section 8(a)(3) to be immune from discriminatory discipline can be prospectively waived by the union.

3.  Prudential Insurance Co. (NLRB—1985):  Unions can waive “Weingarten rights” (employees right to assistance of union rep at interview that s/he reasonably believes my have disciplinary consequence).




	STATUTORY RIGHTS THAT CAN NOT BE WAIVED BY THE UNION IN THE CBA PROCESS

	1.  NLRB v. Magnavox (US—1974):  In-plant leafleting rights derived from section 7 are not waivable.

2.  Mastro Plastics Corp. v. NLRB (US—1956):  The right of employees to strike to protest serious ULP commited by the employer is not waived by a typical no-strike clause.

3.  Pattern Makers’ League v. NLRB (US—1985):  The Section 7 right of employees to refrain from engaging in concerted activity cannot be waived by a K between the employees and the union.




NO PROSPECTIVE WAIVER OF AN EMPLOYEE’S RIGHT UNDER TITLE VII, EVEN IF IT IS SUBMITTED TO ARBITRATION VIA GRIEVANCE AND ARBITRAL DECISION IS ADVERSE TO PARTY CLAIMING TITLE VII DISCRIMINATION
ALEXANDER v. GARDNER-DENVER CO. (1974—Justice Powell)

[#CB 11-2]

Facts:   An African-American employee (“Alexander or plaintiff”) of a unionized company was discharged for alleged poor performance on the job.  A CBA was in effect that contained a typical grievance procedure culminatng in binding arbitration. The CBA contained a “just cause” clause and provision prohibiting race discrimination. The plaintiff filed a grievance alleging the discharge was w/o just cause.  The union processed the grievance.  At the final step of the procedure prior to arbitration, the plaintiff field a race discrimination charge w/ CO civil rights commission that referred that matter to the EEOC.  The plaintiff  later stated that he took the step b/c he did not rely on the union.  However, the union continued to process his grievance, and it was not alleged that the union failed in any way to provide fair rep. The union invoke the arbitration and pressed the charge of race discrimination, along w/ evidence that Alexander’s performances was satisfactory.  The arbitrator upheld the discharged.  He made no reference to the issue of race discrimination.  The EEOC found no reasonable cause to believe that a violation of Title VII had occurred and issued a “right to sue” letter.  Alexander thereupon filed an action against the employer alleging that his discharge resulted from a violation of Title VII.  The Ct of Appeals upheld the district ct holding that Alexander (having availed himself of the arbitral remedy) was now bound by the award and now precluded from bringing a Title VII action against the employer.

Rule:

***1.  An Individual does not forfeit his Title VII private cause of action if he first pursues his grievance to final arbitration under the non-discrimination clause of a CBA (there can be no prospective waiver of an employee’s rights under Title VII)

***2.  The Federal policy favoring arbitration of labor disputes and the federal policy against discriminatory employment practices can be best accommodated by permitting an employee to pursue fully both his cause of action under Title VII

· The federal court should consider the employee’s claim de nove.

· The arbitral decision may be admitted as evidence and accorded such weight as the court deems appropriate (we adopt no standard as to weight to be accorded an arbitral decision. This must be determined at court’s discretion with regard to case facts.  Relevant factors include 
1. CBA conforming substantially w/ Title VII.
2. The degree of procedural fairness in the arbitration.
3. Adequacy of record w/ respect to issue of discrimination. 
4. The special competency of particular arbitrators.)

***3. Although an employee may waive his cause of action under Title VII as part of a voluntary settlement, mere resort to the arbitral forum to enforce contractual rights constitutes no waiver

Application/Rationale:

1. A contractual right to submit a claim to arbitration is not displaced simply b/c Congress also has provided a statutory right against discrimination.  Both rights have legally independent origins and are equally available to the aggrieved employee.

2.  The arbitrator has no general authority to invoke public laws (i.e., Title VII) that conflict w/ the CBA.  Thus, the arbitrator has authority to resolve only  questions of contractual rights regardless of whether the contractual rights are similar or duplicative of the substantive rights secured by Title VII.

*3.  Congress intended federal courts to exercise final responsibility for enforcement of Title VII; deferral to arbitral decision would be inconsistent w/ that goal.

*4.  The factfinding process in arbitration usually is not equivalent to judicial factfinding.  The usual rulses of evidence do not apply; and rights and procedures common to civil trials, such as discovery, compulsory process, cross-exam, and testimony under oath, are often severely limited or unavailable—thus its informality makes arbitration a less appropriate forum of final resolution of Title VII issues than the Fed courts.

Conclusion:  The Ct of Appeals judgment is reversed.

KLARE’S COMMENTS:

There might be a tenor of inconsistency b/w Gardner-Denver and Gateway Coal (decided a month before the former case).  The mine-safety rights at stake in involved in Gateway Coal  derived from K, not statue, although the particular K involved was written against the backdrop of extensive federal and state regulation of mine safety.  Justice Powell (who wrote the majority opinion in Gardner-Denver and Gateway Coal) largely ignored this point. 

Of course, Gardner-Denver and Gateway Coal are distinguishable in that the alternative to arbitration in Gardner-Denver is the courtroom (judicial power), whereas the alternative to arbitration in Gateway Coal  was a strike (worker power).

FLSA RIGHTS ARE NOT WAIVABLE IN A CBA
BARRENTINE v. ARKANSAS-BEST FREIGHT SYSTEM, INC (1981)

[#CB 11-8]

The Fair Labor Standards Act (FLSA) rights of employees are “independent of the CBA process.  They devolved on petitioners as individual workers, not as members of a collective organization.  They are not waivable.

FEDERAL COURTS SHOULD NOT AFFORD PRECLUSIVE EFFECT TO PRIVATE § 1983 CLAIMS TO AN UNAPPEALED ARBITRATION AWARD
McDONALD v. CITY OF WEST BRANCH (1984—Justice Brennan)

[#CB 11-9]

Facts:  Plaintiff was discharged.  He then field a grievance pursuant to the CBA contending there was “no proper cause” for his discharge and that, as a result, the discharge violated the CBA.  The arbitrator ruled against the plaintiff (he did not appeal the arbitrator’s decision).  Subsequently, he filed this § 1983 action against the City of West Branch and the Chief of Police Longstreet. The case returned a verdict against Longstreet.  On appeal, the Ct of Appeals reversed the judgment.  It reasoned that the parties had agree to settle the dispute through the arbitration process and that the arbitrator had considered the reasons for plaintiff’s discharge.  Finding that the arbitration process was not abused, the Ct of Appeals concluded that the plaintiff’s § 1983 claims were barred by res judicata and collateral estoppel.

Issues:

1.  Whether a federal court may accord preclusive effect to an unappealed arbitration award in a case brought under § 1983?

Rule:

***1.  In a § 1983 action, a federal court should not afford res judicata or collateral estoppel to effect an award in an arbitration proceeding brought pursuant to the terms of the CBA.

Application/Rationale:

1.  Gardner-Denver and Barrentine cannot provide an adequate substitute for a judicial proceeding in protecting the federal statutory and constitutional rights that § 1983 is designed to safeguard.

2.  Congress intended the statues in the aforementioned cases (Title VII and FLSA respectively) at issue to be judicially enforceable and that arbitration could not provide adequate substitute for judicial proceedings in adjudicating claims under the statues:

· Arbitrator’s expertise pertains to the law of the shop, not the law of the land.

· Arbitrator has no general authority to invoke public laws that conflict w/ the CBA.

· The union’s interest and those of the individual employee are not always compatible, thus when the union has exclusive control over the manner and extent to which an individual grievance is presented, arbitration is not a substitute to judicial enforcement to some statutory rights.

· Arbitral factfinding is not equivalent to judicial factfinding.

Conclusion:  The Ct of App judgment is reversed and the case remanded for further proceedings consistent w/ this opinion.

	§ 301-DFR


	LIBERAL CONSTIUTIONALISM

	Rights = Can be compromised and/or waived by the group


	Rights = Vested in the individual

	Scope of rights ultimately depends on bargaining power, market forces


	Scope of rights ultimately depends on the political process

	Enforcement = Continuous informal bargaining, arbitration


	Enforcement = Litigation

	Employees can expand rights through concerted activity, collective power (Strike!)

	Employees can expand right through the political process, litigation.

	Strengths = Participatory, accessible, flexible, local, empowering


	Strengths = Vesting feature (although perhaps subject to waiver); “principled,” individual protections


****
REGULATORY MODELS IN LABOR RELATIONS

	1. TRADITIONAL UNDERSTANDING



	Freedom of K/Market—Leave substantive outcomes to the parties’ relative economic strengths; let the market decide


	Regulation—The Law should regulate the parties’s economic weapons and tactics w/ an eye toward “leveling the playing field” and insuring socially acceptable outcomes



	2. ALTERNATE MODEL (EVERYONE BELIEVES IN BOTH FREEDOM K/MARKETS AND REGULATION)



	Anti-Redistributive—Law should facilitate the operation of labor markets (e.g,, we need K, property, tort, and basic criminal-law rules); that apart, the law should leave markets as it finds them (“no government intervention”); ratify the market status-quo


	Partial Market Reconstruction—

Reconstruct labor markets to the extent of permitting employees to bargain collectively instead of individually (increases their strength); but, apart from basic groundrules needed for collective bargaining to operate, the law should “stay out” and leave the substantive outcomes to market forces

	Robust or Equality-seeking market Reconstruction—In addition to facilitating collective labor markets, legal rules should shape systematically and continuously reshape the background entitlements of the parties as to move toward greater economic equality.


1.  Constitutive Role of Law:

A. Law Structure Markets, by setting ground rules for bargaining behavior, have distributive consequences.

B. Legal practices and discourses shape consciousness

      C. Distinction b/w regulation and markets (“public/private distinction”) breaks down.  If background  

           legal rules 1) partially determine bargaining power 2) and shape peoples’ preferences, then

           background legal rules (“market-structuring rules”) have regulatory implications.  There is no

           such thing as a free-market.

2.  Legal Practices and Discourses as a Terrain of Conflict b/w Competing Social Visions:

A.  Free-Market: Labor markets should be regulated by the largely inegalitarian common law rules prevailing in the 20th century.

B.  Minimalist Regulation:  Soften gross inequalities, but largely ratify the status quo.

C.  Redistributive: Promote the “downward” redistribution of power.

3.  Issues in Democratic Theory:

A.  Problematizing the Concept of “Rights.”  Legal rights are highly indeterminative, thus the notion of organizing law around “securing peoples’ democratic and human rights” is vague, incomplete and unstable.

B.  Problematizing the Concept of “Majority Rule.”  Does the principal provide an adequate framework  for industrial democracy?  Should the concerns and needs of the minority ever trump majoritarian principals?

C.  The Ends and the Means.  Is it ever appropriate to compromise democratic values in the SR as to strengthen the capacity of groups (e.g., unions) to fight for economic democracy?

AN INDIVIDUAL’S PROMISE TO ARBITRATE STATUTORY CLAIMS THEMSELVES AS OPPOSED TO A UNION PROMISE TO ARBITRATE CONTRACTUAL TERMS UNDER A CBA MAY WAIVE HIS STATUTORY RIGHT TO JUDICIAL FORUM IN THE FIRST INSTANCE
GILMER v. INTERSTATE/JOHNSON LANE CORP. (1981)

[#CB 11-14]

Court rejects that the arbitration procedure is inadequate to protect his public rights under the ADEA, and that compulsory arbitration provisions in individual employment contracts will ordinarily be contracts-of-adhesion reflecting unequal bargaining power.

The Ct purports to distinguish the instant case from Gardner-Denver on the ground that the latter concern a union’s promise to arbitrate contractual terms under a CBA, whereas the former involved the individual’s promise to arbitrate statutory claims themselves.

APPLICATION OF THE GILMER RULE:  INTENT FOUND IN STATUE, HISTORY OR ARBITRATION CONFLICTING W/ STATUE’S PURPOSE
AUSTIN v. OWENS-BROCKWAY GLASS CONTAINER (4TH Cir.—1996, cert. den., US—1996)

[#CB 11-15]

Facts:  The District court granted SJ in favor of Owens b/c Austin failed to submit her claims to mandatory arbitration.  Miss Austin filed suits against Owens alleging the latter violated the ADA by refusing to offer her light-duty work and by terminating her employment while a male employee, the only other employee in her eliminated job classification, was reassigned to another position at the plant.  The CBA provides that claims of gender and disability discrimination are subject to grievance procedure.

Rule:

***1.  Gilmer provides that once parties have contracted to arbitrate a statutory matter, the parties should be held to that agreement, unless Congress intended to prohibit arbitration of that matter:

· Intention will be discoverable in the text of the statue,

· Legislative history, or 

· Inherent conflict between arbitration and the statue’s underlying purpose.

Application:

1. ADA states that the “use of alternative means of dispute resolution, including…arbitration, is encouraged to resolve disputes….

2.  Legislative history does not reveal Congressional hostility towards arbitration.  In fact, the legislative history contains statements that demonstrate the opposite intent.  Even if the provision of the legislative history are contrary to the statue, the statue must prevail.

Conclusion:  We hold that the arbitration provision in this collective bargaining agreement is enforceable.

A WAIVER OF AN EMPLOYEES RIGHTS TO A FEDERAL JUDICIAL FORUM FOR EMPLOYMENT DISCRMINATION CLAIMS MUJST BE “CLEAR and UNMISTAKABLE.”  NO DECISION IF WHETHER SUCH WAIVER IS ENFORCEABLE.

WRIGHT v. UNIVERSAL MARITIME SERVICE CORP. (1998—Justice Scalia, MINORITY RULE)

#CB 11-22

Facts:  In 1992, Wright was injured.  He sought compensation from his employer for permanent disability under the Longshore and Harbor Workers’ Compensation and settle the claim for $250,000.  Wright was also awarded SS disability benefits.  In 1995, Wright returned to the Union hiring hall and asked to be referred to work (he obtained a written note from his doctor approving such activity).  For about 2 weeks, he worked for four stevedoring companies, none of which complained about his performance.  When, the Stevedores realized that Wright has previously settled a claim, they informed the Union that they would not accept Wright for employment, b/c a person certified as permanently disabled is not qualified to perform the work under the CBA.  The Union responded that the employers misconstrued the CBA, suggested that the ADA entitled Wright to return to work if he could perform his duties, and asserted such refusal would constitute a lockout in violation of the CBA. He later received a right-to-sue letter from the EEOC.  Wright then filed a complaint b/c the union suggested that he foreclose arbitration route and utilize counsel instead.

Issue:  Whether a general arbitration clause in a CBA requires an employee to use an arbitration procedure for an alleged violation of the ADA of 1990?

Rule:

*1.  Gardner-Denver stands for the proposition that the right to a federal judicial forum is of sufficient importance to be protected against less-than-explicit union waiver in a CBA.

***2.  A union waiver of employee rights to a federal judicial forum for employment discrimination clams must be clear and unmistakable, meaning that, absent a clear waiver, it is not appropriate w/in the meaning of this provision of the ADA, to find an agreement to arbitrate.

· We do not reach the question whether such a CBA clear waiver encompassing emploment discrimination claims would be enforceable.

Application:

1.  On the facts presented here, no such waiver occurred.

2.  The cause of action asserted here arises not out of the K, but out of the ADA, and is distinct from any right conferred by the CBA.

*3.  The CBA does not incorporate the ADA by reference.  Even if it did so, however—thereby creating a contractual right that is coextensive w/ Federal statutory right—the ultimate question for the arbitrator would be not what the parties have agreed to, but what federal law requires; and that is not a question which should be presumed to be included w/in the arbitration requirement.

4.  K contains no explicit incorporation of statutory anti-discrimination requirement

5.  The language, “it is the intention and purpose of all parties hereto that no provision or part of this CBA shall be violative of any fed or state law,” is not the same as making compliance w/ the ADA a contractural commitment subject to arbitration.

Conclusion:  The CBA does not contain a clear and unmistakable waiver of the covered employee’s rights to a judicial forum for federal claims of employment discrimination.  We do not reach the question whether such waive would be enforceable. [Klare’s Comment:  Scalia is trying real hard not to overturn Alexander-Denver.  Therefore, whether Alexander-Denver is the law or will be overturned is questionable, since Scalia water downed the holding of Alex-Den by allowing an exception to the rule.

Two systems of industrial governance exist.  The “Trilogy system” v. “individual rights system.”  The basic idea of the former is that the public interest is best served by facilitating industrial self-governance, aka a system of private-law making and private dispute resolution grounded on collective rights.

Gardner-Denver view, reflects a perspective that the result of industrial self-governance is inadequate, in employment discrimination areas.  The proposed solution is to vest individual employees w/ Judicially-enforceable rights.

EMPLOYER CANNOT BREACH A CBA SENIORITY REQUIRED BY DECREE.  IF UNION IS PARTY TO DEGREE, THE DECREE TAKE PRECEDENCE OVER CBA.
W.R. GRACE & CO. v. LOCAL 759, UNITED RUBBER CORK, LINOLEUM & PLASTIC WORKERS (1983)

[#CB 11-28]

(Note:  The employer reinstated the senior men to position they would have held by virtue of seniority.  However, the employer chose not to demote or lay off any of the junior employees who acquired or held their position as a result of the strike and conciliation agreement.  In arbitration, the arbitrator ruled that earlier layoffs violated the seniority provisions of the CBA, that the employer’s good faith effort to comply with conciliation agreement was irrelevant, and that therefore the employer owed backpay to the senior men).

Rule: “Enterprise Liability”—the enterprise, not one group of employees must absorb cost of past racism.

***1.  An employer may not excuse its breach of a CBA on the grounds that the breach required by a unilateral-entered Title VII conciliation agreement.  The same rule applies to 

· Unilateral settlement agreements and Title VII consent decress.

· However, if the union is a party to a conciliation agreement, settlement agreement, consent degree, or voluntary affirmative action plan, the agreement, decree, or plan takes precedence over the CBA.

***2. [Augmented by subsequent cases]  A CBA seniority arrangement cannot be altered w/o consent of the union, unless either (1) the seniority system has been judicially determined to be invalid (b/c of negotiated or maintained w/ discriminatory intent) and/or (2) a court has ordered a rearrangement of a seniority system as a remedy to make discrimination victims whole.

Klare’s Notes:

1. W.R. Grace was not a case where employer had to choose one group over the other for job allocation purposes

***2. No judicial finding of discrimination by the employer and, hence, no occasion for judicially-ordered remedy, as distinct from a conciliation agreement.

3.  No claim of union involvement or collusion of discriminatory practices.

4.  Nothing in W.R. Grace prevents the employer from recouping its losses, effectively shifting them back to employees after all, by engaging in recalcitrant  wage bargaining at the next round of negotiations.

NLRB DEFERRAL

1.  JUDICIAL DEFERENCE:
A. One legal entitlement at Stake (e.g., K entitlement): Who decides, arbitrator or judge

B. Two distinct claims (e.g., K claim—just cause discharge and a statutory claim—Title VII):  Whether a court deciding the statutory claim precluded by or must it give deference to an arbitrator’s prior decision on the related, but distinct, K claim.

2.NLRB DEFERRAL:

A.  Postarbitral (Speilberg or Olin ) Deferral:  The NLRB defers to the arbitrator’s award (dismissing the charge w/o reaching the merits) when:

· Proceedings appear to be fair and regular,

· All parties have agreed to be bound,

· The arbitrator “considered” the ULP issues (meaning that (1) the K and ULP issues were factually parallel and (2) the arbitrator was presented generally w/ the facts relevant to resolve the ULP question),

· And the decision of the arbitrator is not clearly repugnant to the policies and purposes of the Act.

B. Intra-arbitral (Dubo) Deferral:  If the dispute is being processed to arbitration and is likely to lead to an award meriting Speilberg (Postarbitral) deferral, the Board will suspend processing of the case.

C.  Prearbitral (Collyer or United Technologies) Deferral:  If the dispute could be processed under the K to arbitrate that is likely to produce an award meriting Speilberg deferral, and the employer is willing to arbitrate, the NLRB will not process a charge on the parellel ULP claim.  Then, assuming, as is typical, that the arbitration produces a Speilberg worthy-award, the NLRB dismisses.  In effect, the CBA waives the employees’ statutory right to present a case to the NLRB.

Note: Exception whereby an individual is excused from exhausting the grievance procedure prior to proceeding on the ULP charge where there is:

· Tension b/w union and employee or

· Question arising as to the integrity of the grievance procedure.

IV.  CONSTITUTIONAL RIGHTS OF PUBLIC EMPOYEES

A.  Procedural Due Process [RIGHTS & PRIVILEDGES DISTINCTION]

1. Introduction, Procedural Due Process, Property Interest

AMENDMENT I (1791)

Congress shall make no law respecting an establishment of religion, or prohibiting the free exercise thereof; or abridging the freedom of speech, or of the press; or the right of the people peaceably to assemble, and to petition the Government for a redress of grievances.

AMENDMENT V (1791)

No person shall be held to answer for capital, or otherwise infamous crime, unless on a presentment or indictment of a Grand Jury, except in cases arising in the land or naval forces, or in the Militia, when in actual service in time of War of public danger; nor shall any person be subject to the same offence to be twice put in jeopardy of life or limb; nor shall be compelled in any criminal to be witness against himself, nor be deprived of life, liberty, or property, without due process of law; nor shall private property be taken for public use, without just compensation.

AMENDMENT XI (1798)

The Judicial powers of the United States shall not be construed to extend to the any suit in law or equity, commenced or prosecuted against one of the United States by Citizens of another State, or by Citizens or Subjects of any Foreign State.

AMENDMENT XIV (1868)

Section 1.  All persons born or naturalized in the United States, and subject to the jurisdiction thereof, are citizens of the United States and of the State wherein they reside.  No State shall make or enforce any law, which shall abridge the privileges or immunities of citizens of the United States; nor shall any State deprive any person of life, liberty, or property, without due process of law; nor deny to any person within its jurisdiction the equal protection of the law.

SUITS AGAINST GOVERNMENTAL EMPLOYERS FOR VIOLATIONS OF CONSTITUTIONAL RIGHTS: AN OVERVIEW

I.  State and Local Defendants

A. CAUSE OF ACTION: 42 U.S.C. § 1983—Creates a cause of action for deprivation committed under color of state law or rights secured by the constitution or federal statutory laws

B.  SECTION 1983 ELEMENTS:

1.  Deprivation of a federal legal right:  U.S. Constitution or by federal statue.  

· Middlesex County Sewage Auth. V. Nat’l Sea Clammers Ass’n (1981)—Section 1983 inapplicable when the underlying federal statues is read to provide its own remedies for violation of its terms and/or preempt Section 1983 remedies.

· Suter v. Artist M. (1992):  A federal statue requiring “reasonable efforts” but providing no guidance for measuring those efforts did not confer a “right” on those seeking to enforce the stautue.  [overruled by Congress as to applied to SS Act claims].

2.  Deprivation made by a statutory person:  
· Monell v. Dept. of Social Services (1978): Municipalities and local gov’t bodies may be proper Section 1983 defendants.

3.The statutory person must have acted under color of state law:  A statutory requirement similar to the “state action” requirement of the 14th Amendment.

· Conduct by state officers acting in the course of their duties can meet the color of law requirement, even if such actions violate state law and/or are unconstitutional.

· Under the 11th Amendment, the state itself (as distinct from state officers) cannot be sued in federal court.  Though the state as an entity cannot be named as a defendant in a Section 1983 action, plaintiffs are permitted to name state officials as defendants. E.g., plaintiff sues the head of the agency, rather than the agency itself.

· Ex Parte Young (establishes the following legal fiction): A state official is a “state actor” for substantive constitutional rights purposes (e.g., 1st and 4th Amendment purposes), but is not a state actor for 11th Amendment purposes— fiction permitted only where Section 1983 plaintiff seeks only injunctive relief, not money damages.  For example:  a public employee how alleges discharge w/o due process violating 14th amendment and sues a state official in his/her official capacity only for an order of reinstatement states a Section 1983 claim.

· Under Section 1983:  A state official may not be sued in their official capacity for damages (including back pay).

· Suits for monetary relief are barred in fed courts by the 11th Amendment (Edelman v. Jordan) and in state court by the “person” requirement of Section 1983 (a person sued in his/her official capacity is not a statutory person).

· A state official sued for damages for conduct in his/her individual capacity is a Section 1983 statutory person.

· A city or municipality that is fiscally separate entity from the state is a Section 1983 person.

C.  JURISDICTION:  B/c Section 1983 does not, by itself, confer jurisdiction over cases arising under the cause of action it creates.  Since Section 1983 arises under Fed law, it may be brought under the general federal question jurisdiction statue, 28 U.S.C. § 1331
· Section 1983 action may be heard in state and fed courts. (Martinez v. California (1980)).

II.  FEDERAL DEFENDANTS

NOTE: An agency of the federal government officials cannot be sued under Section 1983, b/c that statue requires action under color of state law.  Nonetheless, federal employees have a variety of remedies, such as federal civil service statues.  Query:  Does the Constitution itself give rise to an implied cause of action for violation of its commands?

A.  BIVENS v. SIX UNKNOWN NAMED AGENTS OF FED’L BUREAU OF NARCOTICS (1971):  

Rule:  A cause of action can be implied from the Constitution to remedy a violation committed by Government agents acting under color of federal law. 
· For simplicity we will assumed a federal agency or official acting under color of federal law may  be remedied in a Bivens-type action that is a functional equivalent of a Section 1983 suit, and jurisdiction grounded upon the general federal questions jurisdiction statute, 28 U.S.C. § 1331

Linkage of Class & Race in Lochner Jurisprudence

	PUBLIC REALM

Worlds of government, law

[GOVERNMENT ACTION]


	PRIVATE REALM

Worlds of market, business, social life

[NO GOVERNMENT ACTION]

	EQUALITY IS REQUIRED


	INEQUALITY IS EXPECTED, “NATURAL” AND LEGITIMATE



	Class system

Employer/employee are equal before the law; e.g., both have liberty to K (Lochner); Legislative redistribution of property is unconstitutional (Coppage)


	Racial-dominated system

Whites/people of color are equal before the law; e.g., no racial exclusion from juries (Ex Parte Virginia); redistribution of wealth on racial grounds is unconstitutional (Croson)
	Class system

Economic inequality is the product of consensual transactions; it is legitimate and natural (Coppage); government is not bound by the Bill of Rights when acting as a property owner (Davis) or employer (McAuliff)
	Racial-dominated system

Racial discrmination arises from personal preferences (freedom of association); it is natural and legit (Civil Rights Cases; Plessy); state action enforcing racial exclusion works non inequality but merely recognizes discriminatory preferences arising in private realm (Plessy).


NOTE ON PROCEDURAL DUE PROCESS ANALYSIS

Introduction:  DP jurisprudence has two distinct branches:

A.  Two types of DP

1.  Substantive DP:  Prescribes substantive limits on the exercise of state power in a democratic society.

2.  Procedural DP:  Deals w/ areas where it is assumed government acts appropriately, even routinely.  Constitutional DP my protect potentially affected parties by requiring the government to accord certain procedural safeguards in connection w/ its actions.

· Specifically, a question of PDP arises when government proposes to inflict or has already inflicted a deprivation upon the life, liberty, or property of the individual.

· Under Roth and Perry PDP process has a bifurcated format
B.  STUCTURE OF PDP ANALYSIS:

1.Is Government action involved?

2.  Does the Government propose to or has government already inflicted a deprivation upon a constitutionally protected interest?

3.  [We reach step #3 if and only if the answer to both steps #1 and #2 is yes] What process is “due”; that is, what are the minimum procedural safeguards government must provide in order to carry out the deprivation?

C. DISCUSSION:

1.  Step #1:  “Government action” for this course will involve a government acting in its capacity as employer.

2. Step #2: Whether the employee can claim a constitutionally protected interests in the job.

· Roth and Perry:  Establishes that a property interests must have a source of law outside the Federal Constitution. I.e., A source in state or federal statue or in some other entitlement perhaps contractural, created by the government.

· Perry:  A property entitlement may result from state-fostered rules or “understandings” giving rise to a “legitimate claim of entitlement.”

· The Liberty Interests derives from the Constitution.
· There must be an actual or threatened deprivation in order to trigger DP.  Duly-enacted legislation, as such, ordinarily does not count as a “deprivation,” even if it deprives someone of valued interests.

3. Step #3:  If the government is intruding upon a constitutional cognizable property or liberty interest, then due process applies.  The query becomes:  What does due process require? The issues may be:

a. Is a hearing required?

b. Must the hearing precede or can it follow deprivation?

c. Must the hearing be formal or can it be informal?

d. With or w/o counsel?

e. With or w/o the opportunity to cross examine one’s opponents?

f. Is a neutral hearing officer required?

Prevailing Doctrine:  A balance test—

Individual’s need for heightened procedural safeguard v. government’s need to act summarily, informally, and inexpensively.

Factors include (Matthews v. Eldridge—an objective test)
1. The private interest that will be affected by official action;

2. The risk of an erroneous deprivation of such interest through the procedures used, and the probable value, if any, of additional or substitute procedural safeguards;

3. The Government’s interest, including the function involved and the fiscal and administrative burdens that the additional or substitute procedural requirement would entail (expeditious removal of unsatisfactory employees)

KLARE’S NOTES:  While Matthews v. Eldridge is still cited for the prevailing DP balancing test, the courts do not always faithfully observe Matthews in practice.  In particular, the courts often give great deference to government actors and limited weight to the individual interests.\

PROCEDURAL DUE PROCESS ANALYSIS: FLOW CHART (#CB 19-5)

	Due Process Clauses

(5th & 14th Amends)


	Procedural Due Process


	Substantive Due Process


	Elements


1.  Government Action

2. Deprivation (or threatened deprivation) of a constitutionally 

Protected interest

	“Property”


Source:  Extra-constitutional claim of

Legal entitlement

“explicit”:                                          “state fostered understandings”    

--E.g., Statue, Express K                      --E.g., Implied-in-fact K                                 

	“Liberty”


                                                                                        Source: Constitution itself





                                          Re: Liberty interest in reputation: 








   Special showing required:

a. False stigma

b. Public disclosure

c. “plus”

3.  Failure of government to provide one or more constitutional required minimum procedural safeguards [as determined by balancing test]

PROPERTY INTEREST: STATE FOSTERED MUTUAL RELIANCE; PRE-TERMINATION NOTICE AND HEARING, FORMALITY OF WHICH DETERMINE BY CASE’S NATURE
THE BOARD OF REGENTS OF STATE COLLEGES v. ROTH (1972—JUSTICE STEWART)

[CB#19-6]

Facts:  Roth was hired for a fixed 1 year term.  The plaintiff completed ther term and was informed that he would not be hired for the next academic year.  Roth had no tenure rights to continued education.  Under WI statutory law, a state univ teacher can acquire tenure rights after completing four years of year-to-year employment. Having acquired tenure the teacher is entitled to continued employment “during efficiency and good beharvior.”  There are not statutory or administrative  standards defining eligibility  for re-employment.  The Board of Regents’ Rules provide that no reason for non-retention need be given.  No appeal or review is provided.

Issue: Whether Roth has a constitutional right to a statement of reasons and a hearing on the University’s decision not to rehired him for another year?

Rules:

***1. Before a person is deprived of a protected interests, he must be afforded some kind of hearing, except for extraordinary situations where some valid gov’t interests is a stake.

· It must afford “notice and opportunity for hearing appropriate to the nature of the interest before the termination becomes effective.

· The formality and procedural requisites for hearing can vary depending upon the importance of the interests involved and the nature of the subsequent proceedings.

***2.  Property Interests: Are not created by the Constitution.  Rather they are created and their dimensions are defined by existing rules or understandings that stem from an independent sources such as state law—rules or understandings that secure certain benefits and that support claims of entitlement to those benefits. [STATE FOSTERED MUTUAL RELIANCE]

· A person “clearly must have more than an abstract need or desire for it. He must have more than a unilateral expectations of it.”

*3.  Liberty Interest:  Is a constitutional right, not dependent upon state law.

· Reputation (is at stake b/c what the gov’t is doing to him).

· Life choices

· abortion

Application:

1.  The state in declining to rehire Roth, did not make any charge against him that might seriously damage his standing and associations in is community.

2.  No suggestions whatever that Roth’s “good name, reputation, honor, or integrity” is at stake.

3.  No suggestions that the State, in declining to reemploy the respondent, imposed on him a stigman or other disability that foreclosed his freedom to take advantage of other employment opportunities. For example, the state did State did not invoke any regulations to bar the respondent from all other public employment in state universities.

*4.  The State created and defined the plaintiff’s property interests in employment by the terms of his employment.  Those terms secured his interests in employment till June 30, 1969.  The State specifically provided that Roth’s employment was to terminate on June 30.  They did not provide for K renewal absent, “sufficient cause.”  Indeed they made no provision for renewal whatsoever.

*5.  The terms of Roth’s appointment secured absolutely no interests in re-employment for the next year.  They supported no possible claim of entitlement to re-employment. Nor, was there any state statue or University rule or policy that secured his interests in re-employment or that it created any legitimate claim to it.

Conclusion: Roth has not shown that he was deprived of liberty or property interests protected by the 14th Amendment.

Justice Marshall’s Dissent:

1.  The government may not reward some citizens and not others w/o demonstrating that its actions are fair and equitable.  And it is procedural due process that is our fundamental guarantee of fairness, our protections against arbitrary, capricious, and unreasonable government action.

STATE FOSTERED MUTUAL UNDERSTANDINGS (PROPERTY INTERESTS): RULES OR EXPLICIT MUTUAL UNDERSTANDINGS SUPPORTING THE CLAIM OF PROPERTY INTERESTS
CHARLES PERRY v. ROBERT SINDERMAN (1972—JUSTICE STEWART)

[#CB 19-12]

Facts:  Sinderman was employed at the college for four successive years, under a series of 1-year K.  During 68-69 academic year, controversy arose b/w Sinderman the college administration.  The respondent was elected president of TX Junior College Teachers Ass’n.  In that capacity, he left his teaching duties to testify before TX Legislature’s committees and became involved in a public disagreement w/ the policies of the college’s Board of Regents. On one occasion, a newspaper ad appeared over his name that was highly critical of the Regents.  In 69, the respondent’s K terminated and the Board voted not to offer a new K for the next academic year.  The Regents issued a press release setng forth allegations of insubordination. But they provided him no official statement of the reasons for the non-renewal of his K.  And they allowed him no opportunity for a hearing to challenge the basis of the non-renewal.

Issue: Whether the respondent’s lack of a K or tenure right to re-employment, taken alone, defeats his claim that the non-renewal of his K violated the 1ST and 14TH Amendments?

Rules:

*1. A teacher’s public criticism of his superiors on matters of public concern may be constitutionally protected and may, therefore, by an impermissible basis for termination of his employment.

**2. The Constitution does not required opportunity for a hearing before the non-renewal of a non-tenured teacher’s contract, unless he can show that the decision not to rehired him somehow deprived an interests in “liberty” or that he had a “property” interests in continued employment, despite the lack of tenure or a formal K.

**3.  STATE FOSTERED MUTUAL UNDERSTANDINGS DOCTRINE: A person’s interest in a benefit is a “property” interest for due process purposes if there are such rules or mutually explicit understandings that support his claim of entitlement to the benefit and that he may invoke at a hearing.

***4.  A mere subjective “expectancy” is not protected by PDP.  Nonetheless, a person must be given an opportunity to prove the legitimacy of is claim of such entitlement in light of the “policies and practices of the institution.”

· Such proof would obligate university officials to grant a hearing at his request, where he could be informed of the grounds for his non-retention and challenge their sufficiency. [POST TERMINATION HEARING]

· There may be an “unwritten common law” in a particular university that certain employees have the equivalent of tenure.

***5.  Proof of such property would not, of course, entitle him to reinstatement.  But such proof would obligate college officials to grant a hearing at his request, where he could be informed of the grounds for his nonretention and challenge their sufficiency.

Application:

1.  The respondent has yet to show that the decision not to renew his K was, in fact, made in retaliation for his exercise of the constitutional right of free speech.

**2.  A written K w/ an explicit tenure provision clearly is evidence of a formal understanding that supports a teacher’s claim of entitlement to continued employment unless “sufficient” cause is shown.

**3.  Yet absence of such an explicit contractual provision may not always foreclose the possibility that a teacher has a property interest in employment.

4.  Odessa JC has no explicit tenure system even for senior members of its faculty, but that nonetheless may have created such a system in practice.

5.  A teacher, like the respondent, who has held his position for a number of years, might be able to show from the circumstances of this service—and from other relevant facts—that he has a legitimate claim of entitlement of job tenure.

BITTER WITH THE SWEET DOCTRINE (OVERRRULED): Powell/Blackmun nature of DP is conditioned by constitutional standards, not by statue
ARNETT v. KENNEDY (1974—Justice Rehnquist, MINORITY OPINION)

[#CB 19-17]

Facts:  Pursuant to a civil service act provision, Kennedy was removed from federal service, after the Regional Director of the OCEO upheld a written administration charge made in the form of “Notification of Proposed Adverse Action” against the appellee.  One of the charges stated that Kennedy, “w/o any proof…and in reckless disregard of the actual facts known to him had publicly stated that Verduin and his administrative assistant had attempted to bribe a community action organization w/ which Verduin  has dealings.  The alleged bribe consisted of an offer of $100,000 grant of OEO funds if the representative would sign a statement against appellee and another OEO employee.  Appellee was advised of his right under Civil Service regs to reply to charges orally and in writing and to submit affidavits that the material which the notice was based was available for his inspection in the office and that a copy of the material was attached to the notice of proposed adverse action.  Appellee did not respond to the substance of the charges against him, but in instead asserted that the charges were unlawful b/c he had a right to a trial-type hearing before an impartial hearing officer before he could removed from his employment and his statements were protected by the first amendment.

Issues: 

1. Whether these procedures established for the purpose of determining whether there is “cause” under the Lloyd-LaFollette Act for the dismissal of a federal employee comport with procedural due process?

2.  Whether the standard of “cause” for federal employees dismissed was w/in the Constitutional power of Congress to adopt?

Rule:

***1.  Where the grant of a substantive right is inextricably intertwined w/ the limitations on the procedures which are to be employed in determining that right, a litigant in the position of appellee must take the bitter with the sweet.

Application:

1.  The property interest which appellee had in his employment was itself conditioned by the procedural limitations which had accompanied the grant of that interests.

2.  We would be holding them that federal employees had been granted, as a result of the enactment those areas which Congress had expressly withheld from them in the latter part of the same sentence. Neither the language of the DP clause of the 5th  Amendment nor our cases construing it require any such hobbling restrictions on legislative authority in this area.

**3.  But that liberty is not offended by dismissal from employment itself, but instead by dismissal based upon an unsupported charge with could wrongfully injure the reputation of an employee.  

**4.  Since the purpose of the hearing in such a case is to provide the person to “an opportunity to clear his name,” a hearing afforded by administrative appeal procedures after the actual dismissal is a sufficient compliance with the requirement of the DP clause.

Conclusion:

1.  The Lloyd-LaFollette Act, in at once conferring upon nonprobationary federal employees the right not the be discharged except for “cause” and prescribing the procedural means by which that right was to be protected, did not create an expectancy of job retention in those employees requiring DP Clause beyod that afforded here by the statue and related agency regs.

2.  The Post-termination hearing procedures provided by the Civil Service Commission and the OEO adequately protect those federal employees’ liberty interests, recognized in Roth, in not being wrongfuly stigmatized by untrue and unsupported administrative charges.

3.  The standard of employment protection imposed by Congress in the Lloyd-LaFollette Act is not impermissibly vague or overbroad in its regulation of the speech of federal employees and therefore facially unconstitutional.

Powell and Blackmun’s Concurrence:
Issue:  Whether an evidentiary hearing, including the right to present favorable witnesses and to confront and examine adverse witnesses, must be accorded before removal?

Rules:

**1.  The right to PDP is conferred not by legislative grace, but by constitutional guarantee.

Thus, legislative grace only determines the nature of the property interest, not the extent of it.

**2.  Once a property interest exists, the nature of the interest is balanced by the Government’s interests in expedicious removal of an unsatisfactory employee weighed against the interests of the affected emloyee in continued public employment.
Application:

1.  Appellee’s countervailing interest is the continuation of his public employment pending an evidentiary hearing.  Since appellee would be reinstated and awarded backpay if he prevails on the merits of this claim, appellee’s actual injury would consistst of a temporary interruption of his income during the interim.  By contrast, a public employee may well have independent resources t overcome any temporary hardship, and he may be able to secure a job in the private sector and he is also eligible for welfare.

2.  Although an evidentiary hearing is not held, the employee may make any representation he believes is relevant to his case.  After removal, the employee receives a full evidentiary hearing and is awarded backpay.

Conclusion:  A prior evidentiary hearing is not required.

COUNTING JUDGES: A NOTE ON ARNETT

Arnett decides two issues, w/ two different majorities on the Ct.

ISSUE #1:

Did the employee have a property interest in his job or job security with federal government such that a deprivation of that interest triggered procedural due process under the 5th Amendment?

HELD:

The employee did possess such an interest.  Majority = Powell & Blackmun + White + Marshall, Brennan & Douglas.

Dissent: Rehnquist, Stewart, and Burger

ISSUE #2:

Given the requirement of constitutional due process applies to the discharge of a federal civil servant under the Lloyd-LaFollette Act, Was the process by which the employee was terminated (and thereby deprived of his interest in the job or job security) constitutionally adequate?

HELD:

A. The Rehnquist group says that the process was adequate b/c whatever entitlement to job the employee possessed was conditioned upon the removal-procedures specified by Congress in granting the entitlement; the employee is therefore constitutionally entitled only to the removal specified in the grant of the entitlement (which the employee received)

B. Powell and Blackmun:  Agree w/ the other four justices that, once any legitimate claim of entitlement to job security is extended or created, removal of the entitlement can only be accomplished in conformity w/ constitutional process.  However, they go to argue that this employee was entitled (by statue) post-deprivation to a full, trial-type hearing and that procedural package is constitutionally sufficient.

C. Marshall, Brennan, & Douglas: For a removal of a tenured, federal civil servant, constitutional DP requires a full, trial-type hearing prior to the deprivation.

D. White: Agrees w/ Powell and Blackmiun that a post-deprivation trial type hearing is constitutional adequate, if and only if there is some, albeit informal, pre-deprivation process.

LIBERTY INTEREST IMPLICATED: PUBLIC DISCLOSURE STIGMANTIZING A TERMINATED EMPLOYEE DURING THE COURSE OF TERMINATION, NOT AFTER
BISHOP v. WOOD (1976—JUSTICE STEVENS)

[CB #19-34]

Facts:  Acting on the recommendation of the Chief of Police, the City Manager of Marion, NC terminated petitioner’s employment w/o affording him a hearing to determine the sufficiency of the cause for his discharge.  Petitioner brought suit contending that since the city ordinance classified him as a “permanent employee,” he had a constitutional right to a pre-termination hearing.  He claims he had an express or implied right to continued employment.  A city ordinance provides that a permanent employee may be discharged if he fails to perform work up to the standard of his classification or if he is negligent.  The Petitoner contends that even though the ordinance does not expressly so provide, it should be read to prohibit discharge for any other reason, and therefore to confer tenure on all permanent employees.  Additonally, he contends that his period of service together with his “permanent” classification, gave him  sufficient expectancy of continued employment to constitute a protected interest.

Issues:

1. Whether the petitioner’s employment status was a property interest protected by the DP Clause of the 14th Amendment?

2.  Assuming that the explanation for his discharge was false, whether that false explanation deprived him of an interest in liberty protected by that clause?

Rules:

***1.  Foundation of analysis:  Roth & Sinderman.

*2.  A property interest in employment can be created by ordinance or by an implied K, in either case must still be decided by reference to state law.

***3. “…to suggest that a person is deprived of ‘liberty’ when he simply is not rehired [the independent act of not rehiring] in one job, but remains as free as before to seek another is not a liberty interest violation.  The same conclusion applies to the discharge of a public employee whose position is terminable at the will of the employer when there is no public disclosure of the reasons for the discharge.”

Application:

1.  Property Interests: The ordinance may also be construed as granting no right to continued employment but merely conditioning an employee’s removal on compliance w/ certain specified procedures.

2. Liberty Interests: The asserted reasons for the City Manager’s decision were communicated orally to the petitoner in private and also were stated in writing in answer to interrogatories after this litigation commenced.  Since the former was not made public [editorial: narrow construction], it cannot form the basis for a claim that petitioner’s interest in his “good name, reputation, honor, or integrity” was impaired

3.  The latter communication was made in the course of judicial proceedings which did not commenced after petitoner had suffered the injury for which he seeks redress, it surely cannot provide retroactive support for his claim.[i.e, viable claim only if public disclosure of stigma is

 in the course of termination]

Brennan & Marshall Dissent:

*1.  It is difficult to imagine a “badge of infamy” that could be imposed on one following petitioner’s calling; in a profession in which prospective employees are invariably investigated, petitioner’s job prospects will be severely constricted by the governmental action in this case.

· By holding that a State may tell an employee that he is being fired for some non-derogatory reason, and then turn around and inform prospective employee was in fact discharge for a stigmatizing reason that will effectively preclude future employment [post-termination stigma]
2.  The Court purports to limit its holding to situations in which there is “no public disclosure of the reasons for the discharge,” but in this case the stigmatizing reasons have been disclosed, and there is no reason to believe that respondents will not convey these actual reasons to petioners’s prospective employees.

***3.  The claim does not arise until the State has officially branded the petitioner in some way, and the purpose of the DP hearing is to accord him an opportunity to clear his name; merely b/c the derogatory information is filed in respondent’s records and no “publication” occurs until shortly after his discharge from employment does not subvert the fact that a post-deprivation hearing to accord an petitoner an opportunity to clear his name has been contemplated by our cases

***4.  Before a state law is definitely construed as not securing a “property interests, the relevant inquiry is whether it was objectively reasonable for the employee to believe he could rely on continued employment

· Analysis of the common practices utilized and the expectations generated by respondents, and the manner in which the local ordinace would reasonably by read by respondent’s employees

STATE FOSTERED ENTITLEMENT: PDP REQUIRES NOTICE AND INFORMAL HEARING (MINIMA: PARTY ABLE TO CONFRONT AND REBUT CHARGES) PRIOR TO ADVERSE ACTION
CLEVELAND BD OF ED. v. LOUDERMILL (1985—Justice White)

[#CB 19-43]

Facts: On his job application, Loudermill stated that he had never been convicted of a felony.  11 months after, after a routine examination of his employment records, the Board discovered that in fact Loudermill had been convicted of grand larceny in 1968.  The Board informed Loudermill that he had been dismissed b/c of his dishonesty in filling out an application.  Loudermill was not afforded an opportunity to respond to charges of dishonesty or to challenge his dismissal. Under Ohio law, a civil servant can be terminated only for cause, and may obtain administrative review if discharged.  Pursuant to statue, Loundermill filed an appeal w/ the Cleveland Civil Service Commission.  The commission appointed a referee who recommended reinstatement.  The full Commission heard argument and orally announced it would uphold the dismissal.  Loudermill alleged that the statue was unconstitutional b/c it did not provide the employee an opportunity to respond to charges against him prior to removal.

Issue:  What pre-termination process must be accorded a public employee who can discharge only for cause?

Rules:

***1. [OVERTURNS ARNETT’S “BITTER WITH SWEET” DOCTRINE]: Due Process provides that substantive rights –property and liberty—cannot be deprived except pursuant to constitutional procedures.

· Minimum procedural requirement are a matter of federal law, they are not diminished by the fact that State may have specified its own procedures that is may deem adequate for determining the preconditions to adverse official action.
· While the legislature may elect not to confer a property interest in public employment, it may not constitutional authorize the deprivation of such an interest, once conferred w/o appropriate procedural safeguards.
***2.  DP Clause:  An individual be given an opportunity for a hearing before he is deprived any significant property interest.

· Where there is an entitlement, a prior hearing facilitates the consideration of whether a permissible course of action is also an appropriate one.  Therefore

a. An effective notice for tenure employees (oral or written of charges against him, an explanation of employer’s evidence, and opportunity to present his side of the story) and informal pre-termination hearing [face & rebut charges] permitting the employee to give his version of the events.

b. A pre-termination hearing though necessary, need not be elaborate.  In general, “something less” than a full evidentiary hearing is sufficient prior to adverse administrative action, whereby an opportunity to present reasons why the administrative action should not be taken in person or in writing.
· To require more than this prior to termination would intrude to an unwarranted extent on the government’s interest in quickly removing an unsatisfactory employee.

· At some point a delay in a post-termination hearing would become a constitutional violation, but 9-month adjudication (especially if it stemmed in part from the thoroughness of procedures) is not unconstitutionally lengthy per se.

Application:

1.  We have frequently recognized the severity of depriving a person of the means of livelihood.  While a fired worker may find employment elsewhere, doing so will take some time and is likely to be burdened by the questionable circumstances under which he left his previous job.

2.  Some opportunity for the employee to present his side of the story is an obvious value in reaching accurate decisions.

3.  The government’s interest in immediate termination does not outweigh these interests.  

· Affording the employee an opportunity to respond prior to termination would impose neither a significant administrative burden or intolerable delays.

· The employer shares the employees interests in avoiding disruption and erroneous decisions; and until the matter is settled, the employer would continue to receive the benefit of the employee’s labors

· Government employer also has an interest in keeping citizens usefully employed rather than taking the possibility of erroneous step of forcing employees onto welfare rolls.

    2.  Procedural Due Process; Liberty Interest

EXCERPTS FROM PAUL v. DAVIS (1976—REHNQUIST)

[CB #20-1]

Facts:  Two chiefs of police produced a flyer of mug shots of active shoplifters.  One of the shots involved Ed Davis.  He had been arrested and charges, but his guilt or innocence had not been resolved.  The flyer came to the attention of Davis’ employer.   The employer called Davis in to hear his side of the story and concluded that Davis would not be fired, he “had best not find himself in a similar situation.”  Respondent brought this § 1983 action seeking redress for the alleged violation of constitutional rights.  He is DP claim is grounded upon his assertion that the flyer deprived him of some “liberty” interests, that the flyer would inhibit him from entering business establishments for fear of being suspected and possibly apprehended and would seriously impair his future employment.

Rule:

1.  Reducing “liberty” interest to injury to reputation that affects an individual’s employment prospects or as “a right or status previously recognized by state law [that the State] distinctly altered or extinguished.

Brennan, Marshall, & White Dissent:
1.  The logical and disturbing corollary of this holding is that DP infirmities would not inhere in a statue constituting a commission to conduct ex parte trials of individuals, so longs as the only official judgment pronounced was limited to public condemnation and branding of a person with a term that merely carries a social opprobrium.

CONSTITUTIONAL PROTECTION OF THE LIBERTY INTEREST IN REPUTATION

Introduction
The 5th and 14th Amendments protect “liberty” from deprivation by governmental action taken w/o due process of law.  Liberty includes freedom to make certain basic life-plan choices and to do certain acts (see, e.g., Roth, 1st para of part II, at 19-8L) and a person’s interests in his/her good name, reputation, and honor.  This is a matter of PDP.

Elements of a claim of unconstitutional deprivation of the liberty interest in reputation

(1).  Government action;

(2).  That falsely stigmatizes plaintiff; (a stigma does not give rise to a liberty claim.  Unsettled: whether a true stigma that discriminates gives rise to a liberty claim).

(3).  And causes additional deprivation (“plus factor”) beyond the stigma itself (e.g., discharge. Unsettled: government stigmatization in the process of denying you a job);

(4).  Where the stigma is publicly disclosed.

Note:  In Liberty interest, it is not required that the employee demonstrate a property interest in the job.

Discussion
(1) Government Action:  The deprivation must be the act of government. 

(2) Stigma:  
· The government must impose on the public employee or other claimant a label or characterization (“stigma”) that injures his/her reputation and good name.  Some courts require that the stigma rise to the level of an accusation of moral turpitude or serious misconduct, whereas other courts hold that is a stigma merely to say that the employee is incompetent or inefficient.

· The stigma must be false.  Failure to allege that the stigma is false dooms a liberty interest claim.

a. The Supreme Court has not resolved the case where the government imposes a label that is harmful and injurious b/c of widespread and severe prejudice in our society (e.g., homosexual, communist, etc).

· At-will public employee cannot claim stigma from the mere fact of discharge.  The law is uncertain in the case of a tenure employee.

a. Roth: The mere discharge of an at-will employee does not constitute an actionable stigma.

b. Given the Court’s recent drift, a mere fact of discharge alone of a tenure employee will not meet the stigma requirement.

(3) Deprivation, plus factor, reputation plus:  Reputation alone (one’s good name) is not protected by the liberty clause of the Constitution.

· Paul:  The government does not deprive a person of liberty “merely” by stigmatizing the person.  For a liberty deprivation to occur, there must be a connection with stigma to an alternation of the person’s legal status or rights.  The mere fact of being stigmatized by government is not deemed to constitute such an alternation of legal status.
· Stigma + “Plus Factor”(removal, extinction, or alteration of an interest protected or recognized by state or federal law = change in one’s legal entitlement/status, debarment from access to government benefits or civil rights.
· Siegert:  The reputational injury combined w/ loss of present employment deprives a person of liberty.  Demotion in rank or pay will also qualify, although a mere lateral transfer to a less desirable (although equally compensated) job does not count.
· Question left open by Paul is:  Whether a plus factor is sufficiently alleged when the claim is that the stigma has or will result in impairing or foreclosing future job employment opportunity, either in the public or private sector.  The rule is:
a. Adverse impact on future employability might in some circumstances constitute a deprivation, but also suggest that the Court would require stringent proof of the foreclosure of future opportunities.

b. Paul: A government imposed stigma that has the practical effect of foreclosing opportunities for future government employment deprives a person of liberty.
c. Bishop:  It is suggested the general thrust is the Court is not inclined to treat the “mere” practical effects of a stigma (harder as a practical matter to get private jobs) as a “plus factor.”
d. Seigert [goes against Paul]: A defamation made by a government employer, even one made in bad faith and one that will seriously impair future government employment opportunity, does not deprive liberty, unless connected with a termination of current employment or a failure to rehire.  The court ignored that Siegert suffered job-opportunitiy impairment beyond the practical effects of a bad reference.  Seigert was formally denied a credential needed to practice with the major (if not only) employer in his field.  He is not just going to have difficulty finding a job; he is actually ineligible for an entire class of government employment opportunities. [Its not clear whether the Court’s failure to attend to this point was inadvertent or whether Seigert actually means to hold that a stigma-related licensing-denial no longer supports a liberty claim.
4.  Public Disclosure:  

· Bishop: It is still open to argue w/ respect to tenured employees that the fact of discharge itself constitutes disclosure.
· Loudermill (Footnote 13):  That the mere fact of discharge of an employee who could only be fired for cause, w/o separate evidence of public disclosure, is insufficient to state a liberty claim.
B.  Freedom of Expression and Conscience


1.  First Amendment

AMENDMENT I (1791)

Congress shall make no law respecting an establishment of religion, or prohibiting the free exercise thereof; or abridging the freedom of speech, or of the press; or the right of the people to peaceably to assemble, and to petition the Government for a redress of grievances.

BACKGROUND ON THE 1ST AMENDMENT (PART 1): GOVERNMENT SUPPRESSION OF SPEECH

Introduction

1.  Suppression Branch:  Government action directly or indirectly suppresses, impedes, penalizes, or regulates constitutionally protected belief or expression.

2. Access Branch:  Public access to public property (e.g., sidewalks, parks, public school classrooms) for expressional purposes.

Branches of First Amendment Analysis

	SUPPRESSION OF 

SPEECH
	ACCESS TO PUBLIC SPACE AND/OR GOV’T OFFICIALS FOR EXPRESSIONAL PURPOSES

	Direct regulation of speech in gov’t/citizen relationship

↓

“categorical analysis”

Subversion, obscenity, defamation, fighting words, hate speech, etc.


	Non-speech regulation, but collateral restriction of speech

↓

balancing test (O’Brien)

[Mid-level scrutiny]

Time, place, manner (government has collateral objectives to related expression)


	Regulation of speech in the relationship of public employer to public employee

↓

Pickering

Connick

Waters
	Access to public property or resources for expressional activity

↓

Mosley

PEA
	Access to governmental decision makers in order to present one’s message (“right to be heard”)

↓

Ark. Highway Dep’t

City of Madison

Knight


BRANCH I—SUPPRESSION

A.  Direct Suppression.  
· “Unconstitutional conditions” doctrine:  The government should not be allowed to achieve indirectly what the First Amendment bars it from doing directly.  Hence, government should not be permitted to indirectly coerce belief or censor expression by conditioning the receipt of benefits (such as public employment) on the surrender of constitutional rights

· American constitutional law does not hold that government may never suppress speech or other expression b/c of its substantive content.  Leading categories of “suppressible” speech include advocacy of subversion or lawlessness, obscenity, “fighting words” (speech likely to lead to a breach of the peace).  Also, the Court has held tow kinds of labor speech are not protected under the NLRA: threats by employers (§8(a)(1) cases) and secondary pressure involving picketing conducted by unions (§8(b)(4)).

B.  Indirect interference w/ Freedom of Conscience:  Governmental regulates conduct for reasons apart from or unrelated to its expressive content, yet such regulation has the incidental or indirect effect of infringing upon expression.

BURDENS OF PROOF

A.  Placement:  Ordinarily, the burden to justify an infringement of First Amendment interests rests on the government.

B.  Weight:  

(1).   When government aims directly at belief or at the communicative content of speech, the government must justify such action by showing a compelling or overriding or paramount interests [strict scrutiny] 

· Brandenburg Test [Subversive advocacy]: Government must show that the targeted speech “is directed to inciting or producing imminent lawless action and is likely to incite or produce such action.”

(2).  Government may act to serve objectives other than regulation of the content or communicative impact of expression, so long as government does not unduly trench upon First Amendment interest and so longs as the regulation does not unduly restrict the flow of info & ideas. [Mid-Level Scrutiny—Substantial interests].

· US v. O’Brien (1968): Draft burning case.  Government aims at non-expressional conduct, but ite regulation has or might have secondary effects that infringe expressional interests.  A statue existed  prohibiting the knowing destruction or mutilation of draft-registration documents.  Court assumed that Congress had no motive to censor speech and the impact of the draft-card reg on protest activity was purely incidental.

a. Indirect-effects test: When speech and non-speech elements are combined in the course of conduct, a sufficiently important government interest in regulating the non-speech element can justify incidental limitations on First Amendment freedoms.  A government reg is sufficiently justified if:

(1).  Regulation is w/in the constitutional power of the Government;

(2).  If it furthers an important or substantial government interests [mid-level scrutiny];

(3).  If the government interest is unrelated to the suppression of free expression; and

(4).  If the incidental restriction on alleged First Amendment freedoms is no greater than is 

        essential to the furtherance of that interests.

b. Time, place, and manner regulation:  Government may engage in time, place and manner regulation through rules that are [Mid-level Scrutiny]:

(1).  Content-neutral,

(2).  That are narrowly tailored to serve a significant governmental interests, and 

(3).  That leave open ample alternative channels of communication

c. Pickering & Tinker:  When a governmental employer regulates public employee speech for the purposes of maintaining agency performance, productivity, and/or discipline. [Mid-level scrutiny—substantial]
d. Branti: Where a government employer’s regulation approaches pure control on private belief, the government burden of justification will be bumped from mid-level to strict scrutiny.

VAGUENESS AND OVERBREADTH

1.  Apply in cases where the government does have the constitutional power to infringe on expression (directly or indirectly)

a. Vagueness Doctrine:  Requires the government to give a very clear notice of which expressions are prohibited and which permitted = Courts will strike down regs that lack the requisite clarity, even though a more precisely worded statue might pass constitutional muster.  The fear is that people might refrain from protected expression, to the detriment of the community as a whole b/c lack of clarity about circumstances which the speaker might face sanctions.

b. Overbreadth Doctrine: Courts will strike down a regulation aimed at speech that is not constitutionally protected b/c the wording of the regulation sweeps into its ambit speech that is constitutionally protected.

[Note: Courts are reluctant to “narrow” overbroad regulations and often opt instead to strike the statue down and force the legislature to pass a more focus version.]

PICKERING BALANCE TEST: SPEECH, ABSENT FALSE STATEMENT KNOWINGLY OR RECKLESSLY MADE, IS PROTECTED, IF IT IS AN ISSUE OF PUBLIC CONCERN AND INTEREST OF THE STATE TO PROMOTE EFFICIENCY OF THE PUBLIC SERVICE

[MID-LEVEL SCRUTINY]
PICKERING v. BD OF EDUC. HIGH SCHOOL DT. 205 (1968—Justice Marshall)

[CB #22-2]

Facts:  Appellant was dismissed from his position by the Board for sending a letter to a local newspaper in connection w/ a recently proposed tax increase that was critical of the way the Board and the dist Super of schools had handled past proposals to raise new school revenue.  The Appellant’s dismissal  resulted from a determination by the Board, after a full hearing, that the publication of the letter was “detrimental to the efficiency, operations, and administration of the schools of the district.

Rule:

***1.  Absent proof of false statement knowingly or recklessly made by him, a teacher’s exercise of is right to speak on issues of public concern may not furnish the basis for his dismissal from public employment.

***2.  Balance b/w the interest of the employee as a citizen to comment on issues of public conern and the interest of the state, as an employer, in promoting the efficiency of the public service it performs through its employees

Application:

*1.  The statements are in no way directed towards any person whom appellant would normally be in contact in the course of his daily work as a teacher.  Thus, no question of maintaining either discipline by immediate superiors or harmony among coworkers is presented here.  

· Appellant’s employment relationship w/ the superintendant and Board are not the kind of relationships for which it can persuasively be claimed that personal loyalty and confidence are necessary to their proper functioning. 

*2.  A teacher has made erroneous public statements upon issues then currently the subject of public attention, which are critical of his ultimate employer but which are neither shown nor can be presumed to have in any way either impeded the teacher’s performances of his daily duties in the classroom or have interfered w/ the regular operations of the school in general.

PARTY AFFILIATION 1ST AMENDMENT INQUIRY:  WHETHER THE HIRING AUTHORITY

CAN DEMONSTATE THE POLITICAL AFFILIATION IS AN REQUIREMENT FOR THE EFFECTIVE PERFORMANCE OF THE PUBLIC EMPLOYMENT
BRANTI v. FINKEL (1980—JUSTICE STEVENS)

[#CB 22-7]

Facts: Complainants charge that the public defender was about to discharge the former b/c they were Republicans and b/c they did not have the necessary Democratic sponsors.

Issue:  Whether the 1st and 14th Amendments to the Constitution protect the assistant public defender who is satisfactorily performing his job from discharge soley b/c of his political beliefs?

Rules:

*1.  The First Amendment protects a public employee from discharge based on what he has said, it also protects him for what he believes, unless the government can demonstrate an “overriding interests of vital importance. [strict scrutiny]”

· Nonetheless, party affiliation may be an acceptable requirement for some types of government employment.  Thus, if an employee’ private political beliefs would interfere w/ the discharge of his public duties, his 1st Amendment rights may be required to yield to state’s interest in maintaining gov’t effectiveness and efficiency—exempted are non-policy making, and non-confidential employees

***2.  The ultimate inquiry is not whether the label, “policymaker” or “ confidential” fits a particular position; rather, the question is whether the hiring authority can demonstrate that party affiliation is an appropriate requirement for the effective performance of the public office involved.

Application:

1.  The continued employment of an assistance public defender cannot properly be conditioned upon his allegiance to the political party in control.  

2.  The primary, if not the only, responsibility of an assistant public defender is to represent individual citizens in controversy with the State.

· His duty is not to the public at large, except in a general way. His responsibility is to serve the interest of his client—an indispensable element of the effective performance of his responsibilities is the ability to act independently of the government—whatever policy making occurs it must related to the individual client’s needs and not to any partisan political interests.

· Although an assistant is bound to confidential info arising out of various attorney-client relationships, that info has no bearing whatsoever on partisan political concerns.

Conclusion:  The entry of an injunction against termination of respondent’s employment on purely political grounds was appropriate and the judgment of the Court of Appeals is affirmed.

Non-verbal Speech Conduct at Schools by Teacher [low-level scrutiny]:  Rules be reasonably related to school objectives and discipline pursuant have basis in fact
JAMES v. BOARD OF EDUCATION OF CETNRAL DIST NO.1 OF THE TOWNS OF ADDISON (1972—2ND CIR.--JUSTICE KAUFMAN)

[#CB 22-16]

Facts:  James was employed as an 11th grad English Teacher at Addison High School. As part of an religious aversion to war in any form and as a sign of his regret over the loss of life in Vietnam, he wore a black armband during homeroom and class time.  The principal summon James to remove his armband or risk suspension or dismissal b/c the armband constituted a symbolic expression of his political views, disrupt and possibly encourage pupils to engage in disruptive demonstrations.  When James refused, he was summarily suspended.  He was reinstated on the understanding he engage in no political beliefs while in school.  James resumed his teaching and kept the armband on.  W/o affording James hearing, the Board discharged him from his teaching post.  James petitioned his dismissal to the NY Commission, during which there was an informal roundtable discussion b/w the Commissioner and the parties involved.  No transcripts of the proceedings were made.

Issues:

1.  Whether in assuming the role of judge and disciplinarian, a Board of Education may forbid a teacher to express a political opinion, however benign or non-coercive the manner of expression?

2.  Whether a Board of Education w/o transgressing the First Amendment, may discharge an 11th grade English teacher who did no more than wear a black armband in class in symbolic protest against the Vietnam War, although it is agreed that the armband did not disrupt classroom activities, and as far as we know did not have any influence on any student and did not engender protest from any teacher, student, or parent?

3. Whether the regulation is drawn narrowly as possible to achieve the social interests that justify it, or whether it exceeds permissible bounds by unduly restricting protected speech to an extent “greater tha is essential to the furtherance of” those interests?

Rules:

***1.  Any limitation on the exercise of constitutional rights can be justified only be a conclusion, based upon reasonable inferences flowing from concrete facts and not abstractions, that the interests of discipline or sound education are materially and substantially jeopardized, whether the danger stems from the conduct of students or teachers.

· This is not to suggest that the school must await open rebellion, violence or extensive disruption before it acts.

· But it must not act, particularly when speech does not interfere in any way w/ the teacher’s obligation to teach, is not coercive and does not arbitrarily inculcate doctrinaire views in the minds of students (content that he persuades his values and only his values ought to be their values—the state can protect against such dogmatism)

***2.  To arrive at a balance b/w the interests of the teacher, as a citizen, in commenting upon matters of public concern and interest of the State, as an employer, in promoting the efficiency of the public services it performs through its employees.

· ****Rules be reasonably related [rational or low-level scrutiny] to the needs of the educational process and that any disciplinary action taken pursuant to those rules have a basis in fact.

Application:

*1.  There was no attempt by James to proselytize his students.

*2.  No appearance from record that any student believed the armband to be anything more than a benign symbolic expression of the teacher’s personal views.  His students were approx 16-17 years of age, thus more mature than those junior high school students in Tinker.

*3.  No suggestion whatsoever that his armband interfered w/ his teaching or that his teaching was deficient in any respect.

NON-VERBAL SPEECH CONDUCT:  GOVERNMENT INTEREST INCLUDES WORKPLACE HARMONY AND MAINTAINING ACTIVITIES REASONABLY DEEMED CONSISTENT WITH EMPLOYEE’S PUBLIC STATUS AND DUTIES.

PHILLIPS v. ADULT PROBATION DEP’T  (9TH CIR.—1974)

[#CB 22-21]

Facts:  Phillips was a deputy probation officer in the Family Support Section of the Adult Probation Dept of the City and County of San Francisco. His work involved with a majority of people of color clientele.  In 1970, he placed Wanted by the FBI poster containing Angela Davis, H.Rap Brown, and Eldridge Cleaver with lines:  “Faith, Beauty, Integrity.”  Appellant stated he posted the poster as a symbolic statement and protest b/c he believed the individuals depicted were not depicted fairly by mass media and the public.  Chief officer Jenkins directed Phillips to remove the poster since it was offensive to law enforcement and was in poor taste.  Several employees stated that if appellant was permitted to keep the poster, they would as a form of protest place posters offensive to various religious and ethnic groups.  Jenkins had not doubt that if he did not take immediate action, these other poster would have an adverse result on work production and morale at a time of heavy case loads.  Phillips disobeyed Jenkins’ orders and was suspended for 5 days, the suspension letter stating the basis for suspension.  Phillips sought administrative review of his suspension pursuant to Civil Service SF rules.  The Committee found for Philips, but since it was only advisory, Jenkins rejected it.

Rules:

***1.  Government Interest (efficiency of public service it performs through its employees):  Comprehends the maintenance of discipline, the prevalence of harmony among co-workers, and the elimination of conduct, which may be reasonably thought to have impeded the proper performance by a public employee of his duties or certain activities that are reasonably deemed inconsistent with their public status and duties. 

Application:

*1.  The major function as a probationary officer was to deal w/ divorce and child support problems by emphasizing “the need for faithfully paying the amounts either order by the court…it was inconsistent w/ appellant’s function as a probationary officer to place posters favorably depicting persons who were fugitives.

Conclusion:  The government interest in promoting efficiency of public service outweighs appellant’s asserted rights of expression during work hours and on work premises.

CONNICK TEST: PERSONAL SPEECH, FROM THE CONTENT, FORM, AND CONTEXT OF SPEECH WILL NOT RECEIVED 1ST AMENDMENT PROTECTION
CONNICK v. MYERS (1983—JUSTICE WHITE)

[#CB 22-24]

Fact:  Myers competently performed her responsibilities of trying criminal cases.  Myers was informed that she would be transferred to different section of the criminal court to prosecute cases.  Myers expressed to her supervisor of her reluctance to accept the transfer.  In response to her supervisor’s suggestion that her concerns were not shared by others in the office, she informed him that she would do some research on the matter.  Myers prepared a questionnaire soliciting the views of her fellow staff, concerning transfer policy, office morale, the need for a grievance committee, and whether her fellow colleagues felt pressured to work in political campaigns. Shortly after, the supervisor learned that Myers was distributing the survey and informed Connick that Myers was creating a mini-insurrection w/in the office.  Connick returned to office and told Myers she was being terminated b/c of her refusal to accept the transfer. She was told that her distribution of the questionnaire was considered an act of insubordination.  Connick objected to the question which inquired whether employees had confidence in and would rely on the word of various supervisors in the office and questions related to political campaigns.

Issue:  Whether the 1st and 14th Amendment prevent the discharge of a state employee for circulating a questionnaire concerning internal office affairs?

Rules:

***1.  Pickering:  Balance b/w the interest of the employee as citizen, in commenting upon matters of public concern and the interest of the State, as an employer, in promoting the efficiency of the public services it performs through its employees.

 ***2.  When a public employee speaks not as a citizen upon matters of public concern, but instead as an employee upon matters only of personal interests, absent the most unusual circumstances, a federal court is not the appropriate forum in which to review the wisdom of personnel decision taken by a public agency allegedly in reaction to the employee’s behavior.

· Whether an employee’s speech addresses a matter of public concern must be determined by the content, form, and context of a given statement, as revealed by the whole record.

· We do not see the necessity for an employer to allow events to unfold to the extent that the disruption of the office and the destruction of working relationships is manifest before taking action.

***3.   Official pressure upon employees to work for political candidates not of the worker’s own choice constitutes a coercion of belief in violation of fundamental constitutional rights.

Application:

1.  Questions pertaining to the confidence and trust that Meyer’s coworkers possess in various supervisors, the level of office morale, and the need for grievance committee as mere extensions of Myer’s dispute over her transfer to another section of the criminal court—we do not believe these questions are of public import in evaluating the performance of the District Attorney as an elected official.

2.  Myers did not seek to inform the public that the DA was not discharging its governmental responsibilities in the investigation and prosecution of criminal cases. Nor did Myers seeks to bring to light actual or potential wrongdoing or breach of public trust on the part of Connick and others.

3.  Myer’s questions is not to evaluate the performance of the office, but rather to gather ammunition for another round of controversy w/ her superiors.

4.  Here the questionnaire was prepared, and distributed at the office; the manner of distribution required not only Myers to leave her work but for others to do the same in order that the questionairre completed in order that the questionnaire be completed.

GAJ v. U.S. POSTAL SERVICE (3RD CIR—1986)

[#CB 22-35]

Facts:  The postmaster of the Wilkes-Barre post office had refused to re-hire him b/c of protected actions he had taken while previously employed by the Postal Service and b/c he is handicapped. Gaj complained to the USPS about safety matters and working conditions.  Gaj quit his employment b/c of the safety deficiencies.  There were several inconsistent reasons for denying his application.  Gaj alleged that the defendants violated Gaj’s first amendment rights by denying employment b/c of his safety complaints and his 5th Amendment rights by denying employment b/c of union activities.

Rules:

1.  Bivens:  Federal agent acting under color of authority violates an individual’s constitutional rights a cause of action against such agent for damages may arise.

· A Bivens action may be defeated, inter alia, in two situations:

1.  When Congress has provided an alternative remedy which is has explicitly declared to be a substitute for recovery directly under the constitution.

2.  And when the defendants demonstrate special factors counseling hesitation.

***2.  Connick Doctrine

Application:

1.  Gaj’s complaint concerned the noise level and conveyer belt maintenance, while in some instances such complaints might comprise criticisms of safety policies of the USPS and therefore rise to the level of public concern, this was not the case—rather Gaj was merely expressing himself as an employee dissatisfied w/ his own conditions of employment.

2.  The record as a whole revels that Gaj did not seek to inform the public that the USPS was not discharging its governmental responsibilities nor seek to bring light to actual or potential wrongdoig or breach of public trust.

CALLAWAY v. HAFEMAN (7TH Cir.—1987)

[#CB 22-38]

Facts:  Plaintiff complaints of sexual harassment by Dr. Moody were oral and informal.  She explains that she did not want to make a public issue of the allegations, which she viewed personal and confidential.  A performance evaluation was negative in tone and motivated by her reporting of her sexual harassment.  A meeting was held w/ the super to resolve the grievance.  Planitiff was dissatisfied that she was not transferred from under Moody’s supervision.  Therefter Moody allegedly subjected Callaway to a hostile work environment.  Under the reorganization, she was reassigned as an administrative assistant in  the Human Relations Department under Moody.  The plaintiff  was transferred to an office at Lincoln School, where she was the only administrative staff present.  She considers her new assignment to be de facto demotion.  Plaintiff was openly and publically critical of the reorganization plan.

Issue:  Whether the First Amendment protects a government employee who is allegedly retaliated against for making private complaints of sexual harassments?

Rule:

1. Pickering Balancing Test

2.  Connick Test:  If complaints cannot be fairly characterized as constituting speech on a matter of public concern, it is unnecessary for us to scrutinize the reasons for her transfer, even if such transfer is alleged to be mistaken or unreasonable.

· Was it the employee’s point to bring wrongdoing to light?

· Or to raise other issues of public concern, b/c they are of public concern?

· Or was the point to further some purely private interest?

[content, form, and context]

Application:

1.Callaway limited her complaints of sexual harassment to oral statements intended to be purely confidential.  She wanted her grievance to be resolved internally to avoid a public controversy that might split the black community of Madison—moreover, Callaway’s communications were always made in a context relating to the resolution of her personal dispute w/ Moody.

REASONABLE PREDICTIONS:  GOOD FAITH + REASONABLENESS THAT A MANAGER WOULD USE BEFORE MAKING AN EMPLOMENT DECISION
WATERS v. CHURCHILL (1994—JUSTICE O’CONNOR)

[#CB 22-41]

Facts:  After she was discharged, Churchill filed an internal grievance.  The president of the hospital, met w/ Churchill in regard to this and heard her side of the story…he then reviewed Waters’ and Davis’ written reports of their conversations w/ Ballew and Perkins-Graham, and had Bernice Magin, the hospital’s vice president of human resources, interview Ballew one more time…after considering all this, Hopper rejected Churchill’s grievance.

Issue: Whether the Connick Test should be applied to what the government employer thought was said, or to what the trier of fact ultimately determines to have been said?

Rules:

***1.  A public employer who reasonably believes [in good-faith] a third party report that an employer engaged in constitutionally unprotected speech may punish the employee in reliance on that report, even if it turns out that the employee’s actual remarks were constitutionally protected.

***2.  Greater deference to government predictions of harm used to justify restriction of employee speech than to predictions of harm used to justify restriction on the speech of the public at large

· Substantial weight to government  employer’s reasonable predictions of disrupitioin

· The government may have to make a substantial showing that the speech is, in fact, likely to be disruptive before it may be punished.

1.  We do not believe that the court must apply the Connick test only to the facts as the employer thought them to be, w/o considering the reasonableness of the employer’s conclusion—it is necessary that decision-maker reaches its decision in good-faith, but that alone is not sufficient.

2Reasonableness:  Need not be the care w/ which trials, w/ their rules of evidence and procedure, are conducted.  It should, however, be the care that a reasonable manager would use before making an employment decision—discharge, suspension, reprimand, or whatever else—of the sort involved in the particular case.  Only procedures outside the range of what a reasonable manager might use be condemned as unreasonable.

3.  An employee who makes an unprotected statement is not immunized from discipline by the fact that this statement is surrounded by protected statements.

Application:

*1.  Hopper, who made the final decision, had the word of two trusted employees, the endorsement of those employee’s reliability by three hospital managers, and the benefits of a face-to-face

*2. Discouraging people from coming to work for a department certainly qualifies as disruption.

DP CLAUSES CONFER TON AFFIRMATIVE RIGHT TO GOVERNMENT AID
RUST v. SULLIVAN (1991)

[CB #22-52]

Rules:

***1.  A refusal to fund protected activity w/o more cannot be equated w/ the imposition of a ‘penalty’ on that activity.

***2.  DP Clauses generally confer no affirmative right to government aid, even when such aid may be necessary to secure life, liberty, or property interest of which the government itself may not deprive the individual.”

· The government has no constitutional duty to subsidize an activity merely b/c the activity is constitutionally protected.

Application:

1.  The Secretary’s regulation do not force the Title X grantee to give up abortion-related speech; they merely require that the grantee keep such activities separate and distinct fro Title X activities.  Title X expressly distinguishes b/w a Title X grantee and a Title X project.  

2.  The regulation govern the scope of the Title X project’s activities and leave the grantee unfettered in its other activity—its is simply is required to conduct those activities through programs that are separate and independent from the project that receives Title X funds.

***3.  IN contrast:  Unconstitutional cases—involved situations in which the government has placed a condition on the recipient of the subsidy rather than on the program or service, thus effectively prohibiting the recipient from engaging in the protected outside the scope of the federally funded program.

*4.  The employees remain free, however to pursue abortion related activities when they are not acting under the auspices of the Title X project.  The regulations which govern soley the scope of the Title X project’s activities when they are not acting under the auspices of the Title X project—they do not restrict in any way activities of those person acting as private individuals.

*5.  Title X clients are in no worse position than if Congress had never enacted Title X.  The financial constraints that restrict an indigent women’s ability to enjoy the full range of constituationally protected freedom of choice are the product not of government restriction on access to abortion, but rather of her indigency.

RUST DOCTRINE: STRIKERS + FOOD STAMPS
LYING v INT’L UNION, UAW (1988—JUSTICE WHITE)

[#CB 22-58]

Facts:  § 109 provided that no household may become eligible to participate in the program during any time period in which any household member is on strike.  The petitioners brought suite against Secretary of Agriculature, contending that Section 1098 violates 1st Amendment of free expression and free association, and 5th Amendment EP.  

Rule:

1.  Constitutional guarantees of freedom do not confer entitlement to such funds as may be necessary actually to realize the advantages of such freedoms.

Application:

1.  Striker’s right of association does not require the Government to furnish funds to maximize the exercise of that right (no affirmative duty to facilitate a constitutional right).

ABANDONING THE PROMISE OF ROTH AND PERRY; OR ARE “UNCONSTITUTIONAL CONDITIONS” SNEAKING THROUGH THE BACK DOOR

1.  Contraction of the scope of constitutionality congnizable interests—Bishop (Property), Paul (Liberty), and Siegert (liberty)

2.  Erosion of the presumption that due process requires a meaningful pre-deprivation hearing (Arnett)

3. “Public Concern” threshold to first Amendment review in public employee speech cases (Connick).

4.  Wide deference to management in applying the Pickering-Connick balancing test.

5.  “Unconstitutional conditions” sneak back as “program definitions” (Rust, Lyng)
PRIVATE MESSAGE IMPLEMENTED BY GOV’T ACTORS:  1ST AMENDMENT PROTECTIONS
LEGAL SERVICES CORP. v. VELAZQUEZ (2001)

[#CB 22-60]

Facts:  Legal Services Corporation established to distribute funds appropriated by Congress to eligbiel, local legal-services organizations, “for the purposes of providing financial support for legal assistance in non-criminal proceedings or matters to persons financially unable to afford legal assistance.  Section 504 prohibits: any legal services that initiates legal rep or participates in litigation in an effot to reform a Federal or state welfare system.

Rule:

***1.  Rust upholds viewpoint-based funding restrictions when the government is itself the speaker or where government uses private speaker to transmit info pertaining to its own program 

Application:

1.  By contrast, under LSC program, the funded speaker—the legal service lawyer—is not conveying the government’s message.  Rather the attorney is acting in a private capacity (to represent the best interests of the client), albeit the attorney is funded to do this in order to accomplish the broader government objective of providing legal services to the poor and insuring the proper function of the civil justice service.

2.  Gov’t is setting up a situation to support a private message.

3 LEVELS OF PUBLIC/PRIVATE MESSAGES

1.  Gov’t states a message (Dept’s statement)

2.  Rust:  Government is speaking as a messenger, but through private individuals.

3.  Velazquez: Government sets up a scheme of private message through a government actor.

C.  Substantive Due Process & Equal Protection

1.  Employee Dress and Appearance; sexual identity discrminination

AMENDMENT IX (1791)

The enumeration in the Constitution, of certain rights, shall not be construed to deny or disparage others retained by the people.

AMENDMENT X (1791)

The powers not delegated to the United States by the Constitution, nor prohibited by it to the States, are reserved to the States respectively, or to the people.

LEGAL REGULATION OF EMPLOYEE DRESS AND APPEARANCE: AN OVERVIEW

I.  The individual employee K:

1.  American law assumes that a business owner has an inherent property entitlement to set dress codes and appearance standard, unless a specific rule of law impinges on that power or unless the employer agrees by contract to waive its entitlement.

II.  Collective Bargaining:

1.  NLRA:  The employer may not unilaterally institute a dress code or change past policy w/o conferring in good faith w/ the union.  The statue itself creates the right of employees, w/ certain exceptions/ to wear union buttons and insignia while on the job.

2.  Arbitration process:  May require the employer to justify dress code rules by reference to bona-fide job related criteria.  Aribitral law creates DP rights for unionized employees (e.g., most arbitrators will require the employer to give fair notice of dress code requirement before instituting discipline and to actually prove employee misconduct in order to justify discipline).

III.  Constitutional Law

1. We do not have a constitutional right to dress as w please.

Why, in practice, constitutional protection of appearance autonomy is quite narrow?

1.  The Constitution’s individual rights guarantees apply only to the actions of government not to actions of private entities.

2.  Whereas the Constitution does apply to actions of public employers, the courts have watered down the rights of public employees by “balancing” them against the countervailing managerial interests of government as employer.  Deference to management.

Application:

(A) Due Process and Liberty Interests:

· Supreme Court:  Upheld against DP challenge a police dept’s detailed dress code , including a rule that regulated the length and width of men’s sideburns.
(B)  Religious Freedom:  The right of religious free exercise is particularly weak b/c balanced against both the managerial interests of government and the countervailing 1st Amendment prohibition against governmental establishment of religion

(c) Free Expression:  The courts occasionally hold that certain appearance practices are akin to speech and therefore protected by the 1st amendment.  Such as pupils constitutionally protected against discipline for wearing a black armband to class to protest Vietnam.  But most “routine” appearance practices are not accorded free-speech protection even though they are expressive in nature

IV. CIVIL RIGHTS LAW

1.  These laws provide employees w/ some protections for dress and appearance practices link to race, color, sex, national origin, age, physical or mental disability.

2.  The protections are narrow for two reasons:

a. In order for the employee to have legal protection, the dress or appearance practice must be tied to a statutorily forbidden category of discrimination.  Thus, it the category is not statutorily covered, its not protected. (e.g., effeminate men and butch women are not protected).

b. Under prevailing doctrine, there are number of ways in which the employer’s business interest may be held to outweigh the employee’s interest in appearance autonomy.

Application:

(a).Race:  Cases hold that the employer may adopt a facially race-neutral dress and grooming code, even if the code differentially constrains one racial group (e.g, so longs as the rule applies on paper to all employees, employers may forbid the wearing of corn rows).

(b). Religion: Civil rights law provides some protections for religiously based appearance practices, but the protections are balanced and watered down by managerial interests..

(c). Gender:  Civil rights laws establishes very important protections for women employees regarding dress and appearance and has significantly advanced appearance autonomy.  However, the courts also place numerous limiting interpretations that actually reinforces gender stereotypes.

Title VII renders unlawful dress and grooming requirement applied only to one sex and dress codes based on “impermissible” stereotypes.

However, not all disparate treatment of the genders is illegal; some gender stereotypes are permissible.  

· So long as some dress and grooming requirement are ostensibly applied to both men and women, the specific content of the rules and specific expectations about appearance may distinguish on the basis of sex.

The law distinguishes b/w grooming codes (requiring proper hygiene and a neat, professional appearance) and attractiveness requirement (evaluation of employees on the basis of conventional notions of physical beauty or sexual allure).

· Grooming codes are legal

· Crudely enforced or grossly gender-discriminatory attractiveness requirement may be unlawful under some circumstances, but there are so many loopholes and ambiquities in the law that a well-counseled employer can probably find a legal way to evaluate employees on the basis of conventional attractiveness.

ROWLAND v. MAD RIVER LOCAL SCH. DISTR. (1985)

[#CB 26-33]

Dissent

Facts:  A public school employee was fired b/c she revealed her sexual preferences to her fellow co-workers.  The speech let to a public conversation.

Issue:  Whether non-disruptive speech ever can constitutionally serve as the basis for termination under the First Amendment?

Whether non-disruptive speech eve can constitutionally serve as a basis for termination under the First Amendment?

Rule:

***1.  It is the topic of the speech at issue, and not whether a debate on that topic is yet ongoing, that Connick directed federal courts to examine.  

V.  PUBLIC SECTOR COLLECTIVE BARGAINING & THE 

      CONSTITUTION

A.  Exclusive representation and access to government decisionmaking

BACKGROUND ON THE 1st AMENDMENT (PART 2):

ACCESS TO PUBLIC PROPERTY & GOVERNMENT OFFICIALS

1.  Access Branch:  

a. Sub-branch #3: Access to and/or use of public property and resources for expressional activity.  It requires government to refrain from censorship and requires government to make public space and resources available for expressional activity.  Caveat:  The prevailing doctrine does not affirmatively oblige government to subsidize the exercise of constitutional rights and freedoms.  These doctrines concern not only tangible property, such as public sidewalks and parks, but also intangibles such as airwaves.

b. Sub-branch #2:  Whether and when would-be speakers are entitled to be heard by the government, that is whether and when they may insist that government officials listen to them.
Terminology

1.  Content Neutral:  Government regulation should be content neutral (unless there is an compelling or overriding reason for suppressing a particular form of speech on account of its substantive content or message—strict scrutiny balancing test).

2. Content-based Discrimination:  Regulation that directly or indirectly impedes or penalizes expression b/c of or w/ respect to its content or message.  

Sub-categories of content-based Discrimination

1.  Viewpoint Discrimination:  Government targets speech on the basis of point of view or substantive position expressed, e.g., a rule barring public school teachers from presenting evolution in an approving light.

· Always highly suspect (Government can only justify it by compelling or overriding government interest)—strict scrutiny.

2.  Subject-matter discrimination:  Exclusion or disparate treatment of certain topics of discussion, regardless of point of view on that topic which  would-be speakers would express, e.g., Mosley, where a Chicago ordinance barred non-labor picketing, but permitted labor picketing. (Contrast:  if the ordinance permitted anti-union picketing, but not pro-union picketing, this would be viewpoint discrimination).

The line b/w viewpoint and subject matter can be blurry, e.g., Justice Brennan’s dissent in PEA, is that a purported subject-matter discrimination is really a covert form of viewpoint discrimination.

3.  Status-or-identity-based discrimination:  Discrimination based on the status or identity of the intended speaker. For example, regardless of viewpoint, and w/in certain limits, regardless of subject-matter, you can only speak in the US Supreme Court if you are a clerk or member of the bar of that court and represent a party in case properly before it.

“Types” of public property or space

1.  Traditional or quintessential public forum:  The town square or city park.

2.  Designated public forum:  The city builds a town hall w/ an auditorium that is used for town meetings and is also rented to members of the public for artistic and educational programs.

3. Restricted-use area that is not a forum:  A classroom in the public school is a forum for discussion, but ordinarily only for discussion by and b/w teachers and students, not members of the public.

Content-based Restrictions on Access

A basic maxim of First Amendment law is that content-based regulation of speech and content-based exclusion of expression from a public forum are constitutionally suspect.  This a good, but very general starting point of analysis.  Many broad statements in cases do not hold up.

· Some content-based discriminations in access to public property and resources have been found constitutional—indeed, content-based discrmination is sometimes permitted even when government act directly to suppress speech, as, e.g., in the case of illegal secondary-boycott picketing.

2.  PEA: 

a. Viewpoint-based exclusion of expressional activity from a public forum (where a “traditional” or “designated” forum as such) is constitutionally forbidden, unless justified by a compelling government interest [see 30-15].

b. All forms of content-based discrimination in access to a public forum require a compelling justification.
3.  However, Mosley holds: Subject-matter selectivity (and presumably, status-selectivity) are permissible regarding access, even to a quintessential public forum, if government shows “substantial” or “mid-level” justification. [see 30-3]

4.  PEA: It is generally agreed that “time, place, and manner” restrictions are permitted in a public forum, but only if they are content-neutral and narrowly tailored to a serve a substantial government interests (i.e., Mid-level scrutiny].  

5.  The tension b/w  Mosely and PEA illustrates a continuing uncertainty in public-forum doctrine.  B/c the leading cases reaching the Court have been characterized as involving restricted use forums.

6.  Regarding access to restricted-use forums and restricted-use areas (non-forum), subject-matter and status exclusions that are viewpoint-neutral can be sustained on a showing that they are rationally designed to serve a legitimate government interest (rational-basis scrutiny)

SELECTIVE EXCLUSION OF EXPRESSION AND THE 1ST AMENDMENT

	
	TRADITIONAL OR QUINTESSENTIAL PUBIC FORUM


	DESIGNATED PUBLIC FORUM
	RESTRICTED-USE AREA (NOT A FORUM)

	VIEWPOINT


	Compelling basis; strict scrutiny
	Compelling basis;

Strict scrutiny
	Compelling basis; strict scrutiny



	SUBJECT-MATTER


	Compelling (PEA), but Mosley says substantial (Mid-level scrutiny) (this box is the Mosley case)


	Compelling (PEA) 

Or

Substantial (Mosley)
	Rational basis; mininum rationality

	STATUS/ID


	Compelling (PEA)
Or

Substantial  (Mosley)


	Compelling (PEA) or substantial (Mosley) (this box is the City of Madison, in effect applying strict scrutiny)


	Rational basis (PEA and Knight; logically, Ark. Highway falls here, although that case imposes no burden on government)


1ST AMENDMENT (EXPRESSIVE CONDUT—PUBLIC FORUM)—SUBJECT MATTER  RESTRICDTIONS ALONE IS PROHIBITED, UNLESS THERE IS SUBSTANTIAL GOVERNMENT INTEREST—MID-LEVEL SCRUTINY
POLICE DEP’T, CITY OF CHICAGO v. MOSLEY (1972—JUSTICE MARSHALL)

[#CB 30-2]

Facts:  A federal postal employee, who for seventh month prior to an enactment of a statue (prohibiting pickets on a public way w/in 150 ft of any primary or secondary school while the school is in session…but does permit peaceful labor-dispute related picketing) frequently picketed peacefully the school by himself to protest black discrimination.  He brings this action alleging a constitutional rights are violated in that 1) that statue punished activity protected by the 1st amendment; and (2) by exempting only peaceful labor picketing from general prohibition, thus a equal protection violation occurred under 1st and 14th Amendments.

Issues:

1.  Whether this selective exclusion from a public place is permitted?

2.  Whether there is an appropriate government interest suitably further by the differential treatment?

3. If so, whether the ordinance advances that objective manner consistent w/ the commands of the EPC?

Rules:

***1.  Once a forum is opened up to an assembly or speaking by some groups, government may not prohibit others from assembly or speaking by some groups, government may not prohibit others from assembling or speaking on the basis of what they intend to say.  Selective exclusion from a public forum may not be based on content alone, and may not be justified by reference to content alone.

· It is recognized that reasonable ‘time, place, and manner’ regulations of picketing may be necessary to further significant government interest.  B/c picketing plainly involves expressive conduct w/in the 1st Amendment rubric, discriminations among pickets must be tailored to server a substantial gov’t interest [i.e., MID-LEVEL SCRUTINY]
Application:

***1.  Ordinance itself describes impermissible picketing not in terms of time, place, and manner, but in terms of subject matter.  Thus, the regulation slips from the neutrality of time, place, and circumstances into a concern about content.  This is never permitted

***2.  Although, preventing school disruption is a city’s legit goal, Chicago itself has determine that peaceful labor picketing during school hours is not undue interference w/ school—‘Peaceful’ non-labor picketing, however “peaceful” is determined, is obviously not more disruptive than “peaceful labor picketing—such unequal treatment is exactly was condemned under Niemotko—EPC case.

***3.  Chicago may not vindicate its interest in preventing disruption by the wholesale exclusion of picketing on all but one preferred subject—Chicago ordiance imposes a selective restriction on expressive conduct far “greater than is essential to the furtherance of a substantial government interest.”
STATUS/ID + DESIGNATED PUBLIC:  CANNOT BE REQUIRED TO DISCRIMINATE ON BASIS OF EMPLOYMENT STATUS—STRICT SCRUTINY
CITY OF MADISON, SCH. DT. v. WISC. EMPLOY. REL. COMM’N (1976—CHIEF JUSTICE BURGER) [#CB 30-6]

Facts: Negotiations commenced for renewal of a CBA and MTI submitted a number of proposals, among them called for the inclusion of a “fair share” clause, which would required all teachers, whether union or non-union members to pay union dues to defray the cost of collective bargaining.  During the same month of stalled negotiations, tow members of the bargaining unit (but non-union members) expressed opposition to the proposal.  At the school board’s public meeting  Holmquist was given the floor and stated he represented an informal committee of 72 teachers who signed a petition calling upon a one-year delay on fair share implementation until the proposal was closely analyzed.  He also stated that the teachers were confused about the proposal’s meaning and only ask that all alternatives be presently clearly to all teachers and more importantly to the general public to whom we are all responsible.  Later that evening, the Board voted a proposal asceeding to all union demands, except the “fair share” provision.  MTI accepted the proposal and K was signed.  MT filed a complain w/ state employment relations commission asserting the Board commited a ULP by permitting Holmquist to speak, while the union and board were engaged in negotiations.

Rule:

***1.  When the Board sits in public meetings to conduct public business and hear views of the citizens, it may not be required to discriminate b/w speakers on the basis of employment or content of their speech.  [DESIGNATED PUBLIC + STATUS/ID = STRICT SCRUTINY]

Application:

**1.  Where the state has opened a forum for direct citizen involvement, it is difficult to find justification for excluding teachers who make up the over-whelming proportion of  school employees and who are most vitally concerned w/ the proceedings—it is conceded that any citizen could have presented precisely the same points and provided the board w/ the same info as did Holmquist.

**2.  He addressed the school board, not merely as one of its employees, but also as a concerned citizen, seeking to expressed his view on important government decision.

***3. Holmquist did not seek to bargain or offer to enter into bargain w/ the board, nor does it appear that he was authorized by any other teachers to enter into any agreement on their behalf.

*4.  The order prohibits speech by teachers on matters subject to CBA—there virtually no subject concerning the operation of the school system that could not be characterized as a potential subject of collective bargaining.

RESTRICTED USE AREA + STATUS/ID = RATIONAL BASIS. & 1ST AMENDMENT DOES NOT IMPOSE AFFIRMATIVE OBLIGATION FOR GOVERNMENT TO LISTEN TO THE PROTECTED ACT (NO BURDEN ON THE GOVERNMENT—RATIONAL BASIS)
SMITH v. ARKANSAS STATE HIGHWAY EMPLOYEES LOCAL 1315 (1979—PER CURIAM)

[CB #30-11]

Facts:  In grievance proceedings intiated by employees of the Arkansas State Highway Department, the State Highway Commission will not consider a grievance unless the employee submits his written complaint directly to the designated employer rep.

Rule:

***1.  The 1st Amendment does not impose any affirmative obligation on the government to listen, to respond or, in this context, recognized the association and bargain with it.

Application:

**1.  There is no claim that the Commission has prohibited its employees from joining together in a union or from persuading other to do so, or from advocating any particular ideas—no claim of retaliation or discriminatin proscribed by the 1st Amendment. [although if the employees were private they would find relief under NLRA).

**3.  Rather the complaint of the union is simply that the Commission refused to consider or act upon grievances when filed by the union rather than by employees directly.

RESTRICTED USE (NON-PUBLIC FORUM) + STATUS = RATIONAL BASIS.  LEVEL OF ANALYSIS HINGED ON THE CHARACTER OF THE PROPERTY
PERRY EDUCATION ASSN (PEA) v. PERRY LOCAL EDUCATORS’ ASSN (1983—JUSTICE WHITE) [#CB 30-13]

Facts:  PEA is the duly elected exclusive bargaining representatives for the teachers of Perry Township.  A CBA with the Board provided that PEA, but not other union, would have access to the interschool mail system and teacher mailboxes in the Perry Township schools for the discharge of exclusive rep duties  of representing the bargaining unit and its individual members w/o having to proved equal access to rival unions and no access rights to any other “school employee organization”—term of art  defined by IN law as union.

Issue:

1. Whether the 1st Amendment applicable to the states by virtue of the 14th Amendment, is violated when a union that has been elected by public school teachers as their exclusive bargaining rep is granted access to certain means of communication, while such access is denied to a rival union?

Rules:

***1.  The existence of a right to access to public forum and the standard by which limitations upon such right must be evaluated differ depending on the character of the property at issue [i.e., what type for forum is it?  Is it public, designated, restricted-use?] and whether they are reasonable in light of the purposes which the forum at issue serves.

a.  Quintessential Public Forum [Strict Scrutiny]:  Government may not prohibit all communication activity, unless there is a compelling state interest that is narrowly drawn to achieve that end.  The state may enforce regulations  of the time, place, and manner of expression which are content neutral, are narrowly tailored to serve a significant government interest and leave open ample to alternative channels [i.e., Time, place, and manner neutral restrictions:  Mid-level scrutiny]

b.  Designated Pubic Forum:  The constitution forbids a state to enforce certain exclusions from a forum generally open to the public, even if it was not required to create the forum in the first place. Reasonable time, place, and manner restrictions (TPM) are permissible and content-based prohibition must be narrowly drawn to effectuate compelling state interests.

c.  Restricted use area (not a forum—Rational Basis):  In addition to TPM restrictions, the state may reserve the forum for its intended purposes, communicative or otherwise, as long as the regulation on speech is reasonable and not an effort to suppress expression merely because public officials oppose the speaker’s view—the State has not less than a private owner of property, has a power to preserve the property under its control for use to which it was lawfully dedicated.

· Implicit is the right to make distinctions on access on the basis of subject matter and speaker identity—may be  impermissible in public forum, but are inherent in the process of limiting a nonpublic forum to activities compatible with the intended purpose of the property—basis of evaluation → whether they are reasonable in the light of the purposes which the forum serves.

***2.  When Government property is not dedicated to open communication the government may—w/o further justification—restriction use to those who participate in the forum’s official business.

· A government property that has not been made a public forum, not all speech is equally situated, and the state may draw distinction which related to the special purpose for which the property is used.

Application:

1.  The internal mail system, at least by policy, is not held open to the general public.

*2.  There is no indication from record that the school mailboxes and interschool delivery system are indiscriminately open to the public.  Permission to use the system to communicate w/ teachers must be secured from the individual building principal—no record to indicated that the permission has been granted as a matter of course to all who seek to distribute material.

3.  We can only conclude that schools do allow some outside organizations such as the Y, Boy Scouts, and other civic and church organization to use the facilities—this type of selective access does not transform government property into a public forum.

*4.  Even if we assume that by granting such access has created a “limited” forum, the constitutional right to access would in any event extend only to other entities in similar character—while a forum might gbe open to Girl Scouts, local boys club and other organization that engaged in activities of interests and educational relevance to students, they would not as a consequence be open to an organization such as PLEA, which is concerned w/ the terms and conditions of teacher employment. 

*5.  There is no indication the Board intended to discourage one viewpoint and advance another—it is more accurate to characterize the access policy as based on the status of the respective unions rather than their views.

6.  The differential access is reasonable b/c its is wholly consistent with the district’s legit interest in “preserving the property for the use of which it is lawfully dedicated”—enables the PEA to peform effectively its obligation as exclusive rep of all Perry Township teachers.

*7.  The reasonableness of the limitation on PLEA’s access to the school mail system is also supported by the substantial alternative channels that remain open for union-teacher communication to take place.

POLICY MAKING SESSION=RESTRICTED USE FORUM + STATUS = RATIONAL BASIS

MINN. STATE BD. FOR COMMUNITY COLLEGES v. KNIGHT (1984—JUSTICE O’CONNOR)

[#CB 30-23]

Facts:   The State of Minnesota authorizes its public employees to bargain collectively over terms and conditions of employment.  It also requires public employers to engage in official exchanges of views w/ their professional employees on policy questions relating to employment but outside the scope of mandatory bargaining.  If professional employees forming an appropriate bargaining unit have selected an exclusive rep for mandatory bargaining, their employer may exchange views on non-mandatory subjects only with the exclusive rep.  MCCFA has “met and negotiated” and “met and conferred” w/ the State Board.  MCCFA and the Board established “meet and confer” committees to discuss questions of policy applicable to the entire system. ON the campus level, the MCCFA chapters and college administrators created a local “meet and confer” to discuss questions of policy applicable to only the campus itself.  Not every member in the bargaining unit is a member of the union, and the MCCFA has selected only its own members to represent it on “meet and confer” committees (fiscal planning, curriculum, student affairs, academic accredition, evaluation of administrators—all matters w/in the control of college administrators and State Board).  Accordingly, all faculty have been free to communicate to the State Board and to local administrators their views on questions w/in the coverage of the statutory “meet and confer” provisions.

The plaintiffs contend that by granting MCCFA the right to select the faculty reps for the “meet and confer” committees and by permitting only the selection of members, the PELRA unconstitutionally deprives non-MCCFA teachers of a fair opportunity to participate in the selection of governance representatives.

Issue: Whether this restriction on participation in the non-mandatory subject exchange process violates the constitutional rights of professional employees w/in the bargaining unit who are not members of the exclusive representative and who may disagree w/ its view?

Rules:

***1.  When the government makes general policy, it is under no greater constitutional obligation to listen to any specially affected class than it is to listen to the public-at-large—the constitution does not grant to members of the public generally a right to be heard by public bodies making decisions of policy.

· Public bodies may confine their meeting to specified subject matter and may hold non-public session to transact business.
· Policy making organs in our system of government have never operated under a constitutional restraint requiring them to afford every interested member of the public an opportunity to present testimony before any policy is adopted.
***2. Smith v. Arkansas:  Nothing in the 1st Amendment or this court’s case law suggest that the rights to speak, associate, and petition require government policymakers to listen or respond to individual’s communications on public issues.
Application:

*1.  A “meet and confer” session is not obviously a public forum—MN college administrators convene to obtain faculty advice on policy questions have neither by long tradition nor by government designation been open for general public participation.

*2.  “meet and confer’ sessions are occasions for public employers, acting soley as instrumentalities of the state, to receive policy advice fro their professional employees—MN has simply restricted the class of person to whom it will listen in its making of policy.

*3.  Apellees’ speech and association rights have not been infringed by MN’s restriction of participation in “meet and confer” sessions to the faculty’s exclusive rep.  The State has in no way restrained the appellee’s freedom to speak on any education-related issue or their freedom to associate or not to associate w/ whom they please, include the exclusive rep.  Nor has the state suppressed any ideas—a person’s right to speak in not infringed when government simply ignores that person while listening to others.

*4.  MCCFA ability to retaliate by not selecting those who dissents from its views no more unconstitutionally inhibits appellees’ speech than voters’ power to reject a candidate for office inhibits the candidate’s speech.

5.  The state has a legit interest in ensuring that its public employers hear one, and only one, voice presenting the majority view of its professional employees on employment related policy questions, whatever other advice they may receive on those questions, whatever other advice they may receive on those question—permitting selection of the “meet and confer” representative to be made by the exclusive rep, which has its unique status by virtue of majority support w/in the bargaining unit, is a rational means of serving the interests.

VI.  PUBLIC SECTOR COLLECTIVE BARGAINING & THE 

       CONSTITUTION

A.  Basics

NATIONAL LABOR RELATIONS ACT

UNFAIR LABOR PRACTICES

Sec. 8. (a) It shall be an unfair labor practice for an employer—

(3) [Permits Union Shop] By discrimination in regard to hire or tenure of employment or any term or conditon of employment to encorage or discourage membership in any labor organization:  Provided, That nothing in this Act, or in any other statue of the United States, shall preclude an employer from making an agreement with a labor organization [bona fide union—not company union] (not established, maintained, or assisted by any act defined in section 8(a) of this Act as an ULP) to required  as condition of employment membership [merely dues paying] therein on or after the 30th day following the beginning of such employment or the effective date of such agreement, whichever is the later, (i) if such labor organization is the representative of the employees as provided in section 9(a), in the appropriate collective bargaining unit covered by such agreement when made [and has at the time of the agreement was made or within the preceding 12 months received from the Board a notice of compliance with Section 9(f), (g), (h)], and (ii) unless following an election held as provided in section 9(e) within one year preceding the effective date of such agreement, the Board shall have certified that at least a majority of the employees eligible to vote in such election have voted to rescind the authority of such labor organization to make such an agreement:  Provided further,[ No employer can carry out union security if…] That no employer shall justify discrimination against an employee for non-membership in a labor organization (A) if he has reasonable grounds for believing that such membership was not available to the employees on the same terms and conditions generally applicable to other members [If a union wants an enforceable union security, it cannot discriminate in either admittance or revoking membership b/c of race, politics, gender, etc—except if one does not abide by union goals or violate union rules], or (B) if he denied or terminated for reasons for believing that membership was denied or terminated for reasons other than the failure of the employee to tender the periodic dues and the initiation fees uniformly required as a condition of acquiring or retaining membership.

(b) It shall be an unfair labor practice for a labor organization or its agents –

(2)  to cause or attempt to cause an employer to discriminate against an employee in violation of subsection (a)(3) or to discriminate an employee with respect to whom membership in such organization has been denied or terminated on some ground other than his failure to tender periodic dues and the initiations fees uniformly required as a condition of acquiring or retaining membership;

LIMITATIONS

Sec. 14. (b)  Nothing in this Act shall be construed as authorizing the execution or application of agreement requiring membership in a labor organization as a condition of employment in any State or Territory in which such execution of application is prohibited by the State or Territorial law [i.e., NLRA preemptive union security effect is not binding in “Right-to-Work” States—unlike RLA Title I § 1 11th (a)-(b)]
INDIVIDUAL WITH RELIGIOUS CONVICTIONS

Sec. 19.  Any employee who is a member of and adheres to established and traditional tenets or teachings of a bona fide religion, body, or sect which as traditionally held conscientious objection to joining or financially supporting labor organizations shall not be required to join or financial support any labor organization as a condition of employment; except that such employee may be required in a contract b/w such employee’s employer and a labor organization in lieu of periodic dues and initiation fees, to pay sums equal to such dues and initiation fees to a nonreligious, nonlabor organization charitable fund exempt from taxation under section 501©(3) of title 26 of the Internal Revenue code, chosen by such employee form a list at least three such funds, designated in the K of if the K fails to designate such funds, then to any such funds chosen by the employee.  If such employee holds conscientious objections pursuant to this section request the labor organization to se the grievance-arbitration procedure on the employee’s behalf, the labor organization is authorized to charge the employee for the reasonable cost of using such procedure.

LABOR MANAGEMENT RELATIONS ACT

RESTRICTIONS ON PAYMENT TO EMPLOYEES REPRESENTATIVES

Sec. 302 ©. The provisions of this section shall not be applicable [hence made LEGAL] (4) with respect to money deducted from the wages of employees in payment of membership dues in a labor organization:  Provided, That the employer has received from each employee, on whose account such deduction are made, a written assignment which shall not be irrevocable for a period of more than one year, or beyond the termination date of the collective agreement, which ever occurs sooner;[“DUES CHECK-OFF”]  

UNION SECURITY IN A NUTSHELL

I.  Background and Definitions:

1.  Union Security:  A legal device that compel employees to join or support a union in order to obtain or retain employment w/ the employer. Typically, the union and the employer agree in the CBA that some form of support for the union will be a conditions of employment.

· Hence, a Union-Security Agreement is a creature of a K (with a few, exceedingly rare exceptions)—in other countries it’s mandated by statue.

4.  Types of Union security in the US are:

A.  Closed Shop:  The employer agrees to make full membership in good standing in the union a condition of employment for all members of the bargaining unit. [Illegal under the LMRA, Taft-Hartley Amendments of 1947].

B.  Union Shop:  “Membership” in the union is a conditions of employment beginning on and continuing after the 30th day of employment (under the RLA, on and after the 60th day).  In a union shop, full membership in good standing is not required in order to get hired—NLRA § 8(b)(3).

C. Maintenance-of-membership shop: As a condition of employment, any bargaining unit member who is or subsequently chooses to become a member of the union must maintain union “membership” during the life of the K—under this arrangement no one is ever required to join the union or order to get hired, only that if you choose, you remain a member till end of K.

II.  The Basic Rule of Union Security:

1.  General Motors:  Membership—“the periodic payment of amounts equal to normal dues and fees.”

· NLRA § 8(b)(3):  membership—only the pro-rata financial contributions (even if the union refuses to take the money), but nothing else can be required as a condition of employment
· “Real membership”:  The purposes of determining the rights and responsibilities of participation in union affairs (who is allowed, who is may run for office
· Policy Rationale: Separate the employee’s job rights from his/her membership status—to insulate the employee from union interference w/ his/her employment status b/c s/he does not join or is in bad graces with the union.
· Regardless of what the K says, the union cannot lawfully pressure or even request the employer to discharge an employer b/c s/he is not a member in good standing (assuming s/he continues to tender dues)—NLRA § 8(b)(2) is violated by attempting to secure a discharge in violation of GM rule and employer violates NLRA § 8(a)(3), if it actually discharges.
2.  Full union members (i.e., “good standing”): Those who actually join and participate in the union’s affairs.

3.  Dues Payers: Those who tender dues and fees soley in order to maintain employment.

4.  Dues Objectors:  Dues payers who seek a reduction in the amount of their payment b/c of ideological objection to specific uses to which the union puts the money.

III.  K Language and Union Informational-Duties

1.  NLRB: The DFR requires a union seeking to maintain a union shop to notify all bargaining unit members that they have the right under General Motors to refrain from full membership and the further right under Beck to object to the expenditures of compelled dues for certain purposes, unrelated to maintenance and negotiation of the CBA, arbitration, and grievance proceedings.
(Paperworkers Int’l Union [Weyerhauser Paper Co.], 320 NLRB 349 (1995); California Saw and Knife Works, 320 NLRB 224 (1995)).

· Marquez:  Rejected the view that the mere inclusion of “good standing” language in a CBA is itself a ULP.

IV.  STATUTORY DETAILS:

1.  LMRA § 302 ©(4):  Permits a device called a dues check-off under which the bargaining unit members agree (must be in writing) to have union dues deducted from their paycheck and forwarded by the employer directly to the union.

2.  NLRA § 19:  Allows individuals who hold religious objections to withhold union dues payments, except that the K may require charitable contributions in lieu of dues.

· Section 19 permits religious conscientious objection, but not political conscientious objection; therefore it may be an “establishment” of religion in violation of the establishment clause of 1st Amendment.

V.  PREEMPTION, STATE LAW, AND THE FUTURE OF UNION SECURITY:

1.  NLRA § 14(b) [one of the most controversial parts in the Act):  The states are permitted to prohibit union security agreement (“Right-to-Work” states) that would otherwise be lawful under the Act—exception to the general principle that the NLRA preempts state law.

2.  RLA:  does preempt state law with respect to union security.

VI.  DUES OBJECTORS AND IDEOLOGICAL EXPENDITURES

1.  There are restrictions on what types of expenditures union may make with compelled dues (as distinct from dues money paid in by full members).

· The test to distinguish “routine” from “non-routine” (objectionable) expenses is articulated in Ellis: Compelled dues may only be used, over the objection, for “expenditures [that are] necessarily or reasonably incurred for the purposes of performing the duties of an exclusive representative of the employees in dealing w/ the employer on labor-management issues.”
a. Expenditures outside the category: Political causes (e.g., supporting social legislation)—. they cannot spend money from dues objectors—objectors are entitled to a pro-rata share of the portion of his/her dues directed towards non-routine expenditure

b. The routine/non-routine line is drawn as a matter of statutory construction in a private the private sector.

	
	RLA (HANSON, STREET, ELLIS)


	STATE PUBLIC-SECTOR CBA SCHEME

(ABOOD)


	NLRA

(BECK)

	Does the enforcement of a union-security clause involve government action?


	Yes, at least in a right-to-work state (RLA preempts state right-to-work laws).
	YES
	NEVER DECIDED (under § 14(b), NLRA does not preempt state right-to-work law)


	
	RLA (HANSON, STREET, ELLIS)


	STATE PUBLIC-SECTOR CBA SCHEME (ABOOD)


	NLRA

(BECK)

	Does the Constitution permit the parties (ER/Union) to condition employment on payment of pro-rate share of amounts expended on “routine” collective bargaining cost?


	YES

(Hanson)
	YES

(Abood)
	QUESTION AVOIDED BY STATUTORY INTERPREATION (Beck); on the authority of Hanson and Abood, presumably “Yes.”

	May compulsory dues or agency fees be used to defray non-routine (“political”) costs?


	TO AVOID THE CONSTITUTIONAL QUESTION, STATUE INTERPRETED TO FORBID SUCH EXPENDITURES

(Street)


	THE CONSTIUTIONAL FORBIDS SUCH EXPENDITURES

(Abood)
	TO AVOID THE CONSTITUTIONAL QUESTION, STATUES INTERPRETED TO FORBID SUCH EXPENDITURES

(Beck)


THE LOGIC OF US PRIVATE-SECTOR LABOR LAW (PART II—PART I APPEARS ON PGS 9-30]

1.  The Congressional scheme places great responsibilities upon the exclusive representative (Abood); and, the union’s performance of its responsibilities and duties—which benefit all bargaining-unit members, whether or not they are union members—requires expenditures of considerable funds; free rider problems will result if the only sources of such fund is voluntary payment by committed union members (Hanson, Street, Abood).

2.  Congress’ solution is to permit unions to negotiate union-security arrangement under which the employees agree to require union “membership” as a condition of employement

3.  Fidelity to Congressional policy (solve free-rider problems) and respect for rights of dissent and freedom of association imply that:

· “membership”: Union security purposes is limited to payment of regular dues and fees.
· Unconsented dues payment may be spend only on core collective bargaining activities (Street, Abood, Beck, Ellis); unions may spend money on “political causes” (assuming no campaign-finance law barrier), but “political expenditures” may be defrayed only with consented dues money.

DUES-CASE ANALYSIS

1.  Which statutory scheme?

· RLA (Hanson, Street, Ellis)

· NLRA (Beck, Meijir, Marquez)

· State public employee collective bargaining statue (Abood)

2.  What type of expenditure?

· Routine collective bargaining expenses (Hanson, Abood)
· “Political” or “ideological” causes (Street, Abood)
· Gray Areas (Ellis, Meijir)
3.  What interpretive framework?

· Interpretation of Constitution (Hanson, Abood).

· Construction of statue so as to avoid constitutional decisions (Street, Beck)

4.  Insofar as the Constitution is involved, directly or indirectly, how is it implicated in the case?

· Public Sector: The employer is government, therefore the requirement of dues payment is government action (Abood).
· RLA and in Right-to-Work State:  Statue permits union security, but it overrides the state law prohibition on union security; this provides the element of government action. (Abood)
· Government action in a NLRA union agreement: Unresolved.
STEPS OF 1ST AMENDMENT ANALYSIS IN THE DUES CASES

[Technically, 1st Amendment analysis in only employed in Abood]

I.  Governmental Action

II.  A requirement of dues/agency fee payment as a condition of employment impinges upon First Amendment interests of dissenting employees

A.  Monetary contributions are a form of expression and/or association protected by the 1st Amendment (“money talks”)

B.  Accordingly, refraining from such contributions is protected by the 1st Amendment.

C.  Therefore, “to compel employees financially to support their collective bargaining representative may not be conditioned on requiring an individual to relinquish rights guaranteed by the First Amendment

III. Is the 1st Amendment violated by compulsory dues payment?

A.  Street and Abood: Depends on what the union spends the compulsory dues payment on—“routine,” collective bargaining expenses vs. non-CB “political” expenditures.

1. Definitions of Routine/political line:

· Ellis:  Are the challenged expenditures necessarily or reasonably incurred for the purposes of performing the duties of an exclusive representative of the employees in dealing w/ the employer on labor-management issues.

· Street:  The cost of negotiating and administering collective agreements, and the cost of adjustment and settlement of disputes.”

· Hanson: Expenses related to the work of the union in the realm of collective bargaining purposes germane to collective bargainging.

B. First Amendment Balancing:

	ROUTINE EXPENDITURES:


Compulsion justified (1st Amendment interests outweighed) by the substantial or important government interest in CB on the exclusive-representative model as the instrument of maintaining industrial peace.


	POLITICAL EXPENDITURES—UNCONSTITUTIONAL

Test:  Strict Scrutiny (Compelling Basis)?

Mid-Level Scrutiny (Substantial government interests)?


Membership: Payment of fees and dues—whitted down to its financial core
NLRB v. GENERAL MOTORS CORP.(1963—JUSTICE WHITE)

[CB#31-6]

Issues:

1.  Whether an employer commits an ULP practices NLRA § 8(a)(5) when if refuses to bargain w/ a certified union over the union’s proposal for the adoption of the “agency shop”?

2.  Whether the agency shop is an ULP practice under NLRA § 8(a)(3) or else is exempted from the prohibitions of that section by the proviso thereto?

Rule:

***1. Under the second proviso to Section 8(a)(3), the burdens of membership upon which employment may be conditioned are expressly limited to the payment of initiation fees and monthly dues.  It is permissible to condition employment upon membership, membership, insofar as it has significant employment rights, may in turn be condition only upon payment of fees and dues—whitted down to its financial core.

Application:

*1.  If an employee in a union shop unit refuses to respect any union-imposed obligations, other than the duty to pay dues and fees, and membership in the union is therefore denied or terminated, the condition of membership for Section 8(a)(3) purposes, the employee cannot be discharged for “non-membership” even though he is not a formal member.

*2. The agency shop arrangement proposed here removes the choice from the union and places the option of membership in the employee while still requiring the same monetary support as does the union shop.

Conclusion:

We hold that the employer was not excused from his duty to bargain over the proposal on the theory that his acceding to it would necessarily involve him in an ULP practice.  Whether a different result obtains in States which have declared such arrangement unlawful is an issue still to be resolved—IN does not forbid such arrangements.

RLA PREEMPTON OF STATE RIGHT TO WORK LAW:  A PRIVATE AGREEMENT PURSUANT TO RLA HAS GOV’T IMPRIMATUR AND CANNOT BE MADE ILLEGAL
RAILWAY EMPLOYEES’ DEPARTMENT (AFL) v. HANSON (1956—JUSTICE DOUGLAS)

[#CB 31-10]

Facts:  Employees brought a suit to enjoin the application and enforcement of a union shop agreement entered into b/w the railroad company and the labor organization.  Plaintiffs are not members of the defendant union and desire not to join.  The employee claims that the union shop violates the right to work provision.

Issue: Whether those who enjoy the fruits and benefits of the unions should make a fair contribution to the support of unions?

Rules:

***1.  The enactment of the federal statue authorizing union shop agreements is the government action on which the Constitution operates, though it take a private agreement to invoke the federal sanction—a union agreement pursuant to RLA has the imprimatur of government and cannot be made illegal by state provisioin.

***2.  The only conditions to union “membership” authorized by § 2, 11th of RLA are payment of periodic dues, initiation fees, and assessment—the financial support required relates, therefore, to the work of the union in the realm of collective bargaining.

Application:

***1.  Congress endeavored to safeguard against the possibility by making explicit that no conditions ot membership may be imposed except as respects “periodic dues, initiation fees, and assessments.  If other conditions are imposed, or if the exaction of dues, initiation fees, or assessment is used a cover for forcing ideological conformity or other action in contravention of the First Amendment, this judgment will not prejudice the decision in that case.

Conclusion:  We only hold that the requirement for financial support of the collective bargaining agency by all who receive the benefits of its work is w/in the power of Congress under the Commerce Clause and does not violate either the 1st Amendment or the 5th Amendment.

RLA FORBIDS UNIONS TO SPEND COMPELLED EXTRACTED DUES, OVER THE EMPLOYEES OBJECTION AGAINST THE SPENDING OF $ SUPPORTING CANDIDATE S/HE IS AGAINST/LIST OF REMEDIES

INT’L ASS’N OF MACHINIST v. STREET (1961—JUSTICE BRENNAN)

[#CB 31-16]

Facts: A group of labor organizations, appellant here, and the carriers compromising the Southern Railway System entered into a union-shop agreement pursuant to § 2, 11th of the RLA.  The employees alleging that the money each was thus compelled to pay to hold his job was in substantial part used to finance campaigns for federal and state offices who each opposed, and to promote the propogation of political and economic doctrines with each disagree.

Issues:

1.  Whether a construction is fairly possible which denies the authority to a union, over the employees’ objections, to spend their money for political causes which they opposed?

2.  Whether the Section 2, 11th RLA is restricted to the extent of denying the union the right, over the objections, to use his money to support political causes which he opposes?

Rules:

***1.  Section 2, 11th is to be interpreted to deny the unions the power to support those political activities against the expressed wishes of dissenting employees, with his exacted money.

· We expressed no view as to other union expenditures objected to by an employee and not made to meet the costs of negotiation and administrations of collective agreements, or the adjustment and settlement of grievances and disputes.

· We construe RLA section 2, 11th as not vesting the unions w/ unlimited power to spend exacted money—nonetheless we are not called upon to delineate the precise limits of that power (except for political campaigns).

***2.  Remedies: Granted only to employees who have made known to the union officials that they do not desire their funds to be used for political causes to which they object.

***3.  An injunction against the enforcement of a union shop itself through the collection of funds is unwarranted—also against a blanket injunction against all expenditures of funds for the disputed purposes, even one condition on cessation of improper expenditures.  The court would be in favor of:

· Injunction against expenditure for political causes opposed by each complaining party.

· Restitution to each employees of the portion of his money which the union expended

· If the money goes into general funds and no separate accounts of receipt are maintain, the portion of the funds the employee would be entitled to recover would be in same proportion that the expenditures for political purposes which he had advised the union he disapproved bore to the total union budget.
Application:

1.  Restraining the collection of all funds from the appelles sweeps too broadly, since their objection is only to the uses to which some of their money is put.

2.  “Free-rider Theory”  Rationale supporting the proposition that b/c the union is doing a public function, public policy demands that those employees who obtain the benefits of the union’s participation in fairly and equitably represent all employees in the bargaining unit should financially support the exclusive bargaining representatives in order to spread the cost to all employees who benefit.

NLRA:  SAME UNION SECURITY ANALYSIS APPLIED TO GOVERNMENT WORKERS AS RLA PRIVATE EMPLOLYEES IN STREET/REMEDIES
ABOOD v. DETROIT BD. OF EDUCATION (1977—JUSTICE STEWART)

[CB#31-33]

Facts: A union and a local government employer are specifically permitted to agree to an “agency shop” arrangement, whereby every employee represented by a union—even not a union member—must pay to the union.  The Michigan law permit union expenditures for legislative lobbying and in support of political candidates.

Issues:

1.  Whether this arrangement violates the constitutional rights of government employees who object to public-sector unions as such or various union activities financed by compulsory service fee?

2.  Whether an agency shop provision in a cba covering governmental employees is, as such, constitutionally valid?

3. Whether a public employee has a weightier 1st Amendment interest than a private employee in not being compelled to contribute to the costs of exclusive union representation?

Rules:

1.  The requirement for financial support of the cb agency by all who receive the benefits of its work does not violate the 1st Amendment.

***2.  The Constitution requires only that expenditures germane to its duties as a collective bargaining representative be financed from charges, dues and assessment paid by employees and that political or ideological support not be financed by employees who object to advancing to the ideas and who are coerced into doing so against their will by the threat of loss of government employment.

· There will be difficult problems in drawing lines b/w collective bargaining activities, for which contributions may be compelled, and ideological activities unrelated to cb—we have no occasion however to define such a dividing line.

*3.  Remedies:

· The refund of a portion of the exacted funds in proportion that union political expenditure bear to the total union expenditures.

· Reduction of future extractions by the same proportion.

· A voluntary plan by which dissenters would be afforded an internal union rememdy.

Application:

***1.  The differences b/w public and private sector collective bargaining simply do not translate into differences in 1st Amendment rights—union security issues in the public and private sectors are the same issues—no greater infringement upon 1st Amendment interests of public from private employees.

EXTENDING ABOOD’S DOCTRINE TO PRIVATE SECTOR NLRA EMPLOYEES/VIOLATION WILL BE A DFR
COMMUNICATION WORKERS OF AMERICA v. BECK (1988—JUSTICE BRENNAN)

[CB#31-49]

Facts:  Dues objectors who were not and did not wish to become union members, paid agency fees required by a union security agreement negotiated w/ an NLRA employer and in conformity w/ NLRA § 8(a)(3).  Plaintiffs challenged expenditures made w/ compelled fees over their objection for purposes and activities unrelated to collective bargaining, K administration, or grievance adjustment.  Since the case involved a private sector employee (whereby the NLRA did not preempt state laws prohibiting union security), the Court would have to make a threshold determination that government action is involved when a private-sector employer and union negotiate and enforce a union agreement that is permitted, but not required by law.

Rules:

***1.  Consistent w/ the limited Congressional authorization of union security agreement in Section 8(a)(3), unions may not use compelled dues to defray expenses over the objection, for purposes not germane to collective bargaining, contract administration, and grievance adjustment.
***2.  A union breaches a DFR if it makes objected expenses w/ fees collected under a union security agreement otherwise validly negotiated pursuant to Section 8(a)(3).

ELLIS TEST/PURE REBATE SCHEME INADEQUATE REMEDY
ELLIS v. BROTHERHOOD OF RAILWAY, AIRLINE, & STEAMSHIP CLERKS (1984—JUSTICE WHITE)  [CB#31-55]

Facts:  Parties disagree about the adequacy of the rebate scheme, and about the legality of burdening objecting employees w/ six specific union expenses that fall b/w the extremes identified in Hanson and Street:  the Quadrennial Grand Lodge convention, litigation not involved the negotiation of agreements or settlements of grievances, union publication, social activities, and death benefits for employees and general organizing efforts.

Issue:  Whether these expenses involve additional interference w/ the 1st Amendment interests of objecting employees, and if so, whether they are nonetheless adequately supported by a government interest?

Rules:

***1. Ellis Test:  Whether the challenged expenditures are necessary or reasonably incurred for the purposes of performing the duties of an exclusive representative of the employees in dealing w/ the employer on labor-management issues.

· Objecting employees may be compelled to pay their fair share of not only direct costs of negotiating and administering a collective-bargaining K and of settling grievances and disputes, but also the expenses of activities or undertaking normally or reasonably employed to implement or effectuate the duties of the union as exclusive representatives of the employees in the bargaining unit.

***2.  By exacting and using full dues, then refunding (PURE REBATE) them months later the portion it was not allowed to exact in the first place is an inadequate remedy b/c of the following alternatives:

· Advanced reduction of dues and/or interest bearing escrow accounts—places slightest additional burdens on unions.

Application:

1.  Conventions:  Permitted.  If a union is to perform its statutory functions, it must maintain its corporate or associational existence, it must elected officers to manage and carry on its affairs and my consult it members about overall bargaining goals and policy.

2.  Social Activities: Permitted. Purchasing beer for union business meetings and occasional activites that are open to non-members.  They are standard feature of union operations and although not sufficiently related to CB, they are sufficiently related b/c they bring harmonious working relationships promoting closer ties and pleasant environment for union meetings.

3.  Organizing: Not Permitted. Organizing expenses are spent on employees outside the collective bargaining unit already represented—organizing money is spent on people who are not members and only has a distant working relation to the benefit of current dues members.

4. Litigation:  Not Permitted.  Chargeable—fair representation litigation arising within the unit or jurisdictional disputes w/ other unions or any other litigation before agencies or courts that concerns bargaining unit employees and is normally conducted by the exclusive rep.

Non-chargeable—Cost of union’s challenged to the legality of the airline industry’s mutual aid pact; of litigation seeking to protect the rights of airline employees generally during bankruptcy proceeding, or defending suits alleging violations of the non-discrimination requirement of Title VII.

5.  Publication: Depends.  Chargeable only to those means of communication about collective bargaining issues.

UFCW, LOCAL 1036 v. NLRB (9TH CIR.—2001)

[#CB31-65]

Rule:

***1.  Organizational activity is not necessary for the union’s performance of its duties as the exclusive representatives of the employees.  

· To require non-members employees to fund such activity is not authorized by section 8(a)(3) of the NLRA.

· Section 2, 11th of RLA and NLRA Section 8(a)(3) are identical.
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