LABOR LAW OUTLINE

summer 2001

I.
Intro to Employment Law 

employee-at-will
· ee can be terminated for good, bad or no reason at all; so long as not terminated for reason that violates applicable statutes (i.e. discrimination laws).

· common law generally now says ee may not be terminated for really bad reason, one that violates public policy.

II.
Intro to NLRA

A.  Overview & Intro to § 7 Rights

National Labor Relations Act 

Time Line

1935: original version; NLRA/ Wagner Act

1947: massive revision contained in Title 1 of LMRA/ Taft-Hartley Act

1959:  Labor-Management Reporting Act/ Landrum-Griffin Act; amendment to NLRA

1970:  Postal Reorganization Act- postal ee’s obtain most rights under NLRA

1974:  Health Care Amendments; NLRA rights extended to ee’s of nonprofit healthcare institutions

1977-78:  Labor Reform bill; bill passed by House but not by Senate

Jurisdiction:  enacted by Congress under Article I power to regulate interstate commerce, upheld by Supreme Court in NLRB v Jones & Laughlin Steel Corp. 301 US 1 (1937).

Limitations:  First Amendment may limit NLRB from asserting jurisdiction over certain er’s (i.e. lay teachers dispute in church operated schools).

Discretionary jurisdiction:  While Board is authorized to take action regarding all labor disputes affecting commerce, the statute does not require it to do so.  Board may under §14(c)(1) decline jurisdiction over cases deemed to have only limited or insubstantial impact on commerce.  Generally NLRA preempts state regulations in labor disputes; however, where Board declines a case, the state is free to assume it.   
Railway Labor Act: 1926, amended 1934; provides collective bargaining rights for airline & railroad ee’s.

Civil Service Reform Act: 1978, governs coll. barg. by nonmilitary ee’s of US gov’t

Ee’s of local & state gov’t: state law governs whether & if state & local ee’s may coll. barg.

Norris-LaGuardia Act: 1932; prohibits injunctions in labor disputes.

Title VII of Civil Rights Act of 1964:  prohibits race, gender, and other forms of invidious discrimination by er’s and/ or unions.

B. Definition of Employee under NLRA

Employee defined under §2(2)  
· includes any individual whose work has ceased as a consequence or connection with a labor dispute AND who has NOT obtained any other REGULAR and SUBSTANTIALLY equivalent employment.

· excludes agricultural workers; domestic workers; people employed by parent or spouse; independent contractors; supervisors; temporary workers; public ee’s except postal workers;  railroad/ airline ee’s.

· Person’s status usually turns on control; Independent contractor - How much control does er exert over person?  Supervisor - How much control does person have over others? 

NLRB v. H & H Pretzel (1987) [independent contractors or ee’s]

F:  Er wants to change status of driver-salesmen into independent contractors at the end of current union contract.  As ind. contractors, not covered by NLRA b/c not ee’s as defined.  Are these workers independent contractors?  

H:  Ct looks at issue of control.  Er owned leasing company, set work hours, set cleanliness standards, set qualifications, apportioned customers, set goals.  Since er exerts so much control, these workers are NOT ind. contractors but are ee’s.

Packard Motors v NLRB(1947) [supervisors or ee’s]

F:  Foremen want to unionize.  Er says not ee’s under NLRA so refuses to bargain with foremen.  Are foremen considered supervisors and therefore excluded from protection/ rights of NLRA?

H:  Ct notes difference between rank & file ee’s and foremen: highly paid, not docked for tardiness, longer vacations.   Ct notes interests that are similar to er but also points out that foremen likely have dual interests.  Nothing in Act at that time (pre-Taft-Hartley amendments) forbids foremen from unionizing.  Upholds Boards decision allowing foremen to unionize.

Supervisor §2(11):Taft- Hartley Act added definition: any ind. having authority in the interest of the er, to hire, fire, transfer, suspend, lay off, recall, promote, discharge, assign, reward, discipline or responsibly direct them or to adjust grievances, or effectively recommend such action; not merely routine or clerical in nature but requires independent judgment. 

Professional Employee §2(12):  (a) ee engaged work (i) predominantly intellectual & varied; (ii) involves consistent exercise of discretion & judgment; (iii) such a character that output produced or result accomplished cannot be standardized in relation to a given period of time; (iv) requiring advanced knowledge in a filed customarily acquired through prolonged course of specialized intellectual instruction and study in an institution of higher learning or hospital; or  (b) an ee who (i) has completed specialized intellectual instruction described above and (ii) is performing under supervision of a professional person to be qualified as such a professional ee.

NOTE: public sector supervisors are covered by collective bargaining, just by a different union than rank & file ee’s.  Private ones are NOT covered under NLRA.  Basically anyone can have a union but if not ee as defined in NLRA then they just don’t have the NLRA as protection.

NLRB v Yeshiva University (1979)

F:  Full time faculty mbrs at private university attempted to organize.  University opposes this saying faculty are supervisors/ managers and are not ee’s under NLRA.  Board granted petition to unionize.  Ct of Appeals reverses Board’s decision.

H:  S Ct looks at how much control/ power faculty had.  Non-traditional power structure as compared to other labor environments.  Faculty determine curriculum; make final admissions & expulsion decisions; control many budget decisions. Faculty exercise authority here that in any other environment would be considered managerial.  Faculty = managers; have same interests.  Ct affirms Ct of Appeals decision to deny petition.

NOTE:  Majority never mentions, but dissent does, the fact that since faculty voted overwhelmingly for union they obviously do NOT have same interests as management.  

NLRB v Health Care & Retirement Corp. (1994) [not in casebook]

Issue regarding whether charge nurses are supervisors/ managers.

Related case involving residents/ interns at hospital (doctors);  NLRB first said not covered by NLRA b/c they were students not ee’s; later reversed by Board saying residents are ee’s and can unionize under NLRA

III.
§ 7 RIGHTS OF EMPLOYEES

A.  Protected, Concerted Activity

§7: Ee’s shall have the right to self organization, to form, join, or assist labor organizations, to bargain collectively through representatives of their own choosing, and to engage in other concerted activities  for the purpose of collective bargaining or other mutual aid or protection and shall have the right to refrain from all such activities except that such right may be affected by an agreement requiring membership in a labor organization as a condition of employment. 

§8(a)(1): [pg 5-5a]It shall be an ULP for an er to interfere with, restrain, or coerce ee’s in the exercise of the rights guaranteed under §7.

Retaliation Case elements:

1. adverse action against ee: er discriminates against, d/c’s, or otherwise takes adverse action.

2. exercise of § 7 right:  ee engaged in §7 protected activity

i. statutorily covered activity

1. self-organization

2. form, join or assist labor org.

3. bargain collectively (through self chosen reps)

4. other activities for purpose of (A) collective bargaining or (B) other mutual aid or protection (see Weingarten)

ii. concert  

iii. no loss of protection

iv. no waiver

3. knowledge:  er had knowledge of ee’s § 7 activity

4. motive:  er’s motive was to retaliate against, restrain, or chill the exercise of activity which constitutes the protected activity (protected activity was cause of d/c or discrimination).

Legality v Protection: Protected means legal (protected from gov’t interference) and protected from er’s retaliation.  There can be unprotected but legal activities (workers form union but are not ee’s under NLRA; they can be legally fired from jobs for forming union).  Illegal or prohibited Activities: er can d/c or discipline ee’s for illegal activities (theft may be prosecuted).  Illegal but quasi-protected activity: see note on 5-5b,c.

§10(c):  Board, after determining er has committed an ULP, can take affirmative action including reinstatement with or w/o back pay as will effectuate the policies of the Act.

NOTE:  Under judge made law re above, ee has duty to mitigate amount of back pay by attempting to find comparable job.  Er can deduct amount ee made at other job from any back pay owed.  
NLRB v Washington Aluminum  (1962)

F:  Workers in a machine shop have little or no heat.  Temperature was 11-22 degrees.  Foreman says to one worker “if they were smart they would leave.”  Workers leave, walk off job.  Workers were not unionized or represented.  Can they be fired for this?  Is this a concerted activity covered by §7?  NLRB says yes it’s protected, so er violated 8(a)(1) by firing ee’s for it.  Orders reinstatement w/ back pay.  Ct of App reverses.

H:  S Ct says this was an unlawful discharge.  § 7 broad enough to encompass workers, who are not represented.  Covers them whether or not they made an official group demand.  Here workers had complained individually prior to walking out.  Reverses Ct of Appeals & upholds Boards decision.

NLRB v J. Weingarten, Inc.  (1975) [representation at meeting]

F:  Woman at retail store accused of stealing.  Questioned by security & management.  Repeatedly asked to have union rep w/ her during meeting but this was denied.  Actual issue of stealing eventually dropped by er b/c many ee’s engaging in taking free lunch.  She file ULP charge re denial of rep.

H:  Board implied §7 right to union representation in meetings (1) where ee reasonably fears discipline may result and (2) ee requests this.  However, er may make disciplinary determination even w/o results of investigatory interview, if ee requests representation.   Ct upholds this as permissible interpretation of §7 rights.  Ct noted that Act was designed to eliminate inequality of bargaining power.  

Sears, Roebuck & CO.  (1985) [representation at meeting]
F:  Ee asks for rep to attend meeting w/him where he reasonably believed discipline would result.  Ee not represented by certified or recognized union, although there was a union attempting to organize at the time.  Er refuses to honor request.

H:  Board says Weingarten rights do NOT apply in situation where ee is not represented by union.  These rights only cover union ee’s.

In re Epilepsy Foundation (2000):  modifies Sears, Board says rights do apply to non-union ee’s.

Meyers Industries/ Prill  [concerted activity]

F:  Prill was truck driver.  Truck has brake problems.  Prill complains to management but they tell him to drive truck anyway.  He does & is given citation by Highway Department.  Another ee also complains to management while Prill is in the office.  Prill goes on another drive & has accident due to faulty brakes.  Prill informs er & tells them he wants it owed back.  They refuse & tell him to drive it.  Prill calls officials & citation is written.  Er fires Prill for reporting this. Was Prill’s activity individual (unprotected) or concerted (protected)?

H:  Case is strange b/c of its procedural posture.  GC flip flops on representing Prill and representing Board’s decision against him.  Eventually ct of app’s upholds board’s decision against ee.  Originally the ALJ found Prills individual activities were constructive concerted activities b/c they inured a benefit to ALL ee’s.  Ct.of App references Interboro, where individual asserting rights derived under collective bargaining agreement is protected under §7.

Meyers Industries Inc (Meyers II) (1986) [concerted activity]
F:  In the Board’s first Meyers case it stated that its definition of concerted activity was mandated by the Act.  Meyer’s I defined concerted as activity engaged in or on authority of other ee’s not soley by or on behalf on the ee himself.  The Ct of App remanded case to Board saying Act did not mandate this definition and that the Board misunderstood precedent so that its rationale for its definition was faulty. 

H:  In Meyer’s II, Board gives same definition of concerted but basically beefs up its rationale to support this permissible definition.   Basically, if ee acts on his own then its not concerted.  If ee acts on authority of other ee’s or even brings another ee with him, then it is concerted.

Prill II (1988)

S Ct upholds Boards final decision saying Prill acted individually not in concert & was therefore not engaging in protected activity.  Ct used Meyers II to support this.

B. Loss of §7 protection

§8(a)(2): ULP for er to dominate, interfere with the formation or administration of any labor organization or contribute financial or other support to it.

Grounds for loss of §7 protection

1.  Invalid purpose or object
A. concerted activity unrelated to interests of ee’s as ee’s, where object is to transform the employment relationship (Harrah’s)

B. strike to obtain wage gains in violation of statutory wage controls

C. concerted activity designed to re-organize the work process (Elk Lumber)

D. strike that = ULP (secondary strike)

E. strike in breach of no strike clause (Sands Mfg.) or a midterm strike to modify a contract [see 8(d)(4), but note that Mastro Plastics provides exceptions]

F. concerted activity to end-run the bargaining representative & achieve separate or fragmented bargaining (Emporium Capwell) 

2.   Invalid method or conduct
A. sitdown strikes (Fansteel)

B. partial strikes, slowdowns, concerted refusals to accept overtime, quickies strikes, concerted       refusal to perform certain tasks.

C. insubordination (Bird engineering; Elk Lumber); Lying (Charge Card Ass’n)

D. indefensible disloyalty (Jefferson Standard); bad faith litigation

E. work stoppage on board ship (Southern Steamship v NLRB)

F. unduly disruptive activity

G. serious strike misconduct

H. concerted activity in violation §8(b)

NLRB v Fansteel Metallurgical Corp (1939) [illegal activity]

F:  Ee’s engage in work stoppage and sit down strike b/c er refuses to bargain with outside union.  Er wanted to deal only with “company union”.  Er had placed at least one ee in office next to mgmt, so ee could be observed.  Ee’s take over 2 key bldg’s.  Er gets court order for removal.  Eee’s refuse & are then arrested.  Was this illegal activity and therefore not protected by §7?

H:   S Ct says violating court order was illegal activity and therefore not protected.  Not ok for Board to have ordered reinstatement.

NOTE:  Unusual decision in that Ct overlooked er’s likely violations of 8(a)(2) re union involvement & retaliation issues.  Ct also overlooked the fact that er hired most of the striking ee’s back but with no union.

Jefferson Standard- NLRB v Local 1229, Int’l Brotherhood of Electrical Workers (1953) [disloyalty]

F:  Er is a TV station.  Union & er disagreeing over what issues would be determined by arbitration for discharge in clause in contract.  Ee’s engage in peaceful picketing.  Distribute leaflets questioning quality of TV stations programs.  No mention of disagreement or that union is putting these out.  Ee’s d/c’d for this disloyalty.   Is this activity protected under §7 rights?

H:  Ct noted that leaflets never disclosed the purpose of the picketing & leafleting was to get a concession from er re disagreement.  Since no mention, then activity is NOT related to labor dispute.  Looking at this behavior alone (w/o labor dispute) this behavior is dischargeable.  Indefensible disloyalty.      

Indefensible disloyalty:  notes in CB, pg 5-45, state hand-billing & publicity have been determined to be indefensibly disloyal & therefore unprotected activity, even though it explicitly reference labor dispute and that statements made were or might have been true.  Patterson-Sargent Co.  (1956) & American Arbitration Association Inc.  (1977)

Primary consumer boycott appeals:  (p 5-45a)[an appeal by ee’s to the public to refrain from doing business w/ the ee’s own er]  The traditional rule is that concerted ones in connection with a labor dispute are protected so long as there is no indefensible disparagement of the product.  

Bird Engineering (1984)

F:  Six ee’s fired for leaving building during lunch in violation of new policy prohibiting leaving building during working hours.  Concerted protected activity?

H:  Concerted yes but Board says its not protected b/c this was a clear violation of a condition of employment.  If the ee’s went on strike they would have been protected.  

Elk Lumber Co.  (1950)

F:  Er changed method of loading cars.  As a result ee’s job was easier & more steady.  Ee’s paid on piecework basis but earn average hourly rate.  Er cuts wages b/c of change.  Ee’s slow down production in response.  

H:  Board says that protesting a term/ condition of employment like cut in wages is of but the means used here (slowdown) was not protected.  Again if they had gone on strike they would have been protected.  

NOTE:  Act itself mentions striking as protected; however, this is misleading b/c er can permnanetly replace workers on strike.  

Harrah’s Lake Tahoe Resort Casino  (1992)

F:  Ee attempts to get other ee support for plan employee stock option plan.  Basically he wants to borrow money as a group and buy 50% of stock in er.  He hands out leaflet with his plan outlined to ee’s.

H:  Board says that this activity, leafleting & gathering support for plan, was not protected activity b/c it does not deal with ee’s interests as ee’s.  Rather, the plan deals with ee’s interests as entrepreneurs, managers, & owners.  

Dissent:  Points out more details of ee’s proposal- that plan would increase ee compensation & benefits- which are clearly interests of the ee’s as ee’s.

IV.
PROCESS OF ORGANIZATION   

A.  Access to Premises

Republic Aviation (1945)

F:  Er had no solicitation of any type anywhere on company property rule in effect.  Ee’s wore union buttons.  They were fired b/c they violated policy.  No union in place but United Auto Worker’s was trying to organize.  Er argues that his property rights outweigh any rights the ee’s may have here.  Board decides in favor of ee’s saying firing was interference or restraint of ee’s §7 rights; violation of §8(1). Also that er violated 8(3) by discriminating against ee.   Ct of App affirms.

H:  S Ct looks at purpose of the no solicitation rule.  No union bias b/c applied to all solicitation.  Er can generally makes rules re what takes place during working time.  This kind of rule is presumed valid absent any proof of discrimination.  However, time outside working hours is an ee’s time to be used w/o undue restraint, even on er’s property.  Any rule prohibiting solicitation on non-work time is presumed invalid, unless special circumstances show rule is necessary.  This kind of rule is an impediment to self-organization.  Ct upholds Board’s decision.

Presumptions re On-Shift Labor Activity
1. Solicitation/ union talk—Peyton Packing presumptions

· Er ban on solicitation during working time( presumed valid

· ….. nonworking time ( presumed invalid

· distribution of union authorization cards ( solicitation not distribution 

2. Distribution/ leaflets – Stoddard- Quirk presumptions

· er ban on leafleting during working time anywhere on premises (  presumed valid

· ban during non-work time in non-work areas ( presumed invalid

3. Buttons & insignia

· Er ban on wearing buttons, insignia, etc even during working time ( presumed illegal

4. Restaurants, department stores & retail establishments

· broad no solicitation rules in selling & public access areas even during non-work time ( presumed valid

· ban on solicitation during lunch break in industrial setting ( presumed invalid

5. Hospitals – St. John’s presumptions

· hospital ban on solicitation in immediate patient care areas, even during nonworking time ( presumed valid

· ban in NON-immediate pt. care areas (even where pt’s/ visitors have access) on non-work time ( presumed invalid absent a showing of disruption

· distribution allowed in non-work areas that are not immediate pt. care areas during non-work time

Beth Israel Hospitat v NLRB (1978)

F: Medical technician gives out union newspaper to other ee’s during nonwork time in cafeteria.  Hospital has policy not allowing general solicitation except to ee’s on nonwork time in ee only areas.  Med Tech was disciplined for violation of policy.  The cafeteria generally had 77% ee’s and only about 11% pts or visitors.  Er attempts to argue that cafeteria is similar to retail/ rest. establishments where its ok to ban solicitation in public access areas.  Er alleges that distributing info in these areas will adversely affect pts health by upsetting them.  Ct rejects this application.  

H:  Ct notes that in St. John’s Hospital & School of Nursing the Board noted the special characteristics of a hospital hat may allow for different rules.  There the Board allowed for solicitation in non-immediate pt care areas such as lounges & cafeterias absent a showing of disruption.  Here, the Ct notes that case involves hospital interests NOT property interests b/c ee is already legitimately on hospital grounds (invitee).  Ct notes lack of evidence of actual disruption to pts.  Ct says even though hospital interest in protecting pts in high, in this case, ee access/ distribution should be allowed b/c this cafeteria is a natural gathering place for ee’s and there are few pts there.  

DISSENT/ Powell:  basically gives hospitals a blue print to deal with these cases in the future.

Leafletting v picketing

leafleting ( generally considered a form of speech, which implicates 1st Amendm’t protection

picketing ( generally considered conduct as opposed to speech, so receives less protection   

NLRB v Northeastern University  (1979)

F:  A group of ee’s called “9-5” (a national non-union org. working for rights of women, an advocacy group) want to use a particular room on campus for meetings.  Room is generally used by all school-recognized groups.  9-5 was denied access to this room.  School offers to allow them to meet as individuals but not as 9-5 group.  Er argues that GC told him that if he allowed group to meet then he was officially recognizing the group.  

H:  Board notes that er normally gave access to room to other ee org’s but here denied it to 9-5 solely b/c the ee’s wished to engage in protected §7 activity.  Er violated §8(a)(1).  Upheld by Ct of App.

Eastex v NLRB (1978)

F:  Ee’s want to give out leaflet in nonwork area (clock alley) during nonwork time.  The newsletter/ leaflet discusses federal minimum wage laws as well as discussing the benefits of union solidarity.  The ee had asked HR for permission to distribute this beforehand and was told no.  Er argues that not all of the newsletter (political info) is protected activity and that it is not related to specific er/ee dispute.  Is newsletter in entirety protected under §7?  ALJ says yes; affirmed by Board & Ct of Appeals.

H:  S Ct notes that almost every issue can be seen as political in nature.  By labeling it as such does not take it out of § 7 protection.  (1) Ct holds that all of the newsletter is protected by §7.  (2) Ct also holds that any intrusion into er’s property rights by distribution is minimal & that the distribution here was closely tied to legit. goals under Act (to increase union’s support & boost bargaining power).

Distinction between employee & non-employee orgnizers

NLRB v Babcock-Wilcox Co.  (1956)

F:  Er refuses to allow distribution of union literature by non-ee union organization on company owns parking lot.   Er has complete access to ee’s.  Union was basically trying to organize ee’s but had no access to them.  The only public area was where the parking lot crossed the main road (high traffic area).  Board found for union saying parking lot was the only safe & practical place for effective communication w/ ee’s.    Says er violated §8(a)(1) by not allowing access.

H:  S Ct basically says that er can bar access to property by non-employees.  Says Board failed to distinguish b/w ee & non-ee organizers.  Here Ct notes that union organizers can use other means to access ee’s.  Ct does note that in some cases the er’s rights may yield to the unions where there is NO other reasonable means of effectively communicating w/ ee’s.  Says this is not the case here.

Lechmere v NLRB (1992)

F:  Again non-ee union organizers attempting to gain access to ee’s of company.  Union barred by er from using parking lot to do this.  Union attempted other means: ad in newspaper; leaflets on cars; recorded license plates, contacted DMV & sent letters to homes.  Resulted in only contacting about 20% of ee’s.  ALJ for union, Board affirms & Ct of App refuses to hear appeal.

H:  S Ct again notes difference for rules re ee & non-ee organizers.  Ct notes balancing test: (1) degree of impairment to ee’s if union denied access, (2) degree of impairment of private property right if access granted, and (3) the availability of reasonably effective alternative means.  Ct basically says that er’s do NOT have to yield to non- ee’s EXCEOT in cases where there are NO other reasonable means of access.  Union has burden of showing that ee’s are isolated form normal flow of info.  Ct views union’s attempts to contact ee’s as successful.  There was therefore access.  Access NOT success is key here.  Ct reverses Board’s decision.

DISSENT/White & Blackmun( notes that ct’s role should be limited, deference to Board; actual communication w/ ee’s not mere notice that organizing campaign is necessary to vindicate §7 rights.  Looks at alternative means as a factor NOT the exception to the general rule.  

State of NJ v Shack  (1971)

Case about access to migrant workers living on land where they work.  Ct basically  says that owners property rights need to yield to important human rights of migrant workers

Off- Duty Employees

Er rules re solicitation/ distribution must be precisely phrased:

· working hours ( ee’s shift, i.e. 9-5

· working time ( portion of working hours that ee is expected to actually work, excludes breaks/lunch

· off-duty ( time outside working hours; ee on lunch is thus on-duty

Er rule denying off duty ee’s access to the premises is presumptively valid only if 

· the limitation of access is solely with respect to the interior of the plant or other working areas;  

· the rule is clearly disseminated to ALL ee’s; and

· the rule applies to all off-duty ee’s seeking premises access for ANY purpose, not just union activity.

NLRB v Magnavox (1974) [waiver]

F: Collective bargaining agreement contained provisions allowing mgmt to issue rules for the “maintenance of orderly conditions on plant property” provided they were not unfair or discriminatory.  Contract also stated bulletin boards would be available for posting of union notices, subject to er’s right to reject controversial notices.  For 20 yrs., er prohibited union /ee’s from distributing literature even in nonworking areas during nonworking time.    Union challenged this rule saying it’s a violation of 8(a)(1).  Board decides for union; Ct of App’s reverses saying union waived objections to this ban in its collective bargaining agreement.  Can these rights be waived?

H:  S Ct notes that waivers of the right to strike do NOT include right to strike against ULP’s.  Ct reverses Ct of App’s decision & reinstates Boards.  Says Boards’ decision is consistent with § 7 rights.  

On-Site Expression

public er’s ( generally if er is gov’t entity, then work site is considered public property; expression at these sites may implicate 1st Amendm’t, Equal protection issues under Const. and similar provisions of state constitution.

private er ( constitutional implications do not constrain private er’s, so most rights have come through statutory rights, like §7.

I.  STATUS of actor asserting rights:

· on-duty ee of er

· off-duty ee of er

· union organizer, non-ee

II.  FORM of expression:

· union button, insignia, t-shirt

· solicitation: discussing unions, soliciting support or membership, passing union authorization cards for signature

· distribution: leaflets

· picketing

III. PURPOSE of activity

· organization (most cases here)

· other forms: informational, secondary appeals, strike appeals

IV. TIMING

· work-time

· working hours, but not working (breaks, lunch)

· off-duty

V.  LOCATION
· work area

· on premises, but not work area

· on premises but outside area (parking lot)

· public access area, inside or outside (shopping floor of dept. store, hospital cafeteria, pkg lot)

· public sidewalk

VI. EMPLOYER TYPE
· general

· hospital

· retail/ restaurant

· remote, inaccessible (logging camp, resort)

VII. ASSERTED EMPLOYER INTEREST
· property

· managerial (safety, production, discipline, image, consumer comfort, ee privacy)

· employer privacy: avoiding compelled association with beliefs not one’s own

B.  CAMPAIGN TACTICS

1. EMPLOYER CAMPAIGN TACTICS/ RACISM

United Packinghouse Food & Allied Workers Int’l Union v NLRB [Farmer’s Coop] (1969)[racial discr.]

F:  Cotton production plant.  Union wants bargaining about condition of racial discrimination.  Er refuses.  Common practice to classify ee’s by race.  Wages different for Latin-American ee’s.  African Americans not given overtime.  Group fishing trips scheduled differently for races.  Does er’s policy & practice of discrimination violate §8(a)(1)?

H:  Ct says yes.  Board has experience w/ union discrimination so no reason it can’t hear this kind of complaint.  CT finds that er’s practice of racial discrimination (1) sets up clash b/w races which reduces likelihood & effectiveness of concerted activities and (2) creates apathy & docility.  These effects combine to effectively deter exercise of §7 rights as to violate 8(a)(1).  

RACISM Cases( On a case by case basis its necessary to prove that a given policy or practice of discrimination on the basis of race, color, religion, sex, or national origin caused an interference with §7 rights.  There must be actual evidence of a nexus b/w discriminatory conduct and interference with or restraint of ee’s in exercise of §7 rights. 

2.  EMPLOYER CAMPAIGN SPEECH

NLRB v Federbush Co. (1941)

Er makes comments to ee re “why he was turning against the company and by joining the union…just a bunch of racketeers….trying to collect dues.”   Board decides its not 1st Amendm’t free speech but rather harmful in violation of NLRA.  Ct says board can weigh two factors against each other keeping in mind the relationship between the speaker & hearer.

NLRB v Virginia Electric & Power Co. (1941)

F: Er posts bulletin trying to convince ee’s to bargain directly w/ er & not thru “outside” union.  Er then basically got ee’s to form “inside” or company union.  One ee openly protests inside union & gets d/c’d.  Inside union develops contract w/ er.  Two other ee’s refuse to join inside union.  Board decides for ee’s saying er violated 8(1), (2), (3).  Orders er to withdraw recognition of inside union & disestablishment of union.  

H:  Er argues 1st Amendm’t free speech.  S Ct says need to look at totality of er’s activities to determine if resulted in coercion of ee’s in violation of §8 rights.  Says Board can look at speech and conduct to determine totality.  Bulletins, speeches = utterances.  Ct not sure Board actually looked at totality of circumstances, so remand to Board for more findings.

General Shoe Corp. (1948)

F:  Er engages in anti-union campaign.  This includes publications, speeches. Election held afterwards.  Union claims er’s actions warrant setting aside election results.  Do these actions come under free speech (opinions) or reach level of coercion?  

H:  Under 8(c) states that it shall not be an ULP to express views, opinions or argument UNLESS accompanied by threats of reprisal or promise of benefit.  Board says no evidence of threats or benefits, so no ULP under 8(c).  However, actions in total where designed to limit ee’s free choice in election.  So, even though no technical ULP, the er’s methods/ conduct are sufficiently suspect enough to question the elections results.  Board sets aside election & orders a new one. 

NLRB Regulation of Speech [Chart on page 7-15a]

ULP Jurisdiction



Election Supervision jurisdiction
charge filed




party files objectionable conduct (OC) charge

Is speech coercive?



laboratory conditions?  free choice improbable?

1st A applies




1st A applies but not violated by re-running election

§8(c) applies




8(c) does NOT apply

if ULP, then it will be OC


much OC is NOT ULP

limitations: §10(b) period (6 mos.)

limitations: critical period (petition date to ballot date)

Dal-tex Optical Co.  (1962)

F:  During campaign, er makes speeches that are very anti-union. Speeches include threats of firing, threats of economic loss, refusal to bargain if union wins.  Union loses election.  

H:  Board says speeches are clear threats = ULP.  The totality of the conduct prevents free choice= interference with election.  Sets aside election.       

NLRB v Gissel Packing Co. (1969)

F:  During campaign, er puts out pamphlets saying union is strike happy & has gravestones/ obituaries of companies.  Er also delivers speeches referring to age & lack of skills of ee’s (hard to find other work).  Are these actions protected 1st A speech or violation of 8(c)?

H:  S Ct balances er’s 1st A rights with NLRA rights of ee’s.  Er’s speech must be based on actual evidence: threat that plant will close not based on any evidence to show likelihood of this.  Upholds Board’s decision against er.  

American Airlines Inc v Brotherhood of Railway, Airline & Steamship Clerks (1981)

Canadian labor case.  Laws are broader.  VP of AA interviews ee’s and has rap sessions with about 10 ee’s at a time.  Didn’t discuss union activities, however, he later sent letter to ee’s stating company’s position ( nonunion.  Canadian rules require complete neutrality from er.  Communications from er to ee’s must be for business purposes.  Here, VP’s conduct violated these.    

3. EMPLOYER SPEECH CONT’D: RACIAL SPEECH MISREPRESENTATION, INTERROGATION

NLRB v Exchange Parts Co. (1964)

F: Er offers benefits like floating holiday that can be taken on your b-day; offers overtime for weeks that include a holiday (less than 40 hrs).  This all done at time of election.  

H:  Board finds this conferral of benefits was violation of 8(a)(1).  Ct of App reverses saying that since benefits were put into effect permanently w/o condition (not dependent upon election results).  S Ct reverses ct of App.  Reinstates Boards decision.

Sewell MFG. Co. (1962) [racial fear]

F:  Er puts out literature describing that union is involved in “race mixing” & showing pictures.  Election held shortly after this & union loses.

H:  Board says er engaged in behavior that was clearly designed to play on racial prejudice in order to influence election.   Board sets aside election.

Livingston Shirt Co. (1953)

Board departed from standard application of Bonwit-Teller case, which required er’s to allow equal access to unions if er engaged in speeches/ campaigns against union pre-election.  Here Board says in the absence of an unlawful no solicitation rule, an er does NOT commit an ULP if he makes pre-election speech on company time and premises to his ee’s and denies the unions request for an opportunity to reply.

4.  DISCRIMINATORY DISCHARGE

elements of discrimination/ retaliation case
1. Union activity or other §7 activity by the ee or the exercise of any §7 right, including right to refrain

2.  Discrimination against ee (any detrimental change in employment status: promotion, demotion, adverse assignment, discipline, firing)

3.  Er knowledge of the union/ §7 activity (often difficult to prove)

4.  Retaliatory, anti-union, or otherwise unlawful motive (look at legit v pretext; behavior before union activity)

Burdens of going forward & persuasion falls on NLRB GC generally.

Edward Budd Mfg. Co v NLRB (1943)

F:  Ee had history of drinking on job, brought woman (prostitute) onto premises, lots of absences, punching other ee’s timecards for them. Activities were tolerated by er prior to union involvement.  Seen by er talking with union.  Fired.

H:  Ct of App’s upholds Board’s decision that er, even thought they could have previously fired ee, only fired him now b/c of union activity.  Clear discrimination. 

NLRB v Burnup & Sims Inc  (1964)

Stand for proposition that mistake of fact is not a defense for er.  Here ee said “union will use dynamite to get in”.  Er fires ee believing this.  This was not true.  Er’s belief that it was not a defense to firing ee in violation of 8(a)(1).

Wright Line  (1980)

F:  Ee was leading union advocate.  Had otherwise good working history w/ er.  Ee’s time card show he did work at one time, when in fact he did at another time.  Er has rule against “falsifying” time cards.  Ee gets fired.  Confusion about what test to use for determining whether an ee’s employment conditions were adversely affected by his/her engaging in union or other protected activities and if so whether er’s action was motivated by such ee’s activities.  Previously 2 tests (1) In Part test: if if d/c is motivated in part by protected activities of ee, then d/c violates Act, even if legit reason was also relied on.  (2) Dominant Motive test:  when both a good & bad reason exist for firing, then burden is on GC to prove that the firing would not have taken place in the absence of protected activities. 

H:  Ct develops new test based upon Mt. Healthy Case.  (1) GC must first make out prima facie showing to support inference that protected conduct was a motivating factor in er’s decision.  (2) Burden then shifts to er to show that the same action would have taken place even in the absence of protected conduct.  Applying this test here:  ee made out pfc: (a) ee engaged in protected union activities, (b) d/c’d, (c) er had knowledge of this activity, (d) bias (  no one else d/c’d for this activity, others in past only received warnings.   Er burden was NOT met here.  In fact evidence shows that er had predetermined plan to fire ee for something.

The A & T Manufacturing Case  [Board decision]

F:  Er lays off 25/27 ee’s after union organizing activities.  1st ee:  Er fires Popp for (1) insubordination incident on 8/27: er learns of this in mid-Sept. and doesn’t fire him until 9/23.  (2) absenteeism: ee out for 5 days, 3 of which were unreported.  2nd ee: lengthy hx of absenteeism, warned, & eventually fired. 

H:  1st ee:  ALJ find reason #1 as pretextual, #2 is valid; so d/c lawful.  Board disagrees that #2 is valid b/c decision to d/c made BEFORE absenteeism    2nd ee:  Board says this is valid reason b/c ee was w/i probationary period.  

A & T [6th Circuit]

Popp firing likely ok b/c er had a legitimate reason to fire him at the time of firing.  Remands to Board to determine if burdens met.  On remand to Board ( er’s burden met here so Popp’s firing was legit.

Textile Workers Union v Darlington Mfg Co.  (1965)

F: Union initiates organizing campaign.  Company decides to close plant in response.  Can er close entire plant?  Is this a violation of the Act?

H:  S Ct says er had right to close entire business for any reason he pleases but can’t close part of it for no matter what the reason.  Er cannot close facility and take/ transfer work to non-union facilities that company owns (runaway shop).  Test for ULP under 8(a)(3): (1) will another part of er’s business benefit by closing?  (2) Is the purpose/ motivation of closing to discourage unionism?  (3) Is there a foreseeable chilling effect?      Applying this here, Ct finds that there is no evidence of er’s purpose or chilling effect in record.  Remanded for further findings.  

NOTE:  case took 24 yrs to settle.  

NOTE: 8(a)(3) violation is automatically 8(a)(1) violation but not vice versa.  Discrimination automatically is interference with §7 rights.

Weather Tamer Inc. v NLRB (1982)

Another 8(a)(3) case but Ct of App finds for Board.

C.  EMPLOYER DOMINATION OF LABOR ORGANIZATIONS

Section 2(5) Labor organization defined:  any org. of any kind… exists for purpose of dealing with er’s concerning grievances, labor disputes, wages, rates of pay, hours of employm’t of conditions of employm’t.  It can be an informal group, doesn’t have to resemble traditional union.

Section 8(a)(2):  ULP-  to dominate, interfere with formation or administration of any labor org. or contribute any financial or other support to it.  (prohibits er from forming or making a company union).  No anti-union motive must be shown.

Elements of 8(a)(2) claim:
(1)  must be a section 2(5) entity

(2)  (a) ee must (b) participate in entity

(3)  entity must have purpose of dealing with er  and

(4)  dealing-with purpose must concern one of the 2(5) subjects listed above.

Remedy:  disestablishm’t of group.

NLRB v Northeastern University

F:  Committee formed by university. Er can appoint some of the members and  prints ballots.

H:  ALJ found that er “established” group by appointing members and also dominated group..  Ct distinguishes between actual and potential control over group.  Here ct finds no actual control over group.  Mere facilitation does not equal control over group.  University mgmt attended group only at invitation of group.  This group reflects ee choice of structure & operation.

Electromation
F:  Company not doing well financially.  Decreases benefits of ee’s.  Er establishes work/ action committees.  Er decides composition & goals of various groups.  groups deal with conditions of employm’t:  absenteeism, pay progression, etc.  Do these committees equal labor org.’s as defined under 2(5)?  If so, then is er dominating them in violation of 8(a)(2)?

H:  On 1st issue, NLRB says that group is made up of ee’s as defined in Act and has the purpose of dealing with the er re: conditions of employment.  So, yes it is a labor org.  On 2nd issue: Board says since er created groups, decides composition, determines its purpose & goals, sets ground rules, and appoints mgmt mbrs, then it clearly dominates the group.  Board also notes that b/c this is done on er time & done in furtherance of unlawful goals, then er is also financially contributing to group in violation of Act.

NOTE:  Money/ financial support alone does not equal violation.

V.
OBTAINING REPRESENTATION RIGHTS
§9: (a) Reps designated or selected for the purposes of collective bargaining by the majority of ee’s in a unit appropriate for such purposes, shall be the exclusive reps of all the ee’s in such unit for the purposes of coll. barg. in respect to pay, wages, hours, or other conditions of employm’t.  Provided that any ee or group of ee’s shall have the right to present grievances to their er and to have such grievances adjusted w/o intervention of barg. rep.

(b) Board shall decide the unit appropriate for representation (same community of interest - employer unit, craft unit, plant unit or subdivision).  Unit shall not include professional ee’s and nonprofessional ee’s unless pros vote for it; can’t include guards with other ee’s in a unit.

Process:  Org. campaign ( filing of petition ( regional investigation ( any Question Concerning Representation (QCR)? 

QCR [pg. 10-1]:  labor org; claims to represent; a substantial number; of ee’s; who comprise an appropriate bargaining unit; who are employed by a statutory er; the er’s operations affect commerce; er lawfully declines to recognize; petition is timely (no time bar) ( Is so, then formal hearing. ( decision rendered.   NO judicial review available for QCR claims.

No QCR, then union election.  (  results of election need of be certified. 

Time Bars

1. statutory bar: Under §9(c)(3) an election can not be directed if there was a valid (doesn’t cover set aside elections) election w/i preceding 12 months.  Board will only accept application w/i 60 days of 12 month anniversary.

2. certification bar:  union’s majority status is irrebuttably presumed during the certification year, so that no QCR w/i the meaning of §9(c) can arise.

3. voluntary recognition bar:  if er voluntarily recognizes a union with a valid majority of an appropriate bargaining unit, an election will be barred for a reasonable period to give the union an opportunity to negotiate an agreement.  Conceptually similar to cert. year but can be as little as 3 months.  

4. contract bar:  a valid, current, written collective bargaining agreement ordinarily bars an election during its term.  If contract term is longer than 3 years, bar is only effective for 1st 3 years.  Open period – from 90th day to 60th day prior to termination of contract.  Health care industry – 120th –90th  day before termination.  Time between open period & termination date is called insulated period.  Petitions barred during insulated period.

********List of appropriate bargaining units on pg. 10-1c-e.**********

Post election objections: unlawful conduct, conflict of interests. ( after election & certification, union can demand bargaining. 

Post-election Appeals: If er challenges results, it can refuse to bargain. ( union then needs to file ULP. ( if union wins, er can appeal to NLRB. (  NLRB generally affirms easily.  ( then er has direct judicial review at Ct of Appeals. 

Friendly’s example ( shift supervisors covered under NLRA?  Are cooks and wait staff the same community of interest?  Rest. part of chain, so do all rest ee’s need to be included?  If not, then how many places need to be included (one, a region, a state, etc.)?  Look at control (supervisors over staff, management over various locations & staff)!!!

Int’l Ladies Garment Worker’s Union v NLRB  (1961)

F:  Union organizes.  After a year, union says it has obtained authorization cards from majority of ee’s.  Er accepts this & enters coll. barg. agreement with union.  Later learned that union did not actually have a majority.  

H:  Board holds that er, by extending recognition under these circumstances, violated §8(a)(1)  by interfering with the §7 rights of ee’s to bargain thru representatives of their own choosing or to refrain from such activity  Also violated 8(a)(2) b/c the non-majority recognition extended unlawful support to union.  Union also violated §8(b)(1)(a).  S Ct upholds board saying good faith nor mutual mistake of fact excused the violations.   Remedy: er ordered to withdraw recognition from union.   Dissent: says not a violation for union to act as rep for its members only (rather than bargaining unit as a whole). 

Struksnes Construction Co. (1967) [Polling ee’s]

Board holds ( Absent unusual circumstances, polling of ee’s by an er will be violative of §8(a)(1) unless the following safeguards are observed:  (1) the purpose of the poll is to determine the truth of a union’s claim of majority, (2) this purpose is communicated to the ee’s, (3) assurances against reprisal are given, (4) ee’s are polled by secret ballot, and (5) er has not engaged in ULP or otherwise created a coercive atmosphere.

NLRB v Gissel Packing Co. (1969)

F:  Union organizes.  Claims it has obtained authorization cards from of majority of ee’s.  Er refuses to recognize union, saying the cards are unreliable.  Are cards a valid alternative to an election in order to demonstrate majority status?

H:  S Ct holds (1) Election certification is NOT required to show union is “designated or selected” as rep.  (2) Authorization cards are not inherently unreliable.  Card majority can sometimes be used to acquire bargaining rights (but not always Linden Lumber).  (3) Upholds Boards Cumberland Shoe test: bars inquiry into ee’s subjective motivation for signing card that is unambiguous on its face; but er can a particular card by demonstrating that signature was obtained by coercion or misrepresentation.  (4) If union gets valid card majority & er commits ULP’s, which tend to make fair election unlikely, Board can order er to recognize & bargain (a Gissel bargaining order).

· minor ULP’s ( minor impact on election; never give rise to bargaining order

· intermediate level ULP’s ( not necessarily pervasive or outrageous but have a tendency to undermine the union’s majority and/ or impede the election process; can give rise to barg. order, if union has succeeded in getting majority.

· outrageous & pervasive ULP’s ( Ct implied that this kind of ULP might give rise to barg. order, even w/o card majority.  Later changed by Reagan era board, which said it would only give order if union had majority status at one time.  

Linden Lumber

When er does not engage in ULP’s and union demands recognition based on card majority, er can stand firm forcing the union to either file for election or strike for recognition.  Er can refuse to recognize card majority unless it actually acquires knowledge  (convincing evidence) of the union’s majority through an independent source (polling).   

Withdrawal of recognition:  Er can w/d recognition from an incumbent union at any time when such w/d is not precluded by law (time bars), if it can affirmatively show either (1) that the union no longer enjoyed majority status at the time w/d or (2) that w/d was predicated on reasonably grounded doubt as to unions continued majority status, which doubt was asserted in good faith, based on objective considerations (decert. petition, widespread anti-union views of ee’s, total inactivity of union).

VI. 
ECONOMIC WEAPONS, BOYCOTTS, STRIKES, PICKETING. LOCKOUTS
A.  CONSTITUTIONAL POWER TO REGULATE; PROTECTED/ UNPROTECTED ACTIVITIES

Thornhill v Alabama (1940)

S Ct holds that peaceful labor picketing to be a form of speech or expression protected by 1st Amendment.  

Int’l Bro. of teamsters, Local 695 v Vogt, Inc (1957) {Thornhill disavowed)

State courts & legislatures, in enforcing public policy (criminal or civil) can constitutionally enjoin peaceful picketing aimed at preventing effectuation of that policy.

NLRB v Insurance Agents Int’l Union (1960)

F:  Union & er bargain for 6 months.  During this time, ee’s engage in planned, concerted on-the-job activities (picketing, leaflets, not attending meetings, etc) in order to put economic pressure on er.  Er files claim against union.  Are these activities a refusal to bargain in violation of §8(b)(3)?

H:  Board overturned ALJ and enters cease & desist order against union.  S Ct says necessity for good faith bargaining and availability of economic pressure devices exist side by side.  Ct says Board cannot regulate choice of economic weapons used by parties in bargaining b/c this would influence the substantive terms on which the parties contract.  The activities used by union are not outlawed by the act.  Therefore, union/ee’s activities are not a violation §8(b)(3).     

B.  ECONOMIC STRIKES & ULP STRIKES

NLRB v Mackay Radio & Telegraph (1939)

F:  Ee’s go on strike Company transfers telegraphers from other city offices to replace strikers in SF.  Strike was unsuccessful.  Ee’s attempt to return to work.  Er says 11 of those who transferred to SF during strike were promised they could stay.  Er will not displace these ee’s who worked during strike, so 11 of the returning striking ee’s not allowed to return.  Only 5 transferees ended up staying, so 5 striking ee’s couldn’t return to work.  After several wks these ee’s file §8(1) & (3) charge stating that er effectively d/c’d due to their protected §7 union activities.  

H:  S Ct upholds Board’s decision saying that striking ee’s were still ee’s under §2(3) and protected against ULP’s.   Er effectively discriminated against 5 ee’s by refusing to hire them back (when it had hired the 6 other strikers).  Er can replace striking ee’s in order to carry on business and was under no duty to displace transferees but can’t discriminate in rehiring strikers.   There was evidence that these 5 were the most active union ee’s and there was no evidence that they were refused jobs based on skill or ability.

Categories of Strikes

1. Economic:  over wages and/ or other terms & conditions of employment; grievances; recognition..  Er can exercise rights under Mackay Radio by replacing these strikers.

2. ULP:  strike provoked in whole or in part by ULP of er.  Test is whether ULP was “contributing cause” of strike.  Ee’s can get jobs back BUT ee must make unconditional offer to return to work (this can be done individually or by union).  Need to show ULP and that this is cause of strike. Demonstrate this by making it clear why union’s on strike (file ULP claim, put it on signs, pamphlets, etc).  Can do this even if union has coll. barg. contract in effect with no-strike provision, however it needs to be a substantial ULP!!

3. Illegal: the strike itself is a ULP; violation of §8(b)(4); secondary strike.

4. Wildcat:  in violation of no-strike clause in coll. barg. agreement.

5. Unauthorized:  takes place by workers but not authorized by union.

NLRB v Fleetwood Trailer (1967)[S Ct]

Stands for proposition that er, who refuses to rehire strikers after termination of strike, has continuing obligation to rehire ee’s beyond initial date of application UNLESS er can demonstrate “legitimate and substantial business justifications” for not reinstating ee’s (i.e. jobs occupied by replacement workers or job eliminated for substantial & bona fide reasons- efficiency).

Laidlaw Corp v NLRB  (1970)[7th Circuit]

Applied & extended Fleetwood Trailer retroactively to situation where actual events (Er refusing to rehire returning strikers saying no job available on date of application, later gave jobs to new hires) happened before Fleetwood decision.  Often called “Laidlaw Rights”.  Returning economic strikers get preferential recall rights absent legit. & subst. business justification.  These rights extend to full reinstatement (includes benefits & seniority).  Er’s NOT obligated to recall ee’s to lesser non-substantially equivalent jobs.    These rights extend indefinitely but terminate if striker gets substantially equivalent employment.  Er has to make some effort to seek out strikers but may require striker to remain active (update address). 

C.  STRIKE RESISTANCE

NLRB v Erie Resistor (1963) [super-seniority]

F:  Er offers strike replacements and those leaving strike to return to work a 20-year seniority credit.  Basically assured those with credit that if a layoff occurred they would NOT be laid off.  Is this grant of super-seniority a ULP?

H:  Board says its illegal.  Ct of Apps says union needs to show motive.  S Ct says this is clearly discriminatory even w/o motive.  Super-seniority affects tenure of ALL strikers whereas Mackay affected only those replaced.  Detriment to those who participated in strike as compared to non-strikers.  Deals a crippling blow to strike.  Creates rift long after strike b/w ee’s and union.  Ct does NOT overrule Mackay here.  

NLRB v Great Dane Trailers (1967)

Does Er violate 8(a)(3) & 8(a)(1) by refusing to pay accrued vacation time under expired coll. barg. agreement to strikers?  Board says yes this is discriminatory.  S Ct looks at discriminatory effect v motive.  The discriminatory effect here was discouraging protected union activity.  (1) Some conduct is so inherently destructive that motive need not be shown.  (2) If adverse effect on ee rights is slight, an anti-union motive must be proved to sustain discrimination claim.  After its shown that er engaged in discr. conduct that could have adversely affected ee’s rights, burden shifts to er to show legit. objectives/motive (since motive is most accessible to him).

TWA (1989)

F:  Railroad Act covers airline ee’s.  Prior to strike senior ee’s able to bid on desirable locations (SF, Boston).  Flight attendants go on strike.  Replaced while on strike with new ee’s or cross-overs.  Strike is NOT successful, so ee’s unconditionally agree to return to work.   Er refuses to displace those in positions.  5000 attendants go on strike, 2350 new hires.  

H:  S Ct follows NLRA precedent.  Says no discrimination if jobs are “filled.”  Basically striking is a gamble & those that did lost.

DISSENT:  Uses “inherently destructive” standard.  Says it’s not about strikers v non-strikers.  Here er awarded cross-overs with consequence of destructive impact on protected rights.  

*****Illegal Motive Summary Memo- pg 12-36b*****

Lockouts

1. Economic: Er locks out in aid of its bargaining positions.  Purpose is to exert economic pressure.

2. Defensive:  Er locks out in order to avoid unusual economic harm such as (a) spoilage of inventory or equipment (b) immobilization of customers’ property (c) seizure of the plant by sitdown strike or (d) dislocation caused by “quickie strikes”.

3. Anti-Union lockout:  er locks out with a subjective intent to destroy the union, to evade coll. barg. obligations, to punish ee’s in retaliation for unionizing, or otherwise infringe §7 rights.

American Ship Building v NLRB  (1965) [lawful lockout]

F:  Er closes down plant & lays off all but 2 ee’s b/c it couldn’t reach agreement with union and b/c of lack of work.  Is it ok for er to use layoff/ lockout solely to bring economic pressure on union after an impasse has been reached?  Has er interfered with §7 rights of ee’s in violation 8(a)(1) or 8(a)(1)?

H:  S Ct says there’s no evidence that er was trying to punish ee’s for union activities.  No evidence that the lockout will destroy the union’s capacity for effective & responsible representation.  No violation of 8(a)(1) here. No evidence that er’s purpose was to discriminate.  Ct holds that where only purpose was to bring economic pressure on union to reach settlement, then no violation of 8(a)(3).

NLRB v Brown Food  (1965)[lawful lockout]

F:  Retail stores band together as group with union representing ee’s from all stores.  During break down in bargaining, union organizes a whipsaw strike against 1 of the er’s.  This er replaced workers with temp. workers.  Other er’s deemed strike against one as strike against all & effectively locked out their ee’s.  They also continued to operate with temps.

H:  The struck er was okay to use temps under Mackay Radio.  However,  the Board held that the sympathetic lockout by the other er’s was a viola of 8(a)(1) and 8(a)(3).  No motive required b/c the tactic was “inherently destructive.”  The Ct of App refused to enforce this.  S Ct affirmed the Ct of App.  The S Ct noted that the use of the sympathetic strikes fell into the category of “comparatively slight” adverse effect on ee rights and therefore the Board’s decision rested on a faulty legal foundation.  Thus absent specific independent proof of anti-union motivation, the sympathetic lockout is lawful.

D.  WAIVER OF RIGHT TO STRIKE/ NO-STRIKE CLAUSES

Right to strike?  [analysis requires looking at both]

1. statutory rights (NLRA, any state laws)

2. collective bargaining contract rights?

· federal common law

· private behavior that is generally unregulated

· NOT governed by traditional contract law 

NLRB v Sands Manufacturing Co. [bargaining contract supersedes statutory rights]

A strike in breach of contract, specifically, in breach of a no-strike clause in a contract, is unprotected by §7 (subjecting participating ee’s to d/c).  More generally, any strike in breach of a coll. barg. contract is unprotected.

Mastro Plastics v NLRB (1956)[exception to Sands, can still strike for ULP]

Generally union waives right to strike with coll. barg contract.  However, in the absence of contractual or statutory provisions to the contrary, a union retains the right to strike against ULP’s.  When doing so, ee’s do not lose their status as ee’s under the Act and are entitled to reinstatement & back pay, even if replacements have been made.

Arlan [limited Mastro]
A strike in breach of a typical no-strike clause is protected if it has been called in response to a serious ULP.

*** NOTE:  E. Sympathy strikes/ waiver strike discipline ( not read or covered in class ***

VII.
MAJORITY RULE & DUTY TO BARGAIN IN GOOD FAITH
A.  PRINCIPLE OF MAJORITY RULE

§8(a)(5): ULP for er to refuse to bargain collectively with representatives of ee’s, subject to provisions of §9(a).

 §8(b)(3):  ULP for labor organization to refuse to bargain collectively w/ er, provided it is the rep. of his ee’s subject to §9(a).

§9(a): reps designated or selected for purposes of coll. barg. by majority of ee’s in a unit appropriate …

JI Case Co. v NLRB  (1944) [ind k’s v collective ones]

F:  Er offers ee’s individual contracts.  About 75% of ee’s accept these.  While in effect, union petitions for certification of as rep for production & maintenance ee’s.  Er argued ind. k’s were bar to election but Board orders election anyway.  Union wins.  Er refuses to bargain w/ union stating it couldn’t bargain about rights & obligations that are covered under ind. k’s.  Board finds ULP by er in violation of 8(a)(5) and hat the ind. k’s had been used to interfere with ee’s §7 rights.

H:  S Ct notes difference between collective barg. agreement and employment contracts.   Coll barg agm’ts are like trade agreements (b/w er & group/union), whereas employment contracts are b/w ind’s & er.  Purpose of Act of providing by statute for the collective agreement is to supersede the terms of separate agreements.  Ind. contracts cannot subtract or interfere with collective ones.  Ind k’s can exist to cover areas NOT covered by coll. agreement but cannot be inconsistent with them.

Emporium Capwell Co. v Western Community Organization  (1975)

F:  Coll. barg. agreement in effect.  Covers employment discrimination by reason of race, color, etc. Had a grievance & arbitration process for any claimed violation of agreement.  Several ee’s Several ee’s meet with union about racial discrimination.  Union says it will f/u.  Ee’s get frustrated that union is not doing enough.  Ee’s want to do more than file grievance, union says no.  They demand to meet with president of company.  They picket and hand out leaflets.  Eventually 2 of these ee’s get fired.  Are these attempts to bargain separately protected by §7?

H:  Board says not covered.  Ct of Apps reverses saying racial discrimination enjoys unique status under national labor policy against discrimination.  S Ct notes that there’s no evidence in record that either grievance process or EEOC/ title VII of Civil Rights process are ineffective.  Competing demands upon er to deal with minority group & union could cause strife & reduce likelihood of actually dealing with problem.  Reverses Ct of Apps decision.   

DISSENT:  Decision holds ee’s hostage to union.  Believes that ee’s activities are protected by §7.

B.  GOOD FAITH BARGAINING

§8(d): Bargaining collectively is performance of mutual obligation of the er and the rep of ee’s to meet at reasonable times& confer in good faith with respect to wages, hours, and other terms & conditions of employment.  BUT not compelled to agree or make concessions. 

LIMTATIONS:

1. Good/ bad faith claims often more procedural than substantive.  Board doesn’t usually go into substantive terms.

2. Remedy: order er to bargain in good faith; not very powerful/ effective.

NLRB v Reed Prince Mfg. Co. (1953)

F:  Union attempts to engage in negotiations.  Company keeps postponing meetings, putting off issues, & declining minor issues.  Er ends up giving wage increase to ee’s w/o discussing it with union.  

H:  Ct of Apps upholds Boards decision that er has NOT bargained in good faith.  Test is looking at totality of conduct.       

NLRB v A-1 Kink Size Sandwiches (1984) [surface bargaining]

F:  18 bargaining sessions in an 11-month period.  Only several issues agreed upon.  Company insisted on Management Rights Clause (allows er to make unilateral changes w/o union’s involvement); zipper clause (which waives right to bargain during life of agreement over discussed and not discussed subjects); no strike clause even during ULP’s.   Did er violate engage in surface bargaining thereby violating 8(a)(5)?

H:  Ct of Apps says that American Nat’l Ins. established that the duty to bargain is more than the willingness to enter into a sterile discussion of union management differences.  This may require examination of parties’ substantive proposals.  Er’s bargaining showed little desire to work towards agreement.  Board’s decision inferring bad faith on er’ s part upheld.       

HJ Heinz Co. v NLRB (1941)

Er’s refusal to sign agreement after verbally agreeing all it terms was determined by S Ct to be a refusal to bargain in good faith in violation of §8(a)(5).

HK Porter  1970)

Er refuses to agree with check off dues provision.  Is this a refusal to bargain in good faith under 8(a)(5)?  Board says it was NOT done in good faith but rather to frustrate bargaining.  Ct of Apps upholds Board’s decision and notes that Board could go as far as ordering er to agree to this substantive term.  S Ct says Board CANNOT impose substantive terms on parties, only can order parties to go back to bargaining table.  

C. UNILATERAL CHANGES; SUBJECTS OF BARGAINING

NLRB v Crompton-Highland Mills (1949)

F:  Er & union in negotiations.  Er announces wage increase w/o consulting union.  This increase was inconsistent with er’s last proposal.  Is this a refusal to bargain in good faith?

H:  S Ct finds that this is a ULP b/c making a unilateral change during negotiations w/o consulting union that’s inconsistent with last proposal is not acting in good faith.  However, er can do this if there is a coll. barg. agreement in effect that contains a waiver of right to bargain about such issues clause.  

NLRB v Katz (1962)

Per se violation of §8(a)(5) ( prior to impasse, er makes unilateral changes re wages and other mandatory subjects. S Ct decision upholding Board.  The remedy in this case is reinstatement of the status quo and to make whole.   

Mandatory subjects of bargaining:  wages, hours, and other terms & conditions of employment.  A refusal to bargain on any of these is a ULP.

midterm bargaining (pg 17-4a-b)
reasons: (1) new matters or old, unresolved ones; (2) modifications; (3) issues of interpretation

Duty to bargain continues during term of contract with respect to new matters, unresolved matters and questions of interpretation & application, unless suspended or waived by contract.  No duty to bargain midterm re modifications.

WAIVERS

· Management Rights clause: gives management right to make unilateral changes about specific topics; unreviewable  

· Zipper clause:  waiver of midterm bargaining with respect to any & all proposals, present & future.  More broad than management clause.

NLRB v American Nat’l Insurance Co. (1952)

S Ct holds that it is ok to bargain & agree to waiver of rights clause, specifically a management rights clause that allows management the right to make unilateral decisions about mandatory subjects.

Subjects of Bargaining [chart pg 17-16]

1. Mandatory:  notice req’d; obligation to bargain in good faith; can’t make unilateral change absent impasse (if impasse, then er can implement last proposal only); can use economic force; remedy- order to bargain in good faith, restore status quo, back pay & benefits.
2. Permissive: no notice req’d; bargaining permitted but nor mandatory; no reqm’t of impasse to make unilateral changes; cannot use economic force; may not insist to point of impasse
3. Illegal:  inclusion of clause in contract is illegal; parties may not use economic force to obtain goals.
NOTE:  if something is already in place & being offered to ee’s (like a vending machine), then it becomes a mandatory subject b/c it is a condition of employment.

Example:  Er wants to impose drug testing on ee’s.  Does er have to bargain with union about this?  Er can do this for new ee’s w/o bargaining, however, er needs to bargain with union about doing this to current ee’s b/c it is a mandatory subject of bargaining involving a condition of employment.

D.  DUTY TO BARGAIN OVER ER’S STRATEGIC DECISIONS; DECISION V EFFECTS 

Fibreboard Paper Products Corp. v NLRB (1964)

F:  Er makes unilateral decision to subcontract out work.  Is this a mandatory subject of bargaining that requires bargaining?

H:  S Ct holds that this is a mandatory subject of bargaining b/c (1) common practice to include this issue in coll. barg. contracts, (2) purpose of act to promote peaceful settlement of labor disputes, (3) er has no capital invested here, since merely replacing ee’s w/ ind. contractors.   Requiring bargaining here would not significantly abridge er’s right to manage business.  Here. er refused to bargain in good faith.  Holding limited to these facts.

Concurring opinion: Stewart (quoted more often than majority) Not every management decision to terminate ee’s is a mandatory subject of bargaining.  ***[pg 17-31] ****Says test is whether the decision lies within the “core of entrepreneurial control”, “fundamental to basic direction of a corporate enterprise”, or which “impinge only indirectly upon employment security”.  If so, then NOT mandatory.  Look at commitment of investment capital & basic scope of enterprise. 

Decision: not mandatory subject, no bargaining req’d

Effects: duty to bargain

First Nat’l Maintenance Corp. v NLRB (1981)

F:  Ee’s are unskilled janitorial workers, who work for the subcontractor.  They work at nursing home.  Nursing home cuts contractors fee in half at the same time ee’s are involved in union organizing.  Union certified.  A short time later, subcontractor decides to terminate contract with nursing home for “economic reasons.”  No bargaining with union/ ee’s about this.  Er doesn’t respond to union’s request to bargain.  Was this a mandatory subject of bargaining?  

H: S Ct says there are 3 types of mgmt decisions (1) have indirect or attenuated effect on ee’s, advertising, design; (2) exclusively w/i an “aspect of relationship b/w er & ee, order of layoffs & recalls; (3) mixed: direct impact on ee’s but has as its focus only economic profitably of business.  This was type 3.  Ct says in FN2, pg 17-36 er had duty to discuss impacts of decision but did NOT have duty to bargain about the decision itself.  This decision was NOT a mandatory subject b/c it was business decision.  

*****Test: balancing act- bargaining only req’d if benefit for labor-management relations & the collective bargaining process outweighs the burden placed on the conduct of the business. ***** 

NOTE:  Er here could have easily bargained with union if economics was the main concern.  Union could have offered concessions to make up for loss of money in fee arrangement.  Union could have agreed to laying off maybe 1 or 2 ee’s.  Ct here discussed the Act as neutral but it was NOT intended to be neutral, rather it was intended to address inequity of power.

United Food & Commercial Workers Int’l Union v NLRB (1993)

F:  Er in meat packing industry gets union to make concessions in exchange for saying won’t ask for more or close plant.  Later asks for more, union refuses.  Er announces its moving to another location.  Er eliminated 500 jobs.  This forces union to agree to wage freezes for remaining workers.  Did er have duty to bargain over relocation issue?  Was this a purely business decision?

H: Ct of Apps finds that this was a mandatory subject of bargaining (about labor costs) which er refused to bargain about.  Looks at fact that there was no change in job functions at new location.  No other reason to move except labor cost.  

NOTE ( Fingerprinting a mandatory subject of bargaining?  Analogize to drug testing!

E.  SUCCESSORSHIP

Wiley & Sons v Livingston (1964)

F:  Er has union contract.  Er merges with another company.  1st Company legally disappears.  New company now.  No mention in contract about successorship.  Union wants new company to arbitrate issues about whether it has to deal with contract.  Er refuses.  Does this new company have to agree to arbitrate?

H: A §301 claim allowing for federal jurisdiction to enforce coll. barg. contracts.  S Ct notes holds that er does have obligation to arbitrate here.  Union does not necessarily lose all rights under contract due to merger.  Normal contract law does not apply here.  Ct limits it’s holding to facts where new company has continuity of identity of business (majority of ee’s of new co. are from old company).  Does not say new company has to honor contract only that it has to arbitrate about it.  

NOTE:  Here there was privity between former company and new company.

NLRB v Burns  (1972)

F: Er/ Lockheed has contract with security company, Wackenhut.  Ee’s of Wackenhut had just unionized.  Burns now gets contract with Lockheed.  Burns & Wackenhut are competitors, so no privity between them.  Burns has it’s own “company” union, different from Wackenhut ee union.  Burns refuses to bargain with W-union.  Does Burns have obligation to bnargain?

H:  S Ct looks at whether there is a substantial continuity of the workforce in new company.  Here 27/ 42 of Burn’s ee’s are former Wackenhut ee’s.   There is a majority continuing with Burns doing the same work at the same location ( so same bargaining unit is appropriate.  Generally, whether an ee is a successor determines outcome.  Here, Burns is a successor.  Ct requires Burns as successor to recognize & bargain with W- union BUT ct does NOT require them to accept contract.  Ct distinguishes Wiley b/c source of duty is not the contract itself here but rather that Burns took over bargaining unit with recent certification.  Also, Burns can set its own terms of employment. 

Perfectly clear exception:  where er hires ALL of predecessor’s ee’s in the unit, er needs to bargain with ee’s rep BEFORE setting terms of employment. 

NOTE:  Er cannot just refuse to hire old ee’s of predecessor b/c of anti-union bias ( discrimination b/c it would be violation of 8(a)(3).

Howard Johnson Co v Hotel & Restaurant ee’s Union (1974)

F:  Grissom family owns & operates a HoJo’s franchise rest. & hotel.  Sells business to HoJo’s but keeps land so it can lease it back to HoJo’s.  Grissom’s ee’s union contract has provision successorship clause.  9/45 ee’s from old er hired back.  HoJo’s  refuses to bargain with union.  Are they req’d to bargain?  What are Grissom’s obligations?

H:  S Ct holds that since HoJo’s has less than a majority of ee’s it is not a successor, no “substantial continuity”; so no obligation to bargain or arbitrate.  Ct distinguishes Wiley by saying that here union can still proceed after former er, Grissom’s (exist and have financial resources); but in Wiley, the old er no longer existed.  Union did file claim aginst Grissom’s who settled with them.  Ct notes that union could have tried to enjoin sale of business beforehand for failure of Grissom’s to honor successorship clause.  Ct further notes that er does NOT have obligation to hire anyone from old er but er discriminates if only reason it doesn’t is b/c of bias.

Wheelabrator EOS v MA Laborers District Council  (1996) [Sills’ case]

F:  City has ee’s working at sewer treatment plant.  Decides to subcontract out service to improve efficiency.  Subcontractor/ EOS agrees to take over contract with union and hire all ee’s ( successor.  Also has successor clause in its contract.  Contract renewed for several years.  Eventually, EOS loses bid.  OMI gets contract with city.  City does not include successorship clause or require OMI to hire ee’s.  EOS did not try to get City to impose any conditions on OMI either.  OMI hires some old ee’s but decreases wages & benefits.  Union files claim against City (for violating no-subcontracting clause in contract, even though subcontracting has been happening for 10 yrs) and one against EOS for violating successorship clause.  

H:  City settles and agrees to compensate difference in wages for ee’s for term of new contract.  So City really subsidized lowest bidder, OMI.  EOS claim went to arbitration.  No privity b/w EOS & OMI, similar to Burns.  Arbitrator rules against EOS for failing to honor clause or pay damages if it couldn’t.   EOS appeals to Ct of Apps.  Decision for union.  Ct noted that EOS basically assumed the risk when it agreed to clause. EOS had argued impossibility doctrine, which states that if something happens after contract made that you couldn’t have foreseen & makes it impossible to complete, then not liable.  Here Ct says nothing happened after contract that wasn’t foreseeable beforehand; in fact the City, union & EOS had discussed this actual scenario beforehand.  Ct upholds arbitrator’s decision.       

