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Property is almost always state law.

laches:  an equity concept (like a common law statute of limitations): If you wait too long to bring suit, it’s 

 unfair to defendant (affirmative defense)

public law:  governs rltnshp b/w individual & state (constitutional, criminal, etc.)

private law:  governs rltnshp b/w individuals (torts, contracts, etc.)  There’s always sm. element of public 

         attached, in bkrnd.

* The state can act as state or as private party.

default rules:  People have a lot of leeway to override default rules when they enter into private contracts.  

If you don’t specifically override deal, then it applies if you go to ct.

jury instruction:  lawyers from both sides can write instructions for judge to give jury & judge decides 

equitable remedies:  only if remedy at law is inadequate

equitable estoppel:  prevents person from asserting/denying something in ct that contradicts something 

that’s  already been established as truth; bars person from adopting position in ct that unfairly 

contradicts past statement/action that other party relied on 
stare decisis:  precedent & predictability (should be able to rely on the law; can’t go changing right & left)

master:  fact-finder appointed by ct (who is not bound by report), reports to judge

ratification:  deciding post-hoc that something that didn’t happen the right way is okay
WHAT IS PROPERTY?
property = a bundle of legally recognized rights
1. to use

2. to exclude

3. to transfer

4. to destroy?

THINGS, RULES, RELATIONSHIPS:

Moore v. Regents of UC:
Facts: Doctors treating Moore for leukemia used blood, spleen, etc. w/o Moore’s consent to create self-replicating Mo Cell line.  
· Hold:  fiduciary breach –yes; property rights –no  (in favor of commerce over indiv. rights...protecting new industry
· Since he didn’t have interest in cells outside body, can’t claim conversion (interference w/ owner’s ability to possess/use)
· Power of property rights = recovery:  X steals from Y, gives to C who sells to J who gives to H.  If X only has claim against Y, doesn’t get goods back.  If X asserts property rights over goods, can go after H and recover.
· patent: stem line was no longer his cell line but their science  

· to claim conversion, need to assert prop rights; otherwise, cells have gone through long chain of transfers and changed, barring recovery
· Each time Moore went for tests/surgery, he gave up possession...but did he give up ownership?

· statute:  in CA one couldn’t own any excised organ

· Broussard’s dissent:  Just b/c you’ve pared most of the rights away, doesn’t mean it’s not prop AND they didn’t change the cells significantly enough to call it theirs.  D’s interfered w/ Moore’s right to decide organ use before it was excised.  Uses Anatomical Gift Act to show that you can decide how organs are used after you die.
ACQUISITION

· Antarctica:  under treaty, it’s reserved for science & research purposes

· Space:  has similar agreement:  no one has property rights to it (but there’s room for arg. here; people try to auction pieces off); trying to create non-property property rights to pursue economic interests

DISCOVERY & CONQUEST:
· Intl Doctrine of Conquest:  humanitarian rights to people whose govt you deposed

· primary acquisition v. most property transferred
· First acquisition: something  is turned into property that was not property before

Johnson & Graham’s Lessee v. M’Intosh:  1823

· c.j. marshall = 5th c.j.; served 33yrs, longer than anyone; made sup ct into co-equal branch of govt; famous for fights w/ Jackson
· P= land from Nat. Am. 1st      D= land from gov’t
· issue: whether title can be recognized by US cts; claim: action of ejectment
· Europeans est. right of discovery, could take land for civilization and Christianity 
· right to occupancy: natives could use/possess land but didn’t have sovereignty to dispose of land
· only govt could purchase land from Native. Am.
· hold:  Marshall concedes it was pompous to take land, but once done by Crown and handed down to U.S., it was done deal and sustains
· opinion:  natural v. positive law (Locke)
· natural:  There exist an inherent set of rights & structure in the law.  Humans need to discover natural laws.
· positive:  no great moral aspect, but it makes us function (parking laws, etc.); man-made law that makes the trains run
· America: may have been up to 100 mil. Nat. Am before Europeans arrived.  up to 12 mil. in U.S.  Marshall believes should populate & improve your discovered land which is underpop. & underused.
· Iroquois Nation & other conglomerates = 19th cent. phenom. in response to U.S.
· Nat. Am. divided into many sm. tribes so hard to battle Europeans w/ their laws & govt
· Nat. Am didn’t fight European “title” to land b/c Nat. Am.s retained right of occupancy which in fact was their concept of property.  Of course, bit them in the backs when title-holders pushed them out.
CAPTURE:

Pierson v. Post:  who owns wild animals?
· Post hunting fox on wild land with dogs.  Pierson knew Post was pursuing the fox and kills fox

· Ct says pursuit alone does not give a right of prop.; it’s not until you’ve removed (captured, killed) animal that you’ve put labor into it and owned it...manucaption
· If Post had mortally wounded fox, he would’ve established occupancy
· important players:
· Blackstone’s Commentaries:  Prof. Blackstone (1765) came along before indexing system, read thousands of cases, then organized, compiled, & commented on current common law
· Sir George Tucker:  wrote new Amer. version of Blackstone’s
· Justinian’s Code:  he was Roman emperor (6th cent.);  Roman law = code law = legislative;  only England & Ireland are based on common law
· Fleta (Fleet):  Book about law of England written in 13th cent., handed down from prison on Fleet St., anonymous author
· Puffendorf:  17th cent. German philosopher  
· Post’s best shot (talks about intention in pursuit)
· No case came before, so bring in all these scholars’ writings.  But all English cases happened on someone’s land, so hunting on it would be trespass.  This was common land.  England had statutes, but statutes are adopted by other states the way common law is.
· Formalism:  Post lost b/c no authoritative rule in his favor (formalist decision)
· fairness in consistency
· rules have been well-thought out and carefully crafted
· prevents judges’ bias (limits on judiciary)
· can theoretically predict outcomes (certainty): helps people follow law
· don’t want whimsical system of law
· judges are in favor of simple, written rules (judges here relied on prominent thinkers who wrote things down)
· roots of administrative law:  establishing business laws to regulate industry to self-regulate (litigation necessary only as last resort)
· norms are impt considerations, then.  ex. EPA hears environmental cases before administrative judge
· tier system:  b/c ct justices aren’t qualified to know everything;  top = courts & legislature;  below = administrative law & expertise
· // to Lessee v. M’Intosh:  going back to colonizer’s authoritative voice;  natives treated like foxes that need to be removed for natural progress of land;  formalist decisions       

· dissent:  rather have hunters set a rule (but self-help is dangerous -lobsters!)

· rules of capture for livelihood; controversy over resource management (lobster)

Locke:

· applied to Pierson:  removal through labor is means to acquiring property interest
· applied to Moore:  therefore, doctor would have prop. rights
Posner:

· without property rights, no incentive to incur costs of improvement

· transferable ownership (rather than possession) maximizes value b/c person best suited to improve will can own land

3 criteria for efficient system of prop rights:

· universality:  all resources are ownable except ones as abundant as sun

· exclusivity:  can exclude with certain limitations

· transferability:  voluntary way to shift burden of productivity

Tragedy of the Commons:

· institution of private property to sustain vital economy and regulate tragedy of commons
· open access: when all have freedom to pursue their best interests, ruin is inevitable
A.  Water:  Riparian Rights (dominant right: to use....i.e. usufruct right)
· If upstream and downstream users using form natural uses and there’s not enough water, apportion.

· When is water property?  Compare to Pierson’s fox.
· This right is attached to the land and can never be transferred to a nonriparian owner.

Evans (D) v. Merriweather (P):  1842    (who has rights to / owns water?)
· riparian proprietor owns insofar as to do no injury to other riparian proprietor (diff. if you border a navigable waterway...govt requires access)

· D’s worker built a dam to divert the water, so P couldn’t run mill. (tort writ : action/trespass on the case)
· in riparian system, river is a commons:  but people inherently overuse a commons

· E could’ve purchased M’s riparian rights if M didn’t use his mill much (but problem if there’s someone below M on the river).  BUT: what happens when M sells land to unsuspecting buyer?  sales need to be documented; might lease rights to keep land saleable.

riparian rights:  (only applies to flowing water East of Mississippi)

· takes agricultural society in wet climate as norm (English doctrine!)
· line drawn b/w natural & artificial needs (funny distinction b/c farmers need their crops to survive)
· NOT allowed for middleman to purchase water rights, hold in bank, and wait for value to rise
· Natural flow:  Riparian owners entitled to natural flow of water, without material dimunition in quantity or quality.  Can use water for natural wants (household uses) or for artificial wants if natural flow isn’t diminished.  

· Cannot use water on non-riparian land & cannot deplete quantity even though no one is harmed.  Few states apply this doctrine to streams, preferring the reasonable use theory.
· Reasonable use theory:  a riparian owner is entitled to reasonable use of the water.  If a downstream owner is not harmed, s/he has no cause of action.

B. Water:  Prior appropriation: (west of the Mississippi)  (dominant right: to exclude)

· first-come-first-serve 
· Right to water is separate from the land.  

· First person to appropriate can sell it.  Restriction: need to make beneficial use of water or can lose rights to it (so can’t sell to middleman).  
· Under doctrine, water may be appropriated by non-riparian owner.
· water is NOT a commons NOR does it necessarily belong to person who owns land next to it

Coffin V. Left Hand Ditch Co. (trespass suit)
Colorado: Left Hand diverted water out of creek to his ditches. Coffin tore down Left’s dam.



Issue: whether Left Hand had right to put up the damn to divert water 


Holding: riparian law has never been part of Colorado, Colorado (water scarce) has prior appropriation
C.  Ideas & Inventions

Downey v. General Foods Corp: (Ideas are property if novel and original.)

Facts: Downey alleges that GFC stole his idea of naming Jell-O product Mr. Wiggles to mkt to kids.


Issue: whether the idea suggested by the P was original/novel

Holding: The idea submitted was lacking novelty and originality, and D (affirm. defense) had previously envisaged and utilized idea.  

International News v. AP

Facts: AP (P) and INS (D) both involved of collection of news. D involved in collecting news posted by P on bulletin boards and newspapers and then reproducing as their own for west coast.


Issue: Can the P exclude the D from copying news that P already published?

Holding: Yes, AP has “quasi-property” right b/c if others allowed to use material they collected, it would allow INS to compete unfairly.  
· quasi-property:  property at equity, not law (i.e. there’s an equitable remedy but not a legal one)
· So, property rules don’t apply b/c prop rights against whole world
· copyright:  to get a copyright, it has to be original work; this is common content, but original writing; question of abandonment after publication

· court is not protecting copyright (says news cannot be copyrighted) but distribution rights:  maintains fair competition.....law protects developing industries (remember railroads)
Patents:  = for products
To get patent: 

1. have patentable subject matter

a. can be a process,

b. machine (device w/moving parts), 

c. manufacture (no mov. parts....a hat), 

d. composition of matter (a conconction)

2. it’s novel

a. first to invent (not file)

b. doctrine of equivalents:  no patent if it does what something else does in same way

c. improvement patents:  for new packaging designs, etc.

3. nonobvious

qualitative advance over prior technology, not obvious to orig. invention (e.g.  doorknob made out of porcelain rather than wood)

a. scope & content of prior art

b. diff. b/w prior art & claimed invention

c. level of ordin. skill in pertinent art

d. secondary considerations (i.e. shortcomings of prior)

4. useful:  

a. used to police deceptive or immoral patents, but ct said not their job (PTO: US Patents & Trademark Office)
· limited monopoly:  patent = 20 yrs
· charge = infringement  (can’t manufacture & market w/o license from patent holder)
· Posner/ law & economics:  there’s no incentive to create if someone else can copy & sell

Not patentable:  laws of nature, abstract ideas, natural phenomena,



products of nature, unapplied math algorithms
Trademarks:  = for names
unlimited monopoly:  trademarks last as long as company uses it
2 reasons for trademarks:

· helps consumers distinguish b/w products (i.e. Nike swoosh)

-leads to reputational rewards & a market where quality products are produced
· protects one business from another

· caveat:  if markets are really distinct, they don’t always worry about similar trademarks
Qualitex v. Johnson

Facts: Qualitex used florescent green washing pads and Johnson started using same color. 

Holding: To extent it met ordinary requirements to register a trademark, color was register-able.  Color is capable of satisfying the more important part of the statutory definition of a trademark, which requires that person “use” or “intend to use” the mark.  

· Rule of functionality:  Color doesn’t actually affect cost or quality of product so does NOT put competitors at significant, non-reputational disadvantage (other colors just as useable on pads).  Cannot trademark the function of something, but customers come to treat particular color of product as signifying a brand.  

· 
EX.  Kellogg’s tried to trademark pillow-shaped cereal when patent ran out (said it had secondary meaning assoc. w/ brand) but couldn’t b/c it would impede on functionality.

· Lanham Act (Trademark Act of 1946...fed. legislation):  

· gave seller or producer exclusive right to register trademark

· = power to exclude
Copyright:

for life of author + 20 yrs
ideas almost Never copyrightable
King Center for Social Change v. American Heritage Products
Facts: AHP sold bust of Marin Luther King w/o permission, gave a small portion of the proceeds to King 
   Center for social change, and kept rest for profit. 

Holding:  Stop using name, copyrighted speeches, or likeness.  If for financial/commercial gain, no 1st amend.

· private citizens have right to privacy; public figures have 


right of publicity (to use name/likeness exclusively):
· survives death, inheritable and devisable (transmits by will)

· encourages effort & creativity

· maintains value of right while alive

· maintains heirs as sole beneficiaries of death
ACQUISITION BY ADVERSE POSSESSION

1. must actually possess
2. possession must be open, notorious, & visible
3. hostile (w/o owner’s consent)
4. continuous (for at least length of any statutory period)
5. (taxes):  Western states like to use this another element.  
         If you pay continuously, might count as possession.

A.  Hostility: Possession must be without the owner’s consent.
Boundary disputes: Most courts hold that one who possesses an adjoining landowner’s land, under mistaken belief that he only possessed up to the boundaries of his own land meets the hostile requirement.

Maine Rule: If you did it by mistake, it is not AP
Connecticut Rule: Intent is not important. (most states)
B.  Open, Notorious, & Visible: possessor’s use of property must be similar to that which a typical owner of similar property would make.

Mannillo v. Gorski  (when no one knows minor encroachment exists)
Facts: D built steps 15” onto P’s prop; D raises affirm. defense of adv. possess.
Issue: whether entry or actual possession must be accompanied by knowledge of trespass 

Injunctions:
mandatory: get your stairs off my prop




prohibitory:  don’t cut down my trees
Holding: NJ ct changes common law (adopts Conn. rule).  Creates actual knowledge, clear & convincing requirement to satisfy hostility req.  Didn’t satisfy open & notorious req. b/c so small no one could’ve know where one line ended and other began...15”

C.  Continuous: adverse possession must be continuous throughout the statutory period
Interruption by owner: If owner re-enter property in order to regain possession, this will be an interruption of the adverse possession and the adverse possessor must start over.

Conservation:  Vermont allows you to bargain with state, can lower taxes if conserve land (bargain overrides adverse possession).....In most states, must make productive use of land.

Hypo:  If you own plot in gated community, never use it, but use community pool, can someone take your plot?  

· Use of pool is assertion of prop rights

· If you put up fence, you’re asserting right to exclude (but No Trespass sign not enough)

Tacking: Possession by two different but concurrent adverse possessors one after the other may be tacked if the two are in privity (some continuity of interest) of each other. 

1.   With privity: A adverse possesses for 12 years and then sells to B and he holds for 9 years. A’s 12 years can be tacked to B’s 9 years so that it may meet the 20 year statutory limit
2.   No privity: A adversely possesses for 12 years and gets off land then B gets on land and adversely possesses for 9 years.  There is no continuity of interest and A’s 12 year period cannot be tacked and B would then need to possess for another 11 years to adversely possess.

Tolling:  If owner if underaged or disabled, in nearly all states he’s given extra time to bring ejection action

· cannot be used to break up statutory period (i.e. if Omar dies and son inherits, after Robin has been adversely possessing for 5 of the 15 statutory years, no tolling.....disability (son underage) has to exist when adverse possession starts
Adverse possession of Chattels:
O’Keeffe v. Snyder:      
Point:  Adverse Possession doesn’t work well with chattel b/c can hide them.  Here, institute “discovery rule” where statute of limitations for orig. owner to bring suit is tolled until chattel’s rediscovered.

Fact: want to get stuff back: replevin action. Plaintiff artist sought to recover three paintings from defendant's gallery that were she allegedly owned and which were stolen from another gallery.

Holding: The court couldn’t determine who had title on the limited record before it, but proceeded to resolve questions of law that would become relevant on remand.  Applied discovery rule: (The cause accrues when the owner first knows, or reasonably should know through the exercise of reasonable diligence, of the cause of action, including the identity of the possessor).

Ramifications:  shifts burden of proof to P to show diligence for tolling (unless diligence is thwarted by thief’s transfer to 3rd party....makes art theft easier!)
voidable title:  can’t take good title from a thief but can from someone who has voidable title (up for      
interpretation).  try to protect downstream, good faith (bona fide) purchaser
HAVING PROPERTY: unbundling bundle of rights
I.  POWER TO EXCLUDE

In any given dispute state must decide not only which side wins but also the kind of protection to grant

entitlements protected by: 
· Property rules:  To remove entitlement from its holder, must buy from him in voluntary transaction where value is agreed upon by buyer and seller. State not involved in problem of determining value of entitlement.  Involves collective decision re who’s given an initial entitlement.  (Pile v. Pedrick)   [absolute]
· Liability rules: When someone destroys initial entitlement b/c willing to pay objectively determined value for it, entitlement is protected by liability rule.  Involve additional stage of intervention; not only are entitlements protected, but their transfer or destruction is allowed on the basis of a value determined by some organ of state rather than by the parties themselves (DC in Raab v. Casper). Value may be what it is thought the original holder of the entitlement would have sold it for.     [balancing interests]
· Inalienable entitlements:  Transfer not permitted between two parties.  State can forbid its sale under some or all circumstances.
· State tends to have either prop or liability rules across the board. 
A.  Trespass by Structures
Pile v. Pedrick  (property rules) 
Facts: Due to surveyor’s error, encroacher's foundation wall extended onto neighbor's property by 1 3/8” for length of 50 ft (underground).  (Didn’t construct party wall so noise & vibration wouldn’t injure or annoy neighbors and was repaid w/ suit)
Options:   (a)  continue trespass & compensate neighbor   (b)  offer use of wall (party wall), giving neighbor extra inches of prop use (b/c part of foundation above ground extended further than wall above it which was inset for stability)
Issue: Whether Plaintiff has right to deny D access to property even to chip away excess wall
Holding:  Permitted encroacher one year to remove the wall.  Held that encroacher had no choice but to remove the wall as ordered, because the encroacher was trespassing on the neighbor's property.  Defendant offered rational solutions, but ct upheld P’s absolute right to exclude.  (maybe in 1 yr, neighbor will cool off)
Results: Under liability rules, owner wouldn’t be able to set price for compensation.  This case protects owners.
Geragosian v. Union Realty Co.  (property rules)
Facts: Theater encroached upon commercial garage with fire escape b/w first and second floors and underground drain on garage land.  Encroachments were unintentional.

Issue: Whether injunction to remove the encroachment was justified.  (suit brought out of spite)
Holding:  Ct granted injunction to protect property rights against continuing trespass based on 


1.  danger that a continuance of the wrong could ripen into title by adverse possession or a right of 


  prescription.

2.  compensation/money damages never adequate recompense for loss of land 

law & economics:  look to efficiency first  (new drain would cost more than G’s land, but this ct doesn’t care!)

three tiers of entitlement protection:



a.  property (strong)



b.  liability (less strong)



c.  unalienable (fixed)
Raab v. Casper   (liability rules) 
Action:  for injunction to relieve encroachment

Facts: P and D owned adjoining land from common grantor.  P alleges two trespasses to land: a cabin defendants built entirely on P’s land and house built partially on P’s land.  P had survey when saw cabin; D already poured foundation & spent $ so continued to build.
Issue: whether, even after notice, Caspers can be considered Good Faith Improvers and continue building or do Raabs have right to exclude
Good Faith Improver Doctrine (CA statute): Gives ct. power to impose liability rule rather than property rule (have to move that bldg).  good-faith improver:  one who improves under mistaken belief he’s landowner  

Holding: Appellate ct reversed trial ct decision to award land & cabin to D as good faith improvers & award compensation to P.  Ct held D couldn’t be good faith improvers if glaringly negligent.  (have to factor neg. into figuring whether it was good faith action on the whole)      
·     negligence:  Should D have surveyed first?...but grantor said line was b/w trees.  When Raab says it’s is land, C. ignores...neg.?
· trial ct error:  didn’t take neg. or malice into acct of good faith....more concerned w/efficiency
·     range of remedy:  if cabin were easily removable, wouldn’t need doctrine  
·     entitlement rule:  Raab would be able to gain land but C. could negotiate to buy etc.
· stronger case than Pile b/c above ground
· Raabs deprived of choice
· instance where a statute (GFI) overrode basic right to exclude
· GFI claim stronger when house finished and worth more 
· set-off:  net (I’ll subtract the $10 you owe me from the $100 I owe you....way to settle)
B.  Trespass by People

Competing interests: 

a.  right to exclude 

b.  right to access:  applies to prop that has some degree of public access (whether public or private prop) 



                             and cts have to play balancing act for each situation  
After slavery abolished, some states did away w/ right of access & got around anti-slavery laws by exalting right to exclude.  In Shack, NJ says no way!
Social invitee: owner gives permission
Business invitee: owner hasn’t given up prop rights, just public invitation.  Burden on owner to show some 
                              rational basis for the exclusion (look to scope of invitation)
Trespass on the chattel: (have to show damages)
If you borrow car to drive to Providence but drove 97 mph down railroad tracks, there’s no conversion, but there’s a trespass on the chattel.  You’ve diminished its value & exceeded the scope of the invitation (to use car).
State v. Shack



Facts: Defendants, an attorney and health service worker, entered on private property to aid a migrant farm worker living/working there

Issue: whether Tedesco had right to exclude people who want to help workers on prop
Holding:  Owner didn’t have right to bar governmental services available to workers, hence no trespass.  Ct indicated it was unthinkable that employer could assert right to isolate migrant worker in a way significant to the worker's well being.  Right to access trumps right to exclude.
· Ct. flirts w/ landlord-tenant law.  NJ leaves their possessory interest as tenants behind & says as employer-employee issue there’s no possessory interest.
Uston v. Resorts
Facts: Appellant casino excluded appellee card counter from casino

Issue: right to exclude?
Holding:  Ct affirmed appellate ct's decision to reverse the Casino Control Commission's ruling allowing appellant casino to bar appellee card counter, because commission maintained sole power to regulate gambling, and absent a rule excluding patrons based on their gaming strategies from the casino under the Casino Control Act, appellee was free to play blackjack.  
C.  Cybertrespass 
Ebay v. Bidders Edge
trespass to chattels (but ct really treats bandwidth as real property)    (ct seems to use prop rather than liab. rules)
Facts:  P, an internet-based trading site, brought suit against defendant, an internet-based aggregation site, seeking an injunction preventing D from accessing P's computer system by use of an automated querying program (robots) b/c they’re clogging server.
License:  (gives right to use prop that wouldn’t otherwise be able to use...like a ticket)  Ebay & BE couldn’t agree on a license

Problem:  can’t exclude BE b/c it diverts program through proxy servers so can’t trace back to them
Holding:  For preliminary injunction must show (a) irreparable harm and (b) likelihood of success on merits. Held there was possibility P would suffer irreparable injury w/o injunction.  Decides internet is chattel rather than real estate.
Tragedy of the Commons:  BE says Ebay is a commons, but if they’re allowed to use 1.5% then there’s nothing stopping 100 other companies from doing same and then Ebay’s system will slow down and/or crash.
Public policy:  BE says needs max access to internet to shop for best price for clients.  Ebay says no, public is better if ct decides for us, b/c if there’re no prop rights for us internet will die.
II.  POWER TO USE & ITS LIMITATIONS
A.  Nuisance, Law, and Economics Style

Right to sunlight: Generally a landowner has no right to sunlight, although everyone who enjoys prop is entitled to light & air flowing over it.  An owner almost never acquires an easement of “light and air”.  
Eden Roc v. Fontainbleu
Facts: F wanted to build a 14 story addition, neighboring hotel wants injunction claiming it would interfere with light and air on beach & hotel.  F claims laches, b/c ER waited until after 8 stories went up (inequitable suit)

Issue:  Does ER have legal entitlement to an easement for light & air?
Doctrine of sic utere:  no one has right to use their land for injury of another (nuisance doc)

FL ct narrows maxim, says can injure another but not another’s rights (puts burden on P to show diminished rights).  Is this a prop or liability doctrine?  

In prop doc, you merely need to show prop damage to recover.  Here P has to show right to light & air independent of prop right.  Ct says we’ve never used right to light & air (it’s an English thing), b/c it’s anti-development, b/c you’d have diminished capacity to improve your land.  (communities try to address this problem through zoning)
Holding: no legal right to the free flow of light and air from the adjoining land. 

Boomer v. Atlantic Cement Co.  (classic case)
Fact: Plaintiff landowners neighbored defendant's cement factory. Plaintiffs sought an injunction for property damages from the factory's vibration, smoke, and dirt

Issue: Wether an injunction should be granted for nuisance created by the cement factory


Hold: Ct granted injunction in P's favor, to be vacated upon D's payment of permanent damages to Ps. Permanent damages were appropriate, b/c nuisance was continuing and recurrent, yet economic costs of removal were too great. Ct comes up with permanent damages and determined what total loss of property would be over all time.
Result:  Before Boomer, woud’ve gotten injunction for nuisance.  After, it can & often is a tort.

Problem:  cement co now effectively has mandatory license to continue polluting as much as it wants


     (the ct abandoned 100 yrs of precedent to pay attention to an economics prob.)
Law and Economics: fancy cost-benefit analysis

1.  Looks to increase wealth of society (all parties) by allocating legal rights in most efficient way  


(new wealth is being invented all the time, so it’s not just a closed system where wealth’s moved around)

2.  Sees law as prescriptive or normative: tells us better ways to think of & use law

3.  Doesn’t necessarily need to be value-neutral as long as can quantify & fold into efficiency/utility model

4.  Buy & sell legal rights

5.  Assumption:  that mere cost of making deal is no so high as to make deal fail (transaction costs)

* People’s asking prices are often greater than offer prices….should have same value whether selling or   

   buying, but person giving up consistently wants more.
Voluntary transactions are said to increase social wealth b/c both parties feel better off after transaction.


Transaction includes three elements




1. Initial distribution of property rights




2. Offer price by a non-owner




3. Asking price by owner
Application:

Boomer: entitlement is right to pollute v. right to be free from pollution

Analysis: Costs are measured by homeowners’ asking price (amount they would demand to give up their right to be free from pollution), and benefits are measured by the factory owner’s offer price (amount they are willing and able to pay to stop the harmful activity). 

Theories of efficiency:
Pareto superior: everyone better off, nobody worse off (but it’s complicated to weigh nuances re: what makes people better or worse off)

Pareto optimal: aim is to distribute resources so no further exchanges can be made without harming others or making them worse off  

Application:

Fontainbleu:  The addition will increase value of F by $10,000,000 & decrease ER by $6,000,000.  Wealth of economy is increased by ruling for F.  Of course, this doesn’t take externalities into account.

Negative externality = cost of transaction put on 3rd party that doesn’t factor into value of exchange (externalities get internalized; neg. ones weigh against pos. ones; sometimes have to pay to offset future problems)
Coase Theorem: 
· It doesn’t matter where you put the entitlement, wherever you put it the parties will bargain to achieve wealth maximization (utility maximization).
· Focused on efficient result, Not distribution of wealth

· No such thing as internalization

· There’s shifting of costs (doesn’t have to be on person creating nuisance)

Application:

Fontainbleu:  ER gets entitlement…they bargain to achieve max.  F gets entitlement…they build & wealth of economy is increased by diff. of $4000 so achieve max.  So, why go to trial?  B/c Coases’ Theorem works best w/ no transaction costs (or costs that don’t block transaction).  In reality, they’re there & high.
Summary:  Law & economics doesn’t follow Pareto as much as thinks.  More follows Kaldon-Hicks model of wealth management (does benefit of transaction outweigh cost), b/c in real world Pareto is hard to achieve (someone’s always worse off).

B.  Eccentric Uses & Public Policy

Eyerman v. Mercantile Trust Co.: 
Facts:  Woman’s will requests house in gated comm. be torn down.  Comm. Worried this will open up access from alleyway where vagrants hang out.  House worth $40K.  Empty land would be worth $5K.  Beneficiaries would only get $650 after cost of knocking down.
Trust:  dividing into 2 parts: 

· 1 person holds legal title
· Another holds the beneficial or equitable title

Indenture says:  trustees maintain, improve, police prop.

Externalities:  neighboring houses devalued by $10K apiece.
Which dog didn’t bark?  City of St. Louis wasn’t a P (they’ve got lawyers on retainer anyway).  The beneficiaries didn’t sue either!  Only the community who says that city and beneficiaries are disadvantaged!

Hold:  this would not be wealth-maximizing transaction  (only dead woman benefited by caprice of her will.  Balance of harms not in her favor)
Botello v. Shell Oil:  CA statute to protect artwork on side of gas station.  A purchaser can’t destroy w/o giving artist chance to buy it back.
People v. Thomason:  Can animal owner destroy animal (rat torture/fetish case)?
III.  POWER TO TRANSFER: CONVEYANCE
Caveat Emptor (“buyer beware”)
Mcdonald v. Mianecki: (NJ  1979) 

Issue:  Is there an implied warranty of liveability when builder sells house AND does warranty extend beyond structure?  Here, purchasers had problems with well water.  

Facts:  Even though builder only built 3 houses as engineer for construc. co., he advertised he was a builder by trade.  Buyers know nothing about wells & never used one.

Inspection:  Town must inspect new home & issue certificate of occupancy before can be sold/lived in.  Town looks at water.

Laissez-faire doctrine:  (“let it alone”)  gov’t & law do best when they get out of the way.  law should never intervene, should let people make own deals

· In 19th cent, caveat emptor made more sense b/c you’d build own house & hire architect to watch over builder & make sure both do jobs (A watches B; B builds according to A’s design)

· With rise of suburbia, builders became manufacturers, not artisans.  No more architect-builder rltnshp.  Now just developers.

· 1964 Uniform Commercial Code (for goods that cross state lines):  created implied warranty of merchantability:  when you buy something, it better be right (merchantable: of the quality normal person would expect)  

· Where is the line b/w warranty (for bottled sodas whether old or new) and caveat emptor (for old buildings)?  Where does a new house by a small builder (not a Levittown) fit in?

· Lots of places favor warranty b/c could weed out shoddy builders

· Corporate liability is limited to corporation & not individuals w/n



Therefore, builder could set up separate corp. for each house & you have little to recover b/c 



they’re undercapitalized.
· NJ requires builders to register w/ fee that goes into fund to protect any victims of bad building.

· law & economics:  (the least cost of wear)  who can avoid problems by spending least amt of money should NOT have entitlement (builder), so other party will have leverage to negotiate.

Stevens v. Bouchard:  P bought old house with faulty roof.  Ct held that though Maine law imposed a warranty of habitability upon a builder who sells a residence, it did not impose warranty upon sellers who didn’t build house they sold.  Ct held that buyers' fraud claim failed b/c sellers owed no special duty to disclose.

Stambovsky v. Ackley:  P wanted to stop contract b/c of poltergeist.  Although caveat emptor prevented action for damages, it did not prevent P's desired equitable remedy of recission.  Recission appropriate b/c D took unfair advantage of P's lack of local knowledge re: house's haunted reputation, which D herself had perpetuated & capitalized on.

New house:  implied warranty of habitability
Old house: caveat emptor (person who has no knowledge about house sells to someone who has no knowledge)


1. Purchase & Sale (P&S) agreement: (Put everything you can think of in here for protection.)


2. Misrepresentation (+):  (Ask many questions to flush out misrepresentation.)
3.  Non disclosure (-):  (Doesn’t help, can’t accuse seller of.  Poltergeist case is an exception.)
4.  Active concealment (?):  (e.g. covered up evidence that question needs to be asked...water marks)    
· Should have lawyer at P & S stage; don’t need one to write deed (get old one, scan, & fix)

· Sellers need to deliver marketable title to buyer

marketable:  merchantable
insurable:  able to get title insurance (against defects in title that they don’t find)
PURCHASE & SALE STAGE
- set price
- make deposit (earnest money)

- agree upon liq. damages

-open escrow acct

Benefit of the bargain:  contract fo 500,000 bricks at 35 cents = $175,000 BUT falls through & have to get 
them at 40 cents from elsewhere.  can sue for $25,000 b/c entitled to benefit of the bargain


What if orig. seller had enough bricks but delivered late & held up construction?  You’re entitled to 
agreed-upon liquidated damages.
Escrow:  deposit held in escrow (hands of neutral 3rd party) for escrow period  (If parties fight, hold in escrow 

until there’s a solution.  Otherwise, escrow agent held liable.)


Gets released on one of 3 possible conditions:

1. at closing – as part of purchase price

2. buyer’s default – money released to seller

3. contingency failed (inspection, pest, mortgage) – money to buyer

caveat emptor is example of Coase’s Theorem: buyer can opt out OR could negotiate (contingencies embody that negotiation)

Lending:  most banks lend up to 80% price 

P & S mortgage addendum:  if buyer’s asking for too high a mortgage, too low a rate, seller beware 
Statute of Frauds:  Can’t convey interest in land unless signed & in written memorandum.  Must include:

(1)  have essential terms


(2)  names of parties


(2)  description of land to be conveyed 

(3)  description of interest being conveyed

(4)  purchase price (in some states)

(5)  signature of the party to be charge (party against whom enforcement is sought.

Exceptions:

A. Part Performance Exception:   One party who’s already taken action (partial payment, making improvements, etc.) due to reliance on oral contract, may be able to gain at least limited enforcement of it.
Acts by vendor: if vendor makes conveyance under contract, he will be able to sue for agreed upon 
                           price, even if the agreement to pay that price was only oral.

Acts by purchaser: courts are split as to what act by purchaser constitutes part performance entitling 


      him to specific performance (ct-ordered remedy/fulfillment).
Possession plus payment: Many states hold that if buyer takes possession, and also makes payment, 



sufficient part performance that seller will be required to convey the property.
Improvements: Many states a buyer who takes possession and then either makes permanent 


improvements, or changes his position in reliance, can require seller to convey.

B. Equitable Estoppel:  One party detrimentally agreed to oral contract that should’ve been written & other 

                                       party did great injustice in breaking.
Time for performance: In suit for damages, time stated in contract will be deemed to be of the essence, unless parties shown to have intended otherwise. i.e: Seller refuses to close on date specified in contract. Buyer may bring suit for damages for delay, even if its only a few days

Except in equity suit (specific performance) as long as ready to perform within reasonable time after schedule day
Remedies for failure to perform: Where one party fails to perform a land sale contract, two remedies (1) suit for damages and (2) suit for specific performance.

1. Damages:  P recovers difference between the market price and the contract price (benefit of the bargain).
2. Specific performance: Usually brought against the defaulting party (can be either party). Usually seller 
changes mind and buyer is able to get a decree of specific performance ordering seller to convey 
property. (Each piece of land is unique, cts presume money damages would not be adequate to 
compensate the buyer...equitable remedy)  Repudiation = buyer renegs (time not of essence/see above)
3. Deposit:  If buyer is unable to close on appointed date, most cts do not allow him to recover deposit.

Younge v. Huysmans:  P bought land from bank, Bank sent letter to P saying they accepted land (this is a contract) and P recorded.  P wants two deeds.  Bank wanted them to release letter from registry and they wouldn’t.  Bank sells land to other party.  P had actual notice of 3rd party’s possess but got damages b/c:
· “meeting of the minds”:  contracts are voluntary but once you’ve entered into agreement (mtg of 

         
  minds) then law can be called in.
ESCROW PERIOD

(roughly 2 mos)
A.  Marketable Title:  Free from reasonable doubt that seller can convey rights he purports to convey.  Title must be in this condition so buyer will be able to sell in the future.  Purchaser is not required to buy a lawsuit.
Defects = unmarketable title: 

a. Record chain:  substantial variation between name of grantee of record in one link and name of grantor in following link is a defect. Substantial variation in description of land between one deed and next may be defect.

b. Encumbrances:  (even if vendor has valid title to property) mortgage, liens, easements, use restrictions / covenants, violation of zoning ordinance  
Lohmeyer v. Bower:  D agreed to convey prop w/ an abstract of title showing good merchantable title, free and clear of all encumbrances.  Lohmeyer wanted 2 story house, but house’s 2nd story violated an ordinance and additional restrictions imposed by a dedication declaration so encumbered the title & exposed party holding it to hazard of litigation and made title unmarketable.
Agreement and notice:  Parties may agree that certain kinds of defects will constitute unmarketable title.  Buyer may be held to be on notice of certain defects, and therefore held to have implicitly consented to them.

Equitable Conversion: Treat signing of contract as vesting in purchaser equitable ownership of the land.  Vendor becomes equitable owner of purchase price.

Consequence: Risk of loss or damage during escrow is on buyer so long as damage is not caused by seller’s negligence 

i.e: S contracts to sell land to B. Prior to closing, while S is still in possession, hurricane destroys 
house located on land.  Loss falls on B.
       Cts who place risk of loss on the purchaser give him benefit of vendor’s insurance.
B. Mortgages:   
 Borrower is Mortgager (supplies mortgage); Bank is Mortgagee (supplies loan)
Two documents:
Note: buyer’s promise to make the repayment.  If there’s a foreclosure and foreclosure sale doesn’t yield enough to cover outstanding debt, note serves as basis for deficiency judgment against borrower for balance.

Mortgage: document which gives lender right to have prop sold to repay loan if borrower defaults.  
Sale of mortgaged property: usually mortgage is paid off at closing, but prop can be sold w/o paying off 
a. Having purchaser take “subject to” mortgage:  Not personally liable for payment of mortgage debt.  

Mortgagee can foreclose if buyer doesn’t make payment but cannot sue buyer for any balance still remaining on loan after foreclosure (no deficiency judgment).
b. Have purchaser assume the mortgage: Liable to original mortgagor and to mortgagee for re-payment of   

    mortgage loan. Thus mortgagee can get deficiency judgment.
Foreclosure:  Process by which mortgagee may reach land to satisfy mortgage debt if mortgagor defaults.

1.  Judicial:  Foreclosing mortgagee must institute lawsuit and actual foreclosure sale takes place under 


        supervision of sheriff.

2.  Power of sale:  (put right in the mortgage) agreement by borrower that you don’t need to go through 
       
                  judicial procedure
3.  Mortgage creates security interest:  (that lender has in your prop./investment) defines when lender can come after you 


a.  must have hazard insurance


b.  must pay taxes (always get paid first after foreclosure)


c.  must not get behind on mortgage payment
4.  Equitable redemption:  comes early.  As long as sale hasn’t happened, borrower can stop it by catching 

up on payments.
5.  Statutory redemption:  comes 2nd.  Catching up has to happen w/n statutory period.


(drives up interest rates b/c banks have to offset fact that they get prop. they can’t unload for a yr BUT 


also drives down price of that house....good deal for developer who can wait that yr)

6.  Deficiency:  foreclosure price is less than what you owe on it (difference is “deficiency”)

Many states have Anti-Deficiency Laws to protect the homeowner from actions which bank may bring to recover deficiency from homeowner’s personal finances.  Essentially require the bank to eat the loss.
Price factors to consider when buying from foreclosure:

(1)  can’t always inspect  (2)  often house not in best condition  (3)  statutory redemption prob in most states
CLOSING
Payment:  in 2 or more bank checks.  

1. for net amt seller will get

2. for amt seller’s putting toward mortgage

3. for amt seller’s putting toward any other liens

DEEDS:  a conveyance, Not a contract, that passes title from grantor to grantee (notarized)
Doctrine of  Merger:  Everything needs to go into deed, otherwise it doesn’t count (previous contracts don’t ct)

Types of deeds: 


quitclaim:  conveys grantor’s complete interest but doesn’t warrant title’s good

warranty deed:  grantor makes one or more promises about state of the title.  Most states use a special warranty deed (only makes promise that grantor has done nothing to encumber prop and if he has he will do whatever necessary to get rid of encumbrance. (i.e: mortgages, liens, easements and use restrictions).
Parts of Deed

1. Names of grantor & grantee
2.   Description of property: Metes and bounds: establishes starting point.

3.   Words of conveyance (intent of parties): grant, give, bargain...

4.   Interest in prop.

5.   Attestation or acknowledgment:  i.e. witnessed or notarized
6.   Signature:  unless equitable estoppel or part performance (then oral ok)
RECORDING:  your new deed at registry immediately so everyone’s on notice, and make sure all liens are released and file release.  (In rare instance prop conveyed twice, 1st to record usually gets prop.)

Statutes:
1 Pure race statutes:  Subsequent purchaser protected if recorded before earlier purchaser.
2. Pure notice statute:  Subsequent grantee can prevail only if (1) bona fide purchaser (had NO notice 


of prior interest in land and (2) paid valuable consideration (fair mkt value).  

3. Race-notice statute:  Protects subsequent purchaser only if (1) bona fide purchaser and (2) records before 
the earlier purchaser 
Notice:

1. actual notice:  knows of no prior interest so isn’t protected
2. record notice:  buyer 2 isn’t protected if didn’t check registry
3. inquiry (constructive notice):  possession is open, visible, exclusive, & unambiguous 
Miller v. Green: Miller started leasing this land for crop season, then entered into land contract with the Green to purchase prop.  Hines then entered into purchase agreement w/ Miller and purportedly bought the site.  Had no official notice that land was sold to Miller and recorded deed.  Ct held that Miller’s possession was constructive notice of their land contract (had been openly plowing & hauling/piling manure) and that Miller’s rights to land were superior even though Hines recorded first.
FORMS OF OWNERSHIP
A.   SEQ CHAPTER \h \r 1FREEHOLD ESTATES: 


(1) fee simple (absolute)


(2) life estates


(3) fee simple defeasible (three)

Fee Simple absolute:  inheritable, no conditions, strongest interest
Phrases creating:  traditionally, “and his heirs” though unnecessary today


i.e: O conveys to A.  (now this gives A a fee simple absolute)
Life Estates:  interest which lasts for lifetime of holder

1. Phrase creating:  “A during his life” or to A for life”


2. Defeasible:  capable of being voided

3. Life estate per autre vie:  measured by life of someone other than the grantee. 


i.e: O conveys to A for life of B, then to C and his heirs.  


If grantee A dies before B, A’s interest passes as provided in A’s will or under intestacy statute.

Grantee can’t sell interest to new tenant per autre vie unless mortgage paid off.
4. Interests created:  present life estate and reversion

i.e.  after life interest tenant dies, prop reverts to X  (where X is either grantor or remainder)
Duties:  Life tenant may not commit waste (unreasonably diminishes value prop will have when holders of 
future interest takes possession).  Therefore, life tenant must make reasonable repairs, not demolish structure, pay prop taxes, etc. 

Powers:  The life tenant cannot convey a fee simple, or any other estate greater than the life estate he holds.  
The Doctrine of Waste:  Possessor of future interest in prop (reversioner or the remainderman) may seek injunction to prevent (or damages to compensate for) wasteful use of prop

Permissive Waste:  allowing or permitting the property to fall to waste, failing to take reasonable steps to  

 preserve or protect the property

encumbrances:  life tenant pays interest; remainderman pays principle
Affirmative (Ameliorative) Waste:  intentional or negligent exploitation of resources, destruction of   

 buildings, or activities causing permanent injury to property (active & voluntary)
Future Interests:

Reversion

Right of re-entry/termination
Remainder: future interest which can become possessory only upon the expiration of a prior possessory interest 
   (life estate or term of years), created by same instrument.


i.e: O conveys to A for life, remainder to B and his heirs.

Distinguish from reversion: remainder is created in someone other than the transferor, whereas the reversion is an interest left in the transferor after he has conveyed an interest to someone else.
Vested:  no condition attached to it

Contingent:  condition must be satisfied before possession granted
Brokaw v. Fairchild:  Life tenant P can’t rent 5th Ave mansion, wants to tear it down and build apts.  Ct held for Ds b/c project would constitute waste though value would be enhanced.  Life tenancy restricted P use which didn’t include making permanent alterations w/o express permission of testator.  Reviewing will, ct found it clear that testator intended P to enjoy use of mansion instead of unfettered right to use land for other purposes.
Defeasible Estates:  conveyance subject to restrictions

(1)  Fee simple determinable


(2)  Fee simple subject to a condition subsequent


(3)  Fee simple subject to an executory limitation.

(1)  Fee simple determinable:  R to E so long as E doesn’t use for...

a.  Interests created:  



1.  E’s fee simple determinable  (present)



2.  R’s possibility of automatic reverter  (future)

b.  Restrictions on use:  on that which grantor opposes; limitation controls even after prop changes 




hands numerous times.
(2)  Fee simple subject to a condition subsequent (FSSCS):  R to E provided that...


a.  Interests created:



1.  E’s FSSCS



2.  R’s power of termination (right of re-entry)....only if R asserts w/ ct action when condition 




breached  (some states have statute of limitation, although there could be a laches claim)


b.  Phrases creating:  statement that grantor may enter property to terminate estate if stated event occurs
Fitzgerald v. Modoc Cty:  Grantor made deed to county which conveyed, by appropriate description, land to be used for a county high school.  County conveyed land to grantee.  Language of deed did not create a condition subsequent.  At most, it was a covenant. 

(3)  Fee simple subject to executory limitation:  provides for the estate to pass to a third person (other than 


grantor) upon occurrence of stated event.  i.e: O convey’s to A and heirs, but if A dies without children 
surviving him, then to B and his heirs.

Signifiers for:
	FSSCS
	fee simple determinable
	fee simple subject to exec. lim.

	on condition that

provided that

but if

however, if
	so long as

during

while

until
	shall at once revert

cease & determine



	shows a cut-off pt of right
	shows duration of right
	need to look at state’s magic words from case law


Hierarchy of court reasons Not to Grant expressed Conditions:  Cts don’t like defeasible interests

1. rules of construction:  interpret conveyance against grantor when condition is outdated & unfair
2. find precatory language that states desire/wish that’s not legally binding
3. finds a covenant rather than condition (when there’s no “or else” clause)  
4. fsscs

5. fsd
Walton v. Red Bluff:  Got land and restriction saying it could only be used as library.  Enactment of Cal. Civ. Code § 885.020 abolished fee simple determinable & thus reversionary interest, converting it into power of termination.  Walton failed to assert re-entry w/n statutory time limit, but ct enforced it anyway b/c it could’ve been affirm. defense for Red Bluff who failed to bring it up.  Appellant established breach of condition and was entitled to quiet title.

B.  RESTRAINTS ON ALIENABILITY (transferability): cts don’t like them
       (for fee interests, life estates, or leaseholds)

* the farther down, the easier to get restraint *
Disabling:   “To A, but A shall not alienate the land and any attempt to alienate the land is void.”

       (usually void, unless on leaseholds…sometimes “can’t sublet” clauses ok b/c doesn’t tie up land for long)
Forfeiture:   “To A, so long as A does not attempt to sell the land”

(either permits grantor to exercise power of termination or automatically divests the grantee in favor of a third party or the grantor) 
Promissory restraint:  “To A who agrees not to sell” or “To A, and A covenants not to transfer the land”


(attempted alienation as a breach of covenant, making A liable for breach)
Riste v. E. Wash. Bible Camp:  Grantor sold lake property only to people who agreed to subscribe to tenets of certain religious faith.  Riste obtained 2 lots after 1 parent died.  Restriction requires he obtain grantor's approval for new sale.  Ct ruled was restraint on alienation of land that was void as repugnant to the nature of an estate in fee.  Doctrine of equitable estoppel did not apply b/c restriction was invalidated on public policy grounds.

Aquarian v. Sholom House:  
· Sholom claiming that sale to A disregarded condo provision that required Sholom's written consent to sale.  But: no one could ever sell w/o prior permission of condo association; ct won’t allow.  
· Reverter clause was not functional equivalent of a preemptive right b/c it would not come into play until a violation of the restriction on an unapproved transfer occurred.  Provision was an invalid and unenforceable restraint on alienation.  
· 3 forces:  alienability, restraints protecting owners (clause), state law (treats condo owners as part of own little democratic society...rely on fact that people buy condos based on policies there)
 SEQ CHAPTER \h \r 1C.  CONCURRENT INTERESTS   (Co-tenancies of a fee, a life estate, etc...):
Tenancy in common:  each tenant owns separate, “undivided” interest

Default:  (except w/ trustees) interest created whenever someone conveys to more than one person
NO Survivorship:  If one dies, heirs own w/ other tenant


           Can sell tenancy w/o permission of other tenant


           If one sells interest to other tenant, that tenant now own whole prop. in fee simple absolute      
Unequal Shares:  TIC may have unequal shares (unlike JT).

      i.e: A and B may hold as TIC, with A holding an “undivided ¼ interest” and B an undivided ¾ interest.

Rebuttable presumption of equality:  If conveyance does not specify the size of the interest, there is a rebuttable 
   presumption that equal shares were intended.
Joint Tenancy “poor man’s will”: Two or more people own a single, unified interest in real or personal property: valid if satisfies four unities:

1. Interest (have to create the same interest for both tenants)
2. Time (have to create interests at same time)

3. Title (interests of title have to come out of same conveyance....i.e. from same grantor)

4. Possession (both have to have right to possess whole thing)

     ** If violate Time or Title or try to sever (convey part of interest), reverts to default tenancy in common
If third party creditor of a joint tenant executes a lien against the tenant and in doing so seizes that tenant’s interest to satisfy debt, then Four Unities are destroyed and joint tenancy becomes tenancy in common b/w remaining tenant and creditor.
Interests created:  life estate & contingent remainder
Survivorship: not descendable (can’t pass to anyone else) If two tenants & one dies, other becomes sole owner  

   of the interest they held jointly.

Possession/equal shares: Each joint tenant is entitled to occupy the entire premises, subject only to the same 
   right of occupancy by the other tenancy. (If creditor forecloses against one, can only take 50%)
Death:  If debtor dies before foreclosure, 2nd tenant doesn’t lose anything.  (A lien won’t work b/c when debtor 
   dies, becomes fee simple & lien’s no longer attached to debtor’s life estate interests since that interest no  

   longer exists.)

Conveyance: At common law, A cannot create a joint tenancy between himself and another by conveying “To 
   A and B as joint tenants.  In most states, can use a “straw man”: where you convey to straw who 
   immediately conveys to both of you (record both deeds!).  If there’s a mortgage, need to use lender as part of 
   deal (lender can’t discrim. based on potential maternity, earnings.....do NOT make lender the straw).

Severence:  

1. convey to each other as tenancy in common

2. unilateral action:  one party conveys to someone else which kills j.t. and creates ten. in comm. (but that party loses own interest unless that party is new conveyee’s heir).  Then, new conveyee can convey back to party and create tenancy in common for both w/ other party.
Three or more joint tenants:  conveyance by one to a stranger produces a tenancy in common b/w stranger and 
remaining 2 joint tenants, but joint tenancy will continue b/w original members. 
i.e: A B and C are joint tenants. A then conveys his interest to X. X will hold an undivided 1/3 interest in property as tenant in common with B and C. B and C hold a 2/3 interest, but they hold the interest as joint tenants with each other. If X dies,  interest goes to  heirs or devisees. If B dies, interest goes to C.

People v Nogarr:  Joint tenancy between hubby & wife.  Husband died but had separated two years earlier & had given parents mortgage (& thus security interest in house) in form of promissory note.  His joint tenancy had not been terminated by mortgage and deceased’s interest had not been severed from wife’s.  His prop interest died when he died.


Liens:
In most states (lien states):  mortgage = lien (I give bank mortgage; they give me lien)

In other states (title states):  title changes w/ mortgage
If title state, parents would have tenancy in common title w/ wife b/c transfer of mortgage would sever j.t.  Here, it’s a lien state so mortgage didn’t sever.  Now wife holds in fee simple.  (If C had conveyed outright to parents, it would’ve severed j.t.)  (Parents could’ve foreclosed while hubby still alive b/c mortgage payable on demand.)
Tenancy by entirety:  only for married couples (some western states don’t have)
Creditors:  Can attach but not foreclose
Not subject to severance:  So long as both parties alive and remain husband wife, neither can break tenancy.  If 
   one survives other, s/he will get complete interest.

i.e: H and W hold property as TBE. H conveys interest to X. In all states, if W survives H, W will get the property outright and X will get nothing. (But in some states, the conveyance will be effective to the limited extent that if H survives W, X, not H, will get the property.)
Divorce:  ends tenancy by entirety and it becomes tenancy in common
Peebles: Wife commits tort against Minnis and want to attach Peebles marital residence. Court concluded that property could be attached but provided that the interest of a debtor spouse in property held as tenants by the entirety could not be subject to seizure or execution by a creditor of such debtor spouse so long as such property was the principal residence of the non-debtor spouse. Interest could be subject of execution of some future time, if non-debtor dies before debtor or they get divorced.

Relations between Co-tenants:
Profits:  When there are two owners of prop, both pay taxes, mortgage, and necessary upkeep.  However, if one 
party makes a profit, other party’s only responsible for taxes etc. if they exceed 1st party’s profit.  Second party is liable for maintenance but not improvements.
Contribution:  If one tenant makes payments on behalf of prop (tax, mortgage payment, repairs, etc.), that 
tenant does Not have automatic right to collect the share from the other tenants.  However, tenant making payment may deduct payments from rents he collects from third parties; can also be reimbursed fore expenses “off the top” before any proceeds from a sale are distributed.

No duty to account:  If prop is occupied solely by one co-tenant, he normally has no duty to pay for value of his 
exclusive possession (no duty to pay the non-occupying co-tenant ½ of what a normal rent would be). However there are two exceptions.

1. Ouster:  If occupying tenant refuses to permit other tenant equal occupancy, then must account to ousted 
        tenant for her share of the fair rental value of the premises.  (Can seek injunction or damages)  If don’t  

        act on the ouster, occupying tenant can adversely possession after statutory period.
2. Depletion:  The occupying tenant has a duty to account if he depletes the land.  
        i.e:  A and B are co-tenants.  A mines coal from the property.  A must split the profits with B.
3. Third parties:  Co-tenant out of possession can demand his share of rent from 3rd party if he consented to being bound by that lease.
Partition:  (equitable actions to divide prop. and end co-tenancy)

1. In kind: physically divide up

2. By sale:  sell and divide proceeds

3. By appraisal:  one tenant buys out others for appraisal price
White v. Smyth:  (co-tenancy & depletion of prop value)

Facts:  Appellees and appellants were co-owners of jointly owned land which contained a large quantity of rock asphalt.  Appellees filed suit against appellants seeking an accounting for large portions of rock asphalt removed from the property by appellants.  
Depletion:  By mining and processing himself, he is depriving them of opportunity to take it out and mine it themselves.  White is responsible to his co-tenants for activities which depleted natural resources from the land.  Hold:  Ct further rejects White’s argument that if he is responsible for accounting his profits at all, he should be held to account for costs of raw materials, not the net profits after his own manufacturing & labor.  Because White’s labor in preparing asphalt for sale is more processing than manufacture of a new product, White is required to account for the profits (this demonstrates ct’s distinction b/w mining and processing vs. manufacturing of a new product).  Court ordered the common property sold and the proceeds distributed among the owners, because not partitionable (rock only in certain areas, but don’t know where b/c underground). 
Summary:  The law is protective of co-tenants (here, they’re losing something that can never be replaced....asphalt doesn’t grow back).
LANDLORD & TENANT
LEASES:
Difference between lease and license: Licenses are revocable by the person who gives it to you.
Interests created: Tenant’s present possessory interest in the land AND landlord’s reversion 

4 Types: of leasehold interests
1. 
Term of years: any tenancy for a definite period of time

          a.  fixed beginning & end dates
          b.  automatic termination: on last day of lease, no notice needed
2.     Periodic tenancy:  continues from one period to next automatically, unless either party terminates at period’s end by notice; otherwise, is automatically renewed  (periodic year-to year, month-to-month tenancies)
           a.  by implication:  a lease with no stated duration creates a periodic tenancy
           b.  termination: automatically renewed for another period unless one party gives a valid notice
                  At common law, notice must be given on period prior to termination for leases less than a year, 
                  and 6 months in advance for leases greater than or equal to a year.
3. 
Tenancy at will:  no stated duration and may be terminated at any time by either party

4. 
Occupancy at sufferance:  Where a tenant holds over at the end of a valid lease.  Here, landlord has right  
                                                    of election b/w: 1. evicting tenant; and 2. holding tenant to another term. 
       If L elects to hold T to another term, most courts hold that creates a periodic tenanc, and the length of  

       period is determined by the way rent was computed under original lease. 
Commercial leases:  very common that rent is tied to % of sales and lease period is long
Whether expressly stated or not, tenant has possession of property through the term of the lease.
Other means of Termination:
1. Mutual Agreement:  parties may mutually consent to termination.  mutual consent acts as re-conveyance to 
landlord, so some states require termination to comply with Statute of Frauds if remaining time on lease exceeds statutory limit.

2. Destruction of Premises:  If the building is destroyed through no fault of tenant, lease period may end.
3. Eminent Domain:  If gov’t seizes entire parcel, lease period will end and tenant is free of further obligations.  
Landlord and Tenant will generally split compensation amount given to Landlord.  If gov’t doesn’t entire property, Tenant may be responsible for paying rent for remaining lease period.

4. Death:  death of Landlord or Tenant automatically terminates Tenancy At Will, ONLY
5. Substantial Breach of Material Covenant:  If breached, certain implied covenants which are material to lease 
agreement (such as the Tenant’s covenant to pay rent or the Landlord’s covenant to provide Quiet Enjoyment of premises) will effectively terminate lease agreement.  Modern prop law has extended definition of “material covenants” to include duty to repair, non-competition agreements etc.

Medico-Dental Building Co. v. Horton & Converse:  (ct applies contract rules to leases)

Cali Sup Ct held that Medico-Dental Building’s failure to enforce a non-competition agreement contained in its lease with Horton & Converse was sufficient grounds for lease termination.  Although M-D employed traditional defense that under property law, covenants in a conveyance are non-related and independent, the court also applied contract law which allows for investigation of parties’ intent in creating the lease.  Ct held that lease clearly expressed Tenant’s intent to rent prop based solely on non-competition clause.  Because breached covenant “was not incidental or subordinate to the main object of the lease, but went to the whole of the consideration,” the covenant was considered to be material (significant, breach causes actual damages), and if breached, appropriate grounds for termination.  Generally, if turn off water, lessee still has to pay rent but can sue for damages b/c covenants are independent.  

Leases:  are contracts & conveyances

Privity of estate:  rltnshp b/w landlord & tenant created by conveyance (lease)

Privity of contract:  voluntarily entered into (cts interpret intent of parties)
Rule of Independent Covenants:  If covenants are independent & both parties breach, both parties pay

Dependent: lessee is required to do something only if lessor does what he is required to do (or vice versa) 

Independent: exists regardless of other party's responsibilities under the lease 

Rent:

obligation to pay rent is generally independent covenant. A defective condition of real prop does not bar demand for rent as it may in residential prop (warranty of habitability).  BUT, if we give tenant exclusive use, we must comply with that use for term of lease & any extensions or renewals (absent agreement otherwise), or tenant has no rental liability for violation period.  Makes duty to comply with an exclusive use provision dependent upon duty to pay rent.

Tenant’s Duties

1. 
Fulfill the express obligations in the lease (e.g. to pay rent)

2. 
Implied duties not to commit waste or nuisances

3. 
Duty to vacate premises at the end of the lease term

LANDLORDS’ REMEDIES:

A. Against “Hold-Over”:  If tenant fails to vacate premises after lease expires, landlord may pursue litigation to evict 
Permitted to use Summary Action (Summary Procedure for an Unlawful Detainer):
1. Notice to tenant to quit the premises (usually a 3-day notice); if tenant does not comply, trial date is set

2. The tenant may assert any affirmative defenses through a cross-complaint against the landlord. 

3. Wise for tenant to continue paying rent into a escrow account

4. If at close of hearing, judgment is entered for landlord, the landlord may request that Sheriff evict tenant 

5. Ct unlikely to hear evidence of damages for efficiency’s sake.  May be pursued in separate proceedings.

MAY NOT resort to Self-Help to remove tenant:
1.    Forcible Entry:  definition varies from state to state; involves breaking of doors and windows to obtain 
       entry or use of threats/violence on tenant who invited landlord onto premises

2. Forcible Detainer:  definition varies; involves use of force, threats or menace to hold & maintain 
        possession of prop (i.e. tenants’ furniture), or unlawful entry onto prop and subsequent refusal to   

        surrender prop to lawful owner

3.     In most states, landlord is further prohibited from shutting off utility services in order force tenant out
Jordan v. Talbot : Cali Sup Ct held that Talbot’s entry into Jordan’s apartment, his removal of her property, and his refusal to allow her back into apartment constituted forcible entry and detainer.  The specific provision of the lease agreement, stating that Talbot had a right of re-entry will not be maintained b/c any lease provision that permits a landlord’s right of re-entry is prohibited by the court as against public policy.  Although Talbot used a key to enter apartment, not violence, his entry is still considered forcible, as it was without consent and violence was threatened if Jordan returned.  
B.  Against Abandonment

1. 
Landlord can terminate lease by accepting abandonment as surrender of property.  Ct will find surrender when landlord uses property in a manner that is inconsistent with tenant's right to possession.

2. 
Landlord can retake possession and re-let premises on tenant's account 

3. 
Landlord can sue tenant for rent owed, as it becomes due OR at end of lease period.  Modern application of remedy has employed Contract Law which requires Landlord to take reasonable measures to mitigate the damages incurred. 

Sommer v. Kridel:  A landlord who suffers from a breach of contract, has a duty to take reasonable measures to help himself in such a way as to lessen damages suffered.  Therefore, Sommer’s refusal to re-let apt surrendered by Kridel to other readily available potential-tenants was a failure to mitigate the damages. 
TENANTS’ RIGHTS & REMEDIES:  (Common law implied covenants)
A.  Covenant of Possession:

American Rule:  The landlord must deliver legal possession of property (i.e. delivered the Right to possess).  
Breach has occurred if either (1) the landlord (2) someone with paramount title or (3) someone with the landlord’s consent is in possession when the tenant is first entitled to possession
English Rule (most states):  The landlord must deliver actual possession of the property- meaning that the 
   landlord must deliver both legal title to property and make sure property is livable, i.e. no holdover tenants.  
      a. residential cases: if breach, lease may be terminated with no obligation on tenant and return of money 
      b. commercial lease cases: lease termination is not favorable.  Landlord is liable for damages (rent which 

              may be owed to previous landlord for a holdover, lost wages, etc.)
Argument for English rule: Landlord should bear the risk b/c landlord is in best position to evict holdovers and  

   trespassers and deliver actual possession.  
1.  landlord should know better than tenant the status of possession of the premises before the date the tenant is entitled to possession; 

2.  landlord is only one who can evict someone before  tenant’s entitled to possession; 

3.  landlord is only one who can get some assurance that current tenant will not holdover; and
4.  often (particularly in residential leases) landlord has greater resources and experience to proceed quickly with eviction. 

B.  Covenant of quiet enjoyment:   (usually used as defense for leaving)  gives protection against:  
Actual eviction: 

1.   Ends tenancy so landlord can’t sue for rent
2.   Allows Tenant to seek consequential damages OR can terminate lease and sue for general damages (diff 

      b/w fair rental value & reserved rent) and special damages (cost of relocation).  

3.   Covenant does Not permit actions against noisy neighbors if have no legal relationship w/ tenant unless 
      they have same landlord.
Partial Actual eviction:
1.   Gov’t takes possession under eminent domain & makes deal w/ landlord;  Landlord can’t recover all 

      remaining rent b/c tenant partially evicted
2.   Doctrine of Substantiality:  if amt of prop lost is substantial, tenant’s excused from all or most of rent   
Constructive eviction:

1.   Tenant is protected from any of landlord’s actions or failed obligations that substantially interfere with use 
      of property & make property uninhabitable or unsuitable for use.
2.   Allows tenant to quit premises

3.   Action requires showing substantial and immediate interference & immediate need to leave property.  If 

      tenant waits to bring the action, right to claim constructive eviction is waived.

C.  Implied Warranty of Habitability: (NOT waivable for residential prop)
Modern leases incorporate building code (moves enforcer from agency to tenant).
· Oftentimes, landlords don’t have money to repair (better off cutting a deal than ct’s inadequate solution)
· Some states, doesn’t apply to commercial leases
Repair and Deduct Statutes/ Rent Application Statutes: 
1.   Allow time for landlord to fix.

2.   Then tenant can fix, using rent money.

3.   Limit as to how much money can be used this way.

4.   Limit as to number of times can invoke and what repairs.

Rent-Withholding Statutes:  

1.   Tenant may go to housing ct, 

2.   Explain health-threatening problem,
3.   Then pay rent to ct (escrow) until fixed.
Rent Abatement Statutes:  Tenant is allowed to stop paying rent or to pay reduced amount until problem’s fixed.  (Can raise breach of habitability as affirm. defense if landlord sues)
D.  Protection From Retaliatory Eviction:   (really for residential prop)
b/c tenant’s ability and incentive to bring legal action against landlord who breached warranty of habitability is useless if landlord is not prohibited from terminating lease in retaliation  
Public policy limits landlord’s ability to terminate or refuse to renew lease in these circumstances:

1. Tenant must show that rent has been paid either to landlord or into escrow, or could pay if required 

2. Tenant must show evidence indicating primary reason for eviction is in retaliation for an enforcement of  

     housing codes

3. If above criteria’s met, tenant’s protected from eviction.  Claim of Retaliation would be raised as 
     affirmative defense against eviction action.
4. Burden on landlord to demonstrate reasons other than retaliation
5. Difficult w/ term of year leases, b/c when lease is up landlord can say goodbye.  

Javins v. First National Realty Corp.   (Do housing code violations effect tenant’s obligations to pay rent?)
Facts and Procedure:  Three tenants of apartment complex owned by First Nat’l were sued separately by landlord for abandonment of property and unpaid rent.  Javins and other tenants presented equitable affirmative defense that apartment complex violated housing codes in numerous respects, making prop unlivable.  Lower ct rejected arguments b/c no aspect of lease implied covenant that landlord would maintain building according to housing codes.

Holding:  Appellate held, in 1970, that despite traditional notions that tenant’s bear the responsibility of making necessary repairs to & maintaining property, modern circumstances necessitated change.  Current methods of appealing to the Housing Administration to correct violations are ineffective.  Furthermore, landlord’s in better position than tenant to inspect and repair deficiencies.  Unequal bargaining power makes tenant attempts to force landlords to make repairs useless.  “Relevant legal principles and precedents…strongly suggest that a warranty of habitability be implied into all contracts for urban dwellings.”

Reste Realty v. Cooper:

P let apt that flooded.  Ct held D did not accept premises in their defective condition by signing a second lease in reliance on P's agent's promises to provide a remedy.  P was guilty of breach of express covenant of quiet enjoyment.  Evidence was suffic. to support trial ct's finding of suffic. interference with use and enjoyment of leased premises to justify D's departure and to relieve her from obligation to pay further rent.  The interference was "permanent" even though water receded, b/c flooding was recurrent and would have continued if not remedied.  There was adequate evidence to support trial ct's conclusion that D vacated within a reasonable time and that delay was not suffic. to establish a waiver of the constructive eviction.

Blackett v. Olanoff:  (MA)
Landlord didn’t intend breach, but one followed naturally from landlord’s actions.  Landlord had it w/n his control to stop other tenant-cocktail bar from blasting music early in morn & late at night.  Landlord entered into agreement that he knew would interfere w/ rights of another tenant.  NOT a universal rule.
TRANSFERABILITY OF LEASES:
* A tenancy-at-will is Not transferable.

* Record all transactions at registry of deeds.

A leases to B for 2 yrs  ---- > creates leasehold & reversion


After 1.5 yrs, B wants to lease to C for more $

A & B in privity of contract & estate.


B’s options:

· If B leaves, A has to mitigate damages & find another tenant (but can also sue B)

· Assignment or sublease
Assignment:  B assigns all her future rights to prop. to C (creates No reversion for B)
· C can assume covenants of lease as assignee
· C shall assume covenants that run w/ land
· Privity of Estate: A & C   
· Privity of Contract:  A & B
Sublease:  B sells part of leasehold (1 room or whole prop for set amt of time)  (creates reversion)
· B still responsible for rent til her lease up
· Privity of Estate:  A & B   (and  A & C  in some states)
· Privity of Contract:  A & B
Whom you can sue depends on privity:

If C assumes lease obligations & breaches, A can sue B (who is other party to contract) or C (b/c A 
      is 3rd party beneficiary). 


 A can also go after B for covenants that run w/ land if C breaches (but B can then go after C 
  

                  herself).  
Provisions:
There are provisions that you can’t sublease w/o landlord’s permission BUT:  cts treat this as restraint on alienability (especially w/ commercial prop.)
SERVITUDES: (non-possessory interests) (transferable)

Easement:  can’t revoke, non-exclusive  (can give for life, but ends w/ death)
          Creates:  Right to Use


a.  dominant tenement:  gets use interest
   (sometimes)


b.  servient tenement:  gives use interest 
   (always...can benefit a dom. ten. or a utility co. etc.)

          2 kinds:


a.  affirmative:  gives right to act


b.  negative:  agreement NOT to do something (e.g. Not to block light & air)   (rare)

         Either:

a.  appurtenant:  where there’s a dominant tenement being served


b.  in gross:  no dom. ten. (they benefit a business, not a prop.)


         commercial easements in gross: transferrable by easement owner (e.g. when utility co. bought out)
         Enforceable in rem (i.e. “in thing” or in property)
         3 Ways to Create:


1.  express:  comes from an agreement (should write & record b/c stat. of frauds)


2.  by operation of law:  



a.  by implication:  implied in transaction b/c 




1.  already continuous or permanent




2.  was apparent upon inspection




3.  it’s reasonably necessary




4.  subdivision by previous owner



b.  by necessity:  (i.e. for landlocked prop.)


3.  by prescription:  // adverse possess p. 740

Real Covenant:  a promise to do or refrain from doing something (affirmative or negative)
1.   runs w/ the land
2.   enforceable by damages, in personam (against covenantee & successors, but Not against 3rd parties who 

       aren’t in privity)
3.   burdens & benefits pass to successive owners (where assignee has not expressly assumed)
a.   Intent:  for covenant to run w/ the land
b.  Vertical privity:  required rltnshp b/w covenantor & subsequent landowner

c.   Horizontal privity:  required rlnshp b/w original covenantor & original covenantee

d.  Touch & Concern:  relates to enjoyment & use of land (e.g. rent, lawn maintenance, etc.)
2.   may be expressly designed to terminate after fixed period or upon some condition

3.   parties may agree upon formal, written release

4.   covenantor may waive right to enforce…termination

Equitable Servitude:  (common…more fully meets demand for flexible, private land use arrangements)
1.   Touch & Concern

2.   Notice:  party to be held liable must be given actual, constructive, or record notice
3.   remedy for breach = injunctive relief

4.  no need for privity (not as strong as a negative easement....more like an agreement)
MISCELLANEOUS

livery of seisin:  (16th cent. England) celebration & ceremony at transferring of land (lots of people invited to be witnesses....preceded Statute of Frauds)

dower:  old-fashioned right for wives to 1/3 estate for her life when hubby dies 
curtesy:  for hubbies, life estate right to 100% estate

largest # cases in system:  1-credit card debt; 2-child support

trivia:  Harvard = 2nd largest non-profit in world; Catholic Church = 1st
* Always put cars in separate names b/c if don’t and car runs over someone, all joint prop can be looked at damages.
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