Con law cases: issues and holdings

1. Establishing the court’s power

Marbury v. Madison

Issue: magistrate appointment after change in administration

Holding: President (article 2) and congress (article 1) are subject to the law and the court may be the enforcer of this. However, section 13, which authorizes mandamus, is unconstitutional so remedy is not issued, thereby avoiding a power struggle. COURT CAN FIND THINGS UNCONSTITUTIONAL.

McCulloch v. Maryland 

Issue: Federal bank; Maryland tries to fine it. Is the creation of a central bank constitutional?

Holding: Yes. The constitution derives from the people, not from the states. Congress needs the means to carry out its functions under article 1. “Let the ends be legitimate, let it be within the scope of the constitution, and all means which are appropriate, which are plainly adapted to that end, which are not prohibited, but consist with the letter and spirit of the constitution, are constitutional.” ONLY IF IT’S PRETEXT WILL COURT STRIKE DOWN.

Fletcher v. Peck

Issue: title to lands in Georgia after land grant scandal effected by legislature

Holding: states cannot pass laws that violate natural law, i.e. vested rights PROBLEM

Caulder v. Bull

Issue: Ct. made law depriving beneficiaries of will from inheriting.

Holding: Vested rights: no law that violates natural law is good, and this conveniently can be discerned through common law. 

The Antelope

Issue: Slave ship ends up in US waters, says it’s going to Cuba or Brazil. Can US forfeit “property” (slaves) of foreign nationals? 

Holding: Sacred rights of property and liberty conflict, and property wins.

2. Slavery, Reconstruction and the Hijacking of the 14th Amendment

Dred Scott

Issue: Scott sues in Missouri for citizenship. 1. Is he a citizen and therefore has standing to sue? 2. Is Missouri compromise constitutional?

Holding: 1. Black people cannot be made federal citizens by positive law, this is constitutional matter and by discerning framers’ intent we know they didn’t mean to do that. Strips black people all over the country of their citizenship. Therefore no jurisdiction. 2. Missouri compromise is unconstitutional because it strips slave owners of their property rights in the North. 5th amendment due process basis.

Civil Rights Cases: Begin Classical Boundaries Phase

Issue: Constitutionality of public accommodation act of 1875 which prohibited discrimination in public places. 

Holding: 1. This isn’t slavery so it doesn’t violate 13th. 2. State action doctrine arises. 14th’s section 5 only applies to enforcing provisions of section 1. Congress can only intervene to remedy after states have discriminated. Cannot trample police power of states. 

Bradley: Congressional action must be “entirely corrective in character.” People of color cannot be “the special favorite of the laws.”

Harlan’s realism in dissent: these amendments were about slavery and ending it. 

Plessy v. Ferguson 1896

Issue: Louisiana state law mandating separate cars post-reconstruction, claim under EP and DP of 14th. 

Holding: Formalistic equality will satisfy the 14th, “social and political” equality are not regulated. Separate but equal. Invention of reasonable standard for judging use of police power out of nowhere. 

Harlan’s realism in dissent: look to actual purpose of the law: “everyone knows that the statute in question had its origin in the purpose, not so much to exclude white persons from rr cars occupied by blacks, as to exclude colored people from coaches occupied by or assigned to white persons.”

Slaughterhouse

Issue: New Orleans butchers told to kill only in designated area. Claim under 13th and 14th for involuntary servitude and P/I and DP off 14th. 

Holding: 14th is about slavery, stupid. But ground is laid for Lochner in Bradley’s dissent. 1. No violation of 13th. 2. State regulating slaughter does not violate due process because this is not liberty or property.  3. State regulating doesn’t abridge P/I because these are only federal privileges and immunities, not state ones. THERE GOES P/I.

3. THE LOCHNER COURT: REASSERTION

Lochner v. New York

Issue: Max hours law for bakers. It was in the health code. Industry challenged under 14th’s DP on liberty. 

Holding: Liberty is the freedom to make contract; it’s so fundamental we do strict scrutiny and we can see this law isn’t about health. We are the boundary police. 

Holmes dissent: majoritarianism, don’t fix laissez-faire, contracts themselves are creatures of the law.

Adkins: struck down NY minimum wage law for women saying it was an infringement on the freedom to contract on women equally as on men. 

MISSED NOTES FRIDAY 1/26

4. THE NEW DEAL AND THE NEW DEFERENCE

West Coast Hotel v. Parrish: Rational Basis Arises

Issue: minimum wage law for women

Holding: overrules Adkins (1936) saying liberty interest is not freedom of contract and the legislature has the right to so determine.

Carolene Products: Rational Basis Expanded and Qualified

Issue: Congress’s filled milk regulations prohibiting filled milk as health hazard. 1. Are they commerce? 2. Is industry protected by DP of 5th?

Holding: 1. Yes they are commerce (obviously). 2. Facts are to be taken as given by Congress and they must have a good reason for doing this. If they are in dispute, then perhaps there is a claim. But otherwise, no. 3. INCORPORATION: bill of rights applies to states. rejects Slaughterhouse.


Footnote 4: Presumption of constitutionality does not apply to political rights. Also, the rights of discrete and insular minorities must be taken into account by court since they may not be in political process. 

Munn v. Illinois: Upheld Illinois statute regulating prices of grain storage warehouses saying sometimes property can be regulated when it is “affected with the public interest.” 1877!
Brown v. Board

Issue: segregated schools throughout the south, do they deprive kids of equal protection?

Holding: Warren says yes. separate can never be equal on factual grounds. its a historical and factual inquiry and here's where originalism comes in. lochner court didn't care about intent, just about boxes. Statistical psychological analysis. 

Bolling v. Sharpe

Issue: DC school segregation

Holding: extends 5th (which has no equal protection clause) to school desegregation on grounds of 'liberty' which is held to include equal protection. pragmatic. rationale is a stretch: not reasonably related to any proper governmental objective. THIS WON'T BE MOMENT WHERE HE'LL OPEN UP SUBSTANTIVE DUE PROCESS AGAIN.

5. SOURCES OF CONGRESSIONAL AUTHORITY: COMMERCE CLAUSE

Hammer 1918: child labor law. stands for old read of commerce clause, struck down because it was “really” labor, not commerce. 

NLRB v. James Laughlin 1937: big moment. Stands for innovation in commerce clause: big steel mill so yes it’s intrastate and can be regulated. 

US v. Darby

Issue: Small Georgia lumber plant violates max hours regulation for interstate commerce. 

Holding: Interstate = intrastate. Stone's opinion overrules Hammer and gives plenary power to Congress under commerce clause. the means are entrusted to congress. 10th amendment is not an obstacle because but a truism. 

Wickard v. Filburn

Issue: farmer's production for home use 

Holding: called 'available' for marketing and thus affects market. Aggregation doctrine justifies commerce power over even remote items. 


Katzenbach v. McClung

Issue: Ollie's, 11 blocks from highway but food is from out of state.

Holding: Congress has power to outlaw discrimination because Ollie's is engaged in interstate commerce. Aggregation doctrine. Darby.

Heart of Atlanta Motel

Issue: hotel with 75% of business from out of state

Holding: Business benefits from and affects commerce and this is subject to Congressional regulation.

U.S. v. Lopez The Big Change 1995

Issue: Can congress regulate guns in schools under commerce clause?

Holding: No. 3 categories of inquiry into commerce from out of Rehnquist's ass: channels, instrumentalities and substantially affect commerce (Darby). Substantially affect falls into two categories: economic and non-economic. Non-economic receives little deference on basis that this is traditional state activity. Presumption of exclusivity and that federal action disempowers states. No decisions yet on channels and instrumentalities but presume constitutional.

Concurrence: O'Connor's theory of federalism, people gotta know who to complain to and balance of power to protect from tyranny. Thomas's strict construction wackiness. Commerce in 1781 terms. 

Dissent: Souter. This is Lochner. 

U.S. v. Morrison

Issue: VAWA federal civil remedy for gender based violence. Large fact record on economic consequences. Congress justifies under 14th and under CC. 

Holding: This is a non-economic activity since it's about women's bodies and we dispose of it by doing substantially affect test. Extremely high level of evidence does not matter. 

S. Dakota v. Dole: Highway monies to stop under 21 drinking. Spending clause still retains broad power.

6. SOURCES OF CONGRESSIONAL AUTHORITY REBUFFED -- THE NEW FEDERALISM: WHEN FEDS REGULATE STATES

National League of Cities v. Usery (Commerce)

Issue: extended Darby statute to apply to state workers for max hours and working conditions.

Holding: Rehnquist on essential state function. 10th amendment non-text. 

Garcia (Commerce)

Issue: application of Nat'l League to transit workers

Holding: Blackmun switches sides, this essential function test is impossible, if states are to be exempted it's through Feds. Feds protects states through political process.

NY v. US (Commerce)

Issue: federal low level toxic waste compact negotiated by states. contains take title provision mandating state law.

Holding: commandeering. lawmaking cannot be interfered with. not saying laws of general application cannot be applied to state but that feds cannot go through state legislature. all incentive structures remain intact under tax and spend.  

Printz (Commerce/10th amendment)

Issue: Brady bill requires background checks and use of local law enforcement.

Holding: Scalia says this is commandeering of local law enforcement based on NY v. US. Exception for state judges under supremacy clause. BIG expansion of NY.

Dissent: How would Congress implement; this would require vast new bureaucracy to enforce every single law. 

Reno v. Condon (Commerce/10th amendment) This just regulates states, not the ways in which states regulate their citizens. 

Issue: Driver privacy act says states can't sell records to snoopers.

Holding: Constitutional under commerce, distinguished from Printz on action/inaction basis.


6(A) CONGRESSIONAL POWERS UNDER THE 14TH AMENDMENT

S. Carolina v. Katzenbach

Issue: Under Voting Rights Act of 1965 states must go to AG to get approval for state voting laws, suspends other laws. 

Holding: Warren says constitutional because this is about 15th amendment and history and facts and it's narrowly tailored. 

Katzenbach v. Morgan

Issue: Constitutionality of VRA of 1965 in regard to language of instruction; it said no one schooled in Spanish should be required to take literacy test. Problem: Lassiter held that literacy tests were OK under Equal Protection and those tests were in English. Here, NY imposes such tests on Spanish speakers.

Holding: Brennan says this is 15th not 14th because not race, then finds, through deployment of rational basis test, that Congress can expand EP.

City of BOERNE v. Flores (channeling Civil Rights Cases to say §5 is only remedial)

Issue: Congressional legislation in reaction to previous holding that even handed application of law didn't violate freedom of religion. This law said only interfere where there's a compelling state interest. Which was dissent holding in Oregon v. Smith, the original Native American Church case. P says Congress is “only protecting by legislation one of the liberties guaranteed by the 14th’s DP clause, the free exercise of religion.” § 5 is “positive grant of legislative power” per Katzenbach v. Morgan dicta.

Holding: Law is unconstitutional. Congress cannot decide what is equal protection, that's our job. Rationale: it treads on states. Kennedy finds that power to be remedial; congress has not been given the power to determine what constitutes a constitutional violation. “THERE MUST BE A CONGRUENCE AND PROPORTIONALITY BETWEEN THE INJURY TO BE PREVENTED OR REMEDIED AND THE MEANS ADOPTED TO THAT END.” This is neither because it is broad (v. voting rights act’s specificity). 

Gade v. Solid Waste (Supremacy Clause/PREEMPTION)

Issue: OSHA regs preempt state's on solid waste with carrot of funding. state wants more stringent regs. 

Holding: (Plurality) Preemption is matter of federal statutory construction and here there is an implied preemption through squishing field and conflict preemption. “implied displacement of state law because even where state law shares a common goal, the state law will be preempted if it interferes with the methods by which a fed statute was intended to reach that goal.” IRONY for states' rights brigade. 



Philadelphia v. NJ (Dormant Commerce Clause, Facially Discriminatory)

Issue: Jersey law prohibits importation of waste. No congressional action.

Holding: States cannot be separable economic entities and they can't regulate interstate commerce through facially discriminatory statutes. (Contrary to NY where states are sovereigns.) If it's facially discriminatory the burden is on state and there must be no other alternative. 

Carbone v. Clarkstown (Dormant Commerce Clause, Facially Neutral)

Issue: Town builds transfer station funded by private developer, town will get it back, in the meantime everyone has to use that station. Carbone is another local processor busted going behind town's back. 

Holding: Unconstitutional under commerce because it prevents out of staters from access to local market. Although facially neutral it is protectionist because it deprives industry of local demand. Notice that plaintiff is also in towner. Oh well.

Dissent: This is not interstate, it only burdens people in the town who are paying for their own services. 

Dissent Test: If facially neutral, apply balancing test of burden on interstate commerce v. benefit to municipality. 

7. STATE ACTION AND HOW TO MEASURE IT

Shelley v. Kramer

Issue: Are restrictive covenants constitutional?

Holding: No because court enforcement of them is state action that violates Equal Protection.Background law can be considered action and this can be discerned by substantive purpose. 

3 schools: strict formalism, underlying constitutional value should be honored, always state action.

NYT v. Sullivan

Issue: censorship

Holding: no state action is found but 1st amendment is applied. applies constitutional guarantee to common law. 

Rendell Baker (Flip Side of Shelley)

Issue: counselor fired from school that exists due to state contracts. procedural due process claim under 14th so state action must be found. 

Holding: always begin with presumption that it's private; no state action because 1. not traditional state function 2. contractors can't be called state actors (symbiosis doctrine) 3. the level of regulation is not that high, ie state mandating no process. 

Brentwood: Entwinement

Issue: private athletic association

Holding: activity in concert counts as state action. tests: coercive power, entwinement, wink and nods. Uses symbiotic relationship doctrine but since that didn't work in Baker he creates new twist.  

8. INCORPORATION OF THE BILL OF RIGHTS + FIRST AMENDMENT


Palko v. CT

Issue: Can prosecutor appeal legally erroneous aquittal in criminal case?

Holding: There are some fundamental rights in the bill and double jeopardy clause is not one of them, beginning of selective incorporation.

Black's Dissent: argues for total incorporation in Adamson v. California. 

Brennan's compromise of selective incorporation won out. 

Debs v. Schenk

Issue: Eugene advocating resisting the draft. 

Holding: Beginning of clear and present danger test. 

Abrams, Gitlow, Dennis: refinement into incitement theory.

Brandenburg v. Ohio (Present Test)

Issue: Klan speech at rally

Holding: To be restricted, speech must be intended to cause imminent lawless action and likely to do so.

Dale v. Boy Scouts

Issue: Can NJ apply public accomodation law, which includes sexual orientation, to Boy Scouts and bar them from banning queer people? It’s a 1st A claim against the state: forcing them to associate means violating freedom of speech. 

Procedural Note: If Boy Scouts were state actors Dale would have 1st amendment claim against them (you cannot prohibit me from expression of identity), but since here they have the free speech claim against him. Dale only has the violating the statute claim. 

Holding: Letting Dale in infringes on their right to free speech because it dilutes their message (whatever that is). Speech that's not speech is speech. 

Test: Compelling state interest that's unrelated to suppression of the idea and can't be achieved by any other means. VERY high test for symbolic speech. 


9. SUSPECT CLASSES AND JUDICIAL SCRUTINY

Korematsu v. U.S.

Issue: race-based internment of Japanese Americans, claim is brought under war powers, this is use of constitution as defense to federal prosecution. "all legal restrictions are immediately suspect.

Holding: Introduction of strict scrutiny doctrine (PRESSING PUBLIC NECESSITY) but it passes muster thanks to extreme deference to military authority in war time. 

Loving v. VA

Issue: Is interracial marriage statute constitutional under EP and DP of 14th?

Holding: No because, under strict scrutiny test articulated in Korematsu, EP means more than formal equality. The central purpose of the 14th is to eliminate all official state sources of invidious racial discrimination. 

Washington v. Davis (Intent becomes the trigger for all EP claims)

Issue: Facially neutral test for DC cops, massive disparate impact on Black people. 5th amendment EP claim.  

Holding: A facially neutral law with a disparate impact alone does not trigger strict scrutiny, there must a be a showing of intent and this is not through objective statistical evidence. floodgates argument is deployed, also would empower courts too much. Burden is on P.

Stevens Concurrence: Wants intent to be shown through objective evidence. Burden is on D.

Feeney (How to show intent)

Issue: Facially neutral statute that privileges veterans and ends up barring women from civil service jobs. 

Holding: But for intent is necessary to trigger SS.

Arlington Heights (How to show intent, continued)

Issue: Facially neutral zoning in all white town to prevent low-income housing. 14th EP.

Holding: Intent can be inferred from four factors: 1. legislative history 2. official statements 3. substantial departure from normal procedure 4. contemporary events 5. IMPACT.

US v. Clary

Issue: Facially neutral crack sentencing guidelines. 5th EP legislators influenced by anti-black media. 

Holding: no discriminatory intent shown and cannot rely on unconscious racism. 

McClesky

Issue: 14th EP claim on discriminatory death penalty application. P wants to show intent through overwhelming numbers.

Holding: Nope. No showing of specific intent in specific case (this would be impossible unless we had tapes of prosecutor saying i'm gonna kill black people, dammit.) 


9(A) NON-INVIDIOUS RACIAL DISCRIMINATION AKA AFFIRMATIVE ACTION

Bakke: 4 said title 6 violation, 4 said not title 6 violation, stands for OK to look for diversity. 

Fullilove: 10% set-aside held constitutional under 5th within congressional power. 

Croson (don't use bad words)

Issue: 30% set aside for minority contractors in Richmond, modeled on Fullilove language. 14th EP claim by industry heavy-hitter. 

Holding: 1. Not like Fullilove because Congress deserves more deference. (that's short-lived) 2. Strict scrutiny applies because this use of race causes 'stigmatic harm.' 3. Under strict scrutiny only precise remedy is OK for documented prior discrimination. must be narrowly tailored. THIS IS NOT DISCRETE AND INSULAR MINORITY ANALYSIS. NO TEXT, NO HISTORY, NO NOTHIN'.

Dissent: Marshall's intermediate scrutiny proposal. "important governmental objectives and substantially related to their achievement."

Metro Broadcasters (well maybe...)

Issue: 5th EP on federal diversity regs in radio.

Holding: Used Marshall's test and found constitutional based on interest in broadcast diversity. 

Adarand (then again maybe not...overturns Metro)

Issue: Federal minority contracting set-asides. 5th DP -> but court applies as if it’s 14th EP.

Holding: Eviscerates section 5 of 14th: 1. Skepticism: strict scrutiny for uses of the bad word. 2. Consistency: all uses of bad word are the same. 3. Congruence: EP analysis is the same in 5th as in 14th. 


Hopwood

Issue: UT law school uses lower score requirement for people of color in admissions scoring. 14th EP. 

Holding: 5th circuit finds only OK for past prior discrimination of those very people. Impossible standard. No de-jure in past for Latinos prevents affirmative acts at all in present. Oy Vey.

MISSING A CLASS FROM MARCH 20?? DON'T THINK SO BUT MAYBE...


Shaw v. Reno: Holds gerrymandering subject to strict scrutiny under EP despite the fact that it's a race neutral statute. seems to infer intent from results. a different standard. 

Miller v. Johnson: Holds that race cannot be predominant factor (different standard) in gerrymandering. trigger that led to finding of racial intent was complying with voting rights act. the irony!!


9(B) GENDER AND EQUAL PROTECTION

Frontiero 1973

Issue: 5th amendment denial of benefits to husbands of military women on different standard than wives.

Holding: the immutability of gender and its lack of relationship to other characteristics therefore strict scrutiny and there is no compelling state interest so its unconstitutional. 

Reed v. Reed 1971

Issue: statute preferring male over female for adminstrator of estates. 14th EP claim.

Holding: under rational basis it’s irrational, this was first breach.

Craig v. Boren

Issue: ?

Holding: Intermediate scrutiny appears: “must serve important governmental objectives and must be substantially related to achievement of those objectives.”

VMI 1996

Issue: 14th EP on whether state school’s bar to women violates equal protection. State argues single sex provides important benefits, and diversity in education. 

Holding: Ginsburg’s “exceedingly persuasive” test and VMI fails it because the state has not shown that having women would fundamentally alter the mission of VMI nor that their alternative would provide equal oppty.

Rehnquist’s concurrence: diversity rationale is OK if they’re equal, but substitute women’s school just ain’t.

Doctrinal point: does not address whether equal segregation (i.e. genuine rationale) would pass muster. 

Test: To be exceedingly persuasive the justification must show that the classification a. serves an important governmental interest and b. must be substantially related to the achievement of those objectives. The interest must not be ad-hoc and must not rely on overbroad generalizations about the different talents, capacities or preferences of males and females. 

Feeney v. MA

Issue: Mass veterans’ statute 14th EP

Holding: but/for causation is the standard for invidious intent and since their point wasn’t to exclude women it’s OK. 

Doctrinal point: what is facially neutral when it’s based on facially discriminatory statute?

Geduldig v. CA

Issue: 14th EP challenging CA statute that excluded pregnancy from disability insurance.

Holding: Pregnancy is not gender therefore they apply rational basis test. Treating difference differently is not discrimination. This can allow recognition of difference to lay ground for disparate treatment. 

Michael M. 

Issue: 14th EP CA statutory rape law punishes men and boys but not girls. CA has similar rationale to VMI, important benefits to girls of differential treatment. Similar scrutiny too, but different result.

Holding: Rehnquist says constitutional because there is a fair and substantial relationship to an important governmental objective, preventing teen pregnancy. (Of course no fact record for this.) Stands for view that the distinctions around family and sex get great deference. 

Hynson v. City of Chester

Issue: Section 1983 claim that domestic violence is not treated similarly as other types of violence. 

Holding: 3rd circuit holds that intent to discriminate against women must be found. rational basis unless intent is show, this is Washington v. Davis and it must be because it’s to do with family. 


Schlesinger v. Ballard AND Califano v. Webster
Issue: Differential discharge for Army women, longer to move up. Differential scheme for SS payment calculation. 

Holding: Constitutional under 14th EP intermediate scrutiny because remedial of own actions (adjustment) though SS was simply disparate impact!

Hogan

Issue: Nursing school for women only. 14th EP for men. State argued remediation.

Holding: Unconstitutional because policy they’re adjusting is not one where there was past discrimination. 


9(C) OTHER POSSIBILITIES FOR PROTECTED CLASS STATUS

Cleburne

Issue: group home requiring special permit by bigoted townfolk.

Holding: mentally retarded people are not a suspect class, therefore rational basis, but this is irrational because it’s motivated by animus. prejudice per se is irrational seems to be underpinning. 

Rationale: hard to tell who’s in and out, also legislature protects through differential treatment (!) 

Garrett

Issue: Title 1 of ADA application to state as employer. Boerne problem: does Congress have authority to enact under section 5 of 14th?

Holding: Cleburne means this is about old-style rational basis so states can do what they want. SECTION 5 CAN ONLY BE USED TO REMEDY STATE WRONGS. 

BOOMERANG: Cleburne said legislature should protect, Garrett says Congress can’t protect because not protected class. 

Romer v. Evans: Sexual Orientation not a Suspect Class

Issue: Colorado’s anti-gay statute that would bar gay people from bringing discrimination claims. Restricts activity, not identity, Kennedy says. But restricts political activity and this seems to trigger Rational Basis with Bite.

Holding: Sexual orientation is not a suspect class but not OK under rational basis: animus motivates and this is irrational. Like Cleburne. 

10. FUNDAMENTAL RIGHTS AND SUBSTANTIVE DUE PROCESS

Griswold: Substantive Due Process Rises Again

Issue: CT statute preventing use of contraceptives by married couples.

Holding: Douglas. Penumbral emanations give birth to substantive, unenumerated privacy rights and create a zone of privacy. Marriage is sacred and all that. Note: only applies through DP clause of 14th to states, so much as he would like to avoid, this is resurgence of SDP.

“The state may not enter the sacred precincts of marital bedrooms.”

Belle Terre: College students living together and Douglas says it ain’t privacy. 

Eisenstadt (In Contrast) Equal Protection Rational Relation:  Unmarried form of Griswold, yes it applies because we cannot have inconsistent application of rights under EP. Griswold begins to grow. Relies on rational basis test in a similar way to Romer; both straddle divide of EP and SDP. 

Moore v. East Cleveland

Issue: Extended family living in Housing Authority apartment that says nuclear family only.

Holding: Powell plurality saying “choice of relatives may not be denied lightly by the state.” Privacy expands again. 

Michael H. v. Gerald D. 

Issue: Warring dads: biological dad wants visitation rights, social dad and mom don’t. Claim is procedural due process under state constitution against state law that says child of woman and husband is presumed to be child of marriage unless within 2 years other paternity is established. He missed 2 year deadline. Can a state define what it means to be a parent? That is Scalia’s question. 

Holding: This is not procedural, it is substantive because it defines what ‘father’ is. Therefore substantive analysis is employed: 1. is this a fundamental right/liberty? this is to be judged by history and narrowly: is the relationship between persons situated as Michael and his daughter (non-custodial) a fundamental liberty i.e. family? (of course not.) What is protected is what was protected in LEGAL tradition. Footnote F is rights of adulterous father and narrowest possible use of tradition. 

Troxel

Issue: Washington statute is thrown out by Washington supremes; it threw wide net for other relatives to force visitation; state court gave no deference to parent’s rights. This raised federal issue: 14th SDP.

Holding: Aberrant common law methodology to find law unconstitutional: no tests, just history of cases. Under this, “unconstitutional infringement of Granville’s fundamental right to make decisions concerning the care, custody and control of her two daughters.” 

Scalia dissent: not in constitution so no-go, no Michael H. historical analysis (because of course he’d find right in that.)

Roe

Issue: Is the right to terminate a pregnancy a fundamental right under the SDP of the 14th.

Holding: Blackmun. Yes, sort of. Abortion does fall into the zone of privacy. Therefore there must be a compelling state interest and that does exist and can be trifurcated through trimester analysis where two state interests intersect with fundamental right: in preserving the mother’s health and in preserving potential life. During the third trimester the interest in protecting life trumps both, except for health, so abortion can be restricted. During the first trimester it cannot be. 

Casey: The Rule: Undue Burden Replaces Strict Scrutiny and State’s Interest in Potential Life Exists Throughout

Issue: Is Pennsylvania statute imposing 1.waiting period, 2. Spousal consent, 3. Parental consent, 4. Counseling to dissuade a deprivation of the fundamental right to an abortion?

Holding: Upholds ‘core’ of Roe and throws out ‘periphery:’ trimester framework and subsequent case law. 

1. CORE OF ROE: state cannot prevent abortion before viability. No Michael H. because this right is grounded in substantive DP and ‘reasoned judgment’ is the standard. Abortion is a unique act “her suffering is too intimate for the state to insist, without more, upon its own vision of the woman’s role, however dominant that visions has been in the course of our history and culture.”

2. DEFENSIVE STARE DECISIS: reliance and legitimacy arguments on precedent.

3. RESTRICTION ANALYSIS/THE OVERTURNING PORTION OF THE DECISION/UNDUE BURDEN IS THE NEW STANDARD:

a. waiting period: the state can make it very very hard, high formalism, even if it makes it impossible that’s not violation. 

b. spousal consent: totally different methodology (context and facts galore) and it doesn’t pass muster.

c. minors are disposable.

d. counseling is fine. 

Carhart: A Looser Read of Undue Burden

Issue: late term abortion procedure singled out for restriction because it’s offensive, is this an undue burden under Casey?

Holding: Yes because 1. There’s no general exception for health of the mother and 2. A literal read of the statute would apply to most late 2nd trimester abortions and this casts chill. 

Bowers v. Hardwick: stands for proposition that when court finds no fundamental right it doesn’t matter how stupid the state justification is. 

Issue: Is Georgia sodomy law unconstitutional under SDP of 14th?

Holding: Crazy old White calls it ‘homosexual sodomy,’ says this isn’t a fundamental right because not historical and not implicit in ‘liberty’ and therefore no privacy. Law wasn’t class legislation but court made it so. 

Blackmun’s dissent: This is about the 4th amendment’s right to do stuff in your own home. Cites Brandeis’s “the most comprehensive of rights and the right most valued by civilized men, the right to be left alone.”

(right to die cases are not treated here) Washington v. Glucksberg, Vacco, Crusan

11. RIGHTS IN CONFLICT IN THE COMPLEX STATE
11(A). What is Fundamental?

Shapiro: Welfare is Important, but Not Fundamental, the Right to Travel is: Equal Protection Claim

Issue: Equal Protection claim under D.C.’s durational residency requirements for welfare that discriminate on basis of length of residency. Incorporated 14th (or 5th in case of DC… Bolling)

Holding: Right to travel is fundamental right (though nowhere does the constitution say so but implicit in Article 4 and Privileges and Immunities!!) This right is violated through violation of Equal Protection clause (he’s gotta do this because it doesn’t actually violate right to travel in strict terms) 

Saenz v. Roe: Right to Travel, Use of  EP –type scrutiny for P/I

Cal limits welfare to previous state level: Privileges and Immunities Awakens

Holding: Stevens uses formalism instead of realism to uphold. Right to travel has 3 different components: 1. to travel/privacy 2. to be treated as other state residents when visiting (Article 4) 3. to be treated equally as a new resident. Privileges and immunities used as hook for equal treatment. No discussion of issue of welfare itself. 

Baker (VT Civil Unions): Marriage is Fundamental But It’s Up To The Legislature: not their job to decide ends, means is theirs to protect. Not EP but SDP. Benefits of marriage are state benefits which must be distributed equally. 

Harper v. Virginia Board of Elections: Voting is Fundamental and Poll Tax violates 14th’s EP

Holding: Because it is preservative it must be subjected to strict scrutiny.

Bush v. Gore: Voting is Fundamental, More Than You Thought

Holding: Florida voting statue violates EP because voting is a fundamental right. Problem: no classification, like in Harper, so more like Baker, but it’s not clear who’s being deprived here. There is no Michael H. analysis of what exactly the right is, what actor is doing the depriving and who’s being affected. 

Rodriguez: Beginning of Berger Court, Closing the Door “The Equal Protection clause does not require absolute equality.” Powell. Rejects preservative penumbral approach. 

Issue: local property tax results in vastly unequal outcomes, challenge to financing scheme under 14th EP. 

Holding: Does not operate to the disadvantage of some suspect class or impinge on a fundamental right because 1. poor kids are not a class and there is no facial classification and 2. education is not a fundamental right. 

Plyler v. Doe: Like Romer, animus denies education to undocumented kids, this is irrational. Rational Basis with Bite. 

Kadrmas: School bus fee, tough luck kiddo, it’s action/inaction. EP. 

Holding: O’Connor says not a violation of EP, under rational basis, because there isn’t the invidiousness of Plyler and it’s not school, it’s transportation. 

Deshaney: Joshua has no affirmative right to state protection. DP.

Holding: Rehnquist says the Due Process clause confers no affirmative right to governmental aid. 

Dissent: Brennan’s realism says the state crowds out other actors and therefore: “action can be every bit as abusive power as inaction, that oppression can result when a state undertakes a vital duty and then ignores it.”

Maher v. Roe: No affirmative right to state funding because no deprivation. CT only pays if it’s medically necessary. Both EP and DP but our excerpt only includes EP. 

Holding: Powell. Because Roe did not declare an unqualified “constitutional right to an abortion” but only (this is pre-Casey, interesting) freedom from unduly burdensome interferences with the right to decide. “An indigent woman who desires an abortion suffers no disadvantage as a consequence of Connecticut’s decision to fund childbirth.” Oh the tortured logic of it all. 

11(B). Procedural Due Process

Goldberg 

Holding: Must have core process: PRIOR notice, opportunity to be heard, witnesses, counsel, something like a trial when we’re talking about deprivation of property. 

Matthews v. Eldridge

Holding: no prior hearing is necessary in SSA cut-off. 

Test: balance the 1. private interest’s weight with the 2. risk of erroneous deprivation and the 3. government’s interest in cutting costs. 

Board of Regents v. Roth: Statutory right triggers

Holding: property of state teaching job is a statutorily created, positive-law property right (contrast to Fletcher) and as such a deprivation of it must follow process, however in this case it was a right limited in time and he lost it when it ended. 

Arnett

Holding: Also empoyment, Rehnquist says take the bitter with the sweet, statutory right means only statutory process. 

Loudermill

Holding: Rejects Rehnquist approach. Fragile. State statute cannot define what process is due, that’s what constitutions are for.  

11(C). Constitutional Conditions: the receipt of a cookie given on condition of waiving another right. Weirdness: only statutorily created right triggers SDP whereas suspect class creates EP so problem where state has absolutely no duty to provide, only to provide equally. 

Regan v. TWR: no deprivation

Issue: Taxation with Representation wants to lobby under 501c3. You’re stopping us from political speech by conditioning a benefit on not doing that. Also: 5th amendment EP claim because vets’ groups get to lobby. 

Holding: Rehnquist says tax benefits are a subsidy and that though this speech is a fundamental right since there is no “deprivation” of it we apply rational basis and it’s rational. 

League of Women Voters v. FCC: intermediate scrutiny because deprivation of core 1st amendment political speech

Issue: federal funds prevent political speech in radio. Pacifica. 

Holding: Brennan says there is tradition of regulating radio but since it’s core of speech and little money has big effect (gag) we apply intermediate scrutiny and find it irrational because it’s so total. 

Rust v. Sullivan: no deprivation 

Issue: all clinics receiving title 10 money cannot mention abortion or refer even when asked. 

Holding: Rehnquist says though there are 2 fundamental rights, abortion and speech, there is no deprivation just the government spending its money how it wants to. They can talk about it at home or in their other projects. Distinguish between project and grantee who may have other projects. FUZZY!

NEW DIVISION: ECONOMIC REGULATION IS RATIONAL BASIS, INDIVIDUAL RIGHTS ARE HEIGHTENED SCRUTINY. 








Civil Rights Act of 1964 is upheld under Commerce Clause because of concern that State Action provision evisceration (ie overturning Civil Rights Cases) would open can of worms. 








SOURCES OF AUTHORITY:


COMMERCE


TAX AND SPEND


SECTION 5 OF THE 14TH 


SUPREMACY CLAUSE/Lever








BROADENING OF COMMERCE CLAUSE LED TO REALIZATION THAT DUAL REGULATIONS MUST BE ALLOWED OTHERWISE STATES WOULD BE OUT OF BUSINESS. BUT THIS WAS INTERCEPTED WHEN STATES REGULATES ACTIVITIES THAT AFFECT INTERSTATE COMMERCE. THEN COURT MOVED INTO CALLING BASIC SERVICE PROVISIONS INTERFERENCE. ECHOES OF LOCHNER. 








FOR DCC ASK: 


1. IS IT PROTECTIONIST? 


2. IS IT BURDENSOME?








Footnote 4 in Carolene Products sets out meaning of DP clause of 14th: 1. discrete minorities 2. actions that restrict process 3. actions that violate bill of rights. Incorporation is how bill of rights gets in there. 








Doctrine Problem: HERE TO DISCRIMINATE IS HELD TO BE SPEECH, SENDING A MESSAGE, AND THAT DIRECTLY CONFLICTS WITH COMMERCE CLAUSE BASIS FOR PUBLIC ACCOMODATION ARGUMENT.








Perverse Result: 


Feds cannot act (under section 5 of 14th)  to remedy for suspect classes without triggering strict scrutiny under section 1 of 14th. This is congruence between 5th and 14th: i.e. same standard for state/federal action, state action would trigger violation of §1, so will feds. Croson via Bolling. But also cannot act to remedy for non-suspect classes because they lack authority under section 5 to remedy violations that aren't from section 1. This is congruence between sections 1 and 5.








These cases suggest that it is not possible to develop race neutral remedies because they infer racial intent from facially neutral language. 








Doctrinal Irony: Because race discrimination is a bigger problem it gets higher scrutiny and is more often struck down. Easier to remedy gender discrimination because not as strict scrutiny. 








Deprivation analysis flows into one stream from DP and EP: once a fundamental right has been found under either substantive due process or equal protection, strict scrutiny is triggered. With the exception of abortion related decisions where undue burden test is triggered. 











