	Crops

1. Fructus Naturales – grows naturally (trees & shrubs) = REAL; runs w/land.

2. Fructus Industriales – cultivated crops (wheat, corn) = PERSONAL

3. Conveyance – Annual Crops included in conveyance of land unless otherwise stated.

4. Mortgage – First mortgage in time prevails.

5. Doctrine of Emblements – Former tenant’s right to re-enter in order to cultivate, harvest, and remove crops planted by her prior to termination of her estate.  Only applies if:

a. Tenancy was of uncertain duration – (Life Estate, Tenancy at Will); AND

b. Tenancy terminated without fault of tenant.
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	Ownership & Possession Defined
Dominion & control over property with the intent to possess it.
Constructive Possession – dominion & control without custody.

Customary Possession – typical custom in the region

· Whaling example – that’s how it’s done in this region

· Custom must be old – for as long as time recalls

· Custom must be uninterrupted
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	Original Title:  Wild Animals
Ferae Naturae (wild animals) in their natural state are unowned.  The become private property by possession or constructive possession.
Possession – D&C w/ intent to possess.
Constructive Possession - Animals caught in a trap or net belong to the one who owns and has set the trap or net.
Mere Pursuit – Mere pursuit is not dominion & control.  But, mortally wounding an animal so that capture is inevitable accrues to the shooter a vested property right that cannot be divested by another’s act in intervening and killing the animal.

Trespass – A landowner is NOT regarded as the owner of all wild animals found on his property.  But, a trespasser who kills game on another’s land forfeits title to the landowner.
Violation of Statute – (e.g., failure to get a hunting license) results in forfeiture of title
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	Loss of Title:  Wild Animals
Escape – If a ferrae naturae captured and held in private ownership escapes and resumes its natural liberty, it is once again unowned.

Habit of Return – If a wild animal escapes and, though wandering about without restraint, periodically returns to its owner’s home, or if, though endeavoring to escape, it is still pursued by the owner, title is not lost.
Marked Animals – Modernly, owners of wild animals which escape will not lose title if the animals are branded and the owner continues to pursue it.
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	Lost, Mislaid, & Abandoned Property
Lost – Where was it found?  Would a reasonable person finding it conclude that the owner had accidentally and involuntarily parted with it and did not know where to find it?
Mislaid – Based on where it was found, a reasonable person would conclude that it was deliberately place there and then forgotten.
Abandoned – Must show voluntary intent to give up both title and possession.  
Acquisition of Title to Abandoned Property - If the owner voluntarily gives up both title and possession without reference to a particular person or purpose, then he has abandoned the property and it is now unowned.  Title may now be claimed by possession (D&C w/ intent to possess).
Escheat – abandoned property held by 3rd parties w/ no property interest may result in a claim of ownership by the state after the statutory waiting period.  
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	Finder’s Rule:  Lost Property
General Rule – Finder by definition is the possessor (person with D&C w/ intent to possess) and has interest superior to all but true owner.  

Exceptions:

1. Trespasser – trespassers forfeit ownership rights and title passes to the owner of the locus in quo (land where property is found).

2. Highly Private Locus – title passes to owner of locus in quo, not finder.  Rationale:  true owner more likely to come back there.

3. Master-Servant – Employer has right to property found by employee.

4. Buried Articles – Owner of land has rights to buried articles through constructive possession.  
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	Finder’s Rule:  Mislaid Property
General Rule – Finder does not acquire right of possession.  Owner of locus in quo acquires right to possession against all but true owner.  Rationale:  true owner more likely to come back there since by definition it was deliberately placed.
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	Rights and Duties of Possessor
Interest – finders only acquire superior Right of Possession, NOT title. Other rights & duties include:
1. Possessor as Quasi-Bailee – May recover from subsequent finder if lost by finder.  

2. Duty to Find Owner – failure may result in crime of lacreny or tort of conversion.

3. Duty of Care – failure may result in tort of negligence.

4. Duration of Obligations – must persist until reasonable time or statute of limitations has passed.

5. Acquiring Title – After sufficient time has run for goods to be deemed abandoned, or SOL has run, possessor becomes owner.
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	Treasure Trove
Definition - Treasure trove is gold, silver, etc. found concealed, owner is unknown, can also include paper certificates for gold, silver, etc.
Common Law – Finder has ROP against all but true owner.
Modern View – General finder’s rule applies
Uniform Unclaimed Property Law escheats intangible items left in safe deposit boxes to the state after 5 or 7 years.  Such property is presumed abandoned.
(Zech v Accola)
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	Accession
Definition – Addition of value to property with labor & materials.  Such additional expenditures should be detached from principal chattel and each party will be held in status quo ante.  But, if not detachable, then ownership of the enhanced chattel is the issue and the answer turns on whether the trespasser was acting in good faith or was a willful trespasser.
Good Faith Trespasser – generally may not recover and original owner retains  title.  Trespasser cannot sue for compensation, etc.
Original Owner’s Remedies – Damages for conversion (value of original materials + consequential damages) OR replevin against EITHER GFT or WT.
Complete Change – OO may not recover from GFT but retains title against WT.
Great Increase in Value – OO may NOT recover from GFT.
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	Confusion
Definition – An intermixture of goods owned by different person such that the property of each is indistinguishable.  If the property is distinguishable there is no confusion.
Known Contributions – If same kind & quality, parties are tenants in common of the mass in proportion to their respective interests, regardless of how the confusion took place and even regardless of willfulness or fraud.
Unknown Contributions – If innocent (e.g., act of God, 3rd party, or consent), then owners are tenants in common of the mass sharing equally.
Wrongful Confusion – entire mass belongs to the innocent owner.

Negligent Confusion – Courts are split; Maj:  treat as wrongful.
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	Adverse Possession – Requirements
1. Actual – property has not been given to another.
2. Open & Notorious – finders presumed to hold openly, thieves not.

3. Hostile & Adverse – dominion or use not by permission and contrary to true owner’s rights.  Must enter under a claim of right (can’t enter knowing it’s wrong but hoping to get away with keeping the property.)
4. Exclusive & Continuous – no abnormal interruptions other than tacking.
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	Adverse Possession – Statute of Limitations
Accruing of Claim – Demand and refusal may be required (point of gratuitous bailment)
Tacking – Successive possessors my tack as long as they are in privity.
Tolling the SOL – (suspending the SOL)
1. Disability of Π – (minor, mentally incompetent, imprisoned)

2. ( out of Jurisdiction – if wrongdoer is a resident of this jurisdiction, SOL tolls until her return.

3. Fraudulent Concealment – If I postential ( hides in order to avoid being served, SOL tolls until concealment has ended.
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	Acquisition of Title by Judgment – 
Theories of Recovery
One who destroys, misuses, misdelivers, or otherwise wrongfully deprives the true owner of a chattel of her possessory rights may be liable under various theories of recovery:
Replevin – Action to recover the chattel itself.

Action in Trespass – Action to recover $ money damages.

Trover – Action to recover the value of the chattel along with damages.
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	Acquisition of Title by Judgment – 
Conversion and Action for Trover
Theory – by conversion the wrongdoer has purchased the chattel.  Court forces a sale of the chattel for its value as of the date of conversion.
Title Vests in Converter – By virtue of the forced sale by operation of law.
Merger – Π’s right to possession merges with judgment for damages.  But,  π may elect to sue in replevin until the judgment is satisfied.
Relation Back – When judgment is satisfied, title to the converted property passes to her but relates back to the date of conversion.  Tortfeasor bears the loss and enjoys the gain in property value fluctuations occurring after conversion.
Parties – Anyone in actual possession of a controverted chattel or entitled to possesson may sue; Tortfeasor and purchasers of controverted chattel may be sued, even bona fide purchasers may be sued for conversion.
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	Gifts Defined
Definition  - A voluntary transfer of property by one to another without any consideration or compensation.  To be valid a gift must be executed or actually made.  Gratuitous gift promises are not binding.  Requirements:
1. Donative Intent – Intent and mental capacity to make gift.  Must manifest intent to make immediate gift, even if retaining possession for a period. (e.g., “I give you this watch but will use it until my new one arrives in the mail next week.”)
2. Delivery -  (to prevent fraud)
a. Actual
b. Constructive
c. Written Instrument
d. Symbolic
3. Acceptance – Presumed unless affirmatively refused by donee.
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	Gifts – Delivery (1/3)
Actual – Donee has D&C.  Example:  Envelope in safe deposit box you control is not a gift b/c you retain control.
Constructive – If item is too big to move, donor must surrender as much control as she presently possess.  Example:  Key to huge antique desk relenquishes control and satisfies delivery requirement.  Passbook which gives control over savings account satisfies as well.

Written Instrument – Deed of Gift must:
1. Manifest donative intent

2. Describe the gift

3. Signed by donor

4. Delivered

Even if the jurisdiction does not recognize WI’s, may qualify as symbolic delivery if actual delivery is impossible or impracticle.
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	Gifts – Delivery (2/3)
Symbolic Delivery – Use only when actual delivery is impossible or impracticable.  Donor hands over an object other than the gift that is symbolic of the gift.
Donor Already in Possession – No need to repossess and re-deliver; law does not require a useless act.  
Gift Through Agent of Donee – Effective upon delivery to the agent.
Gift Through Agent of Donor – Effective when agent delivers to donee UNLESS agent has assented to hold the property for the donee.
Special Problems:
1. Checks of Donor – no delivery until cashed.

2. Checks of Another – OK, even if not endorsed by donor when required if requisite donative intent can be established.
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	Gifts – Delivery (3/3)
Special Problems (cont’d.):
3. Promissory Note Drawn BY Donor – Donor is lending money; just a promise of future delivery and not valid delivery of a gift.
4. Promissory Note Drawn in Favor of Donor – Donor is borrowing money and gift is valid if transferred to a 3rd party.
5. Stock Certificates – Valid even if donor continues to receive dividends on that stock.  Endorsement of certificates not required nor is entry of donee’s name upon corporate books.  This rule is same for Life Insurance Policies.
6. Passbook Savings– Valid b/c symbol of control over account.
PersProp_019

	Gifts – Joint Checking Accounts
Rebuttable Presumption of No Gift – when one party puts in substantially all the money, it is presumed that the other joint holder was added for the convenience of the person putting in the money.  If it can be proven that the person putting in the money had easy access then it might be a gift.
Minority View–Survivor Becomes Owner – No rebuttable presumption allowed in a minority of jurisdictions.
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	Totten Trusts
Totten Trust (Tentative Trust)- A bank account with a named death beneficiary. Depositor of account names themselves trustee for benefit of others Upon the death of the named holder of the account, the money transfers automatically to the beneficiary. Also referred to as P.O.D., (payable on death accounts). Recognized in almost all jurisdictions.

1. No obligation to account by Trustor/Trustee (ie can withdraw and use funds)

2. Beneficiary can't withdraw and use funds

3. If Ben. dies 1st settlor gets money and trust is dissolved.

4. If Settlor dies 1st Ben. gets trust w/o probate

5. Totten Trust is BIG EXCEPTION to Intention Requirement to create a trust.

6. Trust is "officially" created upon the death of settlor.
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	Gifts Causa Mortis
Defined – Gift given in contemplation of death.
Requirements:
1. Present Mental Capacity

2. Delivery & Acceptance – Some jurisdictions do not allow delivery by deed of gift (symbolic delivery).

3. Anticipation of Death – Death must be imminent and donor must die as anticipated.  Modernly this has been relaxed.
Termination and Recovery

1. Recovery – if donor recovers from illness, gifts causa mortis of personal property are recovered.  Gifts of real property remain valid.
2. Revocation – donor may affirmatively revoke or gift may revoke automatically upon death of donee.
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	Bailments
Definition:  Bailor transfers personal property to Bailee for accomplishment of a certain purpose.  Right of possession transfers to bailee but not title.  Express contract is not required.  Bailee has ROP and control of chattel for the term of the bailment against all the world, including the bailor.
Required Elements:
1. Possession of chattel – D&C w/ intent to possess (or control).

2. Consent of Bailee – Mere custody absent consent is not sufficient.
3. Knowledge of Presence – No possesson w/o knowledge of presence.
4. No Bailment for Concealed Property – if articles are concealed within bailed property, no bailment for the concealed items.
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	Bailments vs. Other Transactions (1/2)
1. Parking Lots – depends on control; who has the keys?
2. Safe Deposit Box – bank is a bailee due to control over box.
3. Master-Servant – Employees are always subject to the orders of their employers and can not be bailees of their employer’s property used in the normal course of their duties.  Can become bailee if using employer’s car on weekend for pleasure.
4. Negligence of Bailee Not Imputed to Bailor – Unlike master-servant, bailor is not liable for negligence of bailee.
5. Consignment – special bailment for sale; consignee is agent of consignor and consignor maintains ROP against creditors of consignee and bankruptcy trustee if consignee goes bankrupt.
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	Bailments vs. Other Transactions (2/2)
6. Sale – Risk of loss passes with title; owners not bailees risk loss.  
a. LOOK FOR obligation to restore the chattel.  If obliged to restore the chattel in the same or altered form, it is a bailment.  
i. Example:  giving wheat to the grist mill for conversion into flour is a bailment.  
ii. BUT, if a farm is leased with a cattle on it and the only requirement is that the same number of cattle be on it at lease-end, it is a SALE because no requirement to return the SAME cattle.
b. Sales on Approval (Trial Sales) – title not passed so it’s a bailment.
7. Pledge – bailment to secure obligation of bailor.
8. Intra Hospitum – Hotels are insurers for guest goods and liable for any damagers regardless of disclosure unless act of God or fault of guest.
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	Bailee’s Rights in Bailed Chattel
1. ROP – right of possession 
a. May bring action against 3rd parties or even thebailor if they interfere with ROP.  
b. ROP superior to rights of bailor’s creditors; Creditors may not attach.
2. Duty of Care – 
a. Ordinary Care

b. Agreed Use – intentional unauthorized use renders bailee absolutely liable to bailor regardless of care or negligence.
c. Incidental Use – OK if necessary to performance of duty.
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	Bailor’s Rights in Bailed Chattel (1/2)
1. Against Bailee – If wrongul act of bailee causes damage:
a. Breach of Contract

b. Tort Action for Damages

c. Conversion Action

d. Replevin

2. Against 3rd Parties

a. Bailment of Definite Duration – cannot act under trover or replevin if bailee is still acting within time scope of bailment b/c bailee still has ROP and bailor does NOT.  But, can sue for damages under trespass on the case.
b. Terminable Bailment – replevin or converson if terminable due to gratuitous, terminable at will, or unauthorized act of bailee
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	Bailor’s Rights in Bailed Chattel (2/2)
b.  Terminable Bailment (Cont’d.)
Example:  Bailee of sewing machine sells it to a 3rd party, bailor may replevy it from him, as the bailee’s conversion terminates the bailment K and gives bailor an immediate ROP.
c. Actions for Damage to Future ROP
Bailor cannot maintain trover or replevin due to lack of ROP; but can sue for damage to property, regardless of negligence of bailee.  This is b/c the negligence of the bailee does NOT impute to the bailor. Sole issue is whether 3rd party was negligent.  
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	Bailee’s Duty of Care for Bailed Chattels (1/2)
1. Bailee is NOT Insurer of Goods
2. Type of Bailment Determines Degree of Care

a. Sole Benefit of Bailor = slight diligence; action only for gross negligence. (Bailee is doing a favor for bailor.)
b. Sole Benefit of Bailee = great diligence; action for slight negligence. (Bailee is borrowing item from bailor.)
c. Mutual Benefit = ordinary care required.
3. Burden of Proof of Bailee’s Negligence – bailee must prove due care.
4. Liability waivers disfavored and strictly construed
5. Prof. vs. Non-Prof. Bailees – Non-prof. can limit liability; but prof. must PROVE that bailor knew of policy (e.g., read posted sign or claimcheck).  Hotels are the exception – no need to prove posted polices were read.
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	6. Bailee’s Duty of Care for Bailed Chattels (2/2 )
7. Absolute Liability – For:

a. Misuse
b. Breach of Agreement to Insure
c. Mis-delivery (returned to wrong person) UNLESS returned to someone with valid claim check (in some jurisdictions).

d. If unsure of true owner – must interplead all claimants or be held liable for misdelivery, even to original bailor.
8. Bailee Estopped from Disputing Bailor’s Title
9. Conversion Transforms Bailee Into INSURER of the Chattel
10. Bailee solely liable for harm to 3rd Parties
11. Common Carrier – Cannot limit statutory or negligence liabilty 
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