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I. What is Property?











a) 4 things in bundle of property rights

i. right to use

ii. right to refuse

iii. right to transfer

iv. right to destroy

b) Moore v. Regents of the Univ. of CA

i. when does, when should, the law define something as property, and what consequences, legal, social, economic, and moral, flow from that definition. 

ii. John Moore, in for spleen removal, follow up appts, cells removed, used for research without consent

iii. Went to Supreme Ct. of CA after trial court sustained (’s demurrers, COA reversed


1. demurrer – yes we did it but so what?  No body of law to say we can't

iv. two issues – property issue is conversion – whether Moore had property over his spleen once removed from his body; conversion is a tort that protects against ownership and possessory interests in personal property

v. in order to prove conversion, Moore would have had to show possession or ownership
1. possession – he had possession of it before the surgery, but not after. He did not expect to have possession of it after the surgery. Cannot claim possession

2. ownership – he agreed to give it up, no ownership

vi. SC ruled that not conversion- Moore wanted rights to patent in cell line because his spleen, ct feared everyone donating would want right to compensation

vii. the Court has always tried to support “infant industry” – may have been what this court was doing

c) Courts Of Equity

i. Seek injunctive relief, want something to stop instead of monetary compensation

ii. Can only seek equitable remedy if remedy at law is inadequate;  have to show that money is not enough

II. Acquisition of Property











a) Primary Acquisition

i. Johnson and Graham’s Lessee v. M’Intosh, Sup. Ct. 1823 / pg69
1. Piece of land in dispute – Johnson received land from Indians and M’Intosh from US gov’t – who’s land is it?

2. Supreme Court agreed with lower cts, deed from US valid and not the deed from the Indians even though given first


3. Want land to be used productively and improved

4. Doctrine of Discovery: you can claim what you find. Undeveloped = undiscovered

5. Policy: economic and social happening is important and dominant view that is that if land is under utilized then the vast and valuable land is going to waste.

6. Relativity of Title: what was decided in this case was that the def’s title was better than the pl’s. In a typical action to quiet title, a court determines which of the parties before it has superior title to the land in question. 

b) The Concept of “Capture”
i. Pierson v. Post, Sup. Ct. of NY, 1805 / pg94
1. Post was using hunting dogs and going after fox, Pierson knew he was going after but killed and kept – did Post have property rights to fox because pursuing?

2. Post won in lower court, Pierson appealed, said had occupancy of animal – we need occupancy to hold claim to the fox

3. Pierson said that Post did not have any property rights over the fox, therefore did not have a cause for action

4. Reversed judgment, taking of fox was no injury or damage for which a legal remedy can be applied

ii. John Locke, Second Treatise of Gov’t, pg3

1. property arises when a person mixes his labor with a material resource

2. as a result of the mixing, the person “removes” the resource from its “common state” and becomes “bound” with it

iii. Posner, Economic Analysis of Law, pg15

1. legal protection of property rights has an important economic function – to create incentives to use resources efficiently

2. Three criteria for an efficient system of property rights:

a. universality: ideally, all resources should be owned, or ownable, by someone, except resources so plentiful that everybody can consume as much of them as he wants without reducing consumption by anyone else.

b. exclusivity: needs careful qualification

c. transferability: if a property right cannot be transferred, there is no way of shifting a resource from a less productive to a more productive use through voluntary exchange

iv. Garrett Hardin, The Tragedy of the Commons, pg17

1. Freedom in the commons bring ruin to all

2. particular concept of private property – deters from exhausting the positive resources of the earth

c) Water Rights

Especially in the last decade, water law and policy have shifted from a focus on human uses toward the inclusion of watershed and habitat protection in the balance. 

i. Evans v. Merriweather; Sup. Ct. of Illinois, 1842, pg103
1. original action was Merriweather v. Evans for obstructing and diverting a water course
2. Evans built dam in branch causing all water to go to him during dry season for steam mill; Merriweather needed for life resources
3. water has common ownership of people whose land goes through – riparian rights
4. Rule: riparian owners each have an equal right to make a reasonable use of the waters, subject to the equal right of the other riparian proprietors likewise to make a reasonable use
5. people will inherently overuse commons because don’t think of result, not solely responsible
ii. Coffin v. Left Hand Ditch Co.; Sup Ct. of Colorado, 1882
1. P claimed to be owner of water by appropriation and D owner of land lying on the margin. P made irrigation system and D took the damn down that diverted the water into P irrigation system. P sought for trespass and injunction to keep D of the creek.
2. Rule – Appropriation: Water user who first puts to beneficial use acquires the 1st right to the water to the extent reasonable necessary to his use and he who requires it 2nd has 2nd right.
3. Holding – Riparian system is inapplicable to Co. and court ruled the D are the wrong-doers

iii. Water rights – summary

1. very different rules throughout the country

2. In East, we use riparian rights (English rule) -  makes it difficult or impossible to sell the water separate from the land

3. In West, prior appropriation rule; really a species of capture. CO seems to have started as riparian rights state, but changed. By the time they had enough white settlers, they figured out that prior app. didn’t work. Now we have land that has no access to water b/c the water rights have been sold. Default rule changed because the conditions of the area changed.

d) Intellectual Property

i. Is an idea property?  How about news?

1. International News v. The Associated Press Sup. Ct, 1918; Supp21
a. Issue: Is the news property?
b. Quasi-property: Court declared the news property and not property at the same time. In the relation between the press and public, it’s not property. In relation between media companies, it’s property. 
c. Property in equity, but not in law. 
d. AP asked for a permanent injunction

e. Injunctive relief granted, news is property until becomes common widespread property

f. today, it is possible for newspapers to get a blanket copyright for each story

g. basis of common law doctrine of misappropriation
2. Downey v. General Food Co.
a. P offered idea to Jello to market product as Wiggly and then (D later used “Mr. Wiggle” in marketing; sued for damages for misappropriation of an idea

b. replied with an affirmative defense – yes called Mr. Wiggles but so what?  Said created and invented the term before plaintiff suggested

c. legal issue- was idea original and novel?  An idea has to be both to be property!

d. D had proof that idea wasn’t original and novel, P lost
e. ideas are not property according to this case, but they can become property if they are original or novel- this is common law property claim
ii. Trade secret law – state doctrines that protect against the misappropriation of certain confidential info.

1. private intellectual property law; once a trade secret is disclosed, protection is lost
iii. Copyright –broad range of literary and artistic expression, ideas are not copyrightable but the expression of them is

1. work must be a modicum of originality and fixed in a tangible medium of expression to receive protection
2. copyrighted as soon as created, don’t have to register, but must before a suit
3. lasts for life of author plus 50 years
iv. Trademarks

1. Statutory definition: “to identify and distinguish his or her goods, including a unique product, from those manufactured or sold by others and to indicate the source of the goods, even if that source is unknown.”
2. Secondary meaning is acquired when “in the minds of the public, the primary significance of a product feature… is to identify the source of the product rather than the product itself.” Qualitex Purpose is to protect consumers in a world of mass merchandising from unscrupulous sellers attempting to fly under the banner of a well-known logo or identifying symbol.
3. gives right to exclude
4. Lanham Act gives a seller the exclusive right to “register” a trademark, and to prevent his or her competitors from using that trademark. Says that trademarks include “any word, name, symbol, or device, or any combination thereof”
5. names, symbols, logos, slogans, pictures and designs, product configurations, colors and smells protected
6. need not be new but must represent to consumers the source of the good or service identified
7. can not be a functional element but must serve a purely identifying purpose
8. don’t expire until abandoned by company (unlike patents, which only last 20 years)
9. infringement when consumers are likely to be confused as to the origin of the goods or services
v. Qualitex v. Jacobson, Sup. Ct., 1995; Supp34
1. P is Qualitex uses a shade of green-gold color on pads that it sells to dry cleaners and D began to sell its own press pads with similar color. 

2. Issue – whether the Trademark Act of 1946 (Lanham Act) permits the registration of a trademark that consists, purely and simply, of a color

3. Holding – Yes because color can come to identify and distinguish goods and attain secondary meaning and identifies and distinguishes a particular brand, symbol makes it easier for consumers

4. Rule – Lanham Act gives seller or producers the exclusive right to register a trademark and to prevent their competition from using that trademark

a. Include word, name, symbol device or any combination thereof

b. Can trademark anything that is capable of having meaning

5. Functionality – If it is essential to its function, then it is functional

a. Functionality doctrine – exclusive use of a feature that would put competitors at a significant non-reputation-related disadvantage then can’t trademark

b. Color is not always essential to a products use or purpose

c. Kellogg’s shredded wheat pillow

vi. MLK Jr Center for Social Change v. American Heritage Products, Sup. Ct. of Georgia, 1982; Supp39

1. brought by administratrix of estate (no executrix because no will) Coretta King

2. American Heritage was making a bust of King and saying that a percentage of profits to the center, but center did not allow or get profits

3. First court to recognize right of privacy, interfered with his likeness

4. Certified question:

a. Right of publicity distinct from the right of privacy? Yes

b. Right to publicity survives the death of owner? Yes

c. Must owners have commercially exploited the right before it can survive death? No, only if commercial advantage of their fame before death
5. Have property interest in your likeness and have a right to include and exclude

a. people are allowed to trade in their likenesses (like Sox players)

e) Patents

i. Get so other doesn’t steal idea

ii. Have to submit an application to PTO and prove:

1. novel

2. useful 

3. patentable subject matter

4. non-obvious

5. If takes a while to develop; can get a patent pending

6. If have a patent and someone wants to make, they have to purchase license

7. Only last 20 years, but for that 20 years gives the person the sole right to produce and sell the patented object

8. Patenting of nature:

a. can't patent laws of nature (i.e. e=mc2)

b. can patent plants IF create (not discovery!) a new plant form by biological manipulation

9. US on “first to invent” not first to file rule – so if someone tries to patent and can prove made earlier, you get the patent

10. Doctrine of equivalents says can't patent something that has same function as something in existence

11. Can patent improvements to things if improvement produces something new
III. Adverse Possession











i. If all requirements met, an adverse possessor may gain title to another’s property through deliberate or inadvertent occupancy

ii. Works as a statute of limitations and as a means to est. the adverse possessors legal title to land

iii. Once acquire, immune to suit and can use or transfer as any owner

iv. To Acquire, Need to Show:

1. Actual 

a. must make actual productive use of land

b. exception of “constructive possession”: adverse possessor who holds “color of title” (claim based on document that turns out to be defective) gains title to all land described in the deed, not just the land he actually possesses.

2. Hostile and with a right of claim 

a. doesn’t require actual hostility, just hostile if occupier claims land as own

b. must possess without express or implied permission from owner

3. Open and notorious

a. gives owner opportunity to detect adverse possessors

b. adverse possessor must possess the land without express or implied permission of the true owner

4. Exclusive

a. must be exclusive of possessor over statutory period

b. if owner exercises ownership rights, not exclusive

5. Continuous for the statutory period

a. must be continuous but not necessarily constant, but as an ordinary occupant

b. tacking- doesn’t have to be by single claimant, successive occupiers can “tack” their periods together as long as some “privity” between them

v. an adverse possessor gains “color of title” if purchased in good faith not knowing already owned, so all land on title not just that he possesses

vi. to prevent, true owner should file suit for quiet title and to eject the claimant

vii. some states have to pay taxes for statutory period

viii. Tolling – some states have “tolled” or delayed the beginning of the period if the true owner is incapacitated when claimant first takes possession

a. Infancy, imprisonment, insanity

· max of 20 years for infancy and insanity

· max 2 yrs for prison

· can’t toll for mental illness if begins after occupied; also not tolled for successive disabilities

ix. Statutory period – in most eastern states, 15-30 years; western states – 10 years or less

x. states with shorter limitations periods typically also require the occupier to have paid the property taxes assessed and levied during the statutory period.

xi. gov’t land not subject to adverse possession

xii. Hostility, Open and Notorious and Tacking
1. Mannillo v. Gorski, Sup. Ct. of NJ, 1969; pg84
a. P seeking mandatory and prohibitory injunction against alleged trespass upon their land (steps encroaching) and D counterclaimed for declaratory judgment saying gained title to land by adverse possession

b. Issue – Whether there was requisite hostile possession, need to have known and intended? No.

· Maine Rule – It is not adverse possession if the possessor did not intend or know; If it was done by mistake then it is not adverse possession 

· Connecticut Rule – Persons intention is not an element for cause of action, it is more about the nature of the act

· Court adopts Connecticut Rule

c. Issue – Whether open and notorious possession? Court had problem.

d. Rule – Can’t be hidden, visible and obvious and anyone who is paying attention could have seen it
· Only where true owners has actual knowledge may it be said that the possession is open and notorious

e. Holding – No presumption of knowledge arises from a minor encroachment along a common boundary therefore lacked open and notorious, no adverse possession. Remand to try the issue of actual knowledge of the P.

f. Equity – Too much of a burden to take down the stairs; minor encroachment upon a common boundaries can be brought to a court of equity if:

· Extensive valuable improvement of the property

· Without encroachment the value will be lost

· A.P. with actual knowledge or ask court of equity to get relief or order the owner to do something like convey property 

2. Georgia O’Keefe v. Barry Snyder, Sup. Ct. of NJ, 1980; Supp58
a. P alleges owner of paintings that were stolen and D asserts he adverse possessed it and P action for replevin was barred by expiration of statute of limitations 

b. Uniform Commercial Code permits person with voidable title to transfer good title to a bona fide purchaser
· Voidable title is not good against the owner as long as the item is not in the hands of a BFP

· Thieves has no title and can’t transfer a good title to purchaser who bought it from a theft

c. Discovery Rule – Tolling provisions that says statute of limitation does not begin to run when the action occurs, begins to run at the time when you discovered or should have discovered the basis for a claim

d. Court applies to stolen art work and said the discovery of the identity of the person in possession of the stole property 

e. Person who wants to invoke the discovery rule has to show they used due diligence to discover who has it and if failed to use due diligence that can not use the discovery rule

f. Burden is on owner as one seeking the benefit of the rule to establish facts that would justified deferring the beginning of the period of limitations

g. Statute of Limitations – purpose is to stimulate activity and punish negligence and bars a cause of action after the statutory period

h. Problem with A.P. in chattel is it hard to show open and notorious. NJ no longer applies a.p. to chattel, applies discovery rule.

i. Dissent – Limitation was tolled and P is rightful owner

xiii. CA adverse possession statutes – pg92

IV. What Does It Mean To Have Property?  Unbundling The Bundle Of Rights


a) Power to Exclude

i. Most basic entitlement in the bundle of property rights

ii. Also protects from indirect invasions – noise, odors, vibration – that interfere with P’s use and enjoyment of the land

iii. Trespassers are strictly liable for intentional physical invasions of another’s interest in exclusive possession of land

iv. How entitlement to the owner is protected:

1. Property Right – Strong source of protection and only lose entitlement when voluntary or at a price willing to sell

a. Its your property, someone can’t take land 

b. Exception – Adverse Possession

2. Liability Rule – If anyone steps on entitlement, they have to compensate for the damage that is done

a. Small tress pass can be compensated by money instead of giving land back

3. Inalienability – Certain entitlements are inalienable and can’t sell as property

a. Body parts are not allowed to be sold

v. Trespass Law:

1. Legal action to prevent the entry onto, or use of a person’s land, without expressed permission

2. Trespass is actionable even if no damages occur to property

3. Remedies could be injunction to keep trespasser off the land and if there is damages to the property then can seek damages

vi. Trespass by Structures: continuous or repeated trespass onto another’s property is an encroachment

1. Property Rule Remedy – demand complete removal of the trespassing structure from property even if not the economically efficient solution

2. Liability Remedy – Compensation made to the injured party for the value of the property taken

a. Good Faith Improver:
· Have to improve and invested in the property

· Acting in good faith means at least acting under a mistaken belief that own the land

vii. Pile v. Pedrick, Sup. Ct. of Penn., 1895; pg288
1. strict property rule when dealing with encroachments

2. D built a wall and later discovered it went onto P land but it was an unintentional intrusion. D offered to make a party wall and give P free use of it but P declined

3. Trespass remedied in two ways:

a. Treat as permanent tress pass and compensate in damages, or

b. Compel to remove offending ends (even thought not economically efficient)

4. Case in court of equity – Property vs. Liability

5. Holding – Decree to take down and rebuild the entire wall, decree modified as to permit such removal to be made within one year from the date of filing

6. Factually not much different than Manillo case but this court applied property rule and Manillo leaned towards liability rule

viii. Geragosian v. Union Realty Co, Sup. Judicial Ct. of MA, 1935; pg289
1. P seek injunction against owner of a theatre who encroached upon P land by platform of escape overhang but causes no interference with present use and drain runs below the surface and does no interfere with use

2. Rule – Right of property which the P seeks to protect is legal, not merely equitable 

3. Important to get encroachment off property because could lead to adverse possession, also property at risk because owner has actual knowledge

a. Money also is not an adequate substitute for land/trespass; land is unique

b. Awarding money damages could encourage people to do bad things

4. Holding – Final Decree to restrain further use of drain and ordered removal of fire escape platform

5. this case allows for some conditions of refusal of injunction:

a. when there is some estoppel or laches on the part of the plaintiff

· laches – SOL for equity. Def. has to convince the court that allowing the plaintiff to go ahead /w claim would be unfair. Most common way is to show that def. has changed his position in reliance on this action not being brought.

· estoppel – a doctrine that takes away a person’s ability to correct a misstatement if another party has relied on that statement to their determent 

· Lord Coke said that estoppel “stoppeth up the mouth”

b. or a refusal on plaintiff’s part to consent to acts necessary to the removal or abatement which he demands. 

ix. Raab v. Casper, Ct. of Appeals of CA, 1975; pg292 

1. D had continuing trespass because built cabin entirely on P land and D built a home partially on P land. 

2. Rule – Good Faith Improver Legislation: Makes an improvement to land in good faith and under a mistaken belief that he is the landowner

a. Such improver may seek judicial relief but has the burden of establishing his entitlement to relief

3. To be a good faith improver:

a. Have to improve and invested in the property

b. Acting in good faith means at least acting under a mistaken belief that own the land

· Another way to take property (besides A.P.)

· Creates a new legal right to certain class of encroachers

4. Range of Remedy:

a. See if can get encroachment off land

b. Figure out whether removing encroachment undermines substantial justice

c. Set off competing claims – put them together 

d. Liability Based Solution – shift from owner to Judge

· Have owner pay good faith improver the value of the improvement of the a land, or

· Have owner sell to good faith improver

· Judge can take away right to sell and sets the price of property

5. Holding – Good faith transformed after received warning that was partially on owner’s property

a. D was negligent in assuming boundary line and warning of trespass is legally significant factor

b. Concerned that owner was robbed of their right of choice and right to decide what to do with their land

x. Good Faith Improver – courts looking at good faith improvements and applying liability rule and favoring efficiency. However, there has been a trend by the courts towards property rule, where it is talking about fairness, and the original owner’s were robbed of the opportunity to decide whether or not wanted to sell off property or receive damages from encroachments.

xi. Trespass by People – Decide which right trumps the other: Right to Access vs. Right to Exclude

xii. State v. Shack, Supreme Ct. of NJ, 1971; pg372

1. Tedesco employs and houses migrant workers and charged legal and medical service people with trespass for coming onto property in aid of workers

2. Deals with weighing both right to exclude and right of access on behalf of migrant workers 

a. Look at negative consequences and lack of consequences to the landowner

3. Rule – Under state law the ownership of real property does not include the right to bar access to governmental services

4. Holding – Right of access trumps right to exclude
a. Unthinkable that farmer can assert a right to isolate worker in any respect significant for the worker’s well-being

b. No legitimate need for a right in the farmer to deny aid 

5. property rights serve human values: title to real property cannot include dominion over the destiny of persons the owner permits to come upon the premises 

xiii. Uston v. International Hotel Inc, Supreme Ct. of NJ, 1982; Supp89

1. Uston kicked out of Casino because of Card-Counter 
2. Resorts kick him out on grounds that have right to exclude as long as doesn’t violated state and federal civil laws
3. Uston did not violate any rules of casino or casino commission
4. public has right to enter
5. common law right to exclude limited by competing common law of right of reasonable access to public places
6. Uston allowed to return, right of public access
xiv. Ebay v. Buyers Edge, District Ct. of Northern CA, 2000; Supp93
1. eBay motion for preliminary injunction and wants to enjoin BE accessing computer system. P is internet based, person to person trading site and D is auction aggregation site designed to offer online action buyers the ability to search across number online auctions

2. Test of Preliminary Injunction – Likelihood of success on the merits and possibility or reparable injury OR serious questions going to the merits were raised and balance of hardships tips sharply in its favor

3. Trespass on the case (chattel) – D intentionally and without authorization interfered with P possessory interest and was proximate result in damage, additional element of proof that there was damage

4. Holding – P strong showing likely to prevail on merits on trespass claim and possibility of irreparable harm

a. Tragedy of Commons – if P can’t protect itself, not incentive to avoid raiding eBay and it eventually crash and deplete the commons

b. Public Interest – Internet will cease to function if rights are not respected and that will impact the public

5. Court says this feels like real property and BE is occupying a piece of it and making it unavailable to its owner

a. Cyberspace isn’t real estate but feels like it

b. Reason the trespass to chattel claim likely to succeed is the use of the bandwidth, there has been an interference with eBay’s possession or right which lessons the value property

6. in the patent infringement context, the Federal Circuit held that a prelim. inj. may be based on the harm that would occur if a p.i. were denied and infringers were encouraged to infringe a patent during litigation

7. in the copyright infringement context, once a P has established a strong likelihood of success on the merits, any harm to the D that results from the D being preliminary enjoined from continuing to infringing is legally irrelevant. 

8. adversary inference – ebay wants it since BE destroyed the info (logs) – would say that since they destroyed it, court should infer that they did it

b) The Power to Use and its Limitation

i. Fontainbleau Hotel Corp. v. 45 25 Inc., Fla. Dist. Ct. App, 1959; Supp103

1. P, Eden Roc, alleges that D (Font.) construction would interfere with easement (right of use) of light and air and cast a shadow that would render beach wholly unfitted for use and enjoyment of its guests

2. Rule – Sic Utere: one must use his property so as not to injure the lawful rights of another

3. Holding – No American decision has revealed that a landowner has a legal right to the free flow of light and air across adjoining land

a. Requires to show an independent property ownership that there is a legal right to light and air ( Found no rights

4. Social utility of the extension outweighs the harm to the P hotel – wealth maximization says doesn’t matter where you put the entitlement because it will end up with the party who values it most

ii. Law and Economics

1. Fontainbleau and Eden Roc could have made deal, but Eden Roc would have had to pay more than Fontainbleau would make off of addition
2. things are worth what others will pay for them
3. goal in efficiency is increasing wealth of society
4. voluntary actions are inherently good
5. Pareto

a. Wrote about law and economic transactions
b. Pareto superior transaction – makes everyone better off, no one worse
c. Pareto optimal – way of distributing resources which is as good as it can get, if move anything, someone will be harmed; can't make better without making someone else worse
6. Kaldon – Hicks’ wealth maximization

a. Benefits of transaction outweigh costs
b. Externalities – costs of transaction to others not factored into value (i.e. Ingrids harms by Mikes bar) 
7. Coase theorem

a. If no transaction costs, does not matter which legal rule chosen, any will produce and efficient result
b. If court held for Eden Roc, would increase wealth and both would be better off because Fontainebleau would pay less than 10mill to build and Eden roc would take more than 6 mill to build
c. Allowing damages not injunctive most efficient result
d. All harms are reciprocal and costs are shifted
e. Private parties are free to bargain
8. voluntary transactions increase social wealth

iii. Nuisance

1. private nuisance – substantial invasion of another’s use and enjoyment of the land that is either:

a. intentional and unreasonable

b. unintentional and otherwise actionable under the rules controlling liability for negligent or reckless conduct for abnormally dangerous conditions or activities

c. unreasonable if gravity of harm outweighs utility of actors conduct;  gravity defined by:

· extent and character of harm 

· social value of enjoyment invaded

· suitability of use or enjoyment invaded

· burden in avoiding the harm

d. utility assessed by:

· social value of primary purpose of conduct

· suitability to character of area

· impracticable to prevent if activity maintained

· if impracticable to continue if have to compensate for

2. public nuisance – unreasonable interference with right to common public

a. If conduct involves significant interference with public health, safety, peace, comfort, or convenience

b. If proscribed by statute or ordinance

c. If continuing nature or creates long lasting effect that has a significant effect on the public rights

3. Coming to the Nuisance Doctrine – if nuisance was there first and you knew about it and chose to situate yourself near the nuisance

iv. Boomer v. Atlantic Cement Co., Court of Appeals of NY, 1970; pg311
1. P asks for injunction and alleges damages to property from dirt, smoke and vibration emanating from cement plant. 

2. Holding – Newly enunciated doctrine of assessment of permanent damages in lieu of an injunction where substantial property rights have been impaired by the creation of a nuisance

a. Even upon finding a nuisance, court permits the D to continue business upon payment of permanent damages and future damages

3. Traditional remedy – Where a nuisance has been found and where there has been any substantial damage shown by the party complaining, an injunction will be granted

4. NY Rule – Based on economic consequences between the effect of the injunction and the effect of nuisance

a. Plant is worth 45 million

b. Court comes up with permanent damages = $185,000

c. Keep plant open even though the P have the legal entitlement

d. Mandatory license and P sell their right of bringing free from a nuisance 

e. Court abandoned traditional doctrine because had to pay more attention to the economics than the law

5. Dissent – Licensing the D to do wrong and incentive to alleviate the wrong will be eliminated and sends the message that can continue to pollute the air as long as you pay a fee

v. Does right to use include RIGHT TO DESTROY?

1. Eyerman v. Mercantile Trust Co.
, Missouri Ct of Appeals, 1975; pg384
a. P seek injunction to prevent demolition of house because owner of home left a will directing her home to be razed and sell land. P assert razing the home will adversely affect their property rights and violate terms of trust and produce an actionable private nuisance and is contrary to public policy

b. Rule – Law respects ownership but when one attempts to compel successor to do what is against the public good, the law steps and pronounces the condition void

c. Principle of Public Policy – May not impose conditions that are opposed to public policy

· Conflicts with the morals of time and contravenes any established interest of society
· Law refuses to enforce or recognize them on grounds that they have mischievous tenancy so as to be injuries to the interest of the state
d. Holding – Balancing the harms and according to wealth maximizing transaction and efficiency, better off not demolishing the house
· No harm to the decedent and no substantial benefit to anyone if house was torn down
· House standing is worth 8x the worth if it was knocked down
· Public policy – Architecture significance, landmark, marketing themselves to tourist industry, helps with property value, beneficial to society, stabilize city in difficult times, interest at stake
e. Dissent – Court took judicial notice (didn’t have any evidence and bringing it into the case on its own)
· There were other vacant lots and no such impairments
· Based on non-facts and assumptions and imaged possibilities
· Nothing to preclude the decedent right

2. Botello v. Shell Oil Company, Ct of Appeal of CA, 1991; Supp131
a. Mural on wall, company wants to take down

b. Rule: CA statute saying artist have continuing right after work has been sold and there is a public interest in preserving the integrity of cultural and artistic creations
c. Holding: – Duty to notify the artist so they can remove it without expense to the owner
3. People v. Gary L. Thomason
a. P bought mice and used them in a crush video
b. Rule – Penal Code that prohibits intentionally torturing or wounding live animals 
c. Holding – Even though P bought and owned the mice, P intended to torture them for commercial gain
c) Zoning
i. The state may enact statutes to reasonably control the use of land for the protection of the health, safety, morals & welfare of its citizens.  The zoning is based on the state’s power and is limited by the Due Process & Equal Protection Clauses of the 14th Amendment, combined with the “no takings” clause of the 5th Amendment.  Cities and counties can exercise zoning power only if so authorized by a state enabling act. (Dillon’s Rule)

1. Legislative & constitutional “home rule” provisions afford “charter cities” broad spending and regulatory authority. 

ii. Zone Enabling Act – state statute that authorizes municipalities to adopt and enforce zoning ordinances that segregate land uses.  Dictates levels of power and procedure. 

iii. 4 Basic Mechanisms for Land Use Regulation: 

1. Zoning Ordinances – impose limits on the size and location of structures

a. Euclidean Zoning – cumulative use restriction ( the higher the number, the more uses to which the land can be put.  [Zone 1 &2 ( what can go into Zone 1, can go into 2]

2. General Plans – specify the jurisdiction’s goals for future development (including population density distribution & infrastructure) 

3. Subdivision Controls – design of streets, utility lines

4. Building Codes

iv. Village of Euclid v. Ambler Realty Co., Supreme Court, 1926, pg901 

1. Zoning regulations segregated the land uses throughout the city, in so doing they allegedly decreased the value of P’s property by 75%.  P alleges the ordinance is unconstitutional b/c it denies the right of due process.  Conflict over whether the City was acting beyond its State-authorized powers under the ZEA.  

2. Holding: The state has the power to restrict the use of one’s property

3. Zoning regulations are only void IF: (1) they are arbitrary, and (2) have no substantial relation to the public health, safety, morals or general welfare.

d) Eminent Domain

i. 5th Amendment: A government may “take” private property only for “public use” and the government must pay the owner “just compensation” for any such taking. 

ii. Such situations ordinarily do not start a law suit – only with the “hold-out” owners, who refuse to negotiate, will eminent domain actually be applied ( Condemnation proceedings

iii. Taking Clause: taking; public purpose; just compensation

iv. Kelo v. City of New London, Supreme Court, 2005; Supp143

1. D’s developed plan for revitalizing the economically depressed city which included the necessary “taking” of the P’s property ( the rezoning of the land, per the orders of incoming Pfizer.  P’s (only holdout property owners) sue for a permanent injunction against the taking of their property, claiming that it is not covered under the “public use” requirement of the 5th Amendment. 

2. Holding: Court holds that plan undoubtedly serves a public purpose ( injunction denied and condemnation proceedings initiated. 
3. No basis for exempting economic development from definition of “public use” ( public purpose depends on a private party’s future use of the concededly non-harmful property that is being taken. 

4. Calder v. Bull -  gov’t can’t take private property from one person and give it to another private actor

5. Dissent: Court granted too much authority/discretion to the legislature ( public purpose becomes “sustaining essential industries”, changing the focus to “future” use. 

e) Regulatory Takings
i. Penn Central Transportation Co. v. NYC, Supreme Court, 1978, pg325

1. After NYC commission designated the Terminal a “landmark” and the city block in which it occupies a “landmark site”, Ps applied to put an addition on the Terminal to increase their profits.  Application denied.  Pls sue City for declaratory judgment, injunctive relief & damages ( key question becomes whether the restrictions imposed by NYC’s Landmark Laws constitute a “temporary taking” of Pl’s property for a “public use”, thereby requiring a “just compensation” under the 5th & 14th Amendments.  

2. Holding: Landmark laws do not effect a taking of the Pl’s property.  

3. The court focuses on both the character of the action and on the nature and extent of the interference w/ rights in the parcel as a whole.

4. In determining whether a “taking” has occurred:

a. Look at the economic impact of the regulation on the P & the extent to which the regulation has interfered with distinct investment-backed expectations.  
V. Forms of Ownership











a) Successive Estates And Restraints On Alienation – pg157
i. Fee Simple Absolute
1. full possessory rights, now and in future. No conditions. Inheritable. 

2. common law rule requiring technical words of inheritance has been abolished.

a. A conveyance from “A to B” is presumed to pass a fee simple interest if A owned one. 

ii. Defeasible Estates
1. fee simple estates of potentially infinite duration that can be terminated if the condition is breached, at which point converts to grantor or pass to 3rd party.

2. Inheritable, but heirs are subject to the same conditions as expressed in the original grant. 

3. b/c defeasible estates can result in forfeitures, courts will construe, where possible a purported limitation as a mere declaration of the grantor’s purpose or motive for making the grant (i.e. as precatory language)

4. Fee Simple Subject to Condition Subsequent (FSSCS)
a. Conditional: provided, however, if, but if, on condition that

b. upon creation, the grantor creates two interests – the grantee’s interest and his own

c. Future Interest: upon breach, power of termination or right of entry
· interest reverts back to grantor only if the grantor takes some action terminating the grantee’s interest – grantor must quite title in order to recover property

· some states have an SOL to when a grantor must exercise power to terminate (usually starting from the discovery of the breach)

5. Fee Simple Determinable (FSD)
a. so long as, while, until, during

b. Future Interest: upon breach, possibility of reverter
· interest ends automatically and reverts back to the grantor upon happening of the specified event.

6. Fee Simple Subject to an Executory Limitation (FSSEL)
a. upon breach, it is automatically divested in favor of a third person rather than the grantor
b. Future Interest: Executory Interest
· no need for action, upon violation, third party’s interest automatically kicks in

iii. Life Estate
1. created by grant “to A for life”

2. interest in present property for life, but when you die its gone (not inheritable)

3. Future interest upon death:

a. Reversion – grantor has future interest, which becomes present interest upon grantee’s death

b. Remainder – 3rd person has future interest and becomes present interest at death of grantee

· “to A for life, remainder to B”, “to A for life, then to B”

4. Life Estate pur autre vie
a. a life estate measured by the life of someone other than the life tenant

b. can either be created by grantor, or indirectly when A is given a life estate and then sells it to B – B has life estate for life of A. 

5. Adverse Possession – if adversely possess a life estate, only get for life of person; pur autre vie.

6. Doctrine of Waste – life tenant can use the property and conduct use of the property so long as not to injure the property or hurt the inheritance (any use of the property which is exploitive or destroys the future use of the property)

a. Ameliorative waste – waste that makes things better 

b. Affirmative (active or voluntary) Waste – negligent, intentional exploitation of resources, destruction of existence of buildings, or other activities that cause permanent injury or devaluation (sometimes courts will hold that this is allowable if the surrounding conditions have changed or deprived the property of value and usefulness)

c. Permissive waste – if present owner is allowing or permitting the property to fall to waste and is not doing anything about it or is failing to take reasonable steps to preserve or protect the property. Owner is responsible to keep property in good order and not be passive in letting things deteriorate

d. Under doctrine of waste, future interest holder may seek damages or injunctive relief when the life tenant commits waste

· sometimes there’s double or triple damages in order to provide incentive for life estate holders to make repairs to home.

7. Mortgage – what if the property was granted with a  mortgage? 

a. financial obligations are split – life tenant pays interest; remainderman pay principal.

iv. Rules of Construction: The way the courts work it through

1. Courts construe against the drafter – courts may refuse to uphold the conditions expressed in a grant because of the general notion that changing social circumstances and a long lapse of time since the original grant, often make a grantor’s intent in creating a defeasible estate obsolete.

2. Hierarchy – number of ways to interpret condition

a. Decide if language is precatory:

· Grantee can use for anything because the grantor’s wish is not legally binding

· Merely grantor statement of what he hoped, desire or a wish that is not legally binding

· If it is precatory, then just a condition

b. Covenant – promise, if promise is breached, then the one who breached owes the other one money

· Courts prefer covenant rather than a condition because covenants don’t mess up the title, the title stays

· Remedies is just to pay damages

· It doesn’t constitute a forfeiture

c. FSSCS – right of re-entry, courts like better than FSD because FSSCS require court proceedings if the conditions are breached and if a discrepancy exists as to what type of estate a grant created, the court will apply FSSCS rather than a FSD
v. Brokaw v. Fairchild, Supreme Ct., Special Term, NY County, 1929; pg143
1. P has a life estate in NYC mansion, wants to tear down and make apts for income and because can't afford upkeep and taxes, can't rent as is

2. P says neighborhood has changed so should be able to convert

3. D( are future interest holders who do not want house taken down, assert that to do so would be waste, and against objections of remaindermen

4. life estate can do what is necessary for his use and enjoyment but can not change property so as to harm future interests

5. because “my residence” in will numerous times, shows that family takes pride in home and wants to keep

6. change in character and circumstances – Melms v. Pabst Brewing Co.
a. Pabst only had a life estate pur autre vie, but they knocked the house down not knowing that they only had a life estate

· court found that house had no value, so remainderman got nothing


vi. Partition - life tenant or future interest can petition court to sell and divide proceeds but should be in best interest of both

vii. Fitzgerald v. Modoc County, Supreme Ct of CA, 1913, pg153
1. P made deed to county of Modoc which conveyed land to be used as school (“as and for a county high school grounds”) and was breached by conveying land to the D. P claims it was a FSSCS and reverted back to the P.

2. Holding – Court uses Rules of Construction, for the D because court held that without an expressed right of re-entry or power of termination, the deed would not be held as creating a defeasible estate.

3. Defeasible estates are not favorable, language really matters and language here doesn’t not create a forfeiture

4. Whatever the intent may have been, must have been adequately expressed in the deed itself before legal action is taken

5. Deed only contained a hope or at very best a covenant (might be able to get damages)

6. Court concludes that no part of the deed is legally enforceable, essentially that there is no covenant and because the language is merely precatory it is not enforceable in a court of law.

viii. Kraft Walton v. City of Red Bluff, Ct of Appeal of CA, 1991, SuppII pg5
1. P granted D for property for uses for library and D removed all the books from the library and claims that condition do not apply because conditions have changed.

2. Holding – Trial court held it was FSSCS and appellate said FSD, however CA statute (Cal Civ. Code § 885.020) abolishes FSD and coverts to FSSCS and converts possibility of reverter to power of termination/right of re-entry

3. D had stopped using for purposes of which had agreed to accept property, equitable to enforce restrictions in grant

ix. ALIENABILITY


1. as a general rule, any restriction on the transferability of a legal (as distinguished from equitable) interest in property is void. Some states say it’s void if it’s (1) repugnant to the interest created, or (2) unreasonable

a. violates Rule Against Restraints on Alienation- rule of public policy that is designed to prevent property from being tied up and taken out of commerce.

2. Disabling Restraint
a. prohibition on alienation - any attempt to transfer is ineffective

b. disabling restraints are void.

3. Forfeiture Restraints
a. an attempted transfer results in a forfeiture of the interest

4. Promissory Restraints
a. an attempted transfer breaches a covenant; liable for breach

x. Total vs. Partial

1. Courts more willing to look at partial than total

2. Want to avoid TOTAL DISABLING FEE

3. Partial – restraint on certain amount (ex. “while we’re both alive, you can’t sell your interest”)

4. Total – restraint on the whole

xi. Riste v. Eastern Washington Bible Camp Inc., Court of Appeals of Washington, 1980; pg186
1. D (Bible Camp) issued deed to the P with (disabling restraint) restriction on occupancy and resale, property was to be sold only to people who accepted the tenants of the Assembly of God religion and property was not to be sold without permission from the church. P later attempted to sell property contrary to restrictions and asked for declaration that restrictions were invalid.

2. Holding – Public policy ground that this disabling restraint on a fee is void as repugnant to the nature of an estate in fee, court throws out both restrictions and P can do whatever he wants

3. Exception: reasonable restraint are justified by legitimate interests such as DUE ON SALE clauses in real estate mortgage

4. Can not sale property until pay off whole mortgage

5. Not equitable estoppel because P acquired property with knowledge that there were restrictions 
xii. Aquarian Foundation v. Sholom House, Court of Appeals of FL, 1984; SuppII pg15
1. P has provision where needed written consent of association to any sale or transfer. Albaras sold to D without written consent and P sued to set aside conveyance.

2. Issue – whether power invested in P to arbitrary, capriciously or unreasonable withheld its consent to transfer constitutes an unreasonable (disabling) restraint on alienation?

3. Holding – Yes, restraints are subject to a test reasonableness:

a. Balancing test of right of P to maintain its homogeneity and the right of individual to alienate property

b. Free alienability of property fosters economic growth and commercial development, property with restraints become unmarketable

c. Court holds not reasonable

4. Rule – such restraints must be reasonable related to the purpose of the restraint (promotion of health, happiness and peace of mind of unit owners)

b) Concurrent Estates

i. Tenants in common

1. Form of joint ownership, but without the right of survivorship
2. Comes into being because grantor decides to convey to more than one person

a. If ambiguous, court will construe interest as tenancy in common
3. Undivided interest in the land which gives co-tenant the right to possess and use the entire property, subject to the rights of the other co-tenants

a. A co-tenant can sell or give her interest in the property and they are all tenancy in common
4. No right of survivorship:

a. If one co-tenant dies, then interest passes to heirs and they own with the original co-tenant in common
5. Termination – only means of terminating are by 

a. transferring all the interests to a single person (who will hold a fee simple absolute), or
b. by partitioning the property
ii. Joint tenants

1. joint tenants shared an equal, undivided interest in the property, with a right of survivorship

2. Right of Survivorship – When one co-tenant dies, other co-tenant becomes owner of the entire property
3. Valid if formed and continued to have four unities:
a. unity of interest (interests of the same type and duration); and

b. unity of title (interests acquired by the same instrument); and

c. unity of time (interests vested at the same time); and

d. unity of possession (interests give identical rights to enjoyment – each co-tenant has right to possess 100% of property)

4. Severance
a. can be severed, and thus turned into tenancy in common, by the agreement of all of the joint tenants, or following the simultaneous death of the co-tenants. 

· or unilateral act of one co-tenant – one can convey away interest to anyone and don’t need to give notice to the other co-tenant

· However, if A, B and C are joint tenants and A gives property to D, then D is tenancy in common with A and B, but A and B are still joint tenants with one another

· or by involuntary conveyance (i.e. repossession)

· divorce – converts to tenancy in common in most states. Check state statute.

· Mortgage – whether mortgage constitutes a severance depends on whether the transaction takes place in a “lien theory” state (majority rule) or a “title theory” state (minority rule). Lien = no severance. Title = severed.

5. Partition – physical breaking up parcel of the land; judicial procedure to end a co-tenancy when the co-tenants no longer agree of the management of the property
a. In Kind – with the thing itself, issue an order to subdivide
b. By Sale/In Sold – order a sale of the property and the co-tenants can divide proceed of the sale
c. By Appraisal – if parties agree that one will buy property but can’t agree on the price so court orders appraisal/value of the property (one gets money and one gets the whole land)
d. in principle, the law favors partition in kind, but in practice courts often partition concurrently held property by sale
6. Each of the co-tenant has a Life Estate and Contingent Remainder (interest that goes to a 3rd party) 

a. Upon death, nothing passes to the other person, what you get is what you got at the 1st moment you got the property
· Other co-tenant now fee simple absolute
b. When one dies, both present life estate and contingent remainder (interest in the other joint tenant) is gone 
· Creditor gets nothing, can’t go after the surviving co-tenant
iii. Tenancy by the entirety

1. only married people!

2. need four unities

3. Right of survivorship

4. Severance: can only be terminated by:

a. the death of either spouse (leaving survivor sole owner of the fee)

b. divorce (leaving the parties as tenants in common with no right of survivorship) – most states (inc. MA). Check state statute.

c. mutual agreement

d. execution by a joint creditor of both husband and wife (a creditor of only one cannot execute)

5. Cannot be Severed by unilateral act of a co-tenant.

6. Peebles v. Minnis – Creditors can execute a lien/attach and foreclose, but if the non-debtor has its principal resident and lives in the house of the debtor, creditor can not take property nor foreclose

a. If the non-debtor spouse dies, the debtor gets a fee simple absolute and creditor can go after
b. If the debtor dies, then creditor out of luck
iv. People v. Nogarr, Ct. of App. of CA, 1958; pg193
1. Husband and wife held joint tenancy and separated and he died. Husband gave promissory note and mortgage to parents. Parents allege mortgaged severed the joint tenancy and are now tenancy in common. Parent’s argue they should get $ because they are mortgagee. Wife answered that she was the owner and parents had no right, title or interest.

2. Holding – Mortgage did not severe and did not become tenants in common
a. Majority are lien states – this case was dealing with a lien state and the mortgage had put a lien on property, but did not move title therefore when the husband died, there was no more lien because his Life Estate died and so did his Contingent Remainder; can’t go after joint survivor

b. Minority are title states – allows lender to take title when there is default on payments; huge ramifications when in title state

3. Rule – Mortgage creates a lien without changing possession and without any right of possession in mortgagee, does not operate to pass legal title to the mortgagee

v. What Co-tenants Can Do to Each Other

1. Possession – Each co-tenant has right to possess and use the entire property:

a. Each co-tenant has a right to sell, lease or mortgage her interest in the property

b. A co-tenant does not have the right to demand rent from other co-tenant, or compensation for a part of any profit made on the property through the labor of another co-tenant

· Exception – if the co-tenant has deprived the other co-tenant of the right to use the same property for profit

2. Contribution – co-tenant may demand contribution necessarily made for the protection of the common property

a. Mortgages, taxes, necessary repairs

b. Rule of Improvements – one co tenant makes improvements and the improver gets to recapture the improvement

· Usually when improvements, can’t demand compensation from other co-tenant

· When only one co-tenant lives on property and making profit from property, then the non-profit co-tenant may not be required to pay taxes, but if taxes are higher than profit, can ask for contribution

· Perceived fairness rather than clear set of rules

3. Ouster – one co-tenant has been barred from property by other co-tenant, has to be clearly ousted

a. Ousted co-tenant can bring an action to get back in to the property and failure to do so could lead to adverse possession

· Can bring a partition

b. Ouster can have claim for adverse possession if in possession and shows the other co-tenants had been ousted and had actual or constructive notice of their exclusion

c. Ousted co-tenant may seek an injunction as well as damages

d. you can have adverse possession between co-tenants, but it’s tough because of implied permission

4. Accounting – account for profits made from the property if partition occurs

a. Right to accounting in everything that was taken out of the land and couldn’t do a partition in kind when co-tenancy has ended

b. Rent- a co-tenant out of possession may demand an accounting (or compensation at partition) for his share of net rents collected from third parties who have leased the property.

c. When co-tenant depletes the property’s resources (timber, oil, minerals, etc.) which devalues the land, can have action asking for accounting for waste and demand for compensation from the profits from the acts which depleted the land

· Depletion – important that a co-tenant is not doing anything to decrease the value of the land
· Waste – permits co-tenants to bring claims for waste, but rarely successful
vi. White v. Smith, Supreme Ct of Texas, 1948; pg204
1. Land gets partitioned but not the asphalt which is held in undivided interest. White becomes owner and continues mining. Other children say stop mining or else account the profits derived from mining. White argues that he hasn’t taken more than his share.

2. Holding – Can not partition asphalt because it is not of all the same value, quality and quantity of rock varied significantly over the land
a. Required White to account to his co-owner according to their interests for the profits after deducting expenses 

b. White is responsible to his co-tenants for activities which depleted natural resources from the land

c. Can’t select the 1/9th because he effectively picked the best spot for himself

d. Fair to give a cut of profits because he has deprived others from opportunity to mine themselves
VI. The Law of Landlord and Tenant









a) Leases – Nonfreehold interests

i. When landlord leases property, two interests created:  landlord’s reversion and tenants present possessory interest in the land

ii. Leasehold gives lessee full and exclusive possession until landlords reversion

iii. Both a contract and a conveyance, depends which dominates

iv. 4 types of leasehold interests

1. Terms of Years – tenancy for definite period time, starts on specify date and ends on specify date

a. Sometimes has to be in writing (statute of fraud) but it depends on the length of tenancy

· if it falls within Statute of Frauds, it cannot be enforced unless it is in writing, and it has to be signed

a. what falls into it? There are 32 sections! What people in England thought was important in 1654.

b. If it’s not within Statute of Frauds, oral arrangement is enforceable 

c. Do leases fall in it? It depends – varies from state to state. In every one of the 50 statues, there is some version of the statute of frauds. In every state that O’Connell has checked, it includes leases, but usually depends how long it is. Leases under one year generally are not.

2. Periodic Tenancy – renewed automatically at the end of each lease period, unless one party gives timely written notice of termination

a. Created through:

· Express agreement

· Implied by conduct of parties

· If the tenant has held over the expiration of the lease and the landlord, by continuing to accept rent payments has waived right to an eviction for that period of rent paid

b. Statute of Frauds – needs to be in writing

c. Time of notice varies by state law; usual rule is have to give one full period – if annual lease, 6 months

3. Tenancy at will – terminable by the landlord or the tenant at any time

a. Created through:

· An expressed agreement between parties

· When landlord and tenant failed to execute a lease or lease is void, but the tenant with permission of the landlord, took possession of the property anyway and pays rent

b. Also ends with if either of the parties die (the only lease where death ends it)

· Ends with execution of new lease to a 3rd party or conveyance of the fee

c. Most states required a period of notice, tends to be short (i.e. 30 days)

d. By express agreement – no lease but the tenant took possession with the landlord’s permission

e. if exists at all anymore, in commercial sphere, but probably not even there

f. after Aimco in NH, do we still have tenancy at will? Now, it’s the opposite of the common law tenancy at will – now it is at will on the tenant’s part, but not on the landlord’s part

· now the landlord must have good cause


4. Occupancy at sufferance – status of a person when once was a lawful tenant but now possessory rights have ended

a. Protects the tenants

· Not a trespasser because did not enter the property wrongfully, had a legal right to be there

· Temporary situation 

b. Protects the Landlord from the tenants becoming an adverse possessor

· They are there in theory by permission

· Landlord will have to use Summary Action

v. ***Implied lease – conduct as landlord accepts rent check, can renew lease (periodic, at will)

vi. Termination of Leases

1. Mutual Agreement – mutually consent to early termination

2. Destruction of Premises – some statutes say destruction of premises terminates the lease so long as the tenant is not responsible for the destruction

3. Eminent Domain – inherent power of government to take private property and covert it to public use, subject to reasonable compensation

a. Tenant and landlord typically split compensation

b. If only partial taken, tenant obligated to pay full rent and will receive part compensation

4. Death – only terminates a tenant at will

5. Substantial breach of material covenant 

a. at common law, lease provisions independent so if breach, no right to terminate lease

b. except for implied covenant of quiet enjoyment – tenant can rescind lease if violated

c. now in some states, failure to pay rent in a dependent covenant with termination

6. bargaining power – depends on market

vii. Medico – Dental Building Co. v. Horton & Converse, Supreme Court of CA, 1942; pg590
1. P and D had commercial lease that P lessee use as drug store and lessor agrees not to lease or sublease to anyone else for purpose of drug store. Dr. B. leases 9th floor and maintained a drug room where drugs were sold. D demanded P to take action and P was unable to make any arrangements and D sent a written notice of rescission and vacated store. P sued for the rent due under the balance of the lease.
2. P claims D had breached a covenant to pay – Lease is a conveyance 

a. Rule – P argues Law of Independent Covenant (property rule): In a conveyance, any promise is independent and beach of one covenant does not terminate the entire lease

· Can only sue for the loss of value of the lease made by the breach 

b. D claims Dependent Covenants

· Rule of Contract: Whether covenant/promise are dependent or independent test: Look to the intent of the parties (understand of the parties as to the inter-balancing considerations existing between the respective covenants)

3. Holding: Court says lease is both conveyance and contract (creates set of rights and duties); covenants are dependent

a. Privity of Estate and Privity of Contract

b. If one breached a dependent covenant, then it releases the other part of the covenant upon which the originally breached covenant depended on

· It was breached and it was material

viii. AIMCO Properties, LLC v. Dziewisz, Supreme Ct of NH, 2005; SuppII pg24

1. Parties entered into one year lease, P sent D letter warning of impending termination of lease, that D must vacate

2. when D failed to vacate, P sued seeking writ of possession

a. D filed 3 motions to dismiss, all denied by district court

3. Issue: Did the District Court err in dismissing D’s motions?

a. Yes! Prior to the expiration of the lease, the D had a leasehold tenancy – when the lease expired & the D did not vacate the apartment, her interest become a tenancy at sufferance.  Regardless of the D’s tenancy status, the P needed to have good cause to terminate the lease under NH statute. 

b. Rule: Statute requires that a residential landlord show good cause (or prove one of the given statutory reasons) for eviction - notice to quit must state the reason for eviction
c. If mere expiration of a term of years lease could constitute “good cause”, then the protections of the governing statute would be eviscerated.  

· Good business reasons may constitute “good cause’

d. Concurrence concerned about consequences of the majority’s reasoning would lead to a “perpetual tenancy” – virtually a “life interest” in favor of a tenant covered by the statute.
b) Tenants Who Won’t Go – Landlord’s Remedies

i. Tenants owe 3 duties to landlords:

1. Duty to fulfill express obligation – pay rent

2. Implied duties not to commit waste or maintain nuisance

3. Duty to vacate premises at the end of a lease

ii. if never arrives, or leaves early, landlord has a duty to mitigate the damages – can't sue for whole time of lease if didn’t try to fill

iii. Remedies for Tenant’s Breach and for holding over – tenant’s failure to vacate

1. Highly statutory

2. Summary Proceeding for eviction/Summary Action (unlawful detainer action)

a. Landlord serves the tenant with a notice demanding that tenant either perform affirmative covenant (pay rent) or quit the premises; notice not required if action brought after expiration of lease

b. Landlord files an unlawful detainer action seeking possession

c. Trial date is set

d. With judgment for possession, landlord can get the sheriff to evict the tenant 

3. If tenant has held over the expiration, the landlord may:

a. Terminate lease

b. Hold the tenant for a new lease under the same conditions as the original

4. General Rule – landlords may not use self-help, 2 type types:

a. Forcible entry – enter premise without tenant’s permission 

b. Forcible detainer – taking of tenant’s possession

c. Most states, landlord is further prohibited from shutting off utility services in order to force the tenant to vacate the property or also to prevent tenant from accessing apartment by changing the locks.

iv. Jordan v. Talbot, Supreme Court of CA, 1961; pg602
1. Lease is FSSCS leasehold and provided for lessor to have right of re-entry upon breach and lien on personal items. P two months late in rent and without her consent, lessor unlocked door and entered and removed furniture and refused re-occupancy. P filed for forcible entry and detainer.

2. Holding – lessee did not abandon her apartment, she was peaceably in possession. The landlord may not use self help when disputes arise over property.

a. Landlord entry is considered forcible as it was without consent and violence was threatened if P returned
3. Rule – Landlord should use legal process – summary process
a. Public Policy – Orderly procedure and preservation of peace require that the actual possession shall not be disturbed except by legal process
v. Tenant’s who won’t come

1. Terminate the lease by accepting surrender – abandonment process

2. Sue tenant for the rent if they leave before their lease is up

a. Abandonment – most jurisdiction define abandonment when tenant have left premises and not paid rent when due, but each might be different

· Surrender – landlord can terminate the lease by accepting the surrender of property

· Landlord can retake possession and re-let the premises 

· Landlord is required to take reasonable measures to mitigated the damages incurred

vi. Sommer v. Kridel, Supreme Ct of NJ, 1977; pg614

1. P and D signed lease and D write letter to surrender all his rights. 3rd party wanted apartment but P said it was rented by the D. P sued D for full term of lease. D refuses to pay because surrender and P failed to mitigate damages.

2. Holding – For the D because the Landlord has failed to mitigate damages

3. Rule:

a. Property Rule (old): lease is a transfer of a property interest in the owner’s estate; the lease conveys a tenant an interest in the property which forecloses any control by the landlord. The tenant is allowed to do what they want and landlord doesn’t have the responsibility to look over tenant’s occupancy

· Started to change in the 60s and 70s

b. Contract Rule (now) – Lease is both a conveyance and contract and contract has mitigation of damages

· Mitigation of Damages – reasonable efforts and diligence (to cut losses/find another tenant), if fail to mitigate, won’t be able to collect all of the damages suffered

c) Tenant Remedies – Possession, Quiet Enjoyment, And Retaliatory Eviction

i. Comes from 3 places:

1. Lease

2. Statutes and regulations – heavily statutory area

3. Common law – operated by creating a series of implied covenants; in lease even though not in writing

ii. 4 sets of rights by express agreement, statute or implied covenant:

1. Implied covenant to deliver possession – landlord required to deliver possession, leasehold, right to occupy space, present right to possess

a. American Rule – landlord is required only to put tenant in legal possession

· Minority

· Incoming tenant has responsibility to get old tenant out

b. English Rule – (majority) landlord is required to place tenant in actual possession of entire premises at the start of the lease

· Landlord is in better position to evict and actually deliver possession

c. Applies to both commercial and residential lease
2. Implied Covenant of Quiet Enjoyment – can not disrupt the tenant’s possession of premises (disturb use, occupancy and enjoyment)

a. Applies to both commercial and residential lease

b. Originally applied to the landlord, agent of landlord or paramount title, not so much about quiet, more about tenant’s ability to use property without the landlord’s interference

c. Now, expansion of this covenant to reach other tenant’s of the landlord (which they have control over) for the conduct in the premises/building and not responsible for conduct outside the building

· Many leases have restriction on noises for other tenant’s – 3rd party beneficiaries

· Even though not a party to the contract, can still sue so long as you can convince the court that you are a 3rd party beneficiary

d. Not trying to get damages, usually raised as an A/D when the tenant takes matter into own hands and leaves in the middle of the lease and the landlord comes after for rent 

· Partial Eviction – whether amount of property taken was substantial? If yes, can release tenant obligation to pay rent so long as it is substantial and breach of covenant of quiet enjoyment

· Constructive Eviction – breach of quiet enjoyment, landlord does something , or fails to perform some obligation that substantially interferes with a tenant’s use of the premises (rendering it uninhabitable or unsuitable for the tenant’s intended use)

· Have to leave within a reasonable time or else waive claim

3. Implied Warranty of Habitability – dramatic change from caveat emptor, landlord have a duty to keep premises in habitable conditions according to Housing Code

a. Modern Housing code create statutory duty to provide and maintain decent housing by imposing standards for structure, facilities, services, occupancy

b. At least applicable to residential lease, still undecided about commercial lease (usually doesn’t apply to commercial lease although there is now a trend)

c. Tenant – Initiated remedies to enforce habitability requirements

· Repair and deduct statutes– require to give notice to landlord and opportunity to repair

· Tenant can use some of the rent money to make repairs

· There are usually limits to certain repairs and to how many times can deduct

· Use when small repairs and landlord doesn’t move too fast

· Rent withholding – not looking to repair any specific and usually involve court

· Housing Court – pay rent to the court who holds money in escrow and it gets landlord to go to court, informs of specific problems and told by court to go and fix it and once repairs are made, will get money

· Strong inventive for landlords

· Court as escrow agent and easy for tenant’s to access

· Rent Abatement – tenant just stops paying the rent and waits to see if landlord notice

· Most landlord files an eviction and tenant will raise breach of habitability as an A/D

· If court finds tenant is right then order landlord to repair

· Figure out the different between rent that should have been paid and what the court finds the rent to be in its uninhabitable condition and tenant pays reduced rent

d. Implied warranty and the covenant to pay rent are mutually dependent

4. Tenant’s right against retaliatory eviction – prevents tenant from losing apartment because of complaints of breach of covenant of habitability

a. Doesn’t mean get a new lease

iii. Dyett v. Pendleton, NY, 1826; pg625
1. brothel on first floor of residential building, other tenant says he has been constructively evicted

2. dissent was worried about slippery slope of anytime a tenant is unhappy, they can claim constructive eviction – said why are we saying this is the landlord’s problem? Tenant should have called the cops.

3. Tenant lost in trial ct but won in upper court, said constructively evicted since landlord did something to render occupation inconvenient or uncomfortable

4. have to be careful of waiver w/ constructive eviction. If somebody needs to move, it’s better to do it fast.


iv. Blackett v. Jerrold Olanoff, Supreme Jud. Ct of MA, 1977; SuppII pg43
1. D raised constructive eviction as defense against landlord’s claim. D claim substantially deprived of quiet enjoyment for a substantial time due to late evening and early morning music and disturbances coming from nearby premises the landlord leased to other for use of bar.

2. Holding – because owner of the bar were tenant’s and since landlord knows the likelihood of noisy activity, then the landlord has control over the premises and therefore the noise can be attributed to the landlord ( landlord has constructively evicted the tenant

3. Rule – Although landlord did not intend to create conditions, they had within their control to correct conditions which amounts to constructive eviction

a. Nonfeasance vs. misfeasance

v. Reste Realty v. Cooper, NJ Supreme Court, 1968; SuppII pg37
1. P sues D to recover rent due and unlawful abandonment of premises. D claim flooding greatly inconvenienced the conduct of her business and meetings. P claim that D had waived her rights because took too long to get out.

2. Holding: Landlord had breached covenant which justified the tenant’s removal from premises

3. Rule: Tenant’s right to claim constructive eviction will be lost if he does not vacate premises within a reasonable time after the right comes into existence

4. Rule: Act or omission of landlord or anyone who acts under authority which renders premises substantially unsuitable for the purposes for which it was leased - constitutes constructive eviction

vi. Javins v. First National Realty Corp., US Ct of Appeals for D.C., 1970; pg634

1. P sue for defaulted rent and D alleged numerous violations of the Housing Regulations as equitable defense.

2. Holding: Made possible to have a cause of action and go to court for breach and moves the enforcer to the tenants - residential leases should be interpreted and construed like any other contract

3. Breach of code is now a breach of lease with the landlord

4. Largely legislation – courts imply relevant law into contracts to provide a remedy for any damage caused by one party’s illegal conduct

5. court says that today’s urban tenants are interested, not in the land, but solely in “a house suitable for occupation”
VII. Traditional Nonpossessory Interests








i. Right to use

ii. Non exclusive

iii. Transferable – can sell to other people so long as don’t interfere with other dominant tenement right to use

iv. Types of Easements:

1. Affirmative 

a. entitle holder to enter upon the servient tenement and make an affirmative use of it, such as laying utility lines

2. Negative  

a. entitles privilege holder to compel the possessor of the servient tenement to refrain from engaging in activity upon the servient tenement that, were it not for the existence of the easement, he would be privileged to do

b. generally confined to easements for light, air, subjacent or lateral support, flow of artificial stream, view

3. Appurtenant
a. easement is deemed appurtenant when the right of special use benefits the holder of the easement in his physical use or enjoyment of another tract of land

b. benefit passes with transfers of the benefited land, regardless of whether the easement is mentioned in the conveyance

4. In gross
a. no dominant tenement, not benefiting neighbor’s land. ex. – bulletin boards on highway

b. Commercial – can be transferred by owner of easement

c. Noncommercial – can not be transferred by the owner of the easement

d. American law/common law – easement in gross is not transferable
v. Creation of Easements:

1. Express Easements
a. person who wants an easement negotiated with the person with the land

b. Get it in writing because it is an interest in land and subject to statute of frauds
c. Record at Registry – to protect from BFP 

d. presumed to be of perpetual duration unless the grant specifically limits the interest

e. Scope – describe the use

· Can argue that the use is going beyond the scope

f. Fraus v. LA
· Easement for use of RR and city wanted to abandon RR and use bus line. It was a defeasible easement. Claim was that city was using it in excessive and out of the scope.

· Holding – Not successful with scope of easement when against public entity and since easement had been sitting around for a long time

· Scope was to use it for public access and public transportation and since times have changed, within scope.

· we’ve seen in this case and in Fitzgerald, when you give land to municipalities, they seem to be able to do whatever they want with it. Courts don’t like to take land back from public entities. 

2. Easement by Operation of Law

a. By implication – implied in transaction between two parties when:

1. once owned it all

2. was there prior subdivision

3. fact of use being claimed was apparent upon inspection

4. person claiming easement has to show it is reasonable necessary

b. By necessity – no way in or out of property therefore courts find easement by necessity and creates a right of way

· criteria: (Reese)
· that the purported servient and dominant tenements were owned by a single owner at the time of the conveyance giving rise to the necessity;

· that an easement is “necessary”

· Reese v. Borghi – Courts find easement because no way to ever get out

c. By Prescription – like adverse possession. To acquire, must:

· Adverse

· Actual

· Open and notorious

· Continuous and uninterrupted – normal use

· Exception – don’t need to be exclusive of the owner, easement is not inherently exclusive

· Finley v. Botto, CA District Ct of Appeals, 1958; pg741

· neighbors – used sidewalk in between houses for years, owned by D

· P claims prescriptive easement

· court says you had nice neighbors – permissive use kills the easements.

vi. Conveyance of Servient Tenement
1. is the person who buys it bound by it? He’s bound unless he’s a bona fide purchaser.

a. did they pay value?

b. they have to have no notice

c. did the seller give them notice?

d. did they have enough facts that they should have asked about it?

vii. Quasi-Easement
1. concept which says that the owner who just purchased property will have an easement even if there’s no express easement if there was a long, continued use by the previous owner.

viii. Common Defenses:

1. Statute of limitations

2. Laches – equitable statute of limitation, fail to bring forward a claim for some period of time and other party has detrimental reliance on failure to bring forward

3. Equitable estoppel – reliance not time, but rather on the party’s act or promise - did something or said something

ix. Termination of Easements
1. By Expiration
a. created for life

b. defeasible easements

2. By the Easement Holder
a. can release it to owner of servient tenement

b. abandon it (need intent to abandon)

c. estoppel (says they’re not going to use it anymore)

d. excessive use (rare)

3. By owner of Servient Tenement
a. merger

b. sale to BFP (except prescriptive, necessity or implication)

c. prescription (block easement holder from using the easement for a prescriptive period)

4. By Third Parties
a. condemnation (eminent domain) – most common

b. Tax sale (for failure to pay property taxes)

default on mortgage payments (when mortgagee forecloses on the servient tenement)
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