Property—Professor Baumann, Fall 2004
NOTE:  This outline was pieced together from my own notes and two other peoples’ outlines.
I. Possession—“Finders Keepers”
a. Subsequent Possession

1. Acquisition of property by find
a. Distinction between mislaid, lost, and abandoned property

(1) Lost property – the key factor in determining if the chattel is lost is where it is found.  Did owner accidentally and unintentionally part with property and doesn’t know where to find it?

· Armory v. Delamirie (1722): Π is a chimney sweep who found a jewel and took it to Δ’s goldsmith shop; Δ refused to return the jewel; Π is suing for the value of the property.  Rule: the finder became the rightful owner of the found jewel.  A prior possessor prevails over a subsequent one; the finder has ownership over all except the true owner.  Ct. doesn’t care if he got the jewel legally or illegally…they are focused on protecting possession

· Hannah v. Peel (1945) Π was a soldier quartered in Δ’s house (Δ had never lived in the house); Π found a brooch and claimed it for his own.  The finder became the rightful owner of the brooch. Landowner could make the argument that since the goal is to return to the true owner, it would be more likely by leaving object with landowner; Landowner could have used the precedent set in South Staffordshire to argue that the Π soldier was in the house for the “limited purpose” of armed service.

· Bridges v. Hawkesworth – Π-finder found package containing money on floor of shop, shop owner advertises to find true owner, true owner never found.  Court awarded money to the finder because the money wasn’t entrusted to the shop owner by the true owner; it was lost.  A small parcel in a public space: the more public the space, the less expectation that the true owner has that it will be returned to him. 
(2) Mislaid property – if it can reasonably be determined that the property was intentionally placed there and forgotten to be picked up, then it is mislaid

· McAvoy v. Medina (1866) Π found a pocketbook with money in it in Δ’s shop; the pocketbook was left by accident and the true owner was never found; The shopkeeper became the rightful owner of the found money.  Rationale:  Here the court decides that this property was not “lost” because a customer voluntarily placed the pocketbook on the table…so Π didn’t have the right to take the pocketbook from the shop.  Rather this was “mislaid” property. Mislaid property—title goes to owner of locus in quo, in order to facilitate return of true owner to claim the goods.
· South Staffordshire v. Sharman – Δ was cleaning pool and found ring embedded in mud at the bottom of the pool, it was not lying on top of the land.  Court ruled that the owner of the land gets the property because Δ was on land for a limited purpose
b. First Possession

1. Acquisition of property by discovery
a. First in time rule

· Johnson v. M’Intosh - Π got first land grant from Piankeshaw Indians in 1773; Δ got land grant second from US govt.  Who held title to the land? Δ because Π’s grant was not valid since the Indians didn’t have the power to grant land.  Rationale:  Right of discovery – first discovery gets the right to extinguish Indian title and get legal right to the property.  Not the same as conquest because Indians retain the right to possession and occupancy.  Europeans get right of distribution, sale and conveyance

· Tee-Hit-Ton Indians v. United States - Π want compensation for timber taken from their land; Court rules that they don’t have property interest that they can be compensated for.  Discovery of the land by colonial powers means the tribes don’t have a property interest; uses Johnson v. M’Intosh as precedent (wrong interpretation); Johnson said you either purchase or conquer it, can’t just take it.  The Indians’ interest in the land was tribal not individual so it wasn’t a property interest; nomadic ownership doesn’t support a claim of a property right (court is confusing idea of sovereignty and ownership)

2. Acquisition of property by capture
a. Ratione soli – owner of the land has constructive possession of the wild animals that are on owner’s land (alluded to in Pierson v. Post)

b. Rule of increase – offspring of livestock go to owner of the mother; even if mother wanders onto other property and gives birth

c. Rule of capture for other fugitive resources- Court analogizes these fugitive resources to wild animals and early on utilized the rule of capture to determine who got the resources; this doesn’t promote conservation; “Bottoming out” rule - if A and B both own adjoining land that shares a common pool of oil beneath it…what remedy does A have if B starts pumping out the oil? A can start pumping too (an application of rule of capture)

· Pierson v. Post - Π was hunting and saw a fox, Δ killed the fox and claimed it as his own; Δ gets the fox because even though Π claimed first “possession” he never actually possessed the fox.  Rule: One must deprive animal of its natural liberty, by killing, trapping, or otherwise incapacitating it, in order to claim occupancy. Dissent:  As a matter of public policy, the destruction of the fox should be encouraged.  Therefore, the policy should be that when a pursuer has reasonable prospect of taking the animal, he has discovered it and gained occupancy.
· Ghen v. Rich - Π killed whale and followed custom by allowing it to wash up on shore; another man claimed the whale when it washed up on shore and sold the whale to Δ at an auction; Π gets the whale.  Court doesn’t want to interfere in longstanding whaling traditions so it follows custom.  Court should follow custom when it applies to entire industry, custom is of limited application, and it is unlikely to disturb the general understanding of mankind.  Rule: wild animal becomes property of the securer who exercised sufficient personal control over the wild animal

· Keeble v. Hickeringill - Π had duck decoy pond; Δ also had duck decoy pond but was shooting a gun to scare ducks from Π’s pond; Δ did not have the right to scare the ducks from Π’s pond to his pond.  When a person hinders another’s use of his own property for profit, it is actionable.
c. Theories of property

1. Demsetz theory and Externalities
a. Tragedy of the commons – Communal property encourages overconsumption because people will act in their own best interests, not the interests of the community

b. Private ownership encourages conservation

c. Trespass is wrong because society should protect individual investment in property

2. Jeffersonian (Republican) vision of property

a. Envisioned widespread distribution of private property; small property owners would not be dependent on the state

3. Lockian (Liberal) vision of property

a. Nature is owned in a common sense, property predates government; the common good is served by you looking after your own individual interests 

4. Acquisition of property by creation
a. Copycats

· International News Service v. Assoc. Press - Property right in news/information: INS copied news that was gathered by AP and published in its early addition papers and on its bulletin boards; INS then sold its own newspapers that contained AP news; Court says it is unlawful for INS to do this, it is an issue of unfair competition.  It is public information to everyone except AP’s competitors.  Court treats news as quasi-property because it has commercial value since it costs producers something to produce it; but it has commercial value because the court is assigning it commercial value…circular reasoning

· Cheney Bros. v. Doris Silk Co. - No property right in fabric design: Δ copied an uncopyrighted design of Π’s and undercut Π’s price; this is lawful.  Court is worried about creating monopoly and higher prices for the public.  Unless there is some recognized statutory or common law right, property is limited to the chattels of which embody the invention.
· Smith v. Chanel - No property right in perfume: Π copied Δ’s perfume and advertised it as an equivalent of Chanel #5; Π can lawfully copy Δ’s design.  Rule: There is a strong public interest in allowing copying because imitation is the life blood of competition…and the public is served because comparable goods are offered at lower prices

b. Property in one’s persona

(1) Right of publicity is a property interest and tied to what property protects.  The property interest includes name, likeness, and other aspects of “identity”.  
· Midler v. Ford— Is it legal to use a Bette Midler impersonator’s voice in a commercial? No, because she worked to create her own identity.  She made an investment in “becoming B. Midler”.  Can’t mislead the public. Can’t use Midler’s voice because it is her life & livelihood.

· Vanna White v. Samsung Electronics America—decision limits creativity; dissent argues that court is being overprotective in protection of likeness and in doing so violates the Copyright Act.
c. Property right in trademark 
· Virtual Works, Inc. v. Volkswagen - Π bought up domain name and tried to sell to Δ by threatening them; Π can not lawfully use Δ’s trademark as a web address because Π showed bad faith.  Rule: Under the ACPA (Anticybersquatting Consumer Protection Act), one who registers a domain name with bad faith intent which is similar to a famous or distinctive mark commits cybersquatting, a violation of the mark owner’s intellectual property right.
d. Property in one’s person
· Conversion is the wrongful exercise of ownership over personal property of someone else; Π must show right of possession and that the property was taken without his permission

· Moore v. Regents of University of California – No property right in excised cells.  Π wanted compensation for excised cells which Δ turned into lucrative cell line for medical research.  This was not an act of conversion but there was a lack of informed consent.

· Jacque v. Steenberg Homes, Inc: Δ delivered mobile home by driving across Π’s land after Π said no.  Court ruled that an individual has a right to protect land from trespass, and exclude others from his land.
· State v. Shack: Δ would not let health and legal advocates from federally funded programs onto land to give professional council to migrant workers.  Rule: property rights are not absolute, they are relative; one should not use property to injure others

i. Abandoned property – owner has voluntarily relinquished all ownership with the intent to give up both title and possession.  Title to abandoned property is acquired by action/constructive domain & control over the thing with intent to assert ownership over it

ii. Treasure trove - English common law stated that treasure trove (any money, gold, etc. found buried in the soil) belonged to the king; law differentiated between abandoned property (which went to the finder) and treasures hidden with the intention of returning to reclaim them, which went to the king

e. Replevin-lawsuit to obtain the return of the actual goods, not damages
f. Trover—suit to obtain money damages resulting from loss of property
g. Bailments
· Bailment – the rightful possession of goods by one who is not the true owner; the true owner is the bailor and retains unconditional title, the person in possession is the bailee.  The bailee has a duty to care for the goods and deliver them to the true owner as agreed

· Creation of a bailment – three conditions required for bailment: possession, consent, and knowledge of possession; the alleged bailee must assume actual physical control with the intent to possess

· Voluntary bailment – when true owner gives possession to the bailee (like giving clothes to the dry cleaner)

· Involuntary bailment – involuntary from the standpoint of the owner but not that of the finder; the finder assumes the obligations of the bailee by choosing to take possession; A finder is an involuntary bailee who has a duty to find the true owner.  Finder acquires the right of possession as against the whole world except true owner. These obligations persist until the statute of limitations has run out.  Why? Encourages honesty, keeps goods in circulation by rewarding the finder, protects right v. might, easy, cheap and effective to administer
5. Acquisition of property by adverse possession
a. A non-owner can acquire full ownership rights if non-owner possesses either real property or personal property in a visible manner for a certain period of time; someone who is not the record or true owner gains possession if the true owner does not take an action to eject the possessor who claims adversely to the owner

b. Statute of Frauds – requires certain transactions to be in writing; contract to sell real estate and transfer of real estate must be in writing

c. Basic elements of adverse possession
· Actual entry and possession 
· Open and notorious which puts true owner on notice that trespass is occurring; adverse possessor can only claim the property which he is actually adversely possessing 

· Exclusive possession

· Adverse, hostile, & under a claim of right; adverse possessor must act like a true owner; if possession begins permissively, there must be an ouster before it can become adverse to the owner

· Continuous and uninterrupted for the statutory period

· Another adverse possessor can tack possession but privity is required; for future interest (see Howard v. Kunto)
· The statute of limitations doesn’t begin to run until they become possessory or are interfered with

· Disability: Statute of limitations won’t start to run if, at the time of entry, the owner is disabled or a minor (subsequent disabilities don’t extend the time period of the statute of limitations once the cause of action has begun)

d. What are the justifications for doctrine of adverse possession?

· We are rewarding the active user; We are punishing the sleeper-can’t sit around and do nothing, he can keep the land fallow if he prevents others from using it; Maintains clear titles of ownership and encourages owners to record deed to property

e. How can adverse possessor get legal possession?

· A can bring adverse possession claim against owner to acquire title; A is living on property, owner comes to get A off land and sues A; A can claim adverse possession as a defense

f. Adverse possession of property
· Van Valkenburgh v. Lutz - Δ used property as a farm, had built a house for his brother; Π purchased the lot and wanted to quiet title to the land that Δ claimed; Δ cannot claim ownership based on adverse possession because the courts didn’t find that the premises were cultivated or sufficiently improved to put true owner on notice and qualify as adverse possession; Δ knew they didn’t own the property and in a previous lawsuit they claimed a right of way gained by use (a prescriptive easement); Δ couldn’t ignore this suit because it laid out a permissive relationship (hostile element of adverse possession wasn’t met); Court also looked at Δ’s state of mind because he didn’t think he was true owner (previous lawsuit) In order to acquire title by adverse possession without a written instrument, the land must have been occupied for 15 years before the claim is made. Land is considered occupied if it is either protected by enclosure or “usually” cultivated or improved.
Dissent:  Δ’s use of the land was productive, and his brother had been living there.  This is sufficient to constitute improvement under the N.Y. Civil Practice Act.  Δ’s claim was not precluded by the previous suit, as the statutory period of 15 years had already run.

· Color of title—claim to property based on a written document; if something is defective in the written document it is easier to get adverse possession
· Claim of title—expression of hostility/claim of right
· Manillo v. Gorski (state of mind requirement) Δ built steps 15 inches over the property line with Π because Δ thought the property was hers.  Court rejects “hostile state of mind requirement” but finds that because possession of the land was small and would require a survey to find out property lines, the possession isn’t really “open and notorious”.  The true owner should not have to be on constant alert for possible small encroachments.
iii. Maine doctrine (rewards the possessor who entered with a predetermined hostility, rewarding an intentional wrongdoer, and disfavors the honest, mistaken entrant)
iv. Connecticut doctrine (French v. Pearce-court) should not attempt to judge what adverse claimant was thinking because the very nature of the act of entry and possession is an assertion of his own title 

· If adverse possessor cannot move property improvements that have encroached on true owner’s land, the true owner may have to sell that portion of land to adverse possessor; as long as this doesn’t damage remaining land.  The adverse possessor has to prove that owner knew about encroachment, which is a very high standard to prove; in this case the burden is on the true owner (he has the most to lose, but court is encroaching on true owner’s property rights); courts are usually harsh with encroachments (can be forced to remove). This was the remedy the court provided in Manillo.
· Acquiescence says that long period of acquiescence, perhaps shorter than statutory period, constitutes agreement of boundary.

· Estoppel says that if neighbor A says that boundary is in one place and B acts based on A’s statement, A is estopped from denying the validity of his previous statements.
(2) Howard v. Kunto (seasonal use/tacking)  Everyone is occupying the wrong land, they are all one lot off; caused by a mistake in surveying; Δ was on Π’s property long enough to have a successful adverse possession claim.  Court tacks together the previous possessors because the previous possessors were all in privity; Other issues of adverse possession: continuity? Even though it is a summer house, they are acting as true owner; hostile state of mind? He wasn’t a knowing wrongdoer, but this doesn’t matter in this jurisdiction (might matter in NY-see Van Valkenburgh v. Lutz).  Notoriety? Not met, it took two surveyors to realize problem. Summer occupancy is sufficient to constitute possession, as long as landholder’s conduct is consistent with how one normally manages and cares for property.  In case of mistaken belief about what lands one has title to (as here) privity is sufficient to permit tacking of two tracts for purposes of adverse possession. The privity requirement is more of a historical rule against squatting, not mistake of fact in surveying.  It is unfair to expect that every land purchaser take a survey to examine the land in the deed.  Privity is simply a recognition that there must be a connection between successive occupants, which does exist here.
· Privity – Voluntary transfer of either an estate of land or possession from one occupant or owner to another; can argue that the Statute of Frauds requires transfer to be in writing

· Tacking – some courts allow adverse possession to tack the time onto a predecessor’s interest if there is privity of estate between two adverse possessors with a voluntary transfer of estates; most jurisdictions require a written instrument and physical transfer of land; disabilities are not tacked; disability must exist at time when cause of action accrued.  If owner is disabled or minor at the time the statute of limitations starts to run, then tacking is not allowed

g. Adverse possession of chattel – three different ways to analyze:

· At common law - Statute of limitations begins to run when possession is adverse (holder refuses to return to true owner)
· Discovery Rule—The discovery rule states that a cause of action will not begin to accrue until the injured party discovers (or by due diligence should have discovered) facts (such as the identity of the possessor) to form a basis for a cause of action.
· Guggenheim rule – statute of limitations doesn’t begin to run until Π demands the return of the chattel
· O’Keeffe v. Snyder - Δ contests that he acquired O’Keefe’s through adverse possession; Π contends that painting was stolen; court rules that statute of limitations begins to run when true owner uses due diligence to discover who is adversely possessing the painting.  The discovery rule states that a cause of action will not begin to accrue until the injured party discovers (or by due diligence should have discovered) facts (such as the identity of the possessor) to form a basis for a cause of action.
6. Acquisition of property by gift

a. A gift is a present transfer of property from one owner to another without any consideration of compensation; it isn’t revocable, possession gives donee prima facie evidence that a gift was made

b. Three requirements to make a valid gift:

(1) Intent—Donor must intend to make a gift; it must make a present transfer of either a present possessory interest or a future interest (Gruen); if the donor only intends to make a gift in the future, the gift is an unenforceable promise because it should have been put in a will

(2) Delivery—from donor to donee; (transfer of possession) if manual delivery is not possible because gift is inaccessible, too big or too heavy, delivery can be constructive (handing over a key or something that will allow donee to access gift) or symbolic (handing over something symbolic of the gift
i. Physical delivery is the best evidence that a gift was intended and it allows the donor to know exactly what they were doing.

· “Wrench of delivery” can be felt more readily

· Less likelihood of fraud

· Presumption of relinquishment by donor and acceptance by donee
ii. Constructive delivery is when the actual item cannot be delivered—so an item which allows access to the intended items (such as a key) is delivered instead.

iii. Symbolic delivery—another article delivered in the place of the thing intended to be given.
(3) Acceptance—Donee must accept the gift

· Newman v. Bost (gift causa mortis – gift made in anticipation of donor’s imminent death) Π argues that before Van Pelt died, he made a gift causa mortis and gave her all the furniture in the house, including a life insurance policy contained in a bureau; Rule: the delivery of chattel must be made by manual delivery if the item is capable of being manually delivered.  Constructive delivery is acceptable only if the items are too big and unwieldy (like the piano and bureau).  If symbolic delivery was all that was needed, wills would not be useful.  Donatio causa mortis (gift made in contemplation of death) is against the public policy set by the statute of wills, and is subject to fraud.  There were no witnesses to Van Pelt’s gift to Π.  Symbolical delivery is not applicable here.
· Gruen v. Gruen (inter vivos gift - given by a living donor to a donee) A donor can make a valid inter vivos gift of chattel while reserving a life estate in the chattel.  Father symbolically gave future interest of the painting to his son through a letter; father retains a life estate in the painting.  Court decides that father intended to transfer some present interest. Ritual of redelivery is unnecessary as donor’s intent was clear.  If it was a gift to be given only after death, then gift is invalid unless it is contained in a will.  Was there immediate delivery? Court decides that symbolic delivery is acceptable in this case.  Was there acceptance by donee? Court presumes donee accepted.
II. Estates in Land

a. Feudal Estates
1. Tenant had possessory use of land (seisin), but the lords above him had rights to services.  This was considered a personal relationship—not ownership, non-transferable.
2. Feudal tenures and servitudes
a. Free tenures

(1) Military (e.g. knight service, grand sergeanty)

(2) Economic (Socage—performance of special services)

(3) Religious

b. Unfree tenures—villeinage—basically peasants

3. Feudal incidents

a. Homage and fealty (special oath of allegiance to lord)

b. Aids (assistance to lord)

c. Forfeiture (if oath breached or services not performed, tenant forfeits land)

4. Liabilities on tenant’s death included:

a. Wardship and/or marriage of heir (in military tenures)

b. Relief (payment of set sum to the lord for privilege of inheritance)

c. Escheat (if tenant died without heirs, land went back to the lord—still in force today)

5. Avoidance of taxes—tenant could become a mesne lord & subinfeudate to another
6. Statute Quia Emptores:  prohibited subinfeudation but legalized substitution (transfer of interest to someone else).  Alienability changed relationship of people to land and lords—death knell of feudal system.
b. Fee Simple Absolute 

1. No termination date, it won’t end if any condition occurs

2. Absolute ownership, so it is freely alienable, devisable, and inheritable 

3. No future interest exists

4. “To A and his heirs”—language of limitation created fee simple absolute
c. Fee Tail

1. “From O to A and the heirs of his body”—Fee tail male meant that only son could inherit land.

2. Fee simple conditional(”from O to A and the heirs of his body with his wife X”—If you have child it becomes fee simple absolute.
3. Massachusetts recognizes fee tail, but a person can convey land to disentail it and create fee simple.
d. Life Estates

1. Measured by someone’s life; after that person dies there is a remainder (future interest goes to someone else) or reversion (future interest goes back to person who originated the trust) 
a. “To A”—language of sale

b. “And his heirs”—language of limitation—conveys NOTHING to heirs, simply determines type of estate
2. Future interests: reversion (to grantor) or remainder (to third party)

3. Difference between a life estate and fee simple – with a life estate you have no control over estate after you die

4. “To A for life of B”, “To A for life”, “To A during her life”

5. The conveyance “to A for life” gives A a life estate that lasts until he dies.  He can transfer his life estate to B, so now B has a life estate pur autre vie (an estate that is measured by A’s lifespan not B’s)

6. Doctrine of Waste – The holder of a present possessory interest in land of less than a fee simple absolute owes a duty to holders of future interests and to concurrent owners not to do unreasonable harm to their interests.
a. Affirmative waste—commission of injurious acts against the land, affirmative steps which damage the property or reduce its value
b. Permissive waste—Failure to act in best interest of the land, e.g. failure to make normal repairs to protect it from substantial deterioration 
c. Ameliorative waste—even if you improve value of property, you may create waste by changing it.  This doctrine is an ANACHRONISM and is no longer used in USA.  Idea is that no one should change the land.  Big mistake in commercial outlines.
· White v. Brown (life estate) – unless the words and context of a will clearly show an intention to convey only a life estate, the court will assume it is a fee simple to be conveyed; courts won’t recognize language that says, “not to be sold” because it is a restriction on alienability.  Public policy objections to restriction of alienability: discourages improvements to the land, there is a concentration of land/wealth.  Dissent says that testator Jesse Lide did not intend to grant Evelyn White a fee simple absolute. Lide intended to make life estate—limit Π’s ability to dispose of property.  Court should honor language of will.
· Baker v. Weedon (successive interest in real estate) –Δ grandchildren have future interest in the land, Π step-grandmother wants to sell the land; Δ doesn’t want to sell yet because she feels land with be worth more in a few years; court orders part of land to be sold and Π is given an income for life from the sale of her interest in the land; the test to decide to sell the land is if it is in the best interest of the remaindermen.
e. Fee Simple Defeasible  – may last forever or may come to an end if an event happens; can have different elements of the deed mention different types of defeasible fees

1. Fee simple determinable 
a. Fee simple, subject to a condition, with a possibility of a reversion if the condition is no longer met

b. Terminates automatically when the stated event occurs (or fails to occur)

c. Future interest: possibility of reverter (to grantor)

d. Can be sold, left in a will, passed to heirs (same as fee simple)

e. “To A for as long as”, “To A during”, “To A until”, “To A unless”
2. Fee simple subject to a condition subsequent
a. Fee simple, subject to a condition; when condition or event occurs, it may be reclaimed by the grantor

b. “Upon express condition that”, “provided that”, “grantor may enter the property”, “to A, but if X occurs, O reserves the right to re-enter and re-take”

c. Terminates at the option of the grantor

d. Right to entry

e. Can be sold, left in a will, passed to heirs (same as fee simple)

f. When in doubt there is a constructional preference for this over a fee simple determinable

g. Future interest: right of entry or termination if condition is broken

· Mahrenholz v. County Board of School Trustees – Π sought to quiet title in lands in which the heir of the grantor to school district conveyed all remaining interest to Π, after disclaiming his interest in the school grounds a day earlier. Π argued that land to school was conveyed by a fee simple determinable, not a fee simple subject to a condition subsequent; court ruled that it was conveyed by a fee simple determinable…if they found it was a fee simple subject to a condition subsequent, Π would have had to re-enter land and assert ownership.  The future interests in defeasible estates are pass by intestacy, but not alienable or devisable in IL.  There is a judicial preference for f.s. condition subsequent.
· Baumann says:  Future interest in defeasible estate is usually transferable by statute in most states
· Mountain Brow Lodge v. Toscano – Court looked at Δ’s intent to determine that it was a fee simple subject to condition subsequent; formal language isn’t necessary, as long as intent is clear; court is more concerned about the restriction on alienation.  CANNOT impose a condition which poses undue restraint on alienability, but can restrict use.
· Ink v. City of Canton—Π Harry Ink deeded fee simple determinable to the city for a public park.  When the land was condemned via eminent domain, the Ohio Supreme Court had to determine who got the proceeds and what happened to the rest of the land.  The court ruled that Π should receive the portion of the proceeds that exceeded the value of the public park, that whatever money the city received should be put to Ink Park purposes, and that whatever part of the land the city keeps should be used in accordance with the conditions of the deeds.
IMPORTANT:  with fee simple determinable, as soon as specified event occurs, land reverts back to grantor AND ADVERSE POSSESSION BY OCCUPIER OF LAND BEGINS.  (see chart below)
	
	Fee simple determinable
	Fee simple subject to a condition subsequent

	Statute of limitations
	Starts to run when condition is broken.  When condition is broken and property reverts back to grantor, whoever was on the property is no longer there permissively and is holding adversely to the grantor
	Starts to run when person with right to re-entry actually re-enters the land; if there is no re-entry, the statute of limitations doesn’t begin to run

	Adverse possessor
	Can only get what current possessor has
	Can only make claim if there is a re-entry because only then would adverse possessor’s presence become hostile to true owner


III. Co-Ownership

· Shared interest in the same piece of property

· Like a condo owner who has a shared interest in the common areas

· You share an undivided half interest in the whole—you don’t divide the property in half; it isn’t a divided interest

· Each co-tenant has the right to occupy the entire premise; the occupying cotenant has no duty to account for the value of this exclusive possession; Neither may exclude the other, nor is the sole possession of one resulting from the voluntary absence of the other actionable
a. Joint tenancy

1. Have separate but undivided interests in the property

2. Right of survivorship-if A dies, A’s share goes to B and C; it doesn’t pass to A’s heirs; avoids probate because it doesn’t become part of A’s estate

3. If A sells his 1/3 of estate to D; D,B,C are tenants in common for that 1/3 of the estate and B and C remain joint tenants for the remaining 2/3 of the estate.  If B dies, then C & D will still be tenants in common while C inherits all of B’s interest due to right of survivorship.
4. Requires unities; without unities it becomes a tenancy in common; modern courts don’t rely on unities as much

a. Time-all parties acquired interest at the same time

b. Title-all parties acquired title by the same instrument

c. Interest-all parties had to have equal interest

d. Possession-both have an undivided share in the whole; not a divided interest

5. Owning something jointly takes it out of probate; so it doesn’t have to pass to spouse if property is owned jointly with someone else (like child)

6. If one joint tenant enters into a lease, the other joint tenants can acquiesce (for residential properties it can be implicit or explicit; for commercial properties, must be explicitly in writing)

b. Tenancy in common

1. No right of survivorship (If A and B are co-tenants and A dies, B doesn’t get A’s share, A’s heirs do)

2. Still have an undivided possessory interest of the whole (same unity of possession as joint tenancy) thought interests may be unequal.
3. This is the preferred category when court is in doubt

c. Tenancy by the entirety

1. Must be between husband and wife; not all states recognize this

2. A right of survivorship that neither party alone may sever

3. Takes property out of probate…doesn’t pass to heirs

4. Stems from Married Women’s Property Acts (which was enacted to protect wife’s property from husband’s creditors); today, states fall under three categories

a. Group I states (MA, MI, NC): didn’t change tenancy by entirety at all; remained as it had been under old common-law rule, didn’t adopt Married Women’s Property Acts
b. Group II (AK, AR, NJ, NY, OR): husband and wife can both alienate his/her interest, both creditors could get at right of survivorship: what does this mean? Creditor shares right of possession with wife during wife’s lifetime (an undivided possessory interest in the whole thing) but this might not be worth very much especially for a residential property, for a commercial building it might be worth more.
c. Group III (DE, DC, FL, HI, IN, MD, MO, PA, RI, VT, VA, WY): attempted conveyance by either is void; neither party can alienate the interest without the other’s consent: what does this mean? This deprives creditors access to the property so Sawadas don’t get anything.

d. Group IV (KY, TN): creditors cannot get at spouse’s possessory right but can attach a lien to the right of survivorship.  Right of survivorship is alienable.
· Sawada v. Endo-- Sawada sisters (Π) hit by car driven by Δ.  Δ and his wife conveyed real property to sons—Π alleges fraudulent conveyance. Is the interest of one spouse in real property, held in tenancy by the entireties, subject to levy and execution by his creditors? No.  An estate by the entirety is not subject to the claims of one spouse’s creditors during their joint lives, thus the sale was not a fraudulent conveyance.  Property held in tenancy by the entireties cannot be executed against during the spouse’s life.  This decision put Hawaii into Group III above.
d. Severance of joint tenancies

· Conveyance - Use a “straw” to unilaterally sever joint tenancy to tenants in common; so a joint tenancy may be terminated by conveying one joint tenant’s interest to herself by using a straw

· Riddle v. Harmon—Frances Riddle wanted to terminate a joint tenancy by conveying an interest from herself as joint tenant to herself as tenant in common.  Court of Appeal of CA permits this, rejects argument that you must use straw to terminate joint tenancy.  Court doesn’t address if it is a good idea to allow a unilateral severance; doesn’t require notification or recording of the deed, thus procedure can be susceptible to fraud.
· Granting a mortgage does not sever joint tenancy because it is just a lien on one joint tenant’s interest 

· Harms v. Sprague – Π and brother were joint tenants on a piece of property; brother used his interest in the property to obtain a mortgage for Δ-friend to purchase another piece of property; court ruled that the mortgage is just a lien, did not sever the joint tenancy of Π and brother, there is still a right of survivorship, so the surviving joint tenant (Π) succeeds the deceased joint tenant (brother) by right of conveyance.  Also, mortgage does not survive as lien, ends w/death of borrower.
· Lien Theory—lender only gets lien on home, not a transfer of title so shouldn’t sever joint tenancy

· Title theory—Language conveys title to lender

· In reality only gives security interest (lien on property)

· Partition - If co-tenants (or tenants in common) cannot come to a voluntary agreement on how to split up land, the court will partition it


· Delfino v. Vealencis - Π owns 99/144 interest, as tenants in common, in 20.5 acre parcel of land in Bristol, CT.  Δ owns remaining 45/144 interest in land and uses it for her dwelling and trash-hauling business.  Π doesn’t live on the land but wants to develop property into residential lots; Π wants partition in sale, Δ wants partition in kind.  Court ruled that a partition by sale shouldn’t occur because a partition in kind is possible.
i. Rule:  Court should use partition by sale only in emergency or (1) if physical attributes of the land are such that a partition in kind is impractical or inequitable; and (2) the interests of the owners would be better promoted by a partition by sale
ii. Most courts would order sale if it could be shown that land would have higher value sold if as a whole than sold after partition
iii. Most courts don’t put a lot of weight on subjective value of land
· Ouster

· Must deny access and physically bar the other co-tenants from coming onto the property and enjoying their possessory interest

· It is the beginning of the running of statute of limitations for adverse possession if occupying cotenant holds himself forth as the sole true owner and puts other co-owners on notice (can’t ask other joint tenants for help with property)

· If the occupying cotenant denies other cotenants the right to enter, he becomes liable to other cotenants for rent

· Spiller v. Mackereth -  Π and Δ owned a building as tenants in common; Δ entered property and used the structure as a warehouse; didn’t pay any rent; Π wrote letter to Δ demanding that Δ either vacate half the building or pay half of rental value.  Δ did neither, and Π sued.  Court ruled that the letter Π sent to Δ demanding rent was not enough to constitute an ouster because Δ didn’t deny access.  Even though he changed the locks…he did so to protect his merchandise, not to physically prevent Π from entering property. In the absence of agreement to pay rent, or an ouster, cotenant is not liable to other cotenants for use and occupation of property, and the occupying cotenant is only liable if he refuses a demand from the other cotenants to be allowed to use the land.
· Swartzbaugh v. Sampson – Π and husband own land as joint tenants with rights of survivorship; husband leases land to boxing promoter; Π wants to invalidate lease; court says no because each joint tenant has the right to convey or alienate their interests. 
· The act of one joint tenant cannot prejudicially affect the rights of another.

· If one joint tenant leases all of joint property to lessee, he only gives lessee the rights that he was enjoying.

· One joint tenant may make a lease of the joint property, but this lease will only bind his share of it.
e. Accounting (p. 379) Co-tenant can ask for an action of accounting; it is equitable, so these rules are not hard and fast, court wants fairness.  Helps to determine co-tenants responsibilities to each other.
· Rents and profits: co-tenant in possession does not owe rent to co-tenants out of possession.  Co-tenant who collects rent from 3rd party must split with other co-tenants; as long as there is no ouster, the net proceeds are based on actual receipts, not fair market value

· Taxes, mortgage payments: co-tenant who is paying more than his share of taxes and mortgage payments has a right to contribution from other co-tenants; if tenant who pays taxes is in sole possession, and the amount of his share equals or exceeds the payments, no action for contribution will lie.
· Repairs and improvements: necessary repairs – no right to contribution without a prior agreement; improvements - no right to contribution without a prior agreement, unlike repairs, no credit will be given for improvements in a partition

IV. Mortgages
· A bit more about mortgages:  Early mortgages were “pawn shop” transactions.  If debtor didn’t pay, land was gone from him forever “dead to you”—mortgage is from Old French.  At common law, mortgage conveyed interest in fee simple w/condition subsequent—if you pay, land goes to you.  It was a way around the prohibition on charging interest.

· Later you had right to redeem—if you missed payment.  Foreclosure occurred when lender cuts off right to redeem—settle title in the lender.  Earlier, strict foreclosure rule meant that lender got whole property regardless of how much the borrower paid.  

· States step in—foreclosure sale—highly regulated public sale to ensure fair price.

· Mortgage creditor gets paid out of sale proceeds, remainder goes to other creditors & debtor

· Creditor can go after you for deficiency in property value
· Borrower = mortgagor, lender = mortgagee.

a. To borrow money from a lender, borrower gives lender a note (which promises to pay the money borrowed with interest) and a mortgage (gives lender or mortgagee right to sell property if mortgagor defaults on payments)

b. A mortgage is a security arrangement whereby the obligor agrees that if he fails to perform the obligation he has undertaken, the obligee may utilize the property which has been given as security.

c. If property is worth $50,000, paid $30,000…owed $20,000 and stop paying; if property is now worth $75,000 at time of foreclosure; house must be sold at public auction and proceeds divided up between lender and debtor

d. Second mortgage: What if they stopped paying on the second mortgage but kept paying the first mortgage? What can they foreclose on? What is their security interest? Security in a subject to a first mortgage, so that is all they can sell…so second mortgages are much riskier and have higher interest rate

· Murphy v. Financial Development Corp. - Bank finally forecloses; bank buys the house from Murphys at an auction for $27,000 (the outstanding balance on the mortgage); bank is the only bidder at the auction; Murphy’s are trying to get the equity from the house (the difference from what the house is worth and what it was sold at) either set aside the sale or get monetary damages; court sets the fair price of the house, and Murphys get equity back.  The lender acted in good faith with regard to statutory compliance with sale regulations, but they lacked due diligence in determining fair price of house. Lender must act in a commercially reasonable way as fiduciary and seller, must make reasonable effort to get fair market value.

How is property conveyed?

Grantor signs deed to grantee.  Grantee need not sign, only grantor.

Deed contains:

1. Metes-and-bounds description of property

2. Names of seller and buyer

3. Gets recorded in registry of deed

· Public record of deed

· Assists in alienability/free market

There are off-the-record risks, such as forged deeds, adverse possession, etc

V. Landlords and Tenants

a. Leaseholds and leases 

· When promises (like heat, to pay rent) are property based not considered contractually based, they are independent promises; so if landlord didn’t provide heat, it didn’t excuse tenant from paying rent; obligations weren’t mutual, they were independent…this has changed in the past 40 years

· A lease is both a conveyance of possessory interest to tenant for a period of time which creates property rights as well as a contract which contains promises and creates contract rights
· Landlord conveys a possessory interest but maintains reversionary interest.
· Leases are assignable
· Statute of Frauds requires leases over one year to be in writing

1. Types of tenancies (differ in type of notice required to terminate)

a. The term of years-for any fixed period of time; fixed beginning date, fixed ending date; no notice is required to terminate because end date is fixed; the lease can provide for ending it at an earlier date; they are alienable (can convey interest if there is not prohibition).
b. Periodic Tenancy-lease for a period of fixed duration (like month to month, week to week, any period of time) and can potentially be infinite, it keeps renewing itself unless one party wants to terminate; notice to terminate is 30 days (by statute).  When less that a year, notice must be given equal to the length of the period.
c. Tenancy at will-lasts as long as tenant and landlord want, either party can terminate whenever they want; no advance notice by common law, statute-a month’s notice if paying rent by month, a week’s notice if paying by week.  Can end with death of either party.
d. Tenancy of sufferance-really not a tenancy at all…it is what happens when someone holds over after a termination of a tenancy; you are a trespasser even though you were originally there with permission; if you are a holdover, lease is renewed for a period of one year

· Garner v. Gerrish – a lease that gives tenant the right to terminate on the date of his choice (no statement of a definite date) creates a life tenancy terminable at the will of the tenant; it does not give the landlord the same right…so it is not terminable at the will of either party; landlord argued that under common law, if one party is allowed to terminate, they both are allowed to terminate.  The modern rule is the intent of the lessor.
	HOLDOVER TENANT
	TRESPASSER

	1. Enters with consent
	1. Enters without consent

	2. Remains without consent
	2. Remains without consent (consent destroys adverse possession)

	3. Acceptance of rent implicitly renews lease (binds tenant to periodic tenancy)
	3. After original term, if not evicted and no renewal of lease, Adverse Possession starts

	REMEDIES: consent/renewal or eviction
	REMEDIES: ejectment, call police


· Crechale & Polles, Inc. v. Smith – Δ was a tenant who wanted to extend his lease by a few months; Π landlord said no and treated Δ as a holdover, subject to double rent.  By remaining in possession of the leased premises after the expiration of the lease, the tenant gives the landlord the option of treating him as a trespasser or as a tenant for another year.  Π didn’t evict him or hold the Δ as a tenant; he treated Δ as a trespasser, so court rules that he once he treated Δ as a trespasser, he can’t change his mind and treat Δ as tenant subject to a new term; Accepting rent checks from Δ showed Π’s acceptance of Δ as periodic tenant.  Rule – burden is on landlord to initiate eviction proceedings.  
Lease, license, or contract?
	LEASE
	LICENSE

	Fixed terms
	No fixed terms

	Control/possession
	Not exclusive control/possession

	Personal—specific space & time
	More like hotel room


· Conveyance of particular space?

· Degree of control that lessee has over that space?

· License is permission to come in and use somebody’s space

· Procedural differences between lease and license

· Differences in rights and responsibilities of parties

· Landlord has greater responsibility than licensor/contractor

· Contemplate some other personal relationship between parties

· Lease can be transferable unless specified otherwise

b. Housing discrimination 
1. History of Anti-Discrimination Law

· After 13th amendment was passed, Southern states passed laws essentially preserving slavery under different terms

· §1981 said that all people have same right to make & enforce contracts, sue and be sued, be parties, give evidence, have full and equal benefit of laws & procedures for protection of your person & property as white citizens.

· §1982—all citizens of US shall have same right in every state or territory as is enjoyed by whites to inherit, purchase, lease, sell, hold, & convey real & personal property

· Originally construed to apply only to interactions within State

· Plessy v. Ferguson (separate but equal)

· Segregated housing patterns were now permitted and encouraged

In 1917, opponents of segregation began to struggle for equal housing rights

· Buchanan v. Whorley

· Test case—white seller, black buyer

· Buyer could not go through with sale b/c it violated zoning laws

· Seller sued for breach of contract

· Ct struck down racial zoning as restraint on contract & alienability

· Then court faced test of racial covenants—in some places 80% of land was controlled by such covenants, which prohibited occupancy or ownership by racial minorities

· Corrigan v. Buckley—challenged such covenants

· Supreme Court says such covenants are OK because they are private—do not violate §1981 or §1982

· Covenants were expanded afterward

During Depression, people began to default on mortgages

· Gov’t came up with programs such as FHA & HOLC to stop this

· FHA program required racially restrictive covenants, and were specific in telling lenders not to lend money in racially mixed neighborhoods

· 1926-1947—NAACP fought covenants to no avail

· 1948—Shelley v. Kraemer—big win for anti-covenant workers

· Courts’ enforcement of these covenants was State action

· 1968—Jones v. Mayer—§1982 covers private discrimination

· Congress passed Fair Housing Act in 1968

2. §1982 

· Only covers race (not other protected classes); “All citizens shall have the same right as is enjoyed by white citizens to inherit, purchase, lease, sell, hold, convey real and personal property”

· Covers public facilities; need a governmental actor

· Doesn’t contain any exceptions as found in FHA

· In making a §1982 claim, discriminatory intent is probably required

3. Fair Housing Act (FHA) 42 U.S.C. §§ 3601-3619, 3631 (p. 460-462)
· Includes the refusal to rent or sell a dwelling to someone based on their race, color, religion, sex, familial status (Soules), or national origin

· Includes handicap-which includes drug or alcohol rehab, but doesn’t cover current, illegal use of or addiction to controlled substances; however you can be excluded if your condition would make direct threat to health and safety of others or result in significant property damages

· Family status includes one or more individuals under the age of 18 being domiciled with a parent or guardian 

· Includes advertising

· Property that is exempt:

· Owner occupied

· 4 units or less 

	
	§1982
	FHA

	Applies to:
	Only racial discrimination
	All protected classes

	Exceptions:
	commercial property
	Owner occupied, 4 units or less, commercial property

	Must show discriminatory intent?
	Yes
	Depends on claim brought

	Must show discriminatory effect?
	Yes
	Yes


· Three types of claims to prove discrimination 

· Disparate treatment model (Discriminatory intent in Hall v. Damien of Molokai, when the act is discriminatory on its face)
i. Individual acts of discrimination; Π does not need to show discriminatory intent, only discriminatory effect (Soules); i.e. must show that Π was treated differently than other individuals.  But Π really does need to show intent in order to show pretext.

ii. Π has the burden to prove each element of the PFC

(1) Π is a member of a protected class

(2) Π applied for and qualified to rent or purchase home

(3) Π was rejected

(4) Opportunity to purchase/rent was given to someone not in a protected class

iii. Burden shifts to Δ to come up with a legitimate reason

iv. Burden shifts back to Π to demonstrate pretext (that Δ’s proffered reason is not the real reason that Π wasn’t allowed to purchase or rent home and that the real reason was because of Π’s membership in protected class); pretext can be shown by using testers
· Disparate impact/effects model (when the act is neutral on its face)
v. A rule that is neutral on its face, but has a disproportionate racial effect when it is implemented; motivation is not important here

vi. First, must establish disparate impact (See Hill v. Damien of Molokai p.900) by proving that Δ’s action actually or predictably results in discrimination

· statistical (larger percentage of minorities on waiting list than proportional representation of population at large

· existence of segregated housing

vii. It is unclear how much proof you need of discriminatory intent (Hanson – no case because intent wasn’t shown) (Arlington Heights I – need some evidence of intent so no case because intent wasn’t proven); (Hill – intent not needed).  Court says that Π must show

· Strength of impact – relatively weak, other sites available (other sites would meet requirements, plaintiff says that this refusal is indicative of discrimination)

· Some evidence of discriminatory intent (racial motivation):  least important criteria.  

· Defendant’s interest in taking the action

· Nature of the relief that the plaintiff is seeking (whether you’re trying to force the government to build the housing or you’re trying to get the land so you can build on it).  Court looks favorably on the latter – difficulty in monitoring the former remedy. 
· Reasonable accommodation—“a refusal to make reasonable accommodations in rules, policies, practices, or services when such accommodation may be necessary to afford a handicapped person equal opportunity to use and enjoy a dwelling”  § 3604(f)(3)(B)
· The restriction need only serve as and impediment to an individual plaintiff who is handicapped and denied access to housing in order to implicate this provision of the FHA.(see Hill v. Damian of Molokai)
· Hanson v. Veteran’s Administration – violation of FHA; Underappraisal of property creates disparate impact.  Houses in MacGregor neighborhood appraised for less than in control (white) neighborhood.  Training manual states that property values should be adjusted downward if neighborhood is racially mixed.  Π expert attempts to prove racial motivation behind underappraisal, by claiming that racial composition of the neighborhood was to blame for appraisal value.  Δ expert (statistician) attacks Π expert’s statistical methodology, shows that Π failed to meet evidentiary burden.  Πs lost because they failed to show discriminatory intent (other appraisers said that race wasn’t an issue) or effect (court found statistics to be misleading and inconclusive). 
· Arlington Heights I – a disparate impact case and a violation of FHA; developer wants to rezone land from single family to multi-family to build affordable housing; Δ denied rezoning request to protect property values of surrounding single-family houses; developer can’t meet the burden of showing discriminatory intent or effect; Court is saying that they will not be able to establish racial discrimination based solely on disparate treatment.  The plaintiffs must prove discriminatory intent.
· Arlington Heights II – Court applied 4-point test to determine discriminatory effect:

1. How strong is Π’s showing of discriminatory effect?

2. Is there some evidence of discriminatory intent, though not enough for a constitutional claim?

3. What was Δ’s interest in taking the action complained of?

4. Does Π seek to compel Δ to provide housing for protected class or merely to restrain Δ from interfering with individual property owners who wish to provide housing for them?  What is the nature of the relief Π seeks?
· Act seems to require intent, but Δ’s conduct had “natural and foreseeable” consequence of discrimination

· In bringing 14th amendment claim, disparate effect alone is not enough.
· Court asserts that conduct which perpetuates segregation is bad regardless of intent.
· Court does not want to intrude too far into legislative and executive functions

· Less likely to force towns to take any affirmative steps to create housing than to ask them to refrain from preventing it.
· Cannot have zoning policies which prevent construction of low-cost housing
· Soules v. US Dept. of Housing and Urban Development – violation of FHA; Π claims that realtor’s inquiry about whether or not she had a child violated FHA.  The apartment wasn’t rented to her, she claims discrimination; cannot show that Δ’s reasons for not renting to her are pretextual, so she loses; the realtor eventually rented to a family with children, which damaged Soules case

· City of Edmonds v. Oxford House – (FHA limits zoning) Oxford house is an alcohol rehab house for 10-12 adults in neighborhood zoned for single family use; court doesn’t decide discrimination issue, only the zoning issue.  City claimed absolute exception for zoning law (occupancy restriction). Supreme Court says this is not an occupancy restriction because it does not apply across the board to everyone.  FHA’s language covers maximum occupancy, not family composition.
c. Possession, subleases and assignments 

1. Subletting v. Assignment

a. A leasehold interest can be transferred to someone else (unless lease specifically restricts this); it is transferred as either an assignment or a sublease 

b. If a lease has an assumption in it that is separate from the lease document itself, this must be transferred separately, otherwise it will not hold to the new tenant

c. Assignment - when a tenant conveys all of his interest (assignee is a substitution for assignor); so tenant/grantor has no interest or reversionary interest; if T assigns to T1, T is not released from underlying lease obligation.  Assignee (T1) “steps into the shoes” of assignor (T)—entire remainder of leasehold
d. Sublease - when a tenant retains some interest or reversionary interest in the property.  Sublessee gets something less than possessory interest sublessor had—less than entire original term of lease
e. In terms of remedies available to a landlord if rent isn’t paid, in an assignment situation the landlord can go after either the original tenant or the assignee; in a sublease situation, the landlord can only go after the original tenant; but if original lease with T is terminated, the sublease is automatically terminated

2. Privity

a. Privity of Contract – the lease between landlord (L) and original tenant (T); L and T are in privity of contract

b. Privity of Estate – when the lease between L and T ends, the property interest automatically reverts back to L

c. When an assignment (transfer of complete interest from T to T1) ends, T1 and L are in privity of estate; so L can go after T1 for back payment of rent because they are in privity of estate; L can also go after T because they are still in privity of contract
d. Rule in Dumpor’s case-once L consents to original assignment (not subleases), he consents to all subsequent assignments; justification-encourages alienability of property 
e. Equitable doctrine of subrogation-if you pay debt of a debtor, you can go after debtor to collect payment for that debt—i.e. T can go after T1 for rent money if there is a default
f. When a sublease ends (T retains interest or reversionary interest from T1), T1 and L do not have privity of estate (because at end of sublease, property goes back to T) or privity of contract (no signed agreement between T1 and L)
(1) UNLESS—sublessee assumes obligations of lease as 3rd party beneficiary—contract between T and T1.  3rd party beneficiary can be sued by landlord on this agreement.
(2) L leases to T, T “subleases, assigns, and transfers to T1 for a period of one year. Neither T nor T1 pay rent.  What can landlord do? There is privity of contract and privity of estate between L and T because it is a sublease; Strictly speaking, L can’t go after T1 because there is no privity of contract between them; can he get T1 out of there? For non-payment of rent, the landlord can terminate the underlying lease so then there is no basis for subtenant to be there (subtenant becomes a trespasser); some jurisdictions have statutory provisions to allow landlords to go directly against subtenants

g. Novation – Replacement of old obligation with new one.  L releases T from lease; this is the only way for T to not be held liable for T1’s nonpayment of rent
h. Security deposits belong to the land, not to the landlord.  If LL1 transfers his interest to LL2, that includes security deposits, because the new landlord in subject to all the terms of the leasehold.
	Assignment
	Sublease

	Assignee is in privity of estate with L (L has reversionary interest)
	Sublessee is not in privity of estate with L

	Assignee is in privity of contract with T 
	Sublessee is not in privity of contract with L, but is in privity of contract with T


3. Legal link for landlord to be able to sue for non-payment of rent is either through assignment or privity

a. If T1 (as a sublessee) signs an agreement with T which states in writing, “I hereby agree to obey all the terms of the original lease”, this is a specific assumption and in most jurisdictions L has a theory for going after T1 (as a third party beneficiary to a contract) because there is privity of contract between L and T1

b. If T assigns to T1, T1 must obey only covenants of the lease that “run with the land” or “touch and concern the land”; in reality this covers everything except personal covenants (which are rare); it is hard to come up with examples of these, but be aware that there are some rare lease provisions that T1 doesn’t have to follow; an example – T rents space from L as a lawyer and agrees to provide legal services to L; T1 wouldn’t be responsible for also providing legal services

· Hannan v. Dusch - Π tenant alleges that Δ landlord didn’t allow Π to enter property because Δ didn’t get rid of another tenant (a holdover who refuses to leave) on the property. Π sued for breach of contract and deed, Δ alleges that he had no duty to Π to oust anyone from the property because it wasn’t specified in the lease (no express covenant to deliver possession).  Court follows American rule, and Δ-landlord is not responsible

	English Rule
	American Rule

	LL obligated to deliver actual possession
	LL had no duty beyond legal delivery of right of possession- actual delivery not required; If landlord is not in breach of contract, you have no legal claim against landlord and you must continue paying rent; landlord is only in breach if he fails to give right to possession (like if there is already a tenant lawfully in possession).  T’s remedy is against holdover (wrongdoer), not LL.

	LL in a better position to oust a holdover, and can protect himself from holdover by security deposit
	Summary Process: easy remedy to oust a T, but takes a long time

	Leaseholds are personal property, not freehold estates, so ought to be delivered like chattel
	Theory: T should have negotiated a different lease if wanted to have LL deliver actual possession.  Parties can put a covenant to deliver actual possession in the lease.

	Can’t waive legal right to possession, but can waive delivery
	Rationale: Based on lease being a conveyance; Holdover is viewed as a Trespasser & LL has no duty to evict a Trespasser.  LL shouldn’t be responsible for the wrongdoing of another party.

	Restatement favors English rule.

LL has knowledge of problem ahead of time & LL can efficiently anticipate this problem
	The American Rule used to be favored.


4. The right to transfer possession

a. A leasehold interest is transferable unless the lease provides to the contrary

· Ernst v. Conditt - Π leased land to Rogers, built go-cart business on the property; Rogers sold business to Δ; Δ stopped paying rent; court rules that the instrument is an assignment, not a sublease, so Δ is responsible for rent; actual words used in agreement are not as important, the court looks at intent of the parties.  Δ requested extension of the lease and to sublet for full term of the extension.  Even though document said that Rogers was still responsible for terms of original lease, court disregards it because Rogers gave up his interest in the property.  Privity of estate exists between assignee and landlord, “steps into assignor’s shoes”.
· Kendall v. Ernest Pestana, Inc. Δ Pestana, as assignee of lessee Perlitch, refused to allow sublessee Bixler to assign his interest to Π Kendall.  Did lessor have absolute right to arbitrarily refuse any request to consent to assign lessee’s interest to new party? NO, this is a minority of jurisdictions (majority hold that lessor can arbitrarily refuse no matter how unreasonable).  Rule: When lease has an “approval” cause, consent may be withheld only where lessor has commercially reasonable objection to the assignment.  If consent is arbitrarily withheld it is an unreasonable restraint on alienation.
· American Book Company v. Yeshiva University - Can Δ religious organization deny sublease to Π commercial tenant because Δ objects to sublessee’s business (Planned Parenthood)? NO. When a religious institution acts as a commercial landlord, it is held to the established standards (cannot discriminate based on subjective criteria).  Rule in NY is that there is right to transfer unless lease expresses that lessee needs landlord’s consent.
· What is a reasonable objection? Must be based on objective standards

· Financial responsibility

· Suitability of tenant to a particular building

· Legality of proposed use

· Nature of the occupancy i.e. office, clinic, etc.

d. Tenants in default
1. No self help (Berg, Serreze)

2. Landlord must mitigate damages (Sommer)

3. Remember, at common law, lease provisions were separate from each other, stems from lease as a conveyance…obligations are not mutual

· Berg v. Wiley – (No self-help) Lease provided for Π lessee to get prior approval before changes to building; lessee operated lawfully but violated health code provisions; lease specifically says that if lessee fails to pay rent, Δ lessor will retake possession; L changes lock to regain possession and also spied on Π; under common law, eviction must be accomplished in a “peaceable” manner, but that was not the case here, as Δ’s re-entry was forcible and thus unlawful.  L didn’t follow proper steps; can’t use self-help.  Modern rule is that landlord must use judicial process to evict tenant. (summary process-eviction procedure)

· Serreze v. YWCA - Δs claim Πs were voluntary social service clients, not tenants; but court says that statute does not exclude Πs, lessor or landlord cannot directly or indirectly interfere with the quiet enjoyment of any residential premise by the occupant or attempt to regain possession of such premises by force without benefit of judicial process; there are exceptions if behavior is destructive

· Sommer v. Kridel - Δ tenant entered into lease with Π landlord and defaulted; Π made no effort to rent out apartment. Rule: Landlord must mitigate damages by making reasonable efforts to re-rent the apartment; L has the burden of proof to show that he mitigated damages.  Juncture of property law (lease as conveyance) and contract law (lease as contract).  Mitigation promotes return of property to productive use.
a. Surrender – terminates a lease if landlord accepts the offer.  Tenant is liable for back rent at the date of the surrender, costs for re-renting, difference between market rate and rent (if it is not a complete surrender) but is no longer liable for future rent.
(1) If landlord refuses surrender he can still rent on the tenant’s account.  If new tenant doesn’t work out then old tenant is still liable for rent…but old tenant may be able to receive difference if landlord charges new tenant higher rent.

(2) If landlord knows that the rental price will drop, he can sue for anticipatory breach.  (some courts allow this)
b. Acceleration of rent – courts don’t like this 

e. Condition of the premises/Landlord duties

1. Implied covenant of quiet enjoyment – its early meaning is landlord had duty to provide tenant with possession (or right to possession).  Landlord couldn’t oust you from premises.  In modern view this has expanded.
2. The no duty rule…landlords had no duties except possession; tenants took premises as is; the only provisions that were considered mutual were possession and payment of rent…this evolves to present day that clauses of leases are now mutual; for commercial landlords, this is the only theory for recovery

3. Common law “No duty rule” exceptions: common areas, latent defects, nuisance-like behavior, if L’s agent undertook responsibility for repairs, the repairs can’t be done negligently

4. Constructive eviction – Same results as actual eviction; so even if landlord didn’t physically oust you, but conditions deteriorated so badly that it was like you had been evicted, courts would allow you to have a remedy; If a landlord is obligated to repair the premises and fails to do so, and if the disrepair materially interferes with the tenant's enjoyment of the premises, then the tenant may claim that he has been constructively evicted and may quit the premises and terminate the lease. However, the tenant must show that the landlord was under an obligation to repair and that the disrepair was material.

a. This is an affirmative defense to non-payment of rent, but if the tenant is wrong, he has wrongfully abandoned the premises and continues to owe the rent. Necessary elements: 
i. substantial, severe interference 
ii. notice to LL of defect

iii. tenant must vacate in some jurisdictions; restatement says not necessary
iv. Interference must be LL’s fault
5. Implied Warranty of Habitability - Many courts and statutes now declare that a landlord impliedly warrants the condition of residential premises for the duration of the term. If there is a breach of such warranty, the tenant is entitled to remain in possession and pay a reduced rent.  Rights are not waiverable, no assumption of risk.

a. Court assumes that agreed-upon rent is for habitable premises—legal fiction

i. Fair market value of slum property is $0 anyway—regardless of what rent L was charging

ii. Some courts use proportional method—% which was habitable

iii. T can withhold rent—if L sues, T can use implied warranty of habitability as affirmative defense

iv. Or, repair-and-deduct

v. Recission

vi. In this case, constructive eviction is obsolete (see Hilder v. St. Peter)
· Reste Realty Corp. v. Cooper – Δ tenant leased property with flooding problem.  Manager did repairs but problem recurred and after manager’s death, no one answered Δ’s complaints so she vacated.  Π landlord received assignment of building and sued Δ for rent.  Lease contained a  an express covenant of quiet enjoyment., and court rules that when LL breaches such covenant, express or implied, it constitutes a constructive eviction.  The court expands the definition of quiet enjoyment because T can prove that the condition seriously interfered with the use of the premise.  Δ had no duty to maintain driveway which flooded—this was a common area which landlord was responsible for.
· Case cites Higgins v. White—LL & T’s responsibilities are mutually dependent covenants
· Hilder v. St Peter – Π tenant cleaned and repaired apartment at her own expense; establishes a violation of implied warranty of habitability by giving Δ landlord notice, giving L reasonable time to repair; look at code violations that have an impact on safety and health; if there are no building codes, you can still look at underlying safety and health issues. T need not abandon and can withhold rent, using implied warranty of habitability as affirmative defense.  Rule: L must provide minimally habitable residence

1. Landlord tort liability - At common law, the fact that the tenant was the possessor of the premises meant that the landlord was not generally liable for personal injuries caused by defective conditions. Today, there are many exceptions: 

a. A landlord is liable for personal injuries caused by latent defects known to her and not disclosed to the tenant; she may also be liable under this theory for injuries suffered by third persons;

b. A landlord is liable for injuries suffered by tenants and third persons in the common areas, which she is deemed to possess; this has recently been extended to include harm resulting from criminal activities occurring in the common areas; 

c. A landlord is liable for negligently making repairs, or failing to make repairs when she has covenanted to do so in the lease;  
i. if the landlord makes representation to undertake repairs, he has to do them, and once he undertakes them, he has to do them in a non-negligent way – common law exception to no duty rule

d. Many courts now treat local housing and building codes as safety ordinances for the protection of the public and hold a landlord liable for injuries arising from code violations; 

e. A few courts now hold that a landlord, even though not a possessor, is required to exercise due care under the circumstances. Clauses in a lease exculpating the landlord from liability for injuries are often held invalid, and are not effective against third parties anyway

VI. Servitudes: Easements and Covenants

A. 3 types of servitudes:  Easements, real covenants, and equitable servitudes

B. Servitudes have 3 basic functions:

1. Allow people to use land they don’t possess

2. Restricts how neighbor uses his land

3. Force neighbor to do certain things—maintain fence, pay into homeowners’ fund
a. Servitude: Grant of a non-possessory interest in land that entitles its holder to some limited use of enjoyment of another’s land.  Restrictions that various landowners can agree to; private arrangements but public impact of these can be enormous (racially restrictive covenants). These agreements among or between landowners are based on language in deeds
(1) There are different requirements for easements and covenants (real covenants or equitable servitudes) but all three are private means to control land 
(2) Different from contracts because they run with land and must bind parties who agree to it AND ALL SUBSEQUENT LANDOWNERS

b. Warranties of title – deed must contain a description of the parcel of land being conveyed by describing its boundaries
1. General warranty deed – warrants title against all defects in title, whether they arose before or after the grantor took title

2. Special warranty deed – contains warranties only against the grantor’s own acts but not the acts of others (including predecessors)

3. Quitclaim deed – contains no warranties of any kind

c. Easements

1. An interest in property, but not a possessory interest

2. The holder of the easement is the dominant tenant and his land is the dominant tenement; the person subject to the easement is the servient tenant, holding a servient tenement.
a. Affirmative easements—someone can come in and do something with your land, e.g. walk or drive across your land

b. Negative easements—you can prevent someone from doing something on your land—other party cannot interfere with your land

· English courts didn’t like these, placed restrictions on them
3. Easement appurtenant – attached to a piece of land, a benefit to the lot; it is attached to the dominant tenement and goes with it to successive owners

4. Easement in gross - not attached to a piece of land; benefit is to a person, not to the lot; utility company have easement across other’s property, they don’t have a piece of property that benefits from the easement; there is no dominant estate; restatement says that they are transferable unless stated otherwise; under common law they were inalienable 
5. Creation of easements

a. In writing (an express written grant)

· Willard v. First Church of Christ Scientist – Owner McGuigan sold Π land subject to easement for church parking.  At common law you can’t create an easement that benefits a third party but CA rejects this rule.   Π Willard should have done a more complete title search because easement was in the original deed (but not his) so it still holds (he had constructive notice of it).
b. Unwritten (by estoppel, implication, necessity, prescription)

(1) Creation by estoppel
i. §2.10(e) 3rd Rst. – servitude may be created by estoppel if there is an investment in improvements either to the servient estate or to other land of the investor

ii. Court has option of giving servient landowner injunction, damages, or no relief

· Holbrook v. Taylor - Δ spent considerable time and money building house based on the faith that the license was still in effect and that Π stood by and watched him build the house without raising this issue, then the license becomes an irrevocable grant in estoppel.  In this case the improvements were done to the estate, not the easement itself (the road); the court didn’t make Δ pay for the easement, modern courts might award Π damages and still recognize the easement

· Give someone license to use your land, and you can lose right to revoke license if other party invests in improvements based on reliance of your license

iii. NY Rule – court will not recognize oral agreements because they can be easily misunderstood, off record risks; must be in writing
Henry v. Dalton (squib case) rejects concept of easement by estoppel

· Courts shouldn’t recognize creation of possessory interests not in writing

· Strong countervailing policy—keep land alienable by limiting off-record risks to title, leads to confusion
(2) Creation by implication (a quasi-easement) need all three requirements

i. Land must be divided up (severed) so that the owner of a parcel is either selling part or retaining part, or subdividing the property and selling pieces to different grantees

ii. The use for which the implied easement is claimed must have existed prior to the severance
iii. The easement must be at least reasonably necessary to the enjoyment of the dominant estate

· Van Sandt v. Royster –Δ was using easement for sewage line through Π’s property when sewage line broke.  Originally all 3 lots involved were owned by same party, but were divided up.  When common ownership ends and use continues, court can find a quasi-easement.  Quasi-easement is created when an owner utilizes part of his land for the benefit of another part, the land is divided into the quasi dominant tenement and the quasi servient tenement.  If the owner conveys the quasi dominant tenement to another, an easement corresponding to the quasi easement is vested in the grantee of the land provided that the quasi easement is apparent, continuous, and necessary.  Implied grant and implied reservation are reciprocal.  Here, this was easement by implication—Π should have known about it.  If land can be used without an easement, but at disproportionate effort and expense, an easement may still be implied in favor of grantee or grantor on the basis of necessity alone.
i. English rule – makes a distinction between who is benefiting, grantor or grantee.  Do not like quasi-easements if they benefit the grantor because this person had the ability to place the easement in the deed; 

ii. Not all states (TX) recognize quasi-easements

(3) Creation by necessity (also implied)
i. the court finds the claimed easement is strictly necessary to the enjoyment of the claimant’s land and that this necessity arose from the division of the land 

· Othen v. Rosier:  Π used road as easement through Δ’s property because his parcels were landlocked.  Δ’s tenants used the lane as well, but Δ built a levy which flooded the road.  No easement by necessity—Π didn’t prove that previous owner Hill used easement over Π’s land to get to street.  Π didn’t show absolute necessity.  Π’s use of roadway was permissive, not enough evidence for prescriptive easement either.
· In order to show an implied easement by necessity:
(1) must show a unity of ownership of the alleged dominant and servient estates

(2) that the roadway is a necessity, not a mere convenience

(3) the necessity existed at the time of severance of the two estates
(4) Creation by prescription
i. Easement by prescription similar to adverse possession.  Running of statute of limitations, adverse claim hostile and notorious, exclusivity requirement is looser, and it concerns use rather than possession.

ii. You don’t have to establish that you acted just like an owner, you just have to act like you had a right to use it…you can’t be using it like everyone else is using it (if there is a public right to use) 

iii. What is the purpose for the doctrine of easement by prescription? To settle claims without having to dig up really old evidence to demonstrate necessity

iv. To prevent a prescriptive easement from arising, can give permission to the user or interrupt use 

6. Public easements - Public trust doctrine

· Matthews v. Bay Head Improvement Assoc. public trust doctrine – ownership, dominion, and sovereignty over land flowed by tidal waters (between the average high tide line to the average low tide line) is vested in the state for the trust of the people.  The public has a right to gain access through and to use dry sand area not owned by a municipality but by a quasi-public body.  Area can be used for fishing & recreational activities.  Decision adapts public trust doctrine for modern day activities (e.g. sunbathing, tourism).
· Pazolt v. Director of Div. of Marine Fisheries (contrast to NJ court, a very narrow interpretation of the public trust doctrine) Can Δ engage in aquaculture in front of Π’s property? No, aquaculture is not fishing, so there is no public right to access for that; He can dig for and take shellfish from the tidal flats; Public retains the right to fish and dig for shellfish, but no aquaculture.  Public rights are limited to fishing and navigations.
· Sheftel v. Lebel Do boat owners have right to extend their easement to the low water mark (it is deeded only to high water mark) and construct a walkway to the low water mark? No. The easement ends at the high water mark and is not authorized to be extended to the low water line (this is taken from the explicit language of the deed);  MA law – the landowner has title to the shore and the adjacent tidal flats all the way down to the low water mark (most other states end ownership at the high water mark).
7. Can easements be assigned?

· Miller v. Lutheran Conference and Camp Assoc.—Π had bathing easement by prescription; the fishing and boating easements were by express grants.  Δ transferred rights to brother Rufus “and his heirs and assigns”, whose heirs then assigned them to Δ.  Π argued that an easement in gross (the bathing easement) is inalienable and cannot be transferred; Court says that an easement in gross can be divided and transferred
· Easement for commercial use is assignable, but owners must use them together
i. This is the “one-stock” rule—each owner has veto power over the other, must agree on use
ii. Courts could treat them as tenants in common—equal use/joint ownership
iii. Courts could also use rule of reason—like riparian owners must use land reasonably
b. Difference between a license and an easement: A license is revocable, usually an easement is not; licenses are not assignable but easements in gross can be transferable

c. Difference between a lease and an easement: a lease is primarily possessory and an easement is primarily for use (look at how uses are permitted…if use is limited to something specific it is more like an easement than a possessory interest…the more specific location the more it is like a lease…duration in time…usually easements are not limited in time determination…leases always are…only a tenant can have possessory interest to bring suits like trespass to determine if it is an easement or a lease)

8. Scope of easements

· Brown v. Voss - Π acquired parcel B and parcel C from two different owners; Δ owns parcel A and granted an easement to Π to get to parcel B; Πs wanted to build a house that straddled parcel B and C; Δ claimed that they couldn’t use the easement to get to parcel C and prevented them from using the road after Π’s had already spent $11,000 in construction costs; Rule: the holder of an easement can use a private road to reach the original dominant estate as well as a subsequently acquired estate under limited circumstances; Court didn’t want to create a landlocked parcel as a matter of equity.  Dissent:  Black letter law says easement appurtenant to one parcel cannot be sued to access another parcel.  It was Π’s fault for purchasing landlocked parcel.  Π also had statutory remedy by private condemnation—servient estate has no choice, but dominant estate must pay for it.  This remedy isn’t available in all states
b. How to figure out if something is beyond the scope of the easement? 

(1) You could first look at the deed history to see what it says; if it doesn’t refer to what use is made of the parcel, then:

(2) Pressault test: Was the new use reasonably foreseeable at the time the original easement was established?

(3) Restatement test (broader than Pressault) p. 842: (1) Was the new use reasonably necessary when the easement was created? (2) Is there an increased burden on the servient estate? (3) Is it within the manner, frequency, and intensity of normal development of the dominant estate?

9. Termination of easement

a. Preseault v. US – Rails-To-Trails programs was to take old railroad lines and convert them to hiking trails.  The scope of the easement - Can they use the easement for hiking trails? No, because original intent of the easement was not for public recreation; Is this normal development of the enterprise (RR) benefited by the servitude … probably not.
b. U.S. Supreme Court determines state property issues

· Parcels A & B—easement (sort of like eminent domain, Commissioner’s Award allowed RR to condemn property of right-of-way)

· Parcel C—looks like fee simple absolute, but RR took survey, RR only took what it needed—so it was just an easement

· So all three parcels are easements benefiting RR rather than fee simple absolute

c. Was the easement abandoned? An unequivocal act showing intent to abandon (RR tore up the tracks). If it is abandoned, easement ceases to exist.  So if it is used after it was abandoned, it is a taking; In addition to nonuse, acts by the dominant estate show either a present intent to abandon or a purpose inconsistent with its future existence…you need something more than just non-use

d. You can lose your easement by prescription; if someone prevents your use of the easement for the prescriptive period of time
e. Ways easements can be terminated:

· Merger—same person acquires both dominant and servient estates—properties merge and end easement

· Prescription—prevent owner of dominant estate from using easement for a set statutory period of time—similar to adverse possession

· Agreement—owners of both estates agree to end easement via written instrument

· Abandonment—demonstrate unequivocal acts showing intent to abandon
· Or it can expire by its own terms.
d. Covenants
4. Negative Easements

a. Cannot be created by prescription

b. In England they only recognized 4 types:

(1) Blocking your windows

(2) interfering with air flowing to your land in a defined channel

(3) removing the support of your building (usually by excavating or removing a supporting wall

(4) interfering with the flow of water in an artificial stream

c. In America they recognized a 5th type

(1) conservation easement (they are protected by statute, are perpetual, in gross, and transferable)

d. The restatement treats negative easements as restrictive covenants

5. The difference between Real Covenants and equitable servitudes

e. Any type of promise can be characterized as either category; they are both a promise to do or not do something related to the land

A

B

A sells to B who agrees not to build a factory

If B builds a factory, A can sue B based on privity of contract (the contract they both signed when A sold to B)

A

B

A sells to B who agrees not to build a factory

 

D

B sells to D.  

D builds a factory. Can A sue D?  A can sue D if the burden is running (or the burden was breached)

A

B

A sells to B who agrees not to build a factory

C

 

A sells to C.  

B builds a factory.  Can C sue B? C can sue B if the benefit is running.

A

B

A sells to B who agrees not to build a factory

C

D

A sells to C and B sells to D.  

D builds a factory.  Can C sue D? C can sue D if both the burden and the benefit run. C has relaxed vertical privity requirement but D has strict vertical privity requirement (unless using Restatement)

The burden and benefit running depend on who is the Π and who is the Δ

f. Real covenant (covenant enforceable at law)
(1) Requires monetary relief
(2) Can be a negative promise (promise not to do something) or an affirmative promise (promise to do something). 

(3) It is unlike an easement because it cannot arise though prescription, estoppel, or implication

(4) Requirements for the burden to run
· Under common law

(a) Intent to bind successors to the promise; need express words in covenant to show intent, but courts do not have any magical language requirement

(b) Must touch and concern the land.  This is very vague and thus is a vehicle for courts to exercise their judgment as to whether promise violates public policy without saying why it doesn’t touch and concern the land; allows them to strike down covenants that they don’t like

(c) Writing and notice
(d) Privity
i. Horizontal privity – relationship between A and B; can be between a landlord and tenant or grantor and grantee; it is a purely formalistic requirement, so if two neighbors want to make a promise, they can use a straw if the promises are made after the grant
ii. Vertical privity – if there is a fee simple absolute passing from A to A’s successor, then there is vertical privity.  You must come into the same interest as the original promising party, except that successors now have a fee simple defeasible.  However, if B has a fee simple absolute and leaves D a life estate, the argument is that C doesn’t have the same estate as B so he isn’t bound by B’s promise

· Under the restatement

i. Horizontal privity is abandoned, vertical privity is greatly relaxed

ii. Looks at the nature of the promise and the interests of the parties

(5) Requirements for the benefit to run
· Under common law

i. Intent to bind successor

ii. Touch and concern the land

iii. Relaxed vertical privity requirement; horizontal privity is still purely formalistic

g. Equitable servitude (covenant enforceable at equity)
(1) Requires injunctive relief
(2) Some courts (like NY) do not recognize affirmative promises because

· Might require close judicial supervision

· Enforcing an affirmative covenant might impose large personal liability

· An affirmative obligation, without an end date, looks like feudal service or perpetual rent

(3) Usually created in writing but it may be implied in equity under certain limited circumstances

(4) It cannot arise out prescription because it is a promise

(5) Easier than real covenant to meet the requirements (because of relaxation of privity requirement)

(6) Requirements for the burden to run
· Under common law

i. Intent to bind successors to the promise

ii. Touch and concern the land 
iii. Notice of the promise in writing; it can be a constructive notice, like if it is recorded on the deed; so you run into problems if the covenant is not repeated on every successive deed

iv. Vertical privity - must succeed to a possessory interest in the land

· Under restatement – looks at the nature of the promise

i. Still must succeed to a possessory interest in the land

ii. If there is a lack of vertical privity (i.e. a tenant), an affirmative promise doesn’t run and an negative promise probably does run

iii. Instead of touch and concern, look at policy considerations

(7) Requirements for the benefit to run
· Under common law

i. Have to own property that the original grantor who imposed the restriction intended to benefit (no benefit in gross allowed)

ii. Some courts require some sort of privity: that the benefited party derived some interest from the covenanting party.  Benefited party must be able to trace title to the original covenantee (i.e. no third party beneficiaries); 

· Under the restatement

i. Benefits in gross are allowed if party has a legitimate interest in enforcing the burden

· Tulk v. Moxhay (Ct. of Chancery, England, 1848) Π sold property to Elms with the stipulation that he not cover the garden with a structure.  Elms sold the property to Δ who wanted to build.  Deed to Δ did not contain covenant, but Δ knew about it.  Court ruled that this is an equitable servitude, enforceable by injunction.
2. Creation of covenants 

a. Implied

(1) Majority rule: The court will imply restrictions when it is equitable to apply the restriction as evidenced by (1) a common scheme (when original grantor has a scheme to develop a subdivision, there will be implied reciprocal negative easements for the benefits of those who bought restricted lots) and (2) the evidence of the scheme. 

(2) Minority rule:  must be written (MA and CA)

· Sanborn v. McLean – (implied restriction) Out of 91 lots, 53 are restricted and 48 are not.  In 1910, Δ gets deed to lot 86, wants to build a gas station at the back of the property.  There is no restriction on this lot but Δ is prevented from building a gas station on the property because court implied the restriction based on the restrictions on the neighboring properties. Rule – a buyer should be on notice when he sees a common scheme; Reciprocal negative easements are implied covenants that arise when a common grantor conveys property and fails to contain a restriction on prior conveyances (the development scheme). Those first buyers can be held to the scheme, so first buyers should be wary.  When first parcel in common scheme is conveyed out with restrictions, all other parcels sold subsequently are also restricted.
· Guillette v. Daly Dry Wall—Gilmore’s deed to Π referred to plan of 1968, plan did not mention any restrictions, so Gilmore deeded land to Δ in 1972 and he never asked.  Deed to Π contains restriction on Π’s plot and all of remaining lots still owned by Gilmore. (see footnote on p.700). Land was restricted in one of the deeds out, so it is necessary to examine all the deeds out by common owner, as this is considered to be part of chain of title.  Subsequent purchasers from common grantor acquire title subject to restrictions in deed to earlier purchasers.  Records are indexed to common landowners – what is in your chain of title is that once you find common owner (Gilmore) you have to look at all his titles – Δ would have found it.  
b. Written

· Snow v. Van Dam (1935-MA) Land south of Thatcher street was developed into 100 residential parcels, all deeds had uniform restrictions limiting building to one residential structure; land north of Thatcher street was divided into three parcels with written restrictions and not sold until 1919, later than original parcels; Δ built an ice cream stand; Πs seeking an injunction.  Court finds a scheme in the land south of Thatcher and by extension there is a scheme for the land north of Thatcher because it is the gateway to and sets the “character for” the community.  Rule – the scheme has a legal effect if it is apparent when the sale of lots begins (even if subsequent conveyances are necessary to prove); Intent doesn’t matter, the restriction must be in writing.

· Riley v. Bear Creek (1976) (like a MA case…intent doesn’t matter, must be written) Developer (grantor) conveyed a deed to lot with no restrictions on the deed; 9 months later the developer filed a declaration of restrictions that included the lot.  Πs violated restriction and filed suit to quiet title and to get damages for slander of title; Δ filed cross-complaint for declaratory relief.  Court found for Π.  Rule-it is not the intent of the grantor that governs.  It can’t be construed at a later date.  Dissent—Buyer had actual knowledge of restrictions. They enjoyed the benefits of everyone else’s agreement with these restrictions, they should share the burden…equitable estoppel; it is unfair to affect neighbor’s property.
c. Is privity necessary? 

· Neponsit Property Owner’s Assoc. Inc. v. Emigrant Industrial Savings Bank (1938) Π wants Δ to foreclose on a lien on Π’s property for back payment of association dues. First, Δ argued that because Π doesn’t own property, the benefit can’t run to them.  Court says that even though the privity requirement can’t be met, the court allows Π to assert the benefit of the property because (1) it represents the interests of the homeowners (payment of fee benefits property and neighborhood) and (2) homeowner’s association was mentioned in original documents.  Second, Δ argued that the covenant doesn’t touch and concern the land so the burden doesn’t run to him.  NY courts follow the English rule that affirmative promises don’t touch and concern the land. 

d. What does touch and concern mean?

(1) Common law – does covenant touch and concern the land? Also used to strike down even if initially enforceable but due to passage of time should no longer be enforced (bad public policy)

(2) Restatement - would abolish “touch and concern” completely and set up a different standard which would allow courts to not enforce promises if they were illegal, unconstitutional, or violate public policy

(3) Examples on p. 887

· No flag of any kind (including American flag) may be displayed; does it touch and concern? It is a restriction on use, a negative burden (not affirmative promise) so courts are more willing to use “touch and concern”; does it affect the value of the estate? Probably not; it does affect legal relationship among neighbors; court might strike it down because it is uncomfortable enforcing this; an activity on the land; under the new restatement test – public policy says no (could be considered a matter of political speech-a fundamental constitutional right); CA and KY have statutes that say you can’t restrict someone’s right to fly flag, so covenant would be illegal

· No sign (except house number) or Christmas lights; does it touch and concern the land? Yes, scheme is designed to affect the property values by avoiding tacky decoration; Rst. Test – public policy – what about fundamental rights…political expression? Is it discriminatory against certain religion

· No solar energy devise shall be installed on roof of the house; does it touch and concern? Yes, it can be considered an eyesore, says what you can do with the property; Rst. Test – can make argument of strong public policy of energy conservation; some state statutes make it illegal to get rid of solar energy

· No house shall be used to provide day care – affects the use of the property; restriction on activities is ok and doesn’t touch and concern the land; under Rst. Test – public policy in favor of necessity of day care; courts have said that family day care is within a signal family use and/or fits in education exemption

· Upon sale of house, 10% of capital gain shall be paid to developer – doesn’t touch and concern the land because it doesn’t affect surrounding property value; more like an affirmative covenant or a benefit in gross; under traditional rules courts could strike it down because it affects the alienability of property, discourages improvements on property; under Rst. Test – unreasonable restraint on alienation; §3.5 is about affordable housing 

e. Benefit in gross

· Caullett v. Stanley Stilwell & Sons – Δ builder put a covenant into property deed that said he was to build any dwelling on the land; Π wants summary judgment.  Court strikes down the covenant because (1) it is too vague; (2) it is a benefit in gross because it benefits the Δ, not any piece of property; (3) it doesn’t touch and concern the land.  Builder should have negotiated a contract to build at the same time they sold the land.  At most, this was a private contact between two parties, not a covenant.
i. Traditional rule is that benefits in gross are not transferable, and are unenforceable because it is hard to locate all the benefited parties; also need horizontal privity, and touch and concern the land

ii. Restatement rule is that benefits in gross are allowable if party has a legitimate interest in enforcing the burden

3. Scope of covenants

a. Courts won’t read restrictions in covenants that aren’t expressly stated.  

b. If there are any ambiguities in the covenant language, the court will read them in favor of the free enjoyment of the property

· Hill v. Community of Damien of Molokai - Δ is an organization trying to open a group home for people suffering from AIDS; Π-neighbors argue that group home violates a restrictive covenant; Court says no, they are not in violation of covenant because the members of the group home behave like a family.  

i. Court also rules that enforcement of the restrictive covenant violates FHA

· §3604(f)(1) – it is unlawful to discriminate in the sale or rental or to otherwise make unavailable or deny … to any buyer or renter because of a handicap

· §3604(f)(3)(B) – discrimination includes a refusal to make reasonable accommodations in rules

· Because the covenant is not discriminatory on its face, there are three claims to be made:

i. discriminatory intent – has handicapped individual been treated differently than other similarly situated individuals; Π-neighbors didn’t prosecute other neighbors for violations of covenants; Π would have to show that neighbors were intentionally going after people with AIDS; Π doesn’t have enough proof…they would have to show that the neighbors would allow a facility for elderly, or mentally ill, or other group.

ii. disparate impact – Π must prove that Δ’s conduct actually or predictably results in discrimination or has a discriminatory effect; Π doesn’t need to show intent to discriminate; burden shifts to defendant to show that they had a legitimate business reason for doing this; their justification here is that they are concerned about the traffic; court agrees with group home because no proof that small traffic increase creates safety hazard.
iii. reasonable accommodation – may include changing some rule that is generally applicable to make it less onerous on handicapped individual; an accommodation is not reasonable if it would require a fundamental alteration in the nature of the program or it would impose undue financial or administrative burdens on the defendant; Π have not made reasonable accommodations here to not seek enforcement
iv. Furthermore, this covenant doesn’t define family, but Albuquerque zoning ordinance does—5 unrelated people in house is OK 
· Shelley v. Kraemer (racial covenant) – State action is needed to trigger the idea of governmental deprivation of equal protection.  Court ruled that judicial (and thus, state) enforcement of discriminatory racial covenant is a state action which violates equal protection under 14th amendment.  Today the FHA covers private actions.
4. Termination of Covenants 

a. How can you get out from under a covenant?

	Condemnation
	The servient parcel being destroyed

	Acquiescence
	You have allowed violations by failure to enforce

	Marketable Title Acts
	Covenants expire unless they are re-recorded in proper amount of time. (only in some jurisdictions)

	Merger
	Servient and dominant come under sole owner

	Abandonment
	Nobody follows covenant anymore

	Change in Conditions
	Under common law, high standards; under Rst. the court determines if the burden outweighs the benefit

	Prescription
	If it has been violated for a long time and no one sought to enforce it; SOL begins day covenant was violated

	Statute of Limitations
	Too late to bring action to enforce. Laches is similar, but doesn’t require reliance

	Estoppel
	Person made substantial improvements and you did nothing to prevent this (or failed to act quickly enough), you are estopped from enforcing covenant

	Language of covenant
	Might be language in the instrument itself that states when it expires

	Release
	Must get a release from all benefited parties

	Doctrine of Unclean Hands
	If you yourself have violated a covenant, you can’t enforce it


b. Changed conditions

(1) Very stringent requirements

(2) Court can order injunctive relief by preventing developer from terminating covenant; court can also award compensatory damages to the homeowner for breach of contract by the developer.

(3) Restatement – Relative hardship doctrine: court should balance the hardships and can award compensatory damages instead of injunctive relief

(4) MA statute –No restriction shall be enforced unless it is determined that the restriction, at the time of the hearing, is of actual and substantial benefit to the person claiming that covenant should be enforced.  Damages (not injunctive relief) are only remedy.  

· Western Land Co. v. Truskolaski (change in conditions not enough to abandon covenant) - respondents brought suit to prevent developer from constructing a shopping center on land located within their subdivision; developer argued that character of neighborhood changed so much that the purpose of covenant had been nullified.  Court refused to terminate the covenant because it is of real and substantial value to the current homeowners.  Developer would have had to show that the entire show that the entire subdivision was no longer suitable for residential purposes.  What could he have done? Seek damages or try to get residents to release their covenant (which would probably cost a lot of money).
· Rick v. West (balance equities after change in condition) Developer tried to build subdivision, sold one house to Δ and had trouble selling the rest, so he wanted to develop commercial property.  The Δ wouldn’t release her covenant.  Court ruled that Δ relied on covenant when she bought the property and has a right to continue relying on it; it is not a question of balancing equities (would it be better to have a hospital vs. the effect of Δ’s property); it isn’t unconscionable or oppressive.
· Pocono Springs v. MacKenzie (abandonment) Δs are trying to get rid of property because they didn’t want to pay fees; tried to turn land back over to Π who declined to accept it, tried to give land to Π as a gift and Π declined to accept it; tried to stop paying real estate taxes, so country tried to sell it, but there were no buyers; tried sending a notarized note to all interested parties that they wanted to abandon the lot; tried not accepting mail regarding their property.  Court ruled that you can’t abandon your title if you have perfect title; perfect title as opposed to a claim of title that is in dispute…court doesn’t want to preclude those in dispute from settling a dispute.  Court doesn’t want people to be able to walk away from land after dumping toxic waste, etc.; state shouldn’t be responsible; how would title be passed down; property must be conveyed through a deed

e. Common Interest Communities

· Nahrstedt v. Lakeside Village Condo Association – (is covenant unreasonable?) Π had cats in violation of condo restriction against pets.  Court ruled that it wasn’t unreasonable because it is not irrational, the rule was in existence when she bought the condo, court doesn’t want to be bothered with deciding if her particular cats are appropriate, other condo owners bought with the expectation that there would be no pets.

· There are two ways to argue that covenant is unreasonable:

i. The rule is unreasonable as applied to one person’s individual circumstance

ii. The rule is unreasonable as a whole

VII.  Constitutional Issues – Land Use and Takings 
· Hawaii Housing Authority v. Midkiff—Land in HI owned by oligarchy, they didn’t want to sell because of tax liability, so state created program to compensate landowners and transfer title to tenants.  Π Midkiff argues this isn’t public use, won’t be in public hands—title goes to private parties.  Court argues that this is within exercise of eminent domain.  Must be within the police power—public health, welfare, safety, and morals.  Public use means same thing as police power.  Public policy is in hands of legislature.  Market for land was distorted—prices and distribution of ownership skewed, public interest in creating a fair real estate market. Berman v. Parker was an urban renewal/slum clearance case—property was being transferred from one private owner to another.  Just compensation is defined as fair market value.
a. Zoning 

1. Property owner must comply with the most restrictive rules, whether it is zoning or covenant

2. Generally: The main type of public land-use regulation is zoning. Zoning is generally done on the local, municipal, level. The municipality’s power to zone comes from the state "police power," or power to act for the general welfare, which is delegated by state statute to the municipality. 

a. Use zoning: Most zoning is "use zoning," by which the municipality is divided into districts, in each of which only certain uses of land are permitted (e.g., a residential-only district, a commercial district, etc.)

b. Density controls: Other zoning laws govern the density of population or construction. Thus a town might establish a minimum lot size for single-family homes, minimum set-back requirements (requiring a certain amount of unbuilt land on some or all sides of the structure), minimum square footage for residences, and height limits. [329]

3. There are two ways to argue that zoning is unreasonable:

a. The rule is unreasonable as applied to one person’s individual circumstance

b. The rule is unreasonable as a whole (Village of Euclid)

· Village of Euclid v Ambler Real Estate Co – Δ argues that zoning is unconstitutional because it reduced his property values.  Court ruled that zoning is not unconstitutional because it is for public good and safety and court doesn’t want to second-guess local legislative body.  Court also notes that apartment houses are “noxious uses” and they should be kept separate from single family houses. This is important because protection of property values is a legitimate police power (to protect the public’s health, safety, and welfare) 

· How to challenge zoning?

c. Seek an amendment

d. Seek a variance.  This is hard to meet, have to show a hardship as it relates to the topography to the land that is unique to your particular parcel that doesn’t apply to any other parcel in the district

e. Challenge in court 

b. Taking

1. State and federal govt. may take private property for public use (Hawaii) through the power of eminent domain.  However, the “taking clause” of the 5th amendment says that “private property shall not be taken for public use without just compensation”

2. Physical occupation (a per se rule that always requires compensation)

a. A permanent physical occupation by governmental action is a per se taking of your property so you have to be compensated for it

· Loretto v. Teleprompter Manhattan CATV Corp – Π must be compensated for the very small amount of her property that is being used by cable TV company (which govt. allowed on her property).  Court says that public benefit and the actual economic impact on the owner do not matter.  It is a taking because it is an invasion of owner’s property rights and owner has no power to control use or exclude others

3. Regulatory taking (an ad hoc factual inquiry that may require compensation)

a. If the state merely regulates property use in a manner consistent with the state’s police power, then no compensation needs to be paid, even though the owner’s use of his property or even its value has been substantially diminished.

(1) Zoning, environmental protection rules, and other regulations are normally not a taking unless they go to far.

b. How to determine if the govt. has gone too far or if regulation is an appropriate exercise of police power that doesn’t require compensation? Each case is determined on an ad hoc, case by case basis.

(1) Has property owner been denied the ability to exercise his possessory rights?

(2) Penn Central Test
· What were the property owner’s distinct investment backed expectations?

· Was it a physical invasion? (If yes, then compensation)

· What is the nature of the government’s activity? 

i. Regulation must substantially advance legitimate state interests (maintaining residential uses, preserving landmarks, protecting the environment)

ii. Courts are very deferential to local legislative bodies as to what a public use is

iii. If it is harm prevention (i.e. the government is preventing a noxious use) courts have historically denied compensation regardless of economic harm done to the property owner

iv. If it is benefit extraction, courts give more weight to economic impact. 

v. This distinction is fuzzy because many activities can be classified as both (i.e. wetlands protection laws)

· What is the economic impact of the government’s activity?

i. The more drastic the reduction in value of the owner’s property, the more likely a taking is to be found.  If the reduction in value is 100%, look at Lucas test.

ii. The issue of segmenting the property interests (like in Penn Central case where property owners wanted to segment out the air rights to say that 100% of the air rights had been taken).  Court says you have to look at the entire property, you can’t segment out the portion of the property that will be affected by regulation.

iii. Public benefit must be weighed with private cost; courts want to prevent govt. from forcing a few private individuals to bear a cost that is an overall public benefit…an issue of fairness

(3) Lucas Test 

· Has property been rendered valueless or left with no productive use? If yes, then government must compensate

· Exception – (1) If use fits into historic and traditional common law category of nuisance, OR (2) the use wasn’t part of property owner’s original bundle of property rights, then no compensation required.

c. How to challenge a regulation as a taking:

(1) Facial challenge – the enforcement of the regulation will amount to a taking of property in every case; in no circumstance would regulation be constitutional; these challenges are very difficult to mount; most likely to succeed in cases where there is a per se rule (a permanent physical invasion of the space)

(2) “As applied” challenge – the enforcement of the regulation “as applied” to this particular situation will amount to a taking of property

· Pennsylvania Coal Co. v. Mahon – Δ is trying to prevent coal company from mining under his house and he relies on a state act (Kohler act) that prevents coal company from mining in areas where it will damage structures on the surface, even if landowners only owned surface rights and coal companies owned the mining rights.  Court (J. Holmes) rules that this state act is a regulatory taking because landowners didn’t pay for the mining rights, the mining companies did.  He focuses on the columns of coal that the companies are prevented by statute from removing (100% of the column can’t be moved).  Dissent looks at the percentage of the entire property that is affected by the taking (much smaller than 100%)

· Penn Central Transp. Company v. City of New York - NY statute allowed certain buildings to be considered landmarks and put limitations on building on or changing historic landmarks;  Πs are challenging landmarking statute as a taking of their property; Π argue that the appropriate segment to look at are the air rights (100% of the air rights are taken because under zoning they could have built in that space); transfer development rights – can use some of the development rights that they took away from you in one building, you can transfer these rights to another building; this was done to mitigate takings challenges.  Court uses a test to determine that this is not a taking of Π’s property 
· Lucas v. South Carolina Coastal Commission – Π was prohibited by statute from building a house on his beachfront property; Π argues that statute has rendered his property valueless so government must pay him.  Court agrees that this is a taking.  If usage was not permissible under common-law of nuisance before regulation, or if right of use wasn’t part of title in the first place, compensation is unnecessary (or so Scalia says).
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