Property

TYPES OF PROPERTY

Private:

1. DIVISIBLE (more used, less space/value left for others)

2.  EXCLUSIVE (power to exclude use by others)

Common Property/Resources: 

1.  Right to space exercised by all equally, DIVISIBLE (one uses more, others have less to use)

2.  State/individuals don’t have power to limit others’ uses, NON-EXCLUSIVE

· promotes overuse

Public Goods: (clean air, sunlight, national defense, lighthouses, street signs…”once created can’t charge $ for its use)

1.  NON-DIVISIBLE (one’s use doesn’t affect any one else’s ability to use)

2.  NON-EXCLUSIVE (can’t limit others use)

WHAT PROPERTY IS: Bundle of rights

Defensive: 
1. against other private actors (trespass) – exercise of personal power

2. against the govern. (takings)

Offensive:

1. against other private actors, often in a market


a) lawfully trying to drive up prices by owning enough and controlling


b) unlawful monopoly

2. against government (by aquiring a lot of property trying to control political arena)

I. FIRST POSSESSION

FIRST IN TIME
Pierson v. Post

· “first in time, first in right”

· first to capture/“occupy” = legal possession (acquisition easier to determine than pursuit, so not first in pursuit)

· capture = moral wounding or trapping “under control”

· intent to control insufficient to establish possession

Bilateral monopoly: when disputed issue must be decided between only two parties, high incentive not to compromise because if one person vetoes there is no deal, often inefficient as result

Constructive possession: dominion and control over an object, though not by physical possession

Tresspass on the case: for recovery of damages as a result of act of another

Tresspass QCF: violating someone’s property rights/land (delineated by real or imaginary lines)

DISCOVERY and CONQUEST

Johnson v. Mc’Intosh

· by virtue of right to land passed from Britain to US, US has absolute title to land

· US has exclusive right to purchase from Indians

· US has exclusive right to extinguish Indian title of occupancy

title of occupancy: legal right to possess land, though may or may not have absolute title (ct. found that Indians had “title of occupancy” but not absolute title

absolute title: perfect, unencumbered title

1. obtaining through formal purchase 

2. conquest where possession is aquired

ejectment: action to recover the possession of land

Ghen v Rich (hunter sued to recover $ from man who bought whale from man who found it and sold it even though it wasn’t rightfully his to sell)

· possession = wild animal acquired according to custom

· custom of whaling is that it belongs to he who kills it based on a spear that leaves a special marking, and they have right to retrieve it later as their own

standard: defined extrinsically, defines expected behavior based on circumstances

rule: self-contained dictate, regardless of context, is sometimes unjust when adhered to strictly under circumstances ill-fitting its intent

CAPTURE 

Keeble v. Hickeringill (P maintained decoy pond to lure ducks, D scared ducks away to thwart P)

· actions to maliciously disrupt another’s trade of capturing animals is unlawful, even if in pursuit of own trade (unless done legitimately, w/o malice)

Rule of capture-natural resources: b/c oil and gas move of own accord, rule sometimes applied to them, cannot go under the land of someone else (even if entering from own land) in order to capture

Ground Water Rule (American):  capture legal as long as use is reasonable, uses that “harm” neighbors unlawful

Surface Water -- Western Rule: 1st in time, 1st in right, appropriation for those using in “reasonable and beneficial” way allowed to continue

Surface Water – Eastern State: riparian rights – those next to water have right to use as long as don’t violate rights of others

CREATION 

Cheney Bros. (P asking for protection of dress design during current season of use)

· property is limited to “chattel” you create

· intellectual property is not “divisible”( use by one doesn’t prevent others from using

· can’t protect intellectual ideas unless legislature designates right to patent

· society has interest in efficiently sharing innovations and in competition

International News Service v AP

· AP had “quasi-property” right b/c if others allowed to use the material they collected, it would allow INS to compete unfairly (they would have no cost to collect news and AP couldn’t compete because it would have costs)

II. SUBSEQUENT POSSESSION

ABANDONED PROPERTY

Demsetz article

· property rights = specifying who is harmed and who is benefited in a transaction

· private ownership concentrates costs and benefits to one party and maximizes incentive to utilize resources more efficiently

· common ownership spreads costs to others, so individual has incentive to reap most benefit w/o considering efficiency and cost of harms externalized to others (i.e. depleting soil of minerals, unpleasant side affects of industry on neighbors)

externalities: external costs, benefits resulting from a negotiation/transaction 

Moore v. Regents of the University of California (patient sues for $ doctor earned by patenting cells from his liver—w/o permission-- that earned millions)

· doctor had duty to disclose research and economic interest in patient body parts

· dissent notes: giving patient a right to disclosure, implies a right to refuse, and a right to refuse indicates patient has some property interest( makes no sense to give only a negative property right w/o a positive one

· once removed, body parts are not property of patient if you agreed to removal

· b/c abandoned, those that “find”—doctors--can own (doesn’t become common property)

· If body parts are property, would result in right to conversion, and selling body parts goes against dignity of human body

· medical research is in best interest of society and granting patients property right to body parts would inhibit socially valuable activity by making too costly

· dissent notes: property is “bundle of rights” and many property interests have limits on alienability and court could have granted property interest w/o allowing right to conversion

· dissent notes: b/c patient had possession before excision, he had right to contract regarding what could be done w/ cells after excision

conversion: taking of the right of ownership to property from someone else

Case of Betty (freed slave “chooses” to return to south w/ owners where she will become a slave again)

· “right” to free choice led to ethically/morally wrong result of her being a slave again

· individual right of Betty (to free choice) vs. Societal right (to prevent slavery)

· now Ct.’s refuse the right of people to bargain away certain rights derived from their status as human beings

FINDERS (BAILMENTS)

Armory v Delamirie (boy found jewel, jewler he consulted took stones and sold for $)

· finders have right against all but rightful owners
· 1st finder in time, 1st in right
***** who “owns” an object is based on relationship to those challenging ownership, not in immutable status of person or thing

***** possession often sole indicator of “ownership” (esp. of “chattels”
bailment: when you give something to someone to hold for you w/o giving them ownership

trover: action to return goods

replevin: action for damages for goods that were wrongfully taken (not return of goods)

Hannah v. Peel (non-owner staying in house never occupied by owner sues owner for jewel that he found and had turned in to the police in hopes of finding rightful owner, jewel was not the owner’s) 

· ct. has to resolve conflicting rules: “finder has title against all but rightful owner” and “possessor of land entitled to all chattels found on land against all finders”

· land owners have right to all chattel attached or underneath property

· finders may have possession to found chattel unattached, if property owner never in possession and has no special rights

McAvoy v. Medina (finder sues shop owner for unclaim $ he found in shop)

· ct. finds property was “mislaid” not abandoned, so “1st finder” does not apply

GIFT

1. Intent of giver

2. Delivery


a. actual


b. constructive (key or other means of access)


c. symbolic (letter, picture, something to stand for the gift)


d. written instrument

3.  Acceptance of receiver

4. between the living

 Gruen v. Gruen (father sends son letter designating gift of painting after his death)

· once a gift is made it is irrevocable

· donor/giver may retain rights as a lifetime tenant of property given if they limit the gift as a remainder interest
· written evidence weighed heavily

· “delivery” is relative based on circumstances of what is possible

· “title” is not only established when there are “all rights, including possession” ( but can be established with rights not including right of possession

ADVERSE POSSESSION

1. Actual entry and exclusive possession

· use of property in manner that an average true owner would use it under the circumstances, such that outsiders would regard the occupant as the true owner with exclusive dominion

· trespassers and those “subordinate” to owner (tenants, employees etc.) exempt

2. open and notorious

3. claim of right adverse to owner

divergent opinions on proving: 

1. objective:  state of mind irrelevant (majority says hostile=no permission)

· Connecticut doctrine: state of mind not relevant (same as objective standard)


2. good-faith: I thought I owned it (minority rules this out/majority allows it))


3. aggressive-trespass: I knew I didn’t own it and intended to take it (majority all/minority don’t)

· Maine doctrine don’t recognize “mistaken belief” as grounds for adverse possession

4. continuous for statute of limitations (5-21 years) *

· time can be “tacked” when land passes from one adverse possessor to another when there is a relationship between them “privity” and the possession is uninterrupted

· if there is a “disability” preventing owner from being aware or being able to act on AP, SOL doesn’t begin running until disability ceases (i.e. if owner is minor when minor becomes 18)

Policy Justifications:

Sleeping doctrine (punishment) – if you don’t care enough to keep tack of your land you don’t deserve it

Earning doctrine (reward) – designed to reward productive users at expense of absentee/disinterested owner

Economics – more efficient to let those putting land to good use continue to make use of it

Moral – owner shouldn’t let adverse possessor develop relationship with property and then change the expectations

Psychology – b/c when you have relationship with property taking it away would be traumatic

Practical – too expensive to go back after someone has been established

property rule: interest cannot be taken from owner w/o consent, all transfers are voluntary (protection of property owner’s rights prior to the expiration of the adverse possession statute of limitations) 

liability rule: interest can be taken w/o owner’s consent, but only upon payment of judicially determined damages, transfers are forced (protection of property owner’s rights after s.o.l. has expired, requires adverse possessor to pay damages)

Action to quiet title: asking court to record a ruling making an official record of ownership (b/c adverse possessor has no physical title and needs one for mortgaging, insurance etc.)

 Van Valkenburgh v. Lutz (D used vacant lot for 30 years, dispute over walkway granted easment to walkway establishing P’s as rightful owners, P’s bought lot and sued to remove D)

· adverse possession must include a hostile claim of title, claim that you are rightful owner and other is not
· NY law at time required evidence of “substantial inclosure” or “cultivation or improvement” to establish that the land is possessed

encroachments

· if intentional, majority states require removal

· if mistaken belief, majority allow to be acquired by adverse possession

Modern view ( if “innocent”: allow removal or grant “improvers” compensation; may give land owner a choice of selling to AP or buying improvement; if removal difficult and inconvenience slight will give only damages and not require removal

Mannillo v. Gorski (D built and used steps encroaching on neighbor’s land mistakenly believing it was her own, P sued for injunction to remove, D counterclaimed for A.P. -(  

· state of mind not relevant, so AP can be established when there is a mistaken belief on the part of Apor

· In urban settings, all that is necessary is that owner had actual knowledge: no presumption of knowledge arises from a minor encroachment along a common boundary

· if removing the encroachment would be too expensive, difficult or against interests of justice, courts can force owner to give up property and force the AP to pay the owner fair market value for the land (or, if interest of justice go other way can force owner to pay the AP for the value of the improvements)

agreed boundaries: agreements between neighbors, is enforceable after a long time (majority allows AP)

long acquiescence: if owners know of actions for a long time and do nothing to stop it for a while, enforceable

estoppel: if someone represents that actions are ok, and other party takes actions based on that information, the owner cannot ask for relief/injunction that would harm the other party for their reliance

Howard v. Kunto (deeds for series of summer home lots doesn’t match lots people have actually been living on and using)

· possession is established when property used in “ordinary” way that owners would hold, manage and care for (i.e. if summer homes not usually used year round, year round use not required to prove AP)

· purchaser may tack (add on time for purposes of SOL) use of its predecessors when there is privity between the successive possessors 

· privity is “reasonable connection between successive occupants” that raises their claim of right against wrongdoers/trespassers

rule on innocent improvements: dealt w/ on case by case basis

rule on willful encroachments: intentional, willful encroachments usually required to be removed

III.  POSSESSORY ESTATES

Estate: governs legal relationships between persons w/ respect to land, establishes which rights/responsibilities

restraints typically found unlawful: 
· disabling:  can’t sell

· forfeiture:  if you try to sell it, forfeit it

· promissory:   requiring someone to agree not to sell in order to buy 

· discriminatory restraints

· conditional upon consent of 3rd party

· sale among select membership only, closed to public

· forfeiture and promissory may be allowed when there are remainder interests to be protected

valid restraints:

· right of first refusal:  if at market value, always valid

· sale of co-op apt./share in corporation: limits usually valid, not solvent if nota ble to pay, 

· agreement by joint tenants/tenants in common: can agree not to split up the property

· restraints on use almost always valid

· restraints on equitable life estates: “held by X for A (gift of O)(X is trustee)” A can’t sell, only receives income, only X can sell

· partial restraints valid if “found to be reasonable in purpose, effect and duration” (Restatement)

The right to exclude 

 State v. Shack (trespass against immigrant health care advocate and lawyer trying to visit migrant workers living on employers land)

· property rights not absolute( owner cannot deny constitutionally protected rights of others

· landlord can regulate access to ensure safety, order, but cannot deny access or privacy that is the right of those he allows to stay on land

· ruling based on equity: balancing of rights in interest of fairness

TYPES OF POSSESSORY ESTATES – defined by length

1. Fee Simple absolute (freehold)

2. Fee tail (freehold)

3. Life Estate (freehold)

4. Leasehold Estate (non-freehold)

1.  Fee simple 

fee simple absolute: 

· presumed unless expressly provided that it is another type of estate

· “to A and heirs” – actual language no longer required in most states

· absolute ownership

· may endure forever

· no limits on inheritability

· can’t be divested

· can’t designate to M/F etc.

Fee simple conditional:

at common law, could sell land only if no children (replaced by Fee Tail to keep property in family)

fee simple defeasible: 

may last forever or may come to an end upon the happening of an event in the future
1. fee simple determinable: will end automatically when a stated event happens

· “to the School board, its successors…, so long as the premises are used for school purposes”

· possibility of reverter: the future interest retained by transferor (or their heirs)

· rule against perpetutities does not apply

· considered a vested interest

· examples: so long as, until – limits

· unlimited/long time to sue

2. fee simple subject to condition subsequent: fee simple that isn’t automatically ended, but may be cut short or divested when a stated condition happens

· “to the school board, but if the premises not used for school purposes, grantor has right to re-enter and retake premises”

· examples: but if…./provided, however, that when…/on the condition that if the …/ unless…/ except….—conditions coming after grant clause has ended
· right to re-enter always subject to statute of limitations
· preferred by courts if language is ambiguous
· usually statute of limitations limiting amount of time in which you can sue
3. executory limitation: passes to 3rd party if X happens

Mahrenholz (land given for school use, heirs want to sell on grounds it became theirs b/c school wasn’t using it as a school, son had previously signed disclaimer releasing any possibility of reverter)

· future interest is inalienable beyond heirs – can’t be conveyed to others

· rights of re-entry and reverter are neither alienable or devisable—but they are inheritable

2.  fee tail: 

· abolished in most states and read as fee simple

· “to A and heirs of body”

· intended to keep property in family

· you are user holding land for a later descendant

· lasts as long as descendents survive

3. Life estates: for the life of a person 

· “to A during his life”

· potential duration of human lives or more

· built in remainder interest – backwards to original grantor or forward to grantor’s heirs and decendants

· can be established in a class (i.e. children of X) – if member of class dies redistributed to other members of class until whole class dies

· alienable, but alienability can be restricted, can convey life estate or term of years

· to convert estate must be adult, competent, and giving consent

· *modern application is in trusts: life estate holder gets all income generated from property, which is managed by a third party trustee

· can’t commit waste

life estate autre vie: established for the length of a third party’s life “to A as long as B shall live”

WASTE:

ameliorative: improve land and still held liable

affirmative waste: causes injury by actions

permissive: harm caused by negligence, failure to do something (like pay taxes)

WILLS

testator/trix: person writing will

executor/trix: person appointed to administer estate if you die with a will (testate)

administrator/tris: person appointed by court to administer estate if you die intestate

heirs: persons who survive a decedent and are designated as successors in a will (if testate) or by a statute if dying intestate:  usual order: 1) spouse 2) kids 3) parents 4) siblings, aunts/uncles/cousins

 White v. Brown (holographic (hand-written) will allowing sister-in-law to live in house, but not sell it, and property to niece)
· will has to be taken as a whole when being interpreted

· preference is to award estate as a whole, when in doubt

· restraint on alienation is illegal, so will cannot limit sister-in-law’s right to sell

Baker v. Weedon (husband left property to 2nd wife, then her kids (if any), then grandkids of 1st marriage—sued by children of 1st marriage when 2nd wife tried to sell b/c needed $)

· when weighing interests of life tenant and holders of contingent remainders, court must consider best interest of all parties and make decision about whether to order sale in light of all parties at the time

· a rigidly worded will that doesn’t provide for flexibility in managing estate during changing conditions can harm the estate and those w/ interests

· courts tend to adhere to common law notions that prioritize keeping land w/in family (doctrinal bias)

4.  Term of years: period of time measured by calendar, leasehold estates

FUTURE INTERESTS

Future interests: present interest giving legal rights to owner w/ possibility of possession after end of current estate (usually follow a life estate)

vested: interest is alienable (can be sold)

automatically becomes reverted when prior estate ends

not subject to rule against perpetuities

rule against perpetuities: must vest/not vest prior to life in being mentioned in instrument + 21 years

if there is one theory where won’t vest/not vest in less than life + 21 years=invalid

IN GRANTOR/TRANSFEROR:

1. Reversion (follows life estate or lease)

2. Possibility of Reverter (follows fee simple determinable)

3. Right of Entry (follows fee simple subject to condition subsequent)

1.  reversion: 

usually follows life estate or lease

owner conveys less than a fee simple

becomes a fee simple if occurs

vested (rule against per. doesn’t apply)

“to A for life” – reversion to O, certain to possess

“to A for life, then to heirs if any”  -- reversion to O possible, but if heirs the reversion is “divested”

completely alienable

2.  possibility of reverter
follows fee simple determinable if condition met

vested (rule against perp. doesn’t apply)

can be inherited

majority of states, can be sold

3.  Right of Entry

follows fee simple subject to condition subsequent

vested (rule against perp. doesn’t apply)

can be inherited

if connection to reversion, usually alienable  (  if not connected to reversion, usually not alienable

not automatic, O has to act to get it

FUTURE INTERESTS OF TRANSFEREES/GRANTEES:

remainders in general

1. present possessory estate conveyed to 1 transferee

2. non-possessory estate conveyed in same instrument

3. 2nd estate capable of becoming possessory only on “natural expiration” – waits patiently

1. vested remainder
· when ambiguous, courts prefer

· certain to become possessory when previous estate ends

· cannot follow any kind of fee simple (only fee tails, life estates, term of years/lease )

· vested

· transferable inter vivos

· given to actual ascertained person

A. certain to possess indefeasibly vested: can’t be divested from the grantee

B. not certain to possess vested subject to open: others eligible could come along (i.e. to members of a class, at time only one kid, later could be more)

C. not certain to possess vested subject to partial divestment: subject to condition subsequent  “provided B survives A”

2. contingent remainder: 

· not vested, subject to Rule Against Perpetuities

· transferable inter vivos in most jurisdictions

A. possible/unascertained person: “heirs of B” while B is still alive (b/c heirs exist after death) 

B. condition precedent: contingent upon event occurring “to B and heirs if B survives A” – condition stated before grant clause ends
3. executory interest: 

· future interest follows a fee simple

· not vested (subject to rule against perp.)  ** except if both recipients are charities


A. shifting:  divests transferee (follows directly after fee simple)


B. springing: divests transferor  “O to A for life (life estate, reverter for O), then to B if gives A proper funeral (executory interest which divests O’s remainder if condition met)”

CONCURRENT INTERESTS

JOINT TENANTS

Four Unities

Time – interest acquired/vested at same time

Title – title by same instrument or same adverse possession

Interest – identical shares across duration (used to be equal, now can be other %)

Possession – joint possession at creation (can give to other tenant later)

· survivorship rights, right of tenant disappears at death, doesn’t descend, so other tenant becomes sole tenant/owner

· each owns undivided whole of estate

· each has right to occupy entire premises (can have agreement to occupy less)

· severed if one party attempts to convey to 3rd party—then becomes tenancy in common (can lease to someone else though)

· no probate b/c no interest passes at death – interest simply ceases

TENANCY IN COMMON:

· preferred unless joint tenancy specifically created

· unity of possession

· separate but undivided interest

· no survivorship rights, interest descends to heirs

ouster: refusal to permit co-tenant occupancy, must account to co-tenant for share of fair rental value

action for partition: joint tenants/tenants in common ask court to divide or sell and distribute proceeds
TENANCY OF THE ENTIRETY:

4 Unities + MARRIAGE

· spouses only

· right of survivorship

· can only be conveyed by both together

· divorce = tenants in common

· minority of states still use

Delfino v. Vealencis (tenants in common have 1/3 and 2/3 portions, 1/3 tenant wants to stay and run garbage hauling business, 2/3 tenant wants court to order sale)

· court must consider interest of all tenants in common, not just economic gain of one tenant or group of tenants when deciding whether to order sale and division of proceeds

Spiller v. Mackereth (asking rent when tenant in common takes over warehouse vacated by leasee)

· co-tenants have right to co-possession w/o compensation

· if one co-tenant excludes other, or ousts other, then owe compensation

Swartzbaugh v. Sampson (wife upset that husband leased portion of land for boxing ring w/o her consent)

· one spouse has right to convey his possession as long as other spouse still has full right of possession as well

· options to get $: 

1. request partition (would have lost rights of survivorship)

Physical: if possible, leasee would retain ½ of land 

By Sale: lease itself would have to be sold

2. ask to enter land, if refused would have right to ½ rent

3. sue husband for her fair share of rent

MARITAL ESTATES

Sawada v. Endo (claim of fraud conveyance when couple gave house to kids after car accident where court eventually awarded damages—not in community property state)

· creditors can’t access property of tenants of the entirety for the debt of 1 spouse

· dicta: creditors can require clause subjecting property of tenants of entirety prior to giving credit

married women’s property act: 

1. men and women equal w/in tenants in entirety (in past man could sell b/c he stood for both as wife was subsumed under him)

2. only both man and woman together can sell

community property states: (CA, AZ, ID, LA, NE, NM, TX, WA, Alaska elective, WI Uniform Marital Property Act)

· no tenancy of entirety

· earning of each spouse during marriage owned equally  in undivided share

· prior property, gifts and inheritance separate

· all property acquired during marriage is presumed communal unless evidence otherwise


 LANDLORDS AND TENANTS
LEASEHOLD ESTATES: 

· possessory

· estate in land can maintain possession against all others, even against landlord in most circumstance

· non free-hold estate

· moving to more based in contracts than in status
1. term of years * (most common)
· fixed time by calendar (fixed start and end date)

· no notice of termination required, move out by end date

· transferable upon death of either

2. periodic tenancy

· no end point fixed

· renewable automatically unless notice of termination given by proscribed deadline

· period of time fixed (monthly, weekly, yearly)  OR not fixed explicitly, but by implication (e.g. $200 monthly=period tenancy by month)

· death doesn’t affect

3. tenancy at will

· no fixed period of time, no fixed period of time for paying rent

· endures as long as both desire

· notice of termination & termination upon deathvaries state to state

4. Holdover: tenancy after prior tenancy ends

· not trespass, b/c were entitled to enter when they began lease

· landlord can 1) evict and collect damages    or    2)  hold tenants to new term, usual. becomes period tenancy for same terms as prior lease for up to 1 yr

Crechale & Polles, Inc. v. Smith (holdover, accepted check at first, then tried to evict)

· landlord can eject or extend
· landlord can’t change decision once made

· acceptance of payment=agreement to extend for the amount of time payment covered

· payment does not mean acceptance of renewal for full period of lease

CRITERIA EXAMINED TO DETERMINE IF LEASE HOLD ESTATE EXISTS?

few restrictions on  use

area of use clearly defined

periodic rent

exclusive use

fixed time

little or no control by leasor/conveyor

little/no requirement for services on part of leasee

intent of parties

Garner v. Gerrish ( L to T as long as T desires,  Executor tries to evict T when L dies)

· weight is given to intent of parties, T has determinable life estate and only T has right to terminate or it will terminate upon Ts death

statute of frauds: requires written document for any lease of more than one year

LICENSE

· right to use licensor’s land

· can be terminated at will by parties usually

· don’t include warrant of habitatbility

· fewer rights of ejectment

· don’t get special protections of landlord/tenant relationship

· can be oral (not subj. to statute of frauds)

· original tenant always remains liable for rent – unless formally released from obligations of lease

bailment
license
lease
covenant
life estate
fee simple

INFORMAL (-----------------------------------------------------------------------------------------(FORMAL

Delivery of Posession

Hannan v. Dusch (couldn’t move in b/c prior tenant occupying land—whose responsibility?)

· American rule (not followed by most states) tenants responsible b/c they have right to evict

English Rule: majority, L has duty to deliver actual possession, if not T can 1) terminate lease and get damages for broken lease or 2) continue lease and get damages until holdover tenant removed

assignment: 

no reversionary interest in grantor

entire interest is transferred

privity of estate is established between LL and Asignee, assignee can be sued directly

if assumes obligations of lease, becomes responsible for rent accrued prior to possession

sublease: 

less than full interest is conveyed

privity of estate not established, subleasee can’t be sued

1st T still personally liable for rent

leasor has right of re-entry

Ernst v. Conditt (sublease to operate go cart track built by first tenant—who responsible for duties of lease( sublease or assignment)

· assignment  is for full term of lease

· sublease  anything less than full term of lease

· intent of overall document spoke louder than use of word “sublet” – found to be assignment
Kendall v. Ernest Pestana, Inc. (commercial lease from airport, to A, A assigns duties to LL, LL subleases to B, B subleases to Kendall—LL wants to prevent)

· LL must allow subleases under reasonable circumstances (unless reserves absolute right to prohibit transfer)

· rationale: (property) leases are alienable by tenant   (contract) good faith and fair dealing is assured b/c tenant still ultimately responsible

criteria to determine if sublease can be denied: 

financial responsibility

suitability of use

legality of use

any proposed alteration

nature of use

can’t deny for:

personal taste

convenience

to rent out for more $

TENANT'S DEFAULT/ABANDONMENT 

Berg v. Wiley (restraunt tenant sued for wrongful eviction( court held she hadn’t abandoned, so LL re-entry wasn’t justified)

· only remedy for re-taking property when claim is contested is by the court

· if there is extreme risk to property owner can request injunction or police help, but cannot “self-help”

Sommer v. Kridel (tenant backed out of apartment, they didn’t try to rent and could have, tried to collect for whole term of lease)

· LL has duty to mitigate by finding new tenant when tenant abandons (not usually in commercial leases)
· burden of proof is on LL to show steps taken (advertising etc.)
damages: total amnt rent due + r/s expenses of mitigation – rent collected from new ten. at fair market $

surrender: offer to end tenancy

· effected (lease extinguished) if LL accepts or acception is implied if he doesn’t respond or act in away that indicates refuses

· obligation to pay rent ceases when accepted

COVENANT OF QUIET ENJOYMENT

Reste Realty Corp. Cooper (LL tried to get rent from commercial tenant who left due to repeated flooding)

· there is an implied covenant of quiet enjoyment in a lease

· if there is a breach of the covenant, constructive eviction is a remedy (tenant can leave w/o being responsible for rent b/c ll failure to fix problem = eviction)

· recurrence of serious problem meets test for constructive eviction

· rent covenant is dependent upon repair covenant, if LL fails to follow through on promise to fix something tenant can withhold rent w/o being held liable

· can waive rights if don’t act

** Implied covenant of quiet enjoyment

doesn’t apply to: furnished/short term arrangements, nuisances created by 3rd parties, limited application for common areas (only those required for health/safety)

Breach of quiet enjoyment

can’t use space in manner intended for

substantial interference (based on language of lease, f/s, duration, nature, measures avail. to fix)

tenant can leave under constructive eviction, or can ask for damages of rent paid

constructive eviction

conditions give rise to eviction trhough act or omission of LL

if removed from part of space, required to pay rent on remainder of space

have to leave to exercise right

actual eviction

ll gives notice and physically removes through changing of locks, law enforcement

obligation to pay rent ceases

if evicted from part, lease ceases to require payment for rent at all

retaliatory eviction

prohibited

presumed if w/in 90-180 days of T complaint, rebuttable presumption

LL must prove by clear and convincing evidence

WARRANT OF HABITABILITY – substantial interference w/ use or enjoyment

1. must notify LL of defect (must be threat to health or safety)

2. must allow r/s time to respond

3. tenant can 

a. remain in possession and withhold rent to reduced market value

b. remain in possession and withhold rent to pay for repairs

c. terminate lease

· applies to most residential leases

· based in contract, so contractual remedies avail : 1) damages, 2) rescind lease, 3)reformation – contract changed to reflect problem 4) specific performance – LL must do X

· response to modern urban apartments

· violations of housing/building code are prima facie breach some states, others just evidence

· defects in amenities depend of level of discomfort/annoyance

· broader than quiet enjoyment

· can’t be waived

· courts split on liability for damage caused by 3rd party

Hilder v. St. Peter (T awarded $ b/c “slumlord” failed to comply w/ implied warrant of habitability)

· residential units have implied warrant of habitability, whether or oral or written lease

· LL responsible for premises that are safe, clean and fit for human habitation

· implied warrant covers all latent and patent defects in essential facilities

· can’t be waived by lease or oral agreement

· t must give 1) notice and 2) r/s time

· if breached, t may withhold rent or deduct expense for cost of repair

· Damages=value typically-actual value of property

· punitive damages allowed if: wanton, willfull, fraudulent

· LL not responsible for defects caused by Ten.

Majority: single family residences may be excluded; usually doesn’t apply to commercial props.

Minority: some states do not recognize this at all

HOUSING DISCRIMINATION 

Soulet v. HUD (T denied apt, claimed it was b/c she had children( not violation of FHA b/c offered it to other tenants w/ kids)

· ok to ask about kids to ensure quiet enjoyment of other tenants

Fair Housing Act:

federal ban on discrimination race, sex, family status, religion, disability

not required to prove intent

renting, selling, financing, advertising

requires reasonable accommodations for disabilities

exempts those living in home and those owning less than three homes (except for advertising, which applies to all)

Civil Rights Acts of 1967 – Section 1982

bans discrimination based on race/ethnicity w/o exception

requires proof of discriminatory intent

Bronk v. Ineichen. (allowing blind tenants to have dog)

· 2 prong test for FHA reasonable accommodations: 1) facilitates disabled person’s ability to function   2) accommodation is justified based on costs/benefits

REAL ESTATE TRANSACTIONS

title abstract: company makes copy of public records, re-indexes in condensed form, certifies it, sells to purchaser, attorneys for mortgagors then examine and certify title based on abstract, passed down from buyer to seller and updated by addenda each time land is transfered

chain of title: recorded sequence of transactions of transfer of title; period of time for which records must be searched to ensure marketability of title prior to purchase (limited to 30-40 years by “marketable title acts” in most states)

encumbered: when a fee simple (or other interest) is limited by a mortgage or servitude, easements that reduce full enjoyment, violations of ordinances, some covenants

marketable title: formal right to own property, free from reasonable doubt and encumberances

unmarketable title: 1) exposes holder to potential liability or 2) substantial, material defect that may result in injury/harm (value)

title assurance: having title examined by lawyer to ensure title is valid, usually by examining abstract, then purchase insurance to protect against any defects 

title insurance: way that title searcher guarantees accuracy of search results, protects buyer from defects in title search that would compromise title (forged deeds, incorrect description of land, adverse possession, existing leases or encroachments, violation of zoning laws)

State v. Buyers Service Co (illegal practice of law by interepreting title, executing documents, advising buyers during closings)

Hickey v. Green.  (thought bought house b/c gave check, never cashed)

· b/c person selling didn’t write/sign anything check is not enforceable contract

· if formal document contemplated later, oral agreement not enforceable—but if no formal agreement anticipated, statute of frauds can be excepted and oral contract can be enforced under contract principles

· b/c buyers suffered harm (sold house based on belief of purchase) “equitable estoppel” justifies enforcement 

partial performance: if one changes position in detrimental reliance on representations of other, court can enforce if change is such that restitution is insufficient, even if violated statute of frauds

RECORDING OF DEEDS

deed: passes title from grantor to grantee

delivery: if deed delivered (physically or words/conduct evidencing intent to make deed operable) it is non-revocable, only way can be transferred back is by new instrument (can’t just “give deed back”)

modern rule: process of making a deed marketable by recording with public official/office (registration is process of making deed official by getting order from court—rarely used)

1.  Race

1ST to record wins

only 3 states use

2. Notice model
· ½ states

· any unrecorded instrument is invalid against any subsequent purchaser w/o notice

· later purchaser can win if 1) no recording by 1st buyer, 2) didn’t know of conveyance to 1st buyer at time of purchase

· doesn’t have to record to win (even if 1st buyer records after sale to 2nd person before 2nd person records, 2nd person owns)

3.  Race Notice

· ½ states

· later buyer wins if 1) registers first and 2) had no knowledge of 1st sale

NOTICE

1. actual

2. constructive (would have known if looked officially)

3. inquiry notice (should have been able to figure out because had facts which would lead a r/s person to make an investigation, which would then advise of existence of unrecorded rights)

MARKETABLE TITLE

Lohmeyer (even though buyer waived restrictive covenant as limit on title, didn’t waive violations of restrictive covenants that affected title)

· zoning restrictions alone do not affect marketability of title

· restrictive covenants do, unless waived

breach of marketable title

· usually implied warrant of habitability (from builder to new home buyer, or to subsequent buyers against builder if not obvious)

· seller fraud related to duty to disclose

· seller has less than full interest

· substantial variation in description of land between deeds

· encumberances (mortgage, lien, easment affecting full enjoyment, use restrictions, ordinance violations)

· buyer failure to make r/s attempt to get $

remedies for failure to perform:

· if violated, seller gets time after P&S agreement before closing to make title marketable before revoking sale

· money damages between market price and contract price

· specific performance making seller sell (if they tried to change mind)

· loss of deposit (if buyer unable to close, seller can keep deposit-saves lawsuit w/ same outcome)

signing contract = equitable ownership, buyer now assumes all risk even if not in possession (except negligence of vendor or title is unmarketable), still has benefit of vendor’s insurance

DUTY TO DISCLOSE
Conklin

· any ruling of court on agreement between buyer and seller is final

· but if 3rd party w/ claim didn’t have notice or no r/s attempt to notify was made, then title can be opened up 

Stambovsky (haunted house)

· seller has burden of disclosing known defect

· buyer burden to discover defect limited to physical structure

· defects covered are those substantial or material

Duty to disclose latent defects:

those not obvious to buyers

known to sellers

no affirmative representations made

substantially affect the premises or value of home

Fed Statute: must disclose lead on houses built before 1968

Superfund toxic risks: must notify buyers if know of it

Buyer

obligation to inspect after P&S, most have clauses allowing to get out of sale if something discovered

Johnson v. Davis (knew roof leaked, said no problems)

· known facts materially affecting the value of property not readily observable and not known to buyer, seller is under duty to disclose (new and used property)

MORTGAGE

Murphy v. Financial Development Corp (bank failed to adequately protect equity of owners when sold house in foreclosure to pay mortgage)

· mortgagers have a duty to protect the equity interest in proerpty when selling in a foreclosure

· must give fair notice

· set threshold price below which won’t sell

· sellers must meet statutory obligation, then have a duty to use “good faith” and “due diligence” in getting good price

Bean v. Walker (land contract sale)

· contract sale is like mortgagor and morgagee in common law

· $ paid on contract results in real property interest

PRIVATE LAND-USE CONTROLS / SERVITUDES

1. EASEMENTS: privilege to use land of another

· “A is given right to enter upon Bs land”

· w/in statute of frauds (requires signed written document)

· not revocable

· can exist as result of fraud, part performance, estoppel, prescription

· non-easement is always preferred

· no payment for rights

· no right to eject third party

· automatically extinguished if dominant and servient estate come under same ownership

CREATED BY

1. Express written document: will or deed conveying land (grantor reserves right when selling)

2. implication 


(it was existing prior): 

1. if land divided up

2.  use existed prior to severance (apparent to others and continuously) 

3. r/s necessary for enjoyment

rationale: to protect expectations of grantors/grantees


(necessity)


       
1. necessity



2. arose when severed from servient parcel



majority:  strict requirement, no other options at all



minority: if other options are inadequate

3.  estoppel: when formal agreement implies one thing, but informal representations or actions by one party result in the other party taking action in reliance upon the informal representations that would be harmful or difficult to undo

· allows court to take later unwritten agreements into account in the interests of justice

· usually requires investment (under Restatement)

4. prescription: adverse possession applied to easement (usually different SOL)

use must stay the same or similar (can’t get much broader than it had previously been)

1. hostile/adverse

2. open

3. exclusive (usually not applied b/c both dominant and servient owners typically use)

4. sustained for time of SOL (tacking of time allowed if privity between uninterrupted possessors)

majority: owner must act to stop the adverse use

minority: lost grant

public prescriptive easement: long continuous use, notice of “public use” not just individuals

a) Affirmative Easements: gives others the right to enter or perform an act on servient land

* can’t be created in favor of 3rd parties (per Willard)

1) appertenant: intended to benefit dominant estate through land use

linked to property not to holder

preferred by the law if any question: easier to keep track of, easier for servient estate to police, limited by needs of dominant estate, increases the value of specific land

value of benefit typically higher than the cost to servient owner

2) gross: 

· connected to person w/o regard to use of dominant estate (“allows E to hunt annually on land”)

· “transferable”

· burden to landowner could change depending on need

license: permission by occupant of parcel of land to allow license to do some act that would otherwise be trespass

· revocable (easment not revocable)

· statute of frauds does not apply

· license + ownership of some chattel on the land (like trees, animals etc.) = very difficult to revoke

· if estoppel, may be irrevocable

 Willard v First Church (sale of land to A dependent on written easement for church to park on accompanying lot, when A sold to B no mention in deed -->  court found church had vested interest)

· example of appurtenant easment—“runs with the land” (if church moved, couldn’t keep using)

· common law rule was: can’t reserve rights for a third party during the actual conveyance

· must weigh injustice of refusing to honor grantor’s intent vs. injustice to new owner of not following common law rule

· not very relevant today

? Holbrook v Taylor (P wanted easement to use hauling road on D’s land to reach land where he had a home--> P had right due to estoppel)

· when determining estoppel, court looks to: necessity, prior use, or prescription
· if a license includes a provision to improve land, then it becomes irrevocable

? Van Sandt v Royster (claim for injunction to prevent use of P’s sewer—P’s sewer was connection between D and main sewer, was included in first title transfer but not in 2nd to present owners--> court denied injunction) prior existing use

· if need for easement is continuous and necessary it will continue

· b/c owners inspected property and knew it had to have a sewer --> charged with constructive notice (duty to investigate plumbing)

· “prior existing use” more forgiving of users

· strict necessity not required

Othen v. Rosier (claim of easement by prescription and necessity to use road to access parcel of land--> no easement b/c no proof need existed at time of deed and road was used by both, so not exclusive for purposes of prescription) necessity (applies the old rule, but it is the majority)

· strict necessity required – had to show there was NO alternative and that necessity existed at the time of the deed

· convenience is not sufficient to est. easement

· prescription requires exclusive use

Matthews v. Bay Head Improvement Ass'n

· public has a right to privately owned dry sand beaches

· right is determined on a case-by-case basis depending on: location, availability of alternative access in area, public demand and usage of upland sand 

public trust doctrine: 1) right to access and use of land flowed over by tidal waters from high tide mark for navigation, fishing/fowling, recreation, 2) right to publicly owned dry sand to reach foreshore, 3) right vested in people in common

Brown v. Voss (want to extend easement from 1st parcel to second parcel where want to build new house--> ct denied relief to owner of servient estate)

· extension = misuse

· But--> injunction not justified unless servient owner is being harmed “actual and substantial injury”

· use of extended easement allowed w/o payment as long as in line w/ original use 

· based on equity (owner knew for some time but didn’t act, no increase in use)

b)  negative easement: 

· forbids landowner of servient estate from doing something

· rare, usually replaced by covenants

· ex: not to obstruct view, access to sun for solar energy, conservation

· most common for conservation – typically established by statute b/c otherwise difficult to establish privity w/ “the public”

easement - transfer of burden: when servient estate transferred, burden runs w/ land

easement – transfer of benefit: if appurtenant ( passes w/ dominant estate or to sub-divided portions




if gross ( doesn’t pass unless “touches and concerns land” (or to public utility)


Restatement: all assignable unless contrary to intent

termination of easements by abandonment = intent + actions



if comes under same ownership = extinguished



if it was formed by necessity = it ends when necessity ends

Covenant versus Equitable – look to:


1.  What the claimant wants?


2.  Any intent of grantor?


3.  Statutes / common law

2. COVENANTS:

· ex: quiet enjoyment for leaseholders

· based in property law – so can continue after death through descent (not based in contract, where it would end if one party dies)

· all are subject to statute of frauds

· cannot arise from estoppel

a) real covenant – promise respecting use of land running with the land at law

· can be negative  or affirmative promise

· subjects promisor to personal liability for damages out of their assets

· must be created by written instrument

· cannot arise by estoppel, implication or prescription

· privity required

· remedy=$ damages

· must be in writing to run w/ land

covenant in gross: 

doesn’t pertain to land, “runs with party”

if benefit “touches and concerns” promisee’s land, can run w/ land even if burden is to a person (i.e. limiting them from operating a competing business in vicinity)

covenant transfer of burden: must touch and concern + horizontal and vertical privity

covenant – transfer of benefit: must touch and concen

usually vertical not required (can be relied upon by anyone who takes possession)

usually horizontal privity required

horizontal privity: 

· established only during land transfer

· between benefited and burdened estate

· required to sue for burden

· usually required to sue for benefit

vertical privity: between original and successive estate

Spencer’s case: source of privity requirement, held that covenants “run w/ land” if:

· covenantor expressly agrees to bind successors, i.e. it is in writing

· covenant must “touch and concern” the land

· covenantor and covenantee must be in privity

 Sanborn v. McLean (want to build gas station in residential area, though no restrictions listed on deed claim of reciprocal negative easement barring non-residential uses) majority follows this rule

· must start w/ common owner

· if scheme of area is obvious and majority of lots have written restriction --> owner charged w/ constructive notice and is bound by restriction “inquiry notice”
Neponsit (asignee of real estate developer forecloses on lein on land for failure to pay fees to homeowner’s assoc)

· owner’s association has privity b/c agent of all landowners

· payment of dues is “concerning land” b/c burden of maintaining public improvements runs w/ the land

· enforcement of “touching and concerning” is case-by-case and can be based on substantial effect of covenant – not just is actual form

· TEST: does the covenant alter the legal relationships (legal advantages and burdens) as owners w/ interest in land

· intent + substantial affect ( it “touches and concerns” ( thus it will run w/ land

Restatement (Third) – contractual view to replace the “touching and concerning” rule & privity

still have to have connection between parties, but not as strict

1. was it enforceable at inception

2. does it violate public policy (privacy, stability in neighborhoods, un r/s burdens etc.)

3. is it enforceable based on later events


a) covenant to pay $/provide services – terminates eventually if no pt. of term. designated


b) if investment of covantee is met and payments are in excess of costs put in by recipient, covenant can be terminated or modified

unenforceability:


at time of creation if un/r direct restraint on alienation w/o justifications; un r/s restriction on trade or unconscionable


most become unenforceable due to events after creation

property rule: based on who “owns the right”

· would require awarded party to “buy” out the land of the other party

· common law rule

liability rule: recognizing new value of land

if rights assigned to D --> damages to P for loss of value of property (comp. for not being able to develop)

if rights assigned to P --> damages to D for loss of right of reliance (comp. for not being able to have same kind of neighborhood as bargained on)

Hill v. Community of Damien of Molokai (claim to bar group home for AIDS patients as violation of single family subdivision covenant)

· arrangements of group homes analogous to “family”

· prohibiting home would violate FHA b/c would prevent disabled from opportunity to live in residential neighborhoods (neighborhood covenant must meet balancing test to exclude: 1) undue financial burden on neighbors or 2) permanent fundamental alteration in nature of neighborhood

· ambiguities are resolved in favor of the users and against restrictions

Shelley v. Kraemer (restrictive covenants based on race)

· enforcement of covenants by courts = state action for 14th amendment equal protection purposes

· racial covenants deny equal protection of property

*could also be unenforceable b/c unlawful restriction on alienation by saying who couldn’t sell it to

Rick v West (owner entered covenant for single family homes, then unable to sell lots and wanted to sell to hospital, wanted out of covenant saying conditions had changed, ) 

· right to continued reliance upon covenant unless 1) oppressive to other or 2) unconscionable 

Negative policy implications:

higher externalities and bilateral monopoly = less likelihood of negotiation

Statute:

to avoid inefficient results states like MA can command damages only, unless the claimant would gain actual and substantial benefit from enforcement

termination of covenants: (restatement)

1. practically impossible

2. servient estate no longer appropriate for any allowed uses

court can modify or terminate

doesn’t apply to conservation/preservation

Pocono Springs Civic Ass'n v. MacKenzie (attempt to abandon land b/c couldn’t have sewer, claim for unpaid association dues--> held not to be abandoned and dues enforceable)

· b/c there is a perfect title, land is not abandoned

*forces owner to manage land to minimize liability

b) equitable servitudes

1. intent to run

2. notice

3. touches and concerns the land

· affirmative (pay dues) or negative (restrictions on building)

· b/c covenants not flexible enough to fit justice

· enforceable even if lack of privity etc (purchaser must have actual or constructive notice for it to be enforceable to subsequent owners though) 

· only scheme for residential subdivision can result in estoppel

· burden/benefit analysis

· remedy=injunction/enforcement

· at common law only enforceable if successors receive a posessory interest in land, but now most states don’t enforce or define “poss. interest” loosely

· can be created in favor of a 3rd party if they are in privity w/ promisee

implied reciprocal servitude: acquired land in expectation of getting benefit of subsequent created servitudes, can enforce them against remaining land conveyed by same owner (usually developer)

COMMON INTEREST COMMUNITIES

Condominium

internal areas owned in fee simple by individual owners

common areas and external walls owned by tenancy in common (non-divisible)

each is financed and taxed separately

entire body not at fault if one owner defaults

managed through owners board of directors

changes only by supermajority

Co-op

title held by non-profit corporation

owners have shares in corporation

have possession through long-term leases

property subject to blanket mortgage – if one defaults others split responsibility (results in courts allowing careful screening)

Nahrstedt v. Lakeside Village Condominium Ass'n (enforcement of rule against cats that is in the original declaration)

· rules of declaration enforceable unless unreasonable to the overall project (not just to one owner)

PUBLIC LAND-USE CONTROLS & TAKINGS

1. eminent domain

2. nuisance laws

3. zoning

4. historical preservation

5. environmental regulation

1. EMINENT DOMAIN: 

· government power to transfer property from owner to self w/o permission of owner

1. public use

2. just compensation

· precedes constitution, but countenanced in it:

· 5th amendment applies to federal govt

· 14 th amendment applies to states

· after action for condemnation, forced sale at judicially determined price

WHY NECESSARY

1. efficiency : prevents owners holding out for higher than market price for land govt needs (highways, trails etc) 

2. not efficient for small needs like schools, post office where other land could just be “bought” more cheaply than it could be claimed

WHY JUST COMPENSATION

1. limits gov’t from acquiring more than it needs

2. owners will keep investing if not likely to lose value

3. prevents govt redistributing wealth from rich to poor

4. prevents exploitation of weak landowners by powerful govt

5. fundamental fairness

WHAT IS JUST COMPENSATION

1. market value (testimony)

2. value of “best use possible”

3. usually end up being more than value for high end properties, less than value for low end

4. usually no compensation for emotional attachment, disruption, relocation, suitability

Hawaii Housing v Midkiff (tried to force owners to sell land being rented to single family owners to reduce concentration which inflated prices, when owners protested about tax liability court agreed to “condemn” so no tax liability and state would help tenants buy the properties)

· meaning of “public use”

· taking not unconstitutional just because its effect is to transfer land to private parties

· goal test: only PURPOSE of legislation, not mechanics must pass “public use scrutiny”

Berman v Parker

· upheld urban renewal as a public use

· it is ok to transfer land to private entity as part of a “public” plan to renew a blighted area (i.e. govt need not own land for it to be legal)

Poletown (Detroit plan to condemn residential neighborhood for GM plant for economic stimulus as public good)

· ends test:  condemnation for private use cannot be authorized whatever its incidental public benefit and condemnation for public use cannot be forbidden whatever the incidental private gain

· allowed if public benefit greater than old use

public goods: excludes most takings b/c narrowly defined, not just beneficial to public (i.e. movie theatre)

2.  NUISANCE LAWS

1. Substantial interference (based on what would seriously impact person of normal sensitivity)

2. intention – knew with substantial certainty interference would occur (if not, then must prove negligence or abnormally dangerous)

3. must show D acted unreasonably (usually based on nature of neighborhood, ie residential or commercial etc.)

· based on doctrine of using property w/o harming others – informed more by tort theory

· harm caused by strangers

· can capture physical things, as well as non-physical (smells, noise, bad air)

· approaches:  1.  strict liability   2. balancing costs and benefits

· reactive

· not good at wide spread harm

private nuisance: substantial interference w. the general use, enjoyment or value of property

public nuisance: injury to Ps life or health, offense to the senses, public decency or interference w/ public access

remedy: injunction or damages

Spur Industries v. Del E. Webb Development Co (cattle feedlot next to new urban area that must move or cease based on nuisance doctrine)

· if injury from nuisance is slight, damages are remedy, not injunction

· public nuisance is one affecting a considerable number of people or an entire community or neighborhood

· if a developer foresees the foreclosure of previous agricultural or industrial use by the encroachment of people/residential area, then owes relief

· moving into vicinity of nuisance doesn’t bar relief, but it is “relevant factor” to be considered

3.  ZONING

· prospective, tries to prevent

· less litigation than nuisance, ideally

· advances societal goals (vs. individual)

· rigid categories often don’t respond to changes

· susceptible to political pressures

· relies upon police power of state (b/c state interest in protecting/enforcing health and safety)

types:

1. USE BASED – designates types of activities, uses 

2.  AREA/LOT – minimum sizes for lots

3. BUILDING/BULK --  size, shape, placement of bldgs. on lot (floor area ratio – area of bldg. vs size of lot)

standard zoning enabling act: passed in 20’s, passed by states to allow municipalities to pass laws regulating development (must have comprehensive plan: 1. rules must evidence plan  2. must be reasonable)

 Village of Euclid v. Ambler Realty (P held vacant lot w/ intention of selling for industrial use, couldn’t after zone residential and it was worth less)

· established legality of zoning

· protecting residential area is justified use of zoning rules

· zoning rules unconstitutional only if 1) unreasonable or 2) arbitrary

Restatement:  unreasonableness turns on “gravity” of harm   and   “utility” of activity

NON-CONFORMING USES: 

existing properties/uses that become violations due to new regulations being passed

1. grandfathers pre-existing forever



2. technically grandfathers, but can be so strict effectively drives out )

3. period of amortization – substantial amount of time to come into compliance

grandfathering pre-existing uses: existing uses don’t have to conform, unless causing nuisance or violating other law  (not doing so would violate 1. fairness  2. taking doctrine)

· ends w/ abandonment of property

· non-transferable

· non-expandable

vested rights doctrine:  if have plans to use/develop and have invested time and $ ( may be considered vested and allowed to grandfather (how far in plan, how much investment)—based on estoppel

PA Northwestern Distributors v. ZHB (ord. passed against adult bookstore after it is built, allows 90 days for “amoritization”—to get out or change business)

· requiring application to existing business is taking b/c it prohibits profitable use of property for business w/o compensation (PA constitution read to est. right to enjoy property in any lawful manner)

FLEXIBILITY IN ZONING

variances:

must prove:

1. denial = undo hardship

2. need is caused by problem unique to individual landowner (doesn’t apply to all properties)

3. variance is not inconsistent w. general welfare of the area

· can condition granting based on r/s limits related to use of property to minimize impact

· burden of proof is always on seeker of exception

· usually granted at local level, often reversed by courts (abutting owners unlikely to be organized enough to protest)

area variance: allows to build on different size lot, have less frontage

use variance: to engage in use that is otherwise prohibitied

· higher burden b/c changes nature of area

· runs counter to basis of segregated use zoning

zoning amendments

spot zoning: small parcel of land singled out for special treatment, intended to benefit private owner, usually inconsistent w/ comprehensive plan

floating zones: define use district but leave its location to future amendments or admin. action, sometimes found invalid by courts

planned unit development: type, density and placement of land uses and buildings is determined by contract as to each development between the city and the developer, under broad guidelines laid out by state statute and local ordinance

cluster zones: mixed uses allowed over series of parcels to achieve average density of zoning, but allowing higher concentration w/in area to allow for more green space
WHEN ZONING=CONSTITUTIONAL VIOLATIONS

constitutional limits:

1. taking

2. equal protection

3. procedural due process (right to notice, hearing)

4. substantive due process (if lack of rational relationship between rule and a permissible state objective)

Levels Of Scrutiny

if no constitutional questions involved 

· only “rational relationship” between state interest and rule is required

· regulation is presumed allowed

· burden on  party opposed to it to prove otherwise

when fundamental, substantive (constitutional) right at stake 

· “strict scrutiny”

1. compelling state interest

2. least restrictive alt. avail.

3. burden on state to prove necessary and best option

SUBSTANTIVE DUE PROCESS

Village of Belle Terre v. Boraas (village rule against unrelated adults results in case against students)

· Rational Relationship Test: b/c no substantive rights at stake, ord. must only prove a “natural link” between GOAL and the ORDINANCE

· public welfare is defined broadly, and promoting family atmosphere and values is legitimate GOAL of zoning

** limited/overruled by Moore

Moore v City of Cleveland (woman arrested for having grandkids and adult son living w/ her)

· single-faimly zoning ordinance invalidated ( goes against fundamental “right” of sanctity of family

· health/welfare goals limiting # of occupants are allowed

· limiting occupancy based on relationship, not allowed, b/c doesn’t serve recognized goal of public welfare

City of Edmonds v. Oxford House (claim that limiting group homes b/c of zoning def. of “family” violates FHA)

· FHA exempts compliance if restriction is based on “r/s” occupancy limits:  since these are based on “character of neighborhood” not  “public health and safety, they are not r/s ( city is not exempt from FHA requirement of reasonable accommodation 

EQUAL PROTECTION

Exclusionary zoning: attempting to close community to unwanted groups

Southern Burlington County NAACP v. Township of Mount Laurel (req. of big houses on big lots, limiting size of apartments, reserving most land for industry resulted in no affordable housing avail. to low-income, w/kids mostly people of color)

· municipality has presumptive obligation to plan for and provide –via regs. – affordable housing to meet needs of all categories of citizens living in area

· can’t exclude type of housing (resulting in excluding groups of people) for tax/$ reasons

· environmental excuses to presumption must be substantial

· zoning by 1. reserving too much land for industry, 2. use restrictions to single family and 3. size restrictions resulting in excluding groups is outside scope of “general welfare” and unconstitutional (falls under equal protection b/c recognizes low income as protected class under NJ constitution – b/c housing is basic human need)

WHEN ZONING = TAKING

Generally Must:

1. substantially advance legitimate state interests

2. must be a “tight fit” between interest promoted and regulation

3. for exactions/give backs, must have rough proportionality between burden on public of proposed development and the benefits to public of the give back

* nuisance-control measures are NEVER taking

* permanent physical occupation is ALWAYS taking

TAKINGS TESTS

1. Invasion (Loretto)

per se taking, payment required

2. Title Wipeout by Regulation (Lucas)

payment required, no justification of regulation necessary

3. Balancing Test (Penn Central)

state interests broad, must lose a substantial portion of value

Pennsylvania Coal v. Mahon (state law limiting coal that can be taken from under structures so they don’t fall)

· balancing test of 

1. state interest 

2. extent of the taking

· right to mine coal = property

· less value on state interest for one home

dissent:
likens it to a nuisance, protecting from harm different than providing a benefit “reciprocal benefits” shouldn’t require payment

* question of what loss is measured against when determined “total” – denominator problem

**basically overruled by Penn Central

Penn Central (state law for preservation prevents development over NY Penn station)

· based largely on Brandeis dissent in Penn Coal
· balancing test for takings
1. economic impact

2. interference w/ investment-backed expectations

3. character of the regulation / strength of gov’t interest

· high level of dimunition of value is tolerated

· state interest broadly defined

· takes into consideration alternatives available – all uses not foreclosed, just proposed use

· investments can be satisfied by TDR

(TDR) transferable development rights: allows an oner to transfer right to build to another parcel when prevented from building on existing cite by regulation

Loretto (state law req. apt. owners to build cable boxes on their buildings)

· where gov’t physically invades property ( taking per se, no balancing test, gov’t must pay

Keystone Bituminous (similar law to Penn Coal)

· new heightened role of denominator (measure loss against total available, not just on value of what was lost)

EXACTIONS

rely on different doctrine than taking, looks to link between legislation and privilege being granted (not interested in loss)

Nollan v. California Coastal Commission (want to condition building permit for house on easment allowing access to beach)

· essential nexus test between goal of exaction and the impact of the activity requiring permit/permission

· substantial justification of state interest required

Dolan v. City of Tigard.  (business owner wants to build across street, city wants to require bike path easement)

· essential nexus + rough proportionality
· must have evidence of actual benefits of exaction (not just possible)

Lucas v. South Carolina Coastal Commission (Coastal Zone Management Act passed and completely barred owner from building any permanent habitable structures on two lots)

· total deprivation of value is a per se taking, 

· if all value lost, doesn’t matter how compelling the state interest is and whether the rule actually serves the interest

· can’t avoid taking simply by reframing it as a “protection” akin to a nuisance (because then every law would be phrased that way)

· only exception is if state found existing law or common law (“background principles of nuisance and property law”) that already would have barred development, and new reg. merely codified it  OR  necessity (e.g. nuclear power plant on fault line)

Palazzolo v. State of Rhode Island (corporation run by guy owns coastal land for years, tries to develop and is denied, new rules past by commission, tries to develop again and is denied, guy takes personal ownership of land and tries to develop again and is denied, claims taking)

· if there is some value due to part of the land being developable, not a total taking

· doesn’t definitely answer whether can claim taking without proposing alternative development plans first

· no per se exception to takings clause just because regs. passed prior to legal ownership, still have to do Penn central analysis including “investor backed expectations” and whether they got property at lower price b/c of the regulations etc.

OPTIONS FOR STATE TO AVOID TAKINGS CLAIMS:

· require mitigation and then allow development

· restrict certain kinds of development versus all development in sensitive areas

· allow development in sensitive areas but make owners bear all costs of public protection, prevention (erosion control, flood control etc.)

· have a variance for hardship wipeouts in laws to protect law from being unconstitutional on its face

· offer TDRs to develop elsewhere and forbid development on site in question
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