I. PROPERTY LAW: 3 general rights

a. Right to Use / Possess

b. Right to Transfer

c. Right to Exclude

II. THE RIGHT TO EXCLUDE OTHERS: TRESPASS


a. Public Policy-Limitations on the Right to Exclude.

i. State v. Shack Ds entered upon private property against order of the owner to aid migrants employed and housed there.

1. Rule: Real property rights are not absolute; and “necessity, private or public, may justify entry upon the lands of another.
2. Sic utere tuo ut alienum non laedas=Use your property in such a way as not to harm others.  (Rights are relative and there must be an accommodation when they meet. 
3. Ct uses instrumental reasoning as opposed to making a constit. argument b/c interests of migrants more expansively served.  (2 step balancing approach:)

a. ID relevant social goal.

b. Which rule will best promote that goal?
4. Ct explicitly rejects formalism as deciding upon a conventional category and then forcing the present subject into it.
5. Ct held that not only could the migrants receive the state officials, but also guest (reasonably)—sees as fund. right to privacy which can’t be abridged by simple property rights.
ii. Notes on Trespass:
1. Trespass=an unprivileged intrusion on property possessed by another.
a. Trespass is privileged if (1) the entry is done with the consent of the owner (2) the entry is justified by the necessity to prevent a more serious harm to person or property (3) entry is encouraged by public policy.
b. Possible damages for trespass incl. damages, injunction, declaratory judgment.
b. Rights of Reasonable Access to Property Open to the Public
i. Uston v. Resorts Intl. Hotel, Inc. (1982) Because P was well known for his ability to count cards, he was excluded from D’s casino.
1. Rule: Owners of property open to the public do not have the right to unreasonably exclude particular members of the public.
a. Majority rule disregards the right of reasonable access applied in the above case.  Instead it grants to proprietors of amusement places an absolute right to arbitrarily eject or exclude any person consistent with state and federal civil rights laws.
b. right to exclude/reasonable access theory
c. The more private property is devoted to public use the more it must accommodate the rights which inhere in indiv. members of the publid.
III. COMPETING CLAIMS TO THE ORIGINAL ACQUISITION OF PROPERTY
a. Conquest
i. Property Rights Derived from Competing Sovereigns Johnson v. M’Intosh   P claimed title to a parcel of land through a grant from Native Americans, while D claimed the land based on a grant from the newly formed US govt.
1. Rule: The act of discovery gives the discovering sovereign the power to extinguish the native title of occupancy.
2. Marshall ct claims to be applying a kinder rule than that of conquest b/c it is admitting the existence of an Indian right to occupy the land.  However, the Ct then states that right to possession is only valid so long as the Indians were peaceful inhabitants, thereby immediately negating their rights.  Moreover, since abs. title cannot exist at the same time in different governments over the same land, the Ct reasons that it would be inconsistent to vest abs. title in the Indians as a distinct nation and country.
3. Marshall seems to looking at positive law and says not for courts of the conqueror to question the orig. justice/validity of the title taken by conquest.
b. How do Property Rights get distributed in the First place?
i. John Locke acorn analogy:
1. Idea of labor gets mixed in with idea of first possession
2. “For tis Labour indeed that puts the difference of value on every thing.”
3. 9/10; 99/100
4. Labor is a virtue
5. “natural rights” view of land, can be contrasted with positivist view of land which says just apply the law and don’t worry about justice or morality.
ii. Philosophy of Law
1. naturalism-Something that came about before man, from god etc., inherent in the nature of things
2. positivism-the law is what it is, not for the judge to decide what is right/wrong
3. utilitarianism—emerging concept in Pierson v. Post dissent by Livingston-greatest good for greatest number, tends to look at consequences of the rule for society as a whole; 
4. formalism: stick with rigid categories, precedents
a. attacks against:
i. relying on something decided 100 years ago in a different context
ii. the law should change with the times
5. instrumentalism: Id a goal; choose program to best meet the goal
a. attacks against:
i. judges need to make value choices, is this really a good idea?
ii. unpredicatable
iii. Current Indian Land Claims
1. One of the major reasons for adopting the Constit. was to settle Indian affairs power disputes between the feds and the states.
2. 1790 Trade and Intercourse Act prohibited non-Indians settling in Indian country w/o consent of the US govt., and to sales of tribal lands to anyone but US.  (This Act has been amended but stays in effect today.
a. Oneida Indian land claims against NY that prior transfers of title invalid.  
i. Dissenters argue barred by laches
iv. Homestead Acts and Land Grants; Squatter and Freed Slaves
c. Labor, Investment, and Possession
1. possession=physical possession + intent to control or exclude
ii. Wild Animals
1. Pierson v. Post – Post found a fox upon certain wild, uninhabited, unpossessed wasteland.  He and his dogs began hunting and pursuing the fox.  Knowing that the fox was being hunted by Post, and within Post’s view, Pierson killed the fox and carried it off.
a. Rule: Property in wild animals is only acquired by occupancy, and pursuit alone does not constitute occupancy or vest any right in the pursuer. 
i. Majority makes more of a formalistic argument by looking to Roman precedent and conceding while not fair, will provide predictability.
ii. Dissent instrumental/utilitarianism—more dead foxes
2. Popov v. Hayashi-Baseball case, ct used equitable principle of division since neither could present a superior argument as against the other.
iii. Oil and Gas
1. Law of Capture-Ownership occurs when you actually pump the oil, can take oil from neighboring grounds w/o liability.
2. Absolute Ownership-Each person entitled to what is underneath their ground, if someone comes along and take your oil it is theft.  (Problem is will need to hire a geologist).
3. Eliff v. Texon (Tex 1948) Law of capture does not insulate a land owner from the damages caused by the wrongful drainage of gas and distillate from beneath the land of another.
a. Held: Rule of Capture with a reasonableness caveat, i.e. Abs. ownership w/ rule of capture.  
i. Ownership occurs at capture so long as it is reasonably used (abs. ownership idea)
b. Policy: 
i. Promotes competition and fair play which is good for the economy.
ii. Autonomy and Freedom of the owners
iii. Tragedy of the Commons idea, with law of capture leads to waste since only bear a portion of the externalities
iv. Water
1. Terminology:

a.  reasonable use test-each owner must accommodate the interests of neighboring owners, alternatively, courts may have to balance interests of the parties

i. Factors: relative social values of usage, extent of harm to D, cost of prevention of harm, relative justice

b. correlative rights test-each owner to withdraw a specified portion of ground water, perhaps in proportion to percentage of aquifer underlies their land.

c. prior appropriation test-effectively granting rights to first investor of withdrawing the water

d. permit system-local / state government regulation

e. riparian-land adjacent to water

2. Evans v. Merriweather-upstream owner built dam across river on which he owned mill to increase amt. of water available for steam power.  Downstream mill owner across same river left with insufficient flow and sued to obtain damages and injunction.

a. Ct first looks at early cases “ex jure naturae” which held no disruption of natural flow.  Some more strictly held no diminution

b. Ct draws distinction btwn natural use of water and artificial usage.  Can you as much as need for natural, but for artificial must be reasonable.

c. Ct rejects natural flow idea and accepts reasonable use doctrine.  balancing test (case by case) to be decided by the jury.
i. factors:
1. purpose of use, suitability of use, economic value, social value,
2. extent/amt. of harm, ability to avoid/mitigate/use other methods, investment, justice
d. Where stream is small, and doesn’t supply water more than sufficient to answer the natural wants of the diff. proprietors living on it, none can be used for art., but where not wanted for nat. but not sufficient for each proprietor, then must be reasonable.  Reasonable to be decided by jury—here def. not since upstream used all.

e. Reasonable use theory is majority—“East Coast Rule”—leads to more litigation—water not as big an issue on the E. Coast

3. Coffin v. Left Hand Ditch Co.-P claimed owner of water by prior appropriation (diversion), Ds claim water based on natural flow;  Ps bust D’s dam—want reasonable use from Merriweather.

a. Ct holds for Ps under prior appropriation (“first in time first in right”) West Coast rule where climate more arid.
i. Climate does not support usage of both proprietors.

ii. Right to water acquired by priority of appropriation thereof, not dependent on locus of its application to the beneficial use designed.

iii. Ps argue that deed does not make mention of the prior appropriation but court dismisses.

iv. Ct thinks it makes sense to give priority to first people who may have diverted to more fertile ground.
v. Beneficial purpose limitation on common law rule of 1st appropriation—“use it or lose it.”
4. Policy Arguments:
a. Prior Appropriation:
i. Utilitarian approach-encourages, work and development; 
ii. Natural/Locke-1st possessor, possession through labor
iii. Water valuable out West, need to provide reliance for agriculture
b. Reasonable Use:
i. Less arguments over water is the East so ok to do on case by case basis
v. News:
1. International News Service v. Associated Press P (AP) sued to enjoin D (INS) from publg. as its own news stories obtained from early editions of P’s publications.
a. Rule: Publication for profit of new obtained from other news-gathering enterprises is a misappropriation of a property right.
b. Policy:
i. News as quasi-property right, news is valuable, first possessor/labor
ii. Instrumentalist argument-encourages competitive news gathering
iii. Brandeis dissent argues formalism despite seemingly unfair result-must leave to the leg. to solve if don’t like result.
c. Relativity of title issue—property rights may differ in respect to a particular object depending on who dispute is with—property rights more about relations with people as opposed to between people and things.
vi. Human Genes:
1. Moore v. Regents of The University of Calif.- (Cal 1990)-P claimed that Ds wrongfully used/profited from cells of P’s diseased spleen and other organs.

a. Rule: A person does not have a property interest in cell tissue—can’t support conversion claim b/c P did not expect to retain possession of his cells—no ownership interest.

b. Ct says ok to breach of fiduciary duty and lack of informed consent, but P needs conversion to get a piece of the patent profits.

c. 1st possessor (Mohr) vs. labor theory (researchers)--Ct says patent to distinct from the cells, points to the labor that was done to make them valuable.  Makes argument that cells are not unique in themselves although this apparently is not the case.

d. 1st section formalistic (Cali Statute on point); 2nd part is instrumentalist (should conversion be extended?)

e. Dissent makes compelling arguments based on ethics (crucial contribution) and equity (people have legal property interest in own body—unjust enrichment here.)

2. Complications-Ethics of illegal kidney trade, is commodization of human body a bad thing?
IV. POSSESSION REVISITED: ACQUISITION THROUGH ADVERSE POSSESSION

a. Adverse possession=means of acquiring title to real property: EASCOA—first three of “east coast”
i. Actual possession-In absence of a statute, means the ordinary use to which the land is capable and such as an owner would make of it.
ii. Continuous-can use tacking
iii. Open and Notorious-actual notice to true owner not rqrd, but that is the purpose of the rqrmt.
iv. Exclusive-record owner has been excluded, although occ. entry might not defeat claim; of for others to come on to land so long as done as a reasonable owner 
v. Adverse and Hostile (acting toward the land as if he owned it) CONSENT DEFEATS CLAIM!! 
1. *PRESUMPTION OF NON-PERMISSIVE USE

2. In some states must be in good faith/color of title/ or claim of right

3. To acquire A.P. against co-owner must explicitly ouster!

vi. For the Statutory Period 

b. Notes:

i. Most states agree on the above elements, but some have diff. statutory depending on whether the possessor has acted under color of title (defect in deed)/paid property tax on the land.  Some disagreement among states as to what entails adverse and hostile, some want claim of right, good faith, color of title etc.

1. When color of title exists it is conclusive evidence of adverse possession.

ii. No Adverse possession against the govt. for the most part.
iii. “Quiet Title”—lawsuit brought by the adverse possessor against record owner, asks for declaratory judgment.  Could also be a defense to an ejectment claim by the record owner.
iv. Tacking=attachment of periods of adverse possession by different adverse possessors in order to fulfill the requirement of continuous possession for the period proscribed by statute.

v. Prescriptive Easement=If scope of non-owner’s action is limited rather than general she may be granted a prescriptive easement rather than adverse possession.  (limited rights to use the property).  Same elements as adverse possession except actual possession replaced by actual use, also most courts drop the exclusive requirement.
1. *Can’t acquire negative easements by prescription

vi. Easement by Estoppel=Owner consents (encourages) + possessor reasonably relies/invests for long period of time.  (Holbrook v. Taylor)
c. Justifications Adverse Possession:

i. Rewarding person who is actually laboring on the land

ii. Promoting development of the land

iii. Promoting due diligence on one’s land.

iv. Continuity

v. Reliance interest of adverse possessor

vi. Rewarding who values land the most (Posner econ theory)
vii. Can think of as statute of limitations on trespass
d. How can an owner disrupt adverse possession?:

i. give permission

ii. file charges right away
e. Border Disputes

i. Brown v. Gobble-P and D disputed ownership of a 2 ft. wide tract of property on the boundary of their properties.  D presented evidence that both the Blevins and Fletchers who owned the D’s land from 1937-1985, believed they owned the boundary tract and treated the property as their own.  

1. Rule: The doctrine of tacking allows parties claiming adverse possession to use their predecessors’ conduct on the property to meet the time requirements of adverse possession.  (so long as parties connected by privity of title or claim.)

2. Adverse possession must be proved by clear and convincing evidence

f. Squatters

i. Nome 2000 v. Fagerstrom-Ds (Charles and Peggy) used a parcel of land owned by P (Nome) for various purposes from 1944-1987 but did not build a house on it until 1978.  Nome tried to argue that since the home was only on the land for 9 years could not meet adverse possession.
1. Rule: Whether a claimant’s physical acts upon the land of another are sufficiently continuous, notorious, and exclusive does not necessarily depend on the existence of significant improvements, substantial activity, or absolute exclusivity.

2. Hostility has nothing to do with possessor’s belief or intent, but rather whether the possessor acts toward the land as if he were the owner.
3. Use consistent with the use by a similarly situated owner is sufficient to est. a claim by adverse possession.

g. The Improving Tresapsser/Encroachment

i. Encroachment used to warrant an automatic injunction.  Today generally not unless done knowingly.

ii. Relative Hardship Doctrine used to balance the interests of the parties.  Generally monetary damages will be assessed/forced sale of property.
V. NUISANCE: RULES GOVERNING RELATIONS AMONG NEIGHBORS IN THE ABSENCE OF AN AGREEMENT

a. Background: Some kinds of land use conflicts are regulated by nuisance law—remedies for use of real property that a) Cause substantial harm and b) Unreasonably interfere in the use and enjoyment of neighboring property
i. Ct resolve land use conflicts in 4 basic ways:

1. Defendant has a privilege to act despite the harm (damnum abseque injuria)

2. Plaintiff’s has an absolute right to be free from harm

3. Reasonableness Test:

a. extent of harm to P

b. societal benefits of D’s activity compared to what society would lose by preventing the D from freely engaging in harmful activity

c. overall relative social costs and benefits of the conflicting land uses

d. availability of alt. means to mitigate or avoid the harm

e. which use came first

f. D’s motive

4. Prior Appropriation

ii. Possible Remedies:

a. Dismissal of the complaint

b. Damages

i. Most common measure-cost of restoration

ii. Diminution in the market value of the property

c. Injunction

d. Purchases Injunction

iii. Coase Theorem: 

1. Q: Should A be allowed to harm B, or should B be allowed to harm A?

2. A: We want to avoid the more serious harm and can’t answer this w/o knowing the value of what is obtained and the value of what is lost to obtain it.  Only thing that matter is maximizing social utility.

3. Nuisance cases are reciprocal, it doesn’t matter who is right or wrong.

4. How does this work? Free Market—let parties negotiate w/ each other.  If we had a perfect market with no transaction costs and everyone knew the value of everything then we could trust would come out to the correct result.
5. Who ever value it most will end up with the property.
6. Reality: Coase understands this is not how the world works, but says courts should try to approximate this by looking at C&B, not rights and wrongs.  Emotional values can be incl. into these issues.

b. Flooding

i. Armstrong v. Francis Corp. (1956)-D (land developer) drained off excess water from its land by means of culverts and pipes, thereby causing severe injury to its neighbor’s property.

1. Rule: A possessor of land is not privileged to discharge upon adjoining land, by artificial means, large quantities of surface water in a concentrated flow otherwise than through natural drainways, regardless of the means by which the surface water is collected and discharged.

2. Brennan says that while most states adopt common enemy rule, no state applies it literally.  Cts will read in a “reasonable use” approach which is flexible.  Factors include: amt. of harm caused, foreseeability, purpose or motive, value judgments
3. Common Enemy Rule: absolute freedom to ward your land from surface water
4. Civil Law Rule: absolute liability for interfering with natural flow of surface water to cause an invasion to another’s interests in use and enjoyment of land.
c. Pollution

i. Boomer v. Atlantic Cement Co. Cement Co. being sued for polluting the air.  P’s damages est. @ $185k and they are suing under nuisance.  Q: Should the court resolve the dispute by simply looking at the parties before it, or should it make a judgment after looking at the effects on the entire public?
1. Absolute injunction should not be granted b/c of the great disparity between the economic consequences to the parties.  Close plant, loss of jobs $45M v. $185k.  This is a Coasian theory problem.

2. Shows trend of moving away from absolute rules toward a balancing test, inherent idea of reasonableness.

3. Criticism is that it values the rich over the poor, may be hard to quantify everything.

4. The inherent tension to any court applying economic P.O.V is that they look at the overall costs to society instead of simply the parties before them.
d. Light & Air: Rejectment of Nuisance Doctrine: No Easement for Light and Air.
i. Fountainbleau Hotel Corp. v. Forty-Five Twenty-Five inc. – P sought to enjoin D’s construction of an addition that would block all sunshine from P’s hotel.
1. There is no legal right to the free flow of light or air from an adjoining parcel.

2. Ct says this is not a matter they can deal with, zoning issue.

3. Policy: light is less valuable than property and we want to encourage building.
ii. Prah v. Maretti-P sued to enjoin D from bdg. on his land so as to block the flow of sunlight to P’s solar heated house.
1. Property rights can change as society’s values change.

2. Dissent says unfair b/c no notice.

3. F/I

a. F: look only at the parties before the court, certainty, rights, leave this to the leg., P could have self-helped by purchasing the adjacent lot

b. I: balancing tests, social utility, change over time, social ramifications
VI. SERVITUDES: PUBLIC REGULATION OF PRIVATE AGREEMENTS RESTRICTING LAND USE

a. Servitudes: Legal device that creates a right or obligation that runs with the land or with an interest in the land.
b. Easement: A servitude where permission is intended to be perm. or irrevocable.
	Right to affirm. do smthg on neighbor’s land
	Right to prevent neighbor from doing smthg. on her land
	Right to force neighbor to do smthg affirmative on her land / 

	Neighbor’s duty to allow me to do smthg on her land


	Neighbor’s duty to refrain from doing smthg on her land
	Neighbor’s duty to affirmatively do smthg. on her land.

	Affirmative Easement
	Negative Easement: 4 types 
· Light  
· Air
· Support (Lateral)
· Stream (Art.)
NO Neg. Easement by Prescription
	Covenant


c. Easements

i. Creation by Express Agreement
1. Background

a. Affirmative easements were usually recognized only if they vested in owners of neighboring land for the benefit of the use of the land; they were appurtenant to the benefited land.  (personal easement-in gross)

b. With the exception of prescriptive easements, easements by estoppel, implication, and necessity, and constructive trusts, easement must be in writing to be enforceable under the statute of frauds.

c. Requirements for the Burden to Run with the land:
i. Writing: required writing is the original, satisfied even if not incl. in subsequent deeds, so long as in chain of title

ii. Intent: intent of the grantor to be bound; may be clearly stated

iii. Notice: 3 types

1. actual: did the subsequent owner in fact know

2. inquiry: visible signs a reasonable buyer would further investigate

3. constructive: recorded with proper reg. of deeds, title search would lead to discovery “should have known”

d. Requirements for the Benefit to Run with the Land: Writing, Intent: was this appurtenant (presumption) or in gross

2. Appurtenant vs. In Gross

a. Green v. Lupo-trailer park case, P granted D a deed release upon the sale of his property on the condition what when D acquired title he would grant P and easement.  It was unclear whether the easement was meant to be appurtenant (run with the land) or in gross (personal)

i. Rule: An easement is not personal if there is anything in the grant to suggest that it was intended to be tied to the land.  
ii. Presumption of easement appurtenant and if appurtenant presumption it runs with the land for subdivisions.
3. Scope and Apportionment of an Appurtenant Easement

a. Cox v. Glenbrook Co. D owned land subject to an easement for access from Cox’s land; the parties contested the extent of the easement when D wanted to subdivide his land and allow subsequent owners to use the easement, also wanted to widen.
i. Rule: When the grant is unclear, the extent of the easement must be construed as broadly as necessary to carry out the purposes for which it was granted.

ii. Ps tried to argue just for family of original grantee, but Ct thought it was erroneous, grant was not for the person but for ingress/egress of the land.

iii. Ok for holder of an easement to prepare, maintain, improve, or repair for the purposes the easement was created, but can’t cause undue burden on servient estate.  (could not widen the road)
4. Scope and Apportionment of an Easement in Gross: Cts look at three factors in determining the scope of an easement: (1) the burden the use causes, (2) the type of use proposed, and (3) whether the easement is alienable.  Most courts will allow the subdivision of a dominant tenement even if the usage of the easement is increased thereby, unless the grantor has spec. forbidden subdivision.
a. Henley v. Continental Cablevision P granted telephone company the right to construct and maintain telephone and electrical systems that D licensed in order to install cable services.  P sought additional payment.
i. Rule: Easements in gross are freely transferable.

ii. Policy: most easements in gross for utilities, if had to bargain with each home owner would be unable to function.

iii. Ct also looks to changing circumstances, although agreement did not specify cable, it did reference other sources of “communication.”   Also intent of the parties—homeowners wanted utilities.
5. Modifying and Terminating Easements:
a. Easements last forever unless they are terminated:

i. by agreement in writing (release of the easement by the holder)

ii. by their own terms—for example, if the deed conveying the easement expressly states that it is to last for ten years0

iii. by merger, when the holder of the servient estate becomes the owner of the dominant estate

iv. by abandonment, if it can be shown that the owner of the easement, by her conduct, indicated an intent to abandon the easement

v. by adverse possession or prescription by the owner of the servient estate or a third party

b. “marketable title acts” many states have enacted such acts which may require that easements, along with other encumbrances on property interests, be re-recorded periodically to be binding on future purchasers.

ii. Creation by Implication

1. Prescriptive Easements:
a. Elements similar to Adverse Possession:

i. Adverse “use” rather than possession

ii. Open and notorious

iii. Adverse and Hostile----->Acquiescence (assume no permission unless for public use)
iv. Continuous

v. Statutory Period

1. Exclusivity usu. dropped

b. NO NEGATIVE EASEMENTS BY PRESCRIPTION

i. No SoL because not trespassing so no reason for true owner to bring a claim.

ii. No Notice to true owner

c. Community Fees Store, Inc. v. Northeastern Culvert Corp.  Community Feed Store claimed a prescriptive easement over a portion of a gravel area used by its vehicles but owned by Northeastern.  Trial court found for Northeastern because use was not stated with enough specificity to est. a prescriptive easement and that the use was consensual.
i. Rule: A general outline of consistent use is sufficient to est. a prescriptive easement.

ii. Rule: Presumption with Prescriptive Easements that the use is adverse.  (unless used by the general public-policy reasoning to make people share their land).

iii. Ct also used tacking here.

iv. Ejectment: An action to oust someone in possession of real property unlawfully and to restore possession to the party lawfully entitled.
d. Although trad. the public could not acquire an easement by prescription because of difficult of proving continuity of use (how do you define public), the modern trend is that the public may acquire prescriptive easements, while often presuming that public access to private land is permissive in the absence of clear evidence to the contrary.
2. Licenses-

a. Permission to temporarily enter a property, often limited to a specific purpose.  

b. Usually revocable at will be the grantor.  

c. No writing is required to create a license and many licenses are implied by the circumstances.

d. Revocable licenses cannot be transferred or left by will.

3. Easements by Estoppel (Irrevocable Licenses)-Courts may prevent a real property owner from revoking a license if the owner grants the licensee the right to invest in improving property or otherwise induces the licensee to act in reasonable reliance on the license.  The doct. of easement by estoppel effectively converts a revocable license into an irrevocable easement.
a. Holbrook v. Taylor-Ds gave permission for a haul road to be constructed on their property.  The road to be used by nearby mine, D, and D’s tenant.  Ps purchased the adjacent lot and used road to construct home.  After home complete, Ps cont. use of road, made improvements/maint.  Dispute arose when D blocked the road (wanted $).  Ps claimed easement by estoppel.
i. Rule: Where use of a roadway, improvements to and maint. of a roadway all have occurred with the tacit approval of the landowner, the landowner is estopped from barring access to the improving party.
4. Constructive Trusts-A trust that arises by operation of law whereby the court imposes a trust upon property lawfully held by one party for the benefit of another, as a result of some wrongdoing by the party is possession so as to avoid unjust enrichment.
a. Rase v. Castle Mountain Ranch When a buyer takes title w/ knowledge of an occupant’s expectation of long-term occupancy and subject to seller’s condition that the occupants license not be terminated, the buyer hold the land in constructive trust for the occupants.
i. Very flexible doctrine, seems like a way of saying this law is unfair so we’re going to give land to someone else.
5. Easements Implied from Prior Use
a. Cts imply easements from prior use when the use was in place at a time a single parcel of land was divided into two parcels.
b. The implied easement from a prior use theory permits courts to reach results reasonable parties would have reached had they discussed the matter.  The emphasis is on the parties’ likely intent at the time of severance (not at time of trial)
c. All of the following elements are necessary for an easement implied from prior use:
i. the unity of ownership is severed (i.e. common owner)
ii. the use was in place before the parcel was severed (i.e. a pre-existing or prior use)
iii. the use must have been visible or apparent at the time of the severance; and
iv. the easement is reasonably necessary for the enjoyment of the dominant estate (while abs. nec. needed for easement by nec.)
6. Easements by Necessity
a. Elements:
i. Common owner severed the property (unity of ownership);
ii. Necessity for egress and ingress existed at the time of the severance (the severance caused the necessity); and 
iii. The easement is strictly necessary for egress from and ingress to the landlocked parcel.
iv. Notes:
1. A court will not imply an easement by necessity for egress and ingress unless the severance of the property caused the dominant estate to be landlocked.
2. No easement will be implied by necessity unless the easement is strictly necessary for egress and ingress.
3. A problem peculiar to easements by necessity is physically locating the easement on the servient estate.  Generally, the servient estate owner has the first opportunity to locate the easement, having due regard for the dominant estate holder’s situation.
v. Policy:

1. To effectuate intent of the parties-presumption that whenever someone conveys property they convey whatever is necessary to put the property to beneficial use despite and omission to make any such express provision.

2. To promote efficient land use.  Prevent land from becoming land-locked.
b. Finn v. Williams-P’s land entirely landlocked after its purchase from Williams.

i. Rule: Where an owner conveys a portion of his land which has no outlet except over the land of the grantor, or of strangers, an easement by necessity exists over the retained land of the grantor.
d. Covenants

	Right to affirmatively do smthg on neighbor’s land/ neighbor’s duty to allow me to do smthg. on her land
	Rt. to prevent neighbor from doing smthg. on her land / Neighbor’s duty to refrain from doing smthg. on her land

_______________________

Negative Easements: light and air, lateral support, flow through art. stream (these are the 3 trad. rules of application)
	Rt. to force neighbor to do smthg. affirmatively on her land / Neighbor’s duty to affirmatively do smthg. on her land

	Affirmative Easement
	(Negative) Covenant
	(Affirmative) Covenant


Note for Requirements to Run: 1st three same as easements; For an E.S. just need first 4—would allow for injunctive relief; All 5=real covenant that runs with the land--can get damages/injunction relief.   
*Note: Keep in mind that while these are the requirements to run, even if an element is not met, the servitude is still binding on the original parties.
i. REQUIREMENTS TO RUN: (make sure to analyze the benefit and the burden)*
1. Writing
2. Intent to run with the land  
3. Notice---actual (subj. test, did they actually know), inquiry (would a reasonable person who inspected the property ...), constructive (what would a reasonable person have found out by doing a title search) 

4. Touches and concerns the land

5. Privity—Need Horiz and Vert. 
ii. Creation of Covenants

1. Elements in more Detail:

a. Writing=sales literature does not count, restriction must be in the document transferring the property interest or chain of title

b. Intent to Run=magic words i.e. “is intended to bind future owners” (if silent there is a presumption that a covenant benefiting neighboring land was intended to run so long as T&C, if non-neighbor must be named);  Look to whether benefit and burden run.
c. Notice=

i. actual=buyer actually told about it

ii. inquiry=if any cond. of the premises indicated that the property was burdened by a covenant

iii. constructive=recorded in the registry of deeds

1. not as important when analyzing the benefit side

d. T&C=must concern occupation and enjoyment, must affect parties’ interests as landowners (this rqmt shows why covenants in gross don’t run)
e. Privity=

i. Horizontal=relationship btwn orig. covenanting parties

1. simultaneous; ex. LL&T, easements 

2. instantaneous; time of sale.  (no neighbors by fence, after the sale)
ii. Vertical=relationship between the orig. covenanting parties and subsequent owners of each parcel; under strict vert. privity doct., the grantor must not retain any future interest i.e. sale ok but not lease.
1. not satisfied when:

a. successors in interest who have an estate of lesser duration that prior owner

b. owners who derive their title from the grantor who imposed the restriction but who purchased their land before the sale of the parcel burdened by the covenant.

2. Express Agreement

a. Davidson Bros., Inc. v. D. Katz & Sons, Inc. Having incl. in a deed a restrictive covenant that the property being conveyed would not be used as a supermarket, P, the grantor, sought to enforce the covenant against Housing Auth (D), a subsequent purchaser with actual notice of the covenant.
i. Rule: A noncompetition covenant will be enforced against a subsequent purchaser with actual notice if the covenant is reasonable.

ii. “Reasonableness Factors”

1. intention of the parties when the covenant was executed

2. if consideration was paid in exchange for the covenant

3. whether the covenant clearly and expressly set forth the restrictions

4. whether the covenant was in writing and recorded

5. whether the covenant was reasonable in time/duration

6. whether an unreasonable restraint on trade

7. whether interfered with public interest

8. whether changed circumstances now make covenant unreasonble

a. the hardship which enforcement at the present time will impose on the covenantor (or his successor) has substantially increased since the time of the covenant due to unforeseen circumstances 

b. the benefit which enforcement will give to the covenantee has sub. decreased.
b. Whitinsville Plaza v. Kotseas-CVS case
i. Rule: A covenant restraining competition will be enforced if it is reasonably limited in time and space and consonant with the public intetest.
3. Implied Reciprocal Negative Servitudes in Residential Subdivisions: 

a. Binds buyers in a planned development community even though the grantor omits to incl. the mutual restrictions in subsequent deeds.
b. Solves problem of an earlier buyer wanting to enforce a covenant against a later buyers.

c. Elements:

i. Common Scheme of Development

ii. Developer’s Intent

iii. Notice

iv. Numerous Covenants

d. Terminology:

i. Grantor Covenant: Promise by developer to restrict remaining lots

ii. Grantee Covenant: Promise by buyer to restrict her usage

e. Evans v. Pollock (1990)-P sought to enjoin the commercial use of unrestricted lots within a subdivision where a majority of the lots contained a restriction against commercial use.
i. Rule:  A general plan of subdivision restriction need not be incl. in the deeds of all tracts for the doctrine of implied reciprocal negative servitude to apply.
iii. Interpretation of Ambiguous Covenants
1. Blevins v. Barry-Lawrence County Assoc. for Retarded Citizens-Ps contended that a group home for retarded adults violated the restrictive covenant on the land which incl. lang: “for residential purposes only” and “single or double family dwellings.”
a. Rule:  Ambiguous restrictive covenants should be read narrowly to allow the least restrictive use of the land.

b. Cts trad. interpret ambiguous covenants in the manner that would be least restrictive to the free use of land.”
iv. Public Policy Limitations on Enforcement of Covenants

1. Restraints on Alienation

a. Grantor Consent Clauses

i. NW Real Estate Co. v. Serio (1929)-D incl. a covenant in a deed preventing its grantees from selling a property before a certain date w/o its consent.  The grantees attempted to sell the property to Serio (P) before the required date, and D refused to consent.  
1. Rule: Covenants restraining a grantee’s ability to sell property are in consistent with a grant of fee simple and are thus invalid.

2. Public Policy:

a. Don’t want dead hand control

b. Encourage free use of land

c. Encourage sales of land

d. Inefficiency or delay in sale of land 
ii. Riste v. Eastern Washington Bible Camp (1980)-Eastern Wash. Bible Camp (D) sold land in a subdivision w/ the restriction that the “No residents/occupants of these premises shall conduct themselves i n such a manner as to be in conflict with the general practices and principles of the [church]...need written consent of the seller [church] and that restricting to members of the church reasonable. 
1. Rule: A restrictive restraint on the sale of fee simple title is a violation of public policy.
b. Consent of the Association

i. Aquarian Foundation, Inc. v. Sholom House, Inc. (1984) Consent clause stating HOA could “arbitrarily, capriciously, or unreasonably” withhold its consent.
1. Rule: A clause in a condo dec. permitting the association to arbitrarily withhold its consent to transfer a unit constitutes an unreasonable restraint on alienation.

2. Even though there was a reverter clause for compensation, it was not triggered until there was a sale and no time limit so the association’s obligation was illusory.
c. Pros and Cons of Grantor Consent Clauses

i. Pros:

1. Elimination of Nuisance Litgn

2. Freedom/Flexibility to live in type of neighborhood

3. Orig. grantor may be less likely to sell otherwise

4. Value^

ii. Cons

1. Could be cover for discrimination

2. economic efficiency

3. sell to whomever/freedom impinged

4. dead hand control

d. Rights of first refusal

i. Wolinsky v. Kadison (1983) Board of Directors for a condo complex exercised its right of first refusal regarding P’s offer to purchase a condo.  P alleged she was refused on the basis that she was an unmarried woman who planned to occupy the unit with her children.
1. Rule: No person shall be denied the right to purchase or lease a unit because of race, religion, sex, sexual preference, marital status, or national origin.

a. A board must exercise a right of first refusal reasonably upon consideration of the prospective purchaser’s qualifications.  Criteria:

i. whether the reason for exercising the right of first refusal is rationally related to the protection, preservation or proper operation of the property

ii. whether the power was exercises in a fair/nondiscriminatory manner.
e. Restrictions on Leasing

i. Woodside Village Condo Assoc. v. Jahren (2002)-P brought an action against a condo member, D, seeking enforcement of condo. leasing restrictions.
1. Rule: Restrictions passed by a condo. assoc. will be presumed valid unless shown to be arbitrary, against public policy, or in violation of a fund. constit. right.

2. Note* There is a stronger presumption of validity when a condo. restriction is made at the time of declaration vs. post-declaration.

3. Rst (Third) requires unanimous approval for any amendment to a condo dec that would restrict use or occupancy or deprive any owner of a significant property right; however, this rule is subject to being disclaimable if so provided in the declaration.
2. Racially Discriminatory Covenants

a. Shelley v. Kraemer-Ps sought to oust the Ds (negroes), from their recently purchased property on the grounds that it was subject to a racially restrictive covenant.
i. Rule: EP of 14th prohibits judic. enforcement by state courts of restrictive covenants based on race or color.
b. Evans v. Abney-When Senator Bacon’s intention to provide a park to be used excl. by white people became unenforceable after being held unconstit., the Ga. SC ruled that the trust had failed.  Trust property reverted to Bacon’s heirs.
i. Rule: The cy pres doct. is not applicable when the testator would presumably have pref. to have the whole trust fail if the particular purpose of the trust became impossible to accomplish.
v. Modifying and Terminating Covenants

1. Changed Conditions

a. El Di, Inc. v. Town of Bethany Beach (1984)-P (Bethany Beach) sought to enforce a restrictive covenant prohibiting the sale of alcoholic beverages, even though the nature of the neighborhood had changed greatly since the creation of the covenant.
i. Rule: A restrictive covenant will not be enforced where a fundamental change in the nature of the neighborhood has made the purpose sought by the covenant unattainable.
2. Relative Hardship-A covenant will not be enforced if the harm caused by enforcement, that is, the hardship to the owner of the servient estate, will be greater by a considerable magnitude than the benefit to the owner of the dominant estate.
3. Other Equitable Defenses

a. Acquiescence to violation by the servient estate

b. Unclean Hands-violation by the dominant estate holder

c. Abandonment-violations by other owners in the restricted parcels

d. Estoppel

e. Laches

f. Marketable Title Acts

g. Other Ways to terminate covenants:

i. merger

ii. lang. in instrument

iii. release

iv. prescription

VII. PROPERTY AND TIME: THE ESTATE SYSTEM

a. Present and Future Interests

i. freehold interests ownership interests
ii. nonfreehold nonownership interests: tenants, easement holders, covenants

iii. fee simple absolute Present and Future Full Possessory rights, now and in the future.  Can sell, divide, devise it, if dies intestate heirs will inherit.  Indefinite and potentially infinite duration.
iv. defeasible fee Fee simples w/ potentially infinite duration that can be term. by the happ. of a spec. event.

1. fee simple determinable estate which automatically terminates on the happening of a stated event and goes back to the grantor.
a. possibility of reverter 
2. fee simple subject to condition subsequent When the grantor retains the power to terminate the estate of the grantee upon the happening of a specified event

a. right of entry power of termination by the grantor upon the happ. of a specified event
3. fee simple subject to executory limitations When the future interest in a defeasible fee belongs to someone other than the grantor
a. executory interest future interest held by third party
v. reversion future interest of a life estate wherein it reverts to the grantor upon the death of the grantee
vi. remainder future interest of a life estate in a third party
vii. vested remainder remainders to persons who are identifiable at the time of the initial conveyance and for whom there are no conditions precedent
1. absolutely vested remainder not subject to change
2. vested remainder subject to open vested remainder which may be divided among persons who will be born in the future
3. vested remainder subject to divestment vested remainder that may be destroyed by and event that occurs after the orig. conveyance.
viii. contingent remainder not ascertainable at time of conveyance because of either: (i) condition precedent; or (ii) unascertained persons
b. Problems on Estates

i. Owners cannot create new types of estates!

ii. There is a presumption against forefeitures.

iii. A remainder cannot follow a fee simple interest, only a life estate.

iv. Since there are only 2 future interests that can be created in a transferee, if it is not a remainder b/c the preceding estate is not a life estate, it must be an executory interest.

c. Interpretation of Ambiguous Conveyances: Presumption Against Forfeitures and the Grantor’s Intent

i. Wood v. Board of County Commissioners-P claimed that a grant of land to the Comm. of Freemont County (D) was subject to a condition subsequent that the land be used as a hospital.
1. Rule: A grant of fee simple determinable must clearly state that the estate will terminate if not used in accordance with the grant.

2. There is a presumption against forfeitures in the law, thus, any grant purporting to cause such a forfeiture will be strictly construed against the grantor absent clear intent otherwise.  Although the grantor’s intent, if realizable, typically prevails, ambiguous grants give rise to public policy considerations—in the above case, the free alienability of property.
d. Rule Against Perpetuities

1. Invalidates future interests that may vest too far into the future.  Future interests are invalid unless they are certain to “vest” or fail to vest within the lifetime of someone who is alive (“in being”) at the creation of the interest or no later than 21 years after her death. 

2. The rule is designed to prevent remoteness of vesting and thereby leave control of the wealth of the world more in the hands of the living than in the hands of the dead.

3. HOW TO DO A RAP PROBLEM:

a. Identify the present and future interests

b. Is this a future interest that is subject to the rule?:

c. Exempt from F.I. are all those that vest in the grantor, also all vested remainders.  

i. So only what is left is subject to RAP:

1. Exec. interest

2. Contingent remainders

3. Vested remainders subject to open
4. Whether the future interest violates the RAP.  (key is to figure out when you know who is going to get the property).

5. If rule does invalidate this conveyance, how would a court re-write the rule?
e. Racial Conditions

f. Duties of a Life Tenant: Waste

i. Moore v. Phillips (1981)-P and her son sued as remaindermen to recover damages fort the deterioration of a farmhouse resulting from neglect by the life tenant, P’s mother.  D raised laches and estoppel as affirmative defenses, which the trial court sustained, but on appeal was reversed.  
1. Rule: A defense of either laches or estoppel will not bar recovery in an action for permissive waste when no party was prejudiced.

a. permissive waste failure of the tenant to exercise ordinary care of a prudent man for the preservation and protection of the estate
b. ameliorative waste occurs when there has been a material change in nature of the property (maybe even an improvement)
c. voluntary waste commission of some deliberate or voluntary destructive act

d. remainderman a person who has an interest in property to commence upon the termination of a present possessory interest.
VIII. LANDLORD-TENANT RELATIONS

a. Leasehold Estates

i. A tenant has a present possessory interest.

ii. Can think of as a covenant, satisfies the test so lessee doesn’t lose rights if landlord sells.
iii. Under the SoF, most states require that leases of more than one year be in writing, while leases of one year or less are enforceable whether they are written or oral.
iv. Landlord rights:

1. Right to receive rent;

2. Right to have premises returned intact subject to normal wear and tear

3. Right of reversion; right to regain possession

b. Conflicts about Rent

i. If tenant breaches lease by ceasing rent payments the LL can:

1. Accept the tenant’s surrender-means not obligated to pay future rent.  LL can still sue for back rent, damages.

2. Re-let on the tenant’s account-means refusing to accept the surrender, actively look for new tenant to mitigate the damages.

3. Wait and sue for the rent at end of lease term.

ii. Traditional rule was that the landlord has not duty to mitigate damages.  Most states have changed through judicial decision or statute that there is a duty to mitigate.

iii. Sommer v. Kriedel-P did not attempt to relet the premises he had leased to D, even though the opportunity to do so existed and D has specifically informed P he was unable to go through with the lease for personal reasons and asked for acceptance of his surrender.
1. Rule: A landlord has an obligation to make a reasonable effort to mitigate damages when a lessee “surrenders,” meaning that he must make a reasonable effort to relet the premises.
c. Conflicts About Occupancy.  Assignments and Sublease

i. Assignment-conveys all the tenant’s remaining property interests without retaining any future rights to enter the property
ii. Sub-Lease-tenant retains some future interest or the right to control the property in the future.

iii. Differences:

1. Difference in vertical privity, b/c with assignment, T1 gives up all his interest whereas with T2, does not.

2. This idea factors into damages, so in the sub-lease where there is not vert. privity, have equitable servitude can only get injunction whereas in an assignment, could get both (convenant)

3. Q of whether the rent is damages.  Usu. when landlord sues, it is b/c rent has not been paid.  

4. In both of these cases the landlord retains a contractual relationship with the original tenant under contract law.  

iv. When it comes to assignment and sub-lease, 3 poss:

1. silent=courts assume tenant has such a right (promotes alienability of property)

2. says can assign or sub-lease with LL consent (Slavin)

3. Prohibited all together 
v. Slavin v. Rent Control Board-When P sought a cert. of eviction in an attempt to evict a tenant for violation of a lease provision requiring the LL’s consent for another person to occupy the premises, the Board (D) refused to issue the cert. on the ground that P had acted unreasonably.
1. Rule: A lease provision rqrg the LL’s consent to an assignment or sublease permits the LL to refuse arbitrarily or unreasonably.
d. Tenant’s Rights to Habitable Premises
i. Terminology:

1. When a LL and tenant enter into a lease, the LL promises neither she nor anyone else will interfere with the tenant’s lawful possession.  This promise, implied in all leases, is called the covenant of quiet enjoyment.  
2. If the LL violates the warranty of quiet enjoyment, the vacating tenant is said to have been constructively evicted by the LL’s conduct.  

3. Constructive eviction-a failure or interference on the LL’s part with the tenant’s intended enjoyment of the premises, in such a way that the tenant is deprived of enjoyment of those premises. 

a. elements:
i. intentional (actual or inferred) acts of LL that breach a duty owed

ii. cause substantial interference with the tenant’s enjoyment or make property unfit for what is was leased.

iii. TENANT VACATES THE PREMISES
iv. within a reasonable time after the LL’s action

b. A tenant who meets these elements is thereafter relieved from the obligation to pay rent.

4. warranty of habitability-An implied warranty requiring that rental premises be offered and maintained in a physical condition that provides safe, decent, and habitable housing for tenants.  Also consistent w/ the idea that LLs should comply with the stds found in bdg. and housing codes enacted my local governments. [don’t have to move out]
a. elements:
i. LL must have notice of the condition

ii. defect must be substantial

iii. LL must have been given a reasonable time to repair and has not done 
5. constructive eviction-An action whereby the LL renders the property unsuitable for occupancy, either in whole or in part, so that the tenant is forced to leave the premises.

ii. Minjak Co. v. Randolph-“health spa” After Ds withheld their rent due to the condition of the loft space they were leasing, P (landlord) brought suit for non-payment, and Ds counterclaimed for breach of warranty of habitability.  App. Ct held that the doct. of constructive eviction could not provide a defense to the non-payment b/c Ds had not abandoned possession of the demised premises.
1. Rule: A tenant may assert the defense of constructive eviction for the nonpayment of rent, even if he or she has abandoned only a portion of the demised premises due to the LL’s acts.

iii. Blackett v. Olanoff D and other tenants vacated an apt. bdg. owned by P.  P sued for rent due and owing.  Ds alleged their rt. to quiet enjoyment had been substantially impaired by the LLs.  P had rented nearby property to a club.
1. Rule: Where a LL permits conduct of third persons which substantially impairs the right of quiet enjoyment of other tenants, it is constructive easement.
iv. Javins v. First National Realty Corp. (1970) D refused to pay rent due to numerous housing code violations.
1. Rule: Leases of urban dwelling units contain an implied warranty of habitability, and breach of this warranty gives rise to the usual remedies for breach of contract.

2. The implied warranty of habitability is found to be coextensive with the requirements of the housing code in some jurisdictions.  In others it is more evidence of breach of warranty.  The breach of one covenant by the LL excuses the tenant’s counterperformance [breaches of mutually dependent covenants].  The lease is treated as a contract rather than as a conveyance of real property under these theories.  
v. Notes:

1. Allowing the tenant to raise the LL’s violation of the housing code or analogous failures to provide habitable premises makes eviction proceedings considerably more complicated.  Because of this, the defense seems to contradict the policy underlying summary process statutes, whose purpose was to provide the LL with relatively expeditious proceedings for eviction of tenants who were violating the terms of the lease.

vi. Remedies

1. A landlord’s complaint may seek:

a. payment of back rent 

b. possession of the premises (eviction)

c. damages resulting form tenant’s breach of lease

2. A tenant may sue LL first and seek

a. damages resulting from LL’s negligent maint. or comp. for injuries resulting form LL’s failure to comply with the housing code

b. injunction ordering repairs so as to comply with terms of lease/housing code

3. If LL breaches lease by physically banning the tenant from the property, tenant’s obligation ceases entirely

a. placement of new lock on door constitutes actual eviction

b. tenant may sue LL for damages for trespass and may seek and injunction ordering LL to reconvey possession of premises.

c. if LL only bars tenant from part of leased property, T has the right to move out before end of lease and will not be liable for rent after moving out

d. if he stays, T is obligated to pay rent completely even though the tenant continues to occupy the rest of the premises

IX. CO-OWNERSHIP AND FAMILY PROPERTY

a. Varieties of Common Ownership

	
	Tenants In Common
	Joint Tenant
	Tenants By The Entireties

	Way Divided
	Can be Different % (10, 30)
	Always 50/50;  25/25/25/25—Idea is that everyone’s interest was created at the same time. 
	Always 50/50—only available to married couples

	Right of Survivorship—one co-tenant ties
	Goes to heirs or divisees
	Goes to remaining co-owners, regardless of what the will says
	Right of survivorship cannot be destroyed

	Right to Transfer –1 co-tenant independently transferring interests
	Can Do
	Can transfer, but you have then destroyed joint-tenancy and created tenancy in common
	No, need permission of co-tenant

	Creditor of 1 co-tenant can attach interest
	Yes, creditor can attach to debt that one co-tenant owes
	Yes, creditor can reach one individual’s joint tenant property which destroys joint tenancy and makes it co-tenants. 
	No, generally not


i. Olilvas v. Olivas-Because of a lengthy delay between the Olivases’ divorce decree and the property division, Mr. Olivas waited several years before seeking rent from Mrs. Olivas, who had remained in their home.
1. Rule: When a spouse departs a residence held as community property due to marital friction, a constructive ouster is effected.

a. ouster-The unlawful dispossession of a party lawfully entitled to possession of real property.
b. Tenancy by the Entirety

i. Sawado v. Endo-P sisters, who were injured when struck by a car driven by D and unable to obtain satisfaction of their judgments from D’s personal property, sought to set aside a conveyance by D and his wife of some land which had been held by them as tenants by the entirety.
1. Rule: The interest of one spouse in real property, held in tenancy by the entirety, is not subject to levy and execution by his or her individual creditors absent consent of both parties.

2. Note: About half the state continue to recognize tenancy by the entirety as a valid institution.  The majority of these states are aligned with Sawada on the interpretation of the Married Women’s Act: one spouse alone cannot assign his or her interest in a tenancy by the entirety.  This if of great significance for general creditors, as they can only reach property which the debtors can voluntarily assign.  This consequence of tenancy by the entirety is one of its primary attractions.
c. Notes:

i. One cotenant cannot obtain adverse possession against another unless the possessing tenant makes clear to the nonpossessory tenant that he is asserting full ownership rights in the property to the exclusion of the other cotenants.  need ouster
X. GOVERNMENTAL CONTROLS ON LAND USE: ZONING, ENVIRONMENTAL LAWS, AND THE TAKINGS CLAUSE
a. Background

b. The “Public Use” Rqrmt.

i. Kelo v. City of New London-Landowners brought suit against the City of New London alleging that the condemnation of their property by use of eminent domain was an illegal “taking” in violation of the 5th Amend.
1. Rule: A development plan to revitalize an economically distressed city involving the acquisition of property by the power of eminent domain qualifies as a “public use” within the meaning of the Taking Clause of the 5th.

2. Analysis: Cts have seesawed over the proper interpretation of the public use doctrine.  Some have advocated the position of J. Kennedy that the benefits of the intended use predominate over the private nature of the use.  Others have follwd the test that the property cannot be “taken” unless the nature of the property justifies the taking.  Others would restrict the doct. to that of any property being “taken” must then by publicly owned, such as for use in building hwys.  This case signals that the Court’s vacillation is over, economic “takings,” if benefitting the public in some imagined tangible way are not deemed constit.  

3. eminent domain The governmental power to take private property for public use so long as just compensation is paid therefor.

4. fifth amendment Provides that no person shall be compelled to serve as a witness against himself, or be subject to trial for the same offense twice, or be deprived of life, liberty, or property w/o DP.

5. takings clause Provisions of the 5th prohibiting the government from taking private property for public use w/o providing just compensation thereafter.
c. Hist. Background: the birth of regulatory takings and the survival of state zoning power

d. The regulatory takings doctrine

i. Miller v. Schoene-Under the auth. of a Vir. statute, a state official ordered the P to cut down certain infected cedar trees.
1. Rule: The state does not exceed its constit. powers by deciding upon the destruction of one class of property in order to save another which, in the judgment of the leg. , is of greater value to the public.

2. One of the dist. features of the police power as it affects private property is the preference of the public interest over the private property interests of the individual.

a. police powers The power of a state or local govt. to reg. private conduct for the health, safety, and general public welfare.
ii. Penn Cent. Transp. Co. v. NYC Because Penn Cent. terminal was declared a “landmark” under NY law, restrictions were placed on the use and alteration of the terminal site.
1. Rule: A landmark preservation statute which restricts the exploitation of sites determined to be “landmarks” does not effect a “taking” of the property so designated for a public use within the meaning of the 5th Amendment.

a. diminution in property value alone is not a taking otherwise govt. couldn’t function

2. Penn Central “Balancing Test”

a. Econ. harm to the property owner

b. Extent to which reg. has interfered with reasonable investment backed expectations

c. Character of the govt. action
iii. Lucas v. SCCC South Carolina’s Beachfront Mgmt. Act barred Lucas (P) from erecting homes on two parcels of land near the ocean.  Scalia draws a 100% line.  But what about the denominator problem.
1. Rule: The state must comp. a landowner when a reg. action denies the owner econ. viable use of the land, unless the prohibited use constitutes a nuisance.
XI. Instrumentalism/Utilitarian examples

a. International News case-decision promotes competitive news gathering while dissent by Brandeis says, whoa, we really need to stick to formalism.

b. Left Hand Ditch decision of “first in time, first in right” prior appropriation to encourage agricultural development.

c. Grantor consent clauses struck down in Bible, Serio.  Found to violate public policy whereas there was not a problem in the formation.

d. Relative Hardship Doct. of Encroachment highlights the tension between formalism and instrumentalism—do we want to rip down a building over an inch etc.
e. Prah v. Maretti (applying doctrine of prior appropriation to sunlight), Jarvis-Implied Warranty of Habitability.  Both cases show how law can adapt to the changing times.

f. Davidson (supermarket non-compete case) replacing old fashioned ides w/ ad hoc reasonableness stuff.  Formalists dislike.  Q: Should public policy factor in?

g. Green, Cox, even though the agreements was read one way, decided what was best socially.

h. Second charity exception for RAP.

i. Holbrook, Castle Mountain, departed from existing doctrines to decide what is fair.

j. Minjak-partial constructive eviction

k. Evolution of LL&T Law, looking at under contract doctrine, more flexible that traditional property law.  Reading in implied terms that aren’t even there—implied warranty of habitability

l. Boomer, moving away from strict rules—balancing, reasonableness

XII. Formalism

a. Can’t create new estates.

b. Serio (can’t restrict fee simple), Riste (can be unreasonable) excellent example of formalism, want to protect fee simple.

c. Armstrong—Brennan examines the common enemy rule (formalism) but realizes it is actually applied with a resonableness caveat.
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