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	Concurrent Estates Defined
Estates held simultaneously by several persons.  These persons all have the right to the enjoyment and possession of the land at the same time.  Three main types of concurrent ownership are:
1. Joint Tenancy

2. Tenancy by the Entirety

3. Tenancy in Common
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	Joint Tenancy – Features and Creation
Key Feature – Right of Survivorship (You die and your partner gets the whole thing, not your kids.)
Creation – JT is disfavored and therefore must include:

1. Specific Language Required:
a. “To A and B as joint tenants with right of survivorship;”
2. The 4 Unities (TIPT):
a. Time – interests vested at the same time;
b. Interest – interests are of same type and duration;
c. Possession – interests give identical rights to enjoyment;
d. Title – interests acquired by the same instrument
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	Joint Tenancy – Termination
1. Partition – Any JT may sue for partition which terminates the tenancy. 
2. Inter-Vivos Conveyance – 

a. Two Joint Tenants:  Joint Tenancy is destroyed and transferee becomes a tenant-in-common
b. Three or More Joint Tenants:  Joint Tenancy is destroyed only as to the severing (conveying) tenant’s interest.  Grantee becomes a tenant-in-common while others remain as Joint Tenants amongst themselves.

c. Secret Deed – inter-vivos conveyance kept secret from other joint tenants and indicating transfer of property only upon death of grantor UNLESS grantee’s acceptance comes after death of the grantor does not relate back to defeat right of survivorship.

3. Conveyance From One Joint Tenant to Another
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	Conveyances That May Not Sever a Joint Tenancy
1. Judgment Liens
2. Mortgages

3. Leases

a. Courts are split between termination at death of lessor and termination at end of lease.

4. Testamentary Disposition by a Joint Tenant – at moment of death, the deceased’s share of the Joint Tenancy automatically evaporates and thus the details of her will are not relevant to the Joint Tenancy.
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	Conflicts in the Law of Joint Tenancy
1. Executory Contract by All Joint Tenants – Example:  Suppose A & B, Joint Tenants, enter into a K w/ C to sell the property.  If A dies before escrow closes, what happens to the K?
a. Common Law:  Joint Tenancy Continues and B gets the proceeds of the sale and can convey good title.

b. Some Modern Courts:  Tenancy-in-Common.  Equitable Conversion demands that the property rights be treated as K rights alone.  If the property rights are treated as K rights, then the law favors tenancy-in-common for the proceeds of the sale and for the title to the property as well.
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	Tenancy by the Entirety
Key Features

· Marital Estate Similar to Joint Tenancy
· Same 4 Unities Needed (TIPT)
· Not Recognized in Community-Property States (California)

· Marital Estate Default in About 21 Common Law Jurisdictions

· Right of Survivorship

· Requires BOTH spouses to convey or encumber (Hoag v Hoag)

Severance Limited To:
1. Death of either spouse;

2. Divorce (leaving the parties as tenants-in-common w/o survivorship);

3. Mutual Agreement;

4. Execution by a Joint Creditor of both spouses
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	Tenancy-in-Common
· No Right of Survivorship
· Each owner has a distinct, proportionate, undivided interest in the property

· AID (alienable, inheritable, divisible)

· Only needs 1 unity:  Possession
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	Rules Affecting All Concurrent Estates (1/3)
1. Possession – each co-tenant has right to possess the entire property
2. Rent & Profits – Co-tenant in possession has a right to profits gained by her use of the property.

a. No requirement to share w/ co-tenants not in possession

b. No requirement to pay rent to co-tenants not in possession

c. But required to share in rents from third parties and profits derived from use of the land that reduces its value (like mining).
3. Ouster – Under the unity of possession, each co-tenant is entitled to possess and enjoy the whole of the property subject to equal right of her co-tenant.  If one tenant wrongfully excludes another co-tenant from part of the property, there is an ouster.  The ousted co-tenant is entitled to a pro-rata share of the FMV rent for the period of ouster.
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	Rules Affecting All Concurrent Estates (2/3)
4. Mortgages of one owner encumber only her share

a. TIC – lender can only foreclose on her share

b. JT – mortgage doesn’t sever but foreclosure does

c. After foreclosure, lender is TIC w/ co-tenants

d. JT – Risk to lender is that borrower will die before foreclosure, extinguishing lender’s interest.

5. Partition – a JT or TIC has a right to judicial partition:
a. In-Kind:  Division of the tract into parcels; or

b. By Sale & Division of Proceeds: pro-rata based on ownership interests as modified by permitted recovery for improvements, taxes, repairs, etc.
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	Rules Affecting All Concurrent Estates (3/3)
6. Expenses – Contribution by Order of Equity Court
a. Necessary Repairs – May Be Compelled (maj.)  Min:  no co-tenant has a duty of repair and contribution cannot be compelled.
b. Improvements – No Contribution or Setoff.  Cannot be compelled or setoff in an accounting; and can be recouped only in an action for partition.

c. Taxes & Mortgage – Contribution Can Be Compelled.  Co-tenants not in possession may reduce contribution by FMV of rent.
7. Duty of Fair Dealing Among Co-Tenants – must disclose deals that benefit you and not other co-tenants.  Similar to partnership.  Example:  if you buy the property out of a tax sale w/o telling your co-tenants, many Courts will require you to put the property back into co-tenancy.
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	Rights in the Land of Others
The following are non-posessory interests in land.  They create a right to use land possessed by someone else.  The most common such instruments are:
1. Easements

2. Profits

3. Covenants

4. Servitudes
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	Easements - Defined
Definition:  Right to use the servient tenement for a special purpose; no right to possess and enjoy.  
Affirmative

Right of entry onto servient tenement and make affirmative use of it.  Absent the easement, the use would be trespass.

Negative 

Right to compel possessor of servient tenement to refrain from engaging in activity.  It is essentially a restrictive covenant.  Generally limited to:

· Light                        

· Air                   

· Subjacent Or Lateral Support

· Flow Of An Artificial Stream
RealProp_012

	Easement Appurtenant
1. Involves physical enjoyment or use of another tract of land which somehow increases the physical use or enjoyment of your own land. Not enough just to make his land more profitable.  

Example:  A owns Lot 6 and B owns Lot 7.  A grants to B the right to use part of Lot 6 to mine coal.  No increase in use or enjoyment of the dominant tenement (Lot 7) so it is not appurtenant.
2. Must have 2 tracts of land, usually adjoining (dominant & servient)

3. Easement Appurtenant runs with the land, even if not mentioned in conveyance.  Cannot be conveyed apart from the land except back to the servient tenement to extinguish the easement.
4. If servient tenement is conveyed, new owner assumes burden of easement unless bona fide purchaser with no notice of easement.  Notice is gained from actual knowledge; physical inspection; public records.  Inspection of the land and public records is assumed of all buyers.
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	Easement in Gross
1. A right of use of the servient tenefent independent of ownership or possession of another tract of land.
2. Only a servient tenement; no dominant tenement

3. Can be personal (letting your pal swim in your pool); 

4. Or commercial (utility easement)

5. Only commercial easements in gross are typically transferrable (e.g., from one phone company to another.)
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	Statutory Construction – Appurtenant Preferred
Easements in Gross are not judicially preferred.  The default and preferred easement is appurtenant.  Even when no dominant tenement is stated, courts will do everything possible to construe questionable easements as appurtenant.

Example:  A conveys to “B, her heirs, successors, and assigns, the right to use a strip 20’ wide on the north edge of Blackacre for ingress and egress to Whiteacre.”  Because there is ambiguity as to whether the benefit wasintended to attach to B’s land, Whiteacre, or to B personally, a court will apply the constructional preference and hold that the benefit was intended to be appurtenant, with the consequence that any conveyance of Whiteacre by B will carry with it the right to use the strip across Blackacre.
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	Creation of Easements
Easements are created 3 ways:
1. Expressly 

a. Grant or 

b. Reservation

2. By Implication
a. Implied from Existing Use (“Quasi-Easement”)

b. Implied without existing use

c. Implied by necessity

3. By Prescription
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	Express Creation of Easements
1. Express Grant – Statute of Frauds applies b/c an easement is an interest in land.  Look for these elements:
a. In Writing

b. Signed by Grantor

c. Presumed perpetual duration unless otherwise stated

2. Express Reservation – Conveys title to entire property and then conveys back to the grantor an easement interest.  Maj:  easement can be reserved ONLY for the grantor.  An attempt to reserve for someone else is void.  Min. allows 3rd party reservation.
3. Compare to Exception – different from reservation; does not convey entire property; keeps a piece for grantor.
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	Implied Easements
Created by operation of law, not writing.  Exception to the Statute of Frauds.
1. Implied from Existing Use (“Quasi Easement”) (called quasi-easement b/c landowner cannot have easement on his own land).  Elements:
a. Apparent and Continuous Use At Time Tract Divided;

b. Reasonable Necessity – cost and availabilty of alternatives;
c. Grant or Reservation – lingo for party grantee or grantor

2. Implied Without Existing Use
a. Subdivision Plat – implied easement to use streets shown on map of new subdivision even if city easements are later vacated;

b. Profit a Prendre – implied easement to travel over surface when mining minerals, etc.
3. Necessity – Sale of a plot impairs another lot (blocks road, etc.) Easement terminates when necessity ends. (they build a new road).
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	Prescriptive Easements
Similar to adverse possession.  
Required Elements:
1. Open and Notorious
2. Adverse and Under Claim of Right

3. Continuous and Uninterrupted for the Statutory Period
Notes:

1. The public at-large may obtain a prescriptive easement if it uses land in a way that meets the requirements.

2. Tacking permitted

3. No negative prescriptive easements allowed

4. Easement by necessity cannot give way to a prescriptive easement
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	Scope and Statutory Construction of Easements
1. Original Intent of parties is paramount;
2. Ambiguities resolved in favor of grantee unless conveyance is gratituitous
3. Subsequent Conduct of the parties is relevant

4. Reasonableness – parties are assumed to have intended a scope that would reasonably serve the purposes of the grant and to have foreseen reasonable changes in the use of the dominant estate.  The rule of reasonableness applies only in the absence of specifity.

5. Location – if not specified, will be reasonably determined; owner of servient estate may choose if equivalently functional

6. Intended Beneficiaries – if dominant parcel is subdivided, look to increased burden on servient estate.  If it means 2000 more people walking across the guy’s lawn, probably no intent to attach the right
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	Termination of Easements
1. Stated Conditions
2. Unity of Ownership – must be complete; no revival on future division

3. Release

4. Abandonment – physical act; not mere words; mere non-use insufficient.

5. Estoppel – detrimental relience by servient tenement; requires:

a. Conduct or assertion by owner of the easement;

b. Reasonable Reliance by owner of servient tenement;

c. Change of position (detrimental reliance) by servient tenement
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	Licenses
Definition:  A privilege to go upon the land of another, revocable at any time by the issuer.  

1. Not an interest in land.  
2. Not Alienable
3. Revocable at any time by a manifestation of the licensor’s intent to end it

4. A license granted pursuant to a K could result in breach of K if revoked

5. Attempts to create an oral easement are contrary to the Statute of Frauds and result in the creation of a license
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	Real Covenants (Covenants That Run With the Land) [1/3]
Requirements for the Burden to Run
1. Intent
2. Notice

3. Horizontal Privity – Privity between original covenanting parties.  This means that at the time of the covenant, the two shared some interest in the burdened land independend of the covenant (e.g., grantor-grantee, landlord-tenant, mortgagor-mortgagee).
4. Vertical Privity – To be bound, the successor in interest to the covenanting party must hold the entire durational interest held by the covenantor at the time she made the covenant
5. Touch and Concern – both benefit and burden must touch & concern
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	Real Covenants (Covenants That Run With the Land) [2/3]

Requirements for the Benefit to Run
1. Intent
2. Vertical Privity

3. Touch and Concern
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	Real Covenants (Covenants That Run With the Land) [3/3]
Specific Circumstances
1. Promises to Pay Money – burden will run w/ the land.  Example:  covenant to pay homeowners’ dues.

2. Covenants Not to Compete – Benefit runs, not burden.  But enforcement is loose.

3. Racially Discriminatory – unconstitutional

4. Remedies – Damages Only (No Injunctions)

5. Termination – 

a. Written Release by holder of benefit

b. Merger of the dominant and servient tenements

c. Condemnation of the burdened property
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	Equitable Servitudes - Creation
Only way to get injunctions or specific performance.
Creation – Generally written covenants.   SOF applies; signature of grantor enough for deed title.  Only one type of implied ES that doesn’t need a signature:
a. Negative Equitable Servitudes may be implied from a common scheme for development of a residential subdivision.  
i. Common Scheme – at time of development the developer planned for all parcels in the subdivision have the same negative covenant.  

1. Evidence of Common Scheme – recorded plat; general pattern of prior restrictions; or oral representations.
b. Common Scheme and Notice (actual, inquiry, or public record).
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	Equitable Servitudes – Enforcement
Enforcement:  Privity NOT required; enforcement may be sought by any member of common scheme development.
Benefit

Burden

Intent

Intent

Touch & Concern

Touch & Concern

Notice
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	Equitable Servitudes –Defenses to Enforcement
Equitable Defenses (ACE-U):  
Termination Defenses (WORM-C)

Acquiesence
Written Order of Release

Changed Neighborhood Conditions

Merger
Estoppel

Condemnation of Burdened Prop.
Unclean Hands
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	Fixtures – Common Ownership
A fixture is a chattel that has been so affixed to land that it has ceased being personal property and has become part of the realty.  Common ownership means both the land and the chattel are owned by the same party.
1. Objective Intent of Annexor:

a. Is item essential to normal use of premises?
b. Is item substantially affixed to the realty?

c. Would removal damage the property?

d. Has the item been adapted to suit the realty? (e.g., carpeting)

2. Constructive Annexation – Uniquely Suited to Land (e.g., keys)

3. Would a reasonable buyer or lender expect item to come with land?

4. Conveys with land (absent agreement to contrary) 

5. Mortgages attach (absent agreement to contrary)
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	Fixtures – Divided Ownership
Divided ownership means that the chattel is owned and brought to the realty by someone other than the land owner.
1. Landlord-Tenant:  default is landlord

a. Agreements control;

b. No intent if removal does not cause damage;

c. Removal must occur before end of lease term;

d. Tenant must repair damage caused by removal

2. Life Tenant – removal privilege ends with term
3. Licensee – reentry to remove is permitted;

4. Trespasser – loses annexation regardless of good faith
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	Fixtures – 3rd Party Cases
1. 3rd P Has Lien on Land:  if  your landlord defaults on his mortgage, the bank can’t take your fixture but you might have to pay if removal damages the property.
2. 3rd P Has Lien on Chattel – U.C.C. Rules:  

a. First recorded lien prevails except purchase money security interest;

b. Fixture Filing:  if recorded within 20 days of chattel being affixed to land, lien takes priority over even a prior recorded mortgage.

c. Liable for Damages in Removal, Not Decrease in Value; so, if you default on your mortgage and the bank forecloses, the air conditioning company can get their unit back w/ a fixture filing and they are not liable for the decrease in property value.
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	Adverse Possession
Elements

1. Actual entry giving exclusive possession; 
2. Open and notorious possession; 
3. Adverse and hostile under a claim of right; 
4. Continuous for the statutory period
Tacking
1. Privity Required
2. Ouster of prior adverse possessor stops tacking
3. Abandonment by prior adverse possessor stops tacking
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	Deeds
Void

Voidable

· Deed will be set aside even if title passed to a  bona fide purchaser.

· Executed By A Minor

· Forged Deeds

· A Person Without Capacity

· Undelivered Deeds

· Fraud In The Inducement

· Fraud In The Factum.

· Duress

· Undue Influence

· Mistake

· Breach Of Fiduciary Duty
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	Riparian Rights
Accretion – slow, imperceptible change in course of a river or stream serving as a boundary operates to change the legal boundary.
Avulsion – a sudden, perceptible change of a watercourse does not change property rights. Thus, if a river changes course suddenly, boundaries remain where they were, even if someone who formerly had river access now finds himself landlocked.

Encroachment of Water does not change fixed boundaries.  If the lake enlarges, your property line stays in place, even if it’s now underwater.
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