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A.  In what states can P sue D?

· Ct must have power over D or over D’s property.
· MUST have constitutional due process test AND state statute allowing juris (long-arm)

B.  in personam:  ct has power over D

i.  general:  can be sued in forum from claim that arose anywhere in world

a.  test (on facts):  must have “substantial, continuous & systematic” contact (Helicopteros)

ii. specific:  can only be sued from claim arising w/n forum
iii. Pennoyer:  gave us the traditional basis for ip juris

a.   D served in forum

b. D’s agent served in forum

c. D’s domiciled in forum (general)

d. D consents to juris

made ip juris difficult b/c had to be in state.  So Hess v Palowski expanded state’s ability to find juris.

Hess:  when you come into state, there’s an implied consent to juris for claim arising out of that visit & allowed appointment of state official as your agent to be served (you use our roads, you consent to our rules)

International Shoe:  We have jurisdiction if D “has such minimum contacts with the forum so that exercise of jurisdiction does not offend traditional notions of fair play and substantial justice.”  
a. totally amorphous, flexible test that led to expansion of juris.  
b. now can serve process out of state.  
c. 2 part (bifurcated) test:  contacts & fairness
d. does NOT overrule Pennoyer
e. test:  level of activity & rltnshp of activity to cause of action (specific juris)
McGee:  Texas co sued in Cali for one contact

a.   D solicited Cali business (purposeful availment)

b. state’s interest to provide forum (Cali said our people getting ripped off by T. co.)

c. relatedness:  claim arose from contact w/ forum
Hanson v. Denkla:  doesn’t expand, but restricts, juris
a.   siblings fight over inheritance 

b. does FL have juris over DE bank?  No, b/c DE bank didn’t have relevant contact w/ FL: “no purposeful availment,” deceased had merely moved to DE

World Wide Volkswagon:  
      a.   buy car in NJ, drive to AZ, car fire in OK
b.   no juris for same reason as Hanson b/c WWV did not purposefully avail 
      themselves of OK (did not reach out....third party brought car to OK)

c. foreseeability:  not enough that foreseeable car would end up in OK, must be foreseeable co. could be sued specifically in OK
Calder v. Jones:  Can have contact w/ forum w/o setting foot there (National Enquirer story about & causing emotional distress to person in Cali).  If you have reason to know you’re causing harm in forum state, there’s good argument for juris.
Burger King:  
a. clarifies 2 parts of International Shoe (contacts & fairness)

b. must have relevant contact before can assess fairness

c. burden on D to show forum is unconstitutional (high burden): must show grave inconvenience of litigation in forum 
d. having a lot of min. cont. outweighs fairness
Asahi:  stream of commerce
a.  manufacturer valves in state A; sell to state B; co. in state B uses valves in product 
     that they sell to C

b. no law from Asahi b/c justices split 4:4 (no majority) SO must be able to argue both sides’ approaches

c. Brennan side:  There’s contact if put product in stream and reasonably anticipate it’ll get to C 
d. O’Connor:  need Brennan’s contact plus intent to serve market in C

Burnham:  NJ D sued in CA for claim unrelated to CA (so need general juris)

a. served in CA:  is Pennoyer basis still enough or do we need minimum contacts?

      b.   no answer/law, split 4:4

c.   Scalia:  presence in forum for service is good enough historically and now

      d.   Brennan:  we don’t care about historical pedigree; everything must be assessed by 
            minimum contacts (goofy b/c minimum contacts were three days &  

            unrelated....doesn’t really meet continuous, systematic, & substantial)  
Carnival Cruise:  Consent from contract of the ticket.  Issue whether P’s bound by forum-selection clause in contract.  P not disadvantaged by location/travel (no transfer if business has residence in state).

Purposeful availment through minimum contacts:  Does D derive a benefit from being in the state?

· WWVolks & Asahi support juris for out-of-state Ds if they enjoy benefits & protections of doing business in state and may have sig. effect on state commerce.
Gray:  stretched long arm stat to conclude tortuous act took place where negligently constructed product caused injury
C.  in rem: power of D’s prop 

a.  lawsuit about ownership of prop
b.  presence of prop often meets minimum contacts

D. quasi in rem

a.  lawsuit has nothing to do w/ ownership of prop....would be personal juris but 

     couldn’t get it
      b.  (Mitchell v. Neff....prior to Pennoyer)  used prop to get lawsuit

      c.  attachment statute:  If D has prop in state, state can attach it (Fuentes)
Shaffer v. Heitner:  have to establish minimum contacts to attach (for in rem and quasi)

A.  Service of Process (Rule 4)
1.  a summons & a copy of complaint

2.  can be made by any non-party age 18+
3.  serving individual (4e)
· personal service

· serve agent

· substituted service:  must be done at D’s usual abode & served to resident of suitable age & discretion
· state law methods (forum state & affected state)  (often allows service by mail)
4.  serving corporation (4h):  officer or general/managing agent 
5.  waiver by mail (4d):  only waives formal service (which you sometimes pay for)
6.  geographic reach 4(k)1(a):  fed ct can serve process throughout state where it sits 

     AND out of state ONLY if state ct there could do so
· exception (c):  
· exception (b):  “bulge rule” can serve out of state w/n 100 miles of fed cthouse for joining parties under rules 14 & 19 (does NOT apply to original Defendants)
B:  Constitutional Standard for Notice
Mullane:  constitutional test = notice must be reasonably calculated under all the circumstances to apprise D of case

· publication/constructive notice:  notice published in newspaper, only valid under circumstances.  In Mullane it was allowed for people who couldn’t be identified and this type of notice was the best they could do.

C.  Opportunity to be Heard  (Fuentes, Conn v. Dorr)

· worried about seizing prop pre-judgment against D

· safeguards:  factors required in diff. mix for diff. fact patterns  

· require P give affidavit (under oath)

· must get ct order to seize

· P must post bond to cover wrongful repossession

· D entitled to hearing at some pt

1.  Fed cts can only hear cases for 


a.  diversity of citizenship or

b.  federal questions

2.  State cts have general sub. matter juris:  can hear any cognizable claim


a.  except:  patent infringe, fed. Antitrust, bankruptcy
A.  Diversity of Citizenship:  28 § 1332a  U.S.C.

1.  between citizens of diff. states 

a.  “the complete diversity rule”:  There is no diversity if any P is citizen of same 

                 state as any D  (Strawbridge v. Curtis)


b.  U.S. citizen is citizen of state where domiciled (can only be one state);  test:

· physically present there
· must form intent to make there your home

· EX:  in WW Volks:  the family had intent to move to new home in AZ but never got there so still citizens of NJ


c.  corporations citizens in all states where incorporated AND the one state where 

                 co. has principle place of business (1332 c)
· test for prin. place bus.:  
· nerve center where decisions are made OR 
· muscle center of activities (where does most of what it does) OR
· total activities test:  use nerve center as ppb unless all corporate activity is in single state

2.  amount must exceed $75,000 NOT counting interest on claim & costs of litigation

a.  P’s claim governs unless legally certain she can’t recover more than $75K

b.  P’s ultimate recovery irrelevant to jurisdiction § 1332b
c.  aggregation: 
· all claims by P can be aggregated together even if they aren’t related

· Multiple Ps’ claims on same cause of action may be aggregated

· with one P’s claim against joint tortfeasors (joint claim), total value must exceed $75K 
B.  Federal Question Jurisdiction  § 1331
1.  if case arises under fed law, citizenship’s irrelevant & no amount limit
2.  does it arise under fed law?

a.  look only at P’s complaint (claim + stuff)


b.  well-pleaded complaint rule: P’s claim itself must  enforcing a fed right?  (Motley)

     Louisville RR v. Motley:  
     
a. Motleys settle accident w/ RR for free tix; then Congress passes statute barring free passes

b. claim:  breach of contract & fed law doesn’t apply to us

c. NOT a fed question case b/c they’re not enforcing a fed right

3.  12h defense is strongest

C.  Supplemental Jurisdiction:  § 1367
* only relevant after established diversity and fed question *

1.  Allows fed ct to hear additional claims that do NOT meet diversity & fed question reqs
2.  United Mine Workers v Gibbs:  

· P citizen of TN.....claim 1: fed q, labor laws......claim 2: state law q............D citizen of TN
· claim 1 invokes fed q juris so in (even though no diversity)

· claim 2 invokes NO fed q b/c state law and NO diversity (so not in)

· BUT:  can hear claim 2 under supplemental (or pendent) juris

· Gibbs Test (for when supp juris ok):  if claim arises from common nucleus of operative fact with claim allowed in (same transaction or occurrence), then § 1367a allows jurisdiction
3.  § 1367b removes supplemental jurisdiction that (a) allows but applies ONLY to diversity cases 
     and kills supplemental jurisdiction over certain claims by Ps

· claims by P joined under Rules 14, 19, 20, or 24

· claims by Rule 19 P

· over Rule 24 Ps

· exceptions:  (c):  codifies reasons dist. ct can decline supp claim; (d): provides period of tolling for any claims dismissed here
D.  Removal: allows only D to remove case from state ct to fed ct  (§ 1441, § 1446, § 1447)
                      and all Ds must agree to remove

1.  can remove only to fed dist that embraces state where it was filed
2.  must remove w/n 30 days after service of doc that makes removal possible
3.  removable if could’ve been brought if fed. ct 

a.  exceptions in diversity cases:



i.  no removal if any D is citizen of forum

EX:    D1 from Penn. ; D2 from MA ; P from TX ; case brought in state ct in MA

· cannot remove b/c D2 from MA and it’s a diversity case (if were a fed quest. case, then could)



ii.  no removal more than one year after case filed in state ct 

· abuse:  I sue you in B county; you don’t like B county & try to remove to fed ct;  I stop you by joining D2 from B county;  a year and a day later, I drop D2 and you’re now stuck w/ me in B

A. §1391
1.  Can bring suit in any district where all Ds reside 
a.  individual residence (not citizenship) = where domiciled
b.  corporate residence = wherever subject to personal jurisdiction

c.  If all Ds reside in diff. districts of same state, can lay venue where one resides
2.  In any district where substantial part of claim arose
B.  Transfer of Venue (in same judicial system...fed.)
1.  original ct (transferor) to transferee

2.  §1404a and §1406a:  the transferee ct must be proper venue & have personal juris over D

a.  §1404a: transferor is proper venue    


i.  look at convenience of parties & witnesses


ii. interest of justice


b.  §1406a: transferor is improper venue



i.  can transfer in interest of justice or dismiss
3.  forum non conveniens doctrine:  ct dismisses b/c there’s another, more convenient forum

a.   dismiss rather than transfer b/c better forum is in a diff. judicial system & we can only 

transfer w/n same system  

Piper v. Reyno:  Scotland was better venue (D’s hate this b/c you can get more $ in U.S.)
a. (see footnote 6):  public factors

b. private factors:  about convenience (witnesses, stuff over there)

V.  CHALLENGING FORUM SELECTION  (Rule 12)
When served, D must respond w/n 20 days by either motion (not a pleading) OR answer (pleading)

1.  12(b) defenses =  can be raised in motions OR answer


a.  12g:  12(b)2-5 must be put in first rule 12 response

b.  12h:  12(b)6-7 can be raised at any time through trial

c.  12(b)1 can be raised any time

12(b)1: remove for sub. matt. Juris

12(b)2: pers. Juris

12(b)3: venue

12(b)4: (rare) insuff. Process

12(b)5: insuffic. Service of process

12(b)6: fail to state claim

12(b)7: fail to join indispens. party

VI.  ERIE DOCTRINE:  when does fed judge apply state law? (vertical conflict of law doctrine)
1.  Mostly for diversity cases (or supp. juris)
2.  Must apply state law if a matter of substance

a. Rules of Decision Act §1652:  fed cts apply state law where state law applies

b. Constitution:  10th amendment reserves power for states

3.  What is substance?


a.  doctrine of preemption:  first apply Constitutional supremacy clause in Hanna v Plumer:  
     If there is a federal directive on pt, it trumps state law as long as it is valid (i.e. arguably 
     procedural...FRCP always held valid)


b.  then Erie:  (if there’s not fed directive on pt)


i.  outcome determinative:  something is substantive if outcome determinative (like 

statutes of limitations)
Guaranty Trust v. York:  judge wants to apply laches, equitably giving P more time; sup 

ct says must apply state’s statute of limitations
ii. balance of the interest:  fed cts should apply state law unless fed ct system has interest in doing it differently
Bird v. Blueridge:  state law said judge is decisionmaker rather than jury on specific question (no reason given for law); judge wants to go to jury;  no fed directive on pt (//Erie);  hold: you can overrule state law here b/c fed system had outweighing interest in letting jury decide questions of fact

iii. twin aims of Erie:  

from Hanna dicta:  fed ct should ask itself whether ignoring state law would violate twin aims of Erie:

1. avoid forum shopping

2. avoid inequitable administration of law

4.  Gasparini: NY tort reform law did two things a) established standard for ct to order new trial for  

     excessive damages and b) empowered appellate ct to apply standard (usually defer to lower ct);   

     sup ct found (a) substantive but not (b) (// Bird)  
VII.  PLEADINGS

A.  The Complaint 
1.  8(a) what must be in there:


a.  grounds of subject matter jurisdiction


b.  short plain statement of claim 


c.  demand for judgment (what do you want?)

2.  notice pleading = don’t need a lot of detail, just enough to put other side on notice (Dioguardi v. Durning)  (Conley v. Gibson)

a.  9(b):  exception for circumstances constituting fraud or mistake (must state with   

               particularity)  
b.  9(g):  must give specificity on allegations of special damages (those that don’t normally 

               flow from event)
EX.  car accident leads to general damages (injuries you think would happen);  special damages would be extra nerve damage that leads to a permanent erection

Bower v.  Weisman:  lawyer pleaded with too much specificity, too many claims so one claim discounted another claim; judges keep saying they want discovery able to happen (later judges start asking lawyers to do more hw before filing); we’re stuck w/ 8a until congress amends 9 so application depends on specific case; woman/man ended 15 yr close rltnshp:  were supposed to share certain assets; woman brought 7 claims against him;  Weisman files 12(e) motion for definite statement 
Henry v. Daytop Village:  8(e)2  they say fired b/c she double-billed for hubby’s med expenses;  claim:  (1) I didn’t do it (2) even if I did, these guys did too and you didn’t fire them; ISS:  whether her allegations were an admission of her conduct  (pleading in the alternative); Hold:  no, treat them separately (opp. Bower v. Weisman)
3.  Real Names of Party (10):  suit should be filed under real names except at discretion of ct (Doe v. US Life Ins.)
4.  Real Party Interest (17a):  to protect D from unfounded actions by random Ps.  One partner can sue another.  

         DMII, Ltd. v. Hospital Corp. of Amerca:  many Georgia corporations claim fiduciary duty breach 
         against 2 Tennessee corp.  (rltshp: joint ownership of prop.)
· issue:  do you have to sue partnership as whole or can individual partners sue each other?  hold:  individ. partners
· defendents want to dismiss on 17(a):  said failed to prosecute in name of real party interest  (said whole partnership has to sue and, since can’t sue self, you can’t sue us)
B.  The Answer  (rules 12 and 8b)

1.  Must respond to allegations of complaint

a.  admit, deny, or lack suffic. info  (failure to deny can be taken as an admission, except for  

     
     damages)

b.  check rules for time reqs (20 days of service)
2.  Raise affirmative defenses (res judicata, statute of limitations, assumption of risk, etc.)


a.  they say, even if I did that, you can’t win b/c..

4.  Include four types of materials:

1. admissions & denials (8b)

2. 12(b) defenses

3. affirmative defenses (8c)

4. counterclaims & cross-claims (13)
5.  Defense should also consider:

1. impleaders (14)

2. motion to consolidate (42a)

3. misjoinder (21)

4. motion to intervene (24)

5. claim jury trial


C.  Amendments to pleadings (15)
15a: P has right to amend once before D serves her answer (a motion is not an answer) and D has right to amend once within 20 days of serving her answer, or both with leave of court or with written consent of adverse party, to be given freely when justice so requires.

15b: Variance: where evidence at trial does not match what was pleaded.  Court may allow pleadings to be amended and shall do so freely, and once that evidence is in trial, it’s treated as though covered by pleadings.  Bind:  should you object to this allowance?  will that alert other side of hole in their case?

15c: evidence after proceedings over (judges may allow new claims) Statute of limitations: after statute has tolled, can only amend by relation back.

15c(2): to add new claim: if same transaction or occurrence

15c(3): to add new party: same transaction or occurrence; but for mistake would have been originally named.

15d: supplemental pleadings

· within statute of limitations and I want to add new party: they allow b/c otherwise I’ll just bring new case and clutter cts. 

· reasons for statute of limitations:

· parties can have sense of peace after reasonable time

· evidence collected while fresh

· maximize ct resources; prevent wasting time on old claims

Singletary v. Penn. Dpt. of Corrections

son killed self in jail; mom’s statute runs out but wants to add psych. as D.

ct needs to permit under 15a and relate back under 15c

psych. had no notice b/c didn’t know name; mom said should be treated as though had b/c


1.  he shared D’s attorney (ct says had diff. attorney w/n 120 days...rule 4m)


2.  had rltnshp w/ D (non-management employee so his interests were not closely aligned w/prison’s)

ct doesn’t need to decide b/c not notified in time but dicta wants rule correction (15c3A)

VIII.  JOINDER

A.  Claim Joinder by P
Rule 18a:  P can join any unrelated claims (but then must apply subject matter jurisdiction)

B.  Claim Joinder by D
1.  counterclaim:  13(a), (b):  filed with answer, states claim against opposing party


a.  compulsory: arises from same (t/o)transaction or occurrence (must raise or is waived)


b.  permissive:  does NOT arise from same t/o  (may assert here or not)

     (still must apply subject matter jurisdiction)

2.  cross-claim:  13(g):  against a co-party, must arise from same t/o  

3.  (Banque Indosuez v. Trifinery)
C.  Proper Parties:  who may be joined        (Kedra v. City of Philly)
1.  20(a):  may join co-Ps if claims arise from same transaction or occurrence AND if claims raise 

     a common question of law or fact 
        Ex.  if same damages for all, that’s common fact (can’t be same damages for emot. dist. since diff for diff Ps)
2.  may join co-Ds if claims arise from same t/o and if claims against them raise a common quest.

3.  Then, still need to establish subject matter jurisdiction
D.  Necessary & Indispensable Parties:  who must be joined
1.  Rule 19:  ct can find an absent party (A) necessary to case and bring in
     Test for “necessary”:

a.  19(a)1:  if w/o A ct can’t accord complete relief (interest in efficiency)

b.  19(a)2(1):  if A’s interest may be harmed if not joined

c.  19(a)2(2):  if A’s interest may subject D to multiple or inconsistent obligations

Ex:  I own land.  2 people claim they own it.  1 ct says I give to one; other ct says I 

       give to other.

2.  Joint tortfeasors are NOT necessary (Temple v. Synthes) 

3.  19(b):  is it equitable to proceed or dismiss (under 12(b)7)?  Look at factors in rule.  (defense does not get waived…12h)
4.  Then assess subject matter jurisdiction

5.  Judge decides whether party (A) should be a P or D.

E.  Impleader
1.  Rule 14:  allows defending party to bring in third-party D who is or may be liable to D for all or 

     part of P’s claim
a. for indemnity:  X owes me and should pay part of tab on this claim

b. for contribution:  If you collect from me, D, and there are other co-Ds you sued or could’ve sued, I can collect from them for what I’ve lost (statutory)
c.   claim has to arise from same t/o
d.  Owen v. Kroger:  impleader can ride on initial case & doesn’t need sub. mat. juris. (unless P then amends complaint to include new D)

F.  Intervention
1.  third party who comes in as P or D based on their choice, though ct can shift 
2.  24(a)2 intervention of right:  may come in if: 


a.  interest is not adequately represented now AND


b.  interest maybe be harmed if not joined

3.  permissive:  show that claim or defense and pending case have a common question

4.  Then assess subject matter jurisdiction

G.  Interpleader
1.  Person in possession of prop = stakeholder forces claimants into case (venue where stakeholder is)

EX.  I know four of you think this watch is yours and don’t want to be sued, so I bring you 

                    all into case to decide once and for all that this watch is mine (used a lot in insurance)

2.  Rule 22 interpleader:  just a regular diversity case

a.  stakeholder must be diverse from every claimant


b.  must exceed $75K


c.  service as in diversity case


d.  venue as in diversity case

3.  Statutory interpleader:  (§ 1335, 1397, 2361 together…gets around rule 19 req that you can’t destroy diversity & permits service around country)  

a.  only one claimant needs to be diverse from another claimant


b.  must exceed $499.99


c.  nationwide service of process (so can get anyone)


d.  lay venue in any dist. where any claimant resides

H.  Class Action:    rule 23:  representative sues on behalf of class
1.  23a must meet ALL requirements:  


a.  numerosity (too many parties for practicable joinder)


b.  commonality (some questions common to all)


c.  typicality (representative’s claims must by typical of class)


d.  adequate representation (rep and lawyer must fairly & adequately rep. class)

2.  must fit one of the types of class under 23b


a.  especially look at 23(b)3:  common questions predominate (not just exist) AND that class 

                 action is superior way to handle dispute (voluntary) (“consumer class actions”)

b.  mandatory:  23(b)1A = incompatible standard class action; 23b(1)B = limited fund c.a.; 

                 23(b)2 = equitable c.a.

3.  notice of pendancy:  in (b)3 class action, must give notice to class members; have certain amt of  

     time to opt in or waived

4.  if ct certifies class action, must define class and appoint counsel 23(c),(g)
5.  who’s bound by class judgment?  all class member except those who opt out of (b)3.
6.  settlement or dismissal must be approved by ct 23(e) and all will be notified (will have to give 

     (b)3 parties another chance to opt out)

7.  subject matter jurisdiction:  for diversity, look only at representative’s citizenry


a.  for amount in controversy:  



i.  every member must claim more than $75K (for 1st, 3rd, 8th, 10th circuits)



ii. only rep’s claim needs to exceed $75K (for 4-7, 9, and 11th circuits)

8.  mootness advantage:  If one P dies, case doesn’t die.  Can’t buy one P off
9.  disadvantage:  If lose, you’ve bound an entire class (no res judicata for all), and expensive.

IX.  DISCOVERY

A.  Required Disclosures  26(a)
1.  initial disclosures:  must identify people & documents that have discoverable info that you may 

     use to support claims or defenses

2.  experts

3.  pre-trial disclosures:  what will do at trial, what witnesses you’ll call (may be no surprises in ct)

B.  Discovery Tools

1.  Deposition (30, 31):  can depose parties & non parties BUT must subpoena non parties
2.  Interrogatories (33):  only to parties, written, have 30 days to answer

3.  Request to Produce (34):  to parties or non parties BUT must subpoena

4.  Physical Examination (35):  must get ct order (so can’t be used for harassment, oppression) 

5.  Request for Admission (36):  only to parties (if you don’t deny, it’s admission)
C.  Scope of Discovery

1.  Anything relevant (reasonably calculated to lead to admissible evidence) to claim or defense  

     26(b)1

2.  Privileged matter NOT discoverable (for confidential disclosures):  attorney/client, spousal,   

     doctor/patient, priest/penitent 


3.  Work product (trial preparation materials):  26(b)3  cannot discover material generated in 

     anticipation of litigation UNLESS there’s substantial need AND info’s not otherwise available

a.  can NEVER get mental impression, conclusions, opinions, or legal theories
X.  PRE-TRIAL ADJUDICATION:  ways to get rid of claim before trial

A.  12(b)6 Dismissal (demurrer) 

1.  for failure to state a claim: weeds out frivolous claims 

a.  ct does NOT look at evidence

b.  is complaint is legally cognizable (does law provide relief for this)


c.  usually dismissed w/o prejudice so P has chance to restate claim under applicable law

B.  Summary Judgment (56):  always at discretion of ct 
1.  Standard showing:


a. There’s no dispute on material issue of fact


b. You’re entitled to judgment as matter of law

2.  evidence for:  affidavits, depositions, answers to interrogatories

a.  pleadings cannot be used but are relevant b/c can contain admissions (remember D has to 
     deny allegation or will be an admission)
3. cases: Matsushita, Anderson, Celotex
Celotex:  D can move for s.j. w/o proffering evidence by arguing P has no evidence on 
                    one of elements of claim (puts burden on P to put evidence on table)

4.  P rarely wins s.j. b/c ct reluctant to rule in favor of one who has burden at trial

5.  can NEVER resolve disputes of fact or credibility in s.j.

XI.  TRIAL

A.  Right to Jury Trial

1.  Juries resolve disputes of fact; judge instructs jury on law

2.  38(b):  must demand right to jury trial in writing or waived
3.  bench trial:  judge determines facts, hears case

4.  7th amendment applies to federal civil cases: preserves right to jury in cases at law but not equity 


a. classic equitable remedies: injunctions, specific performance (enforce contract 

                obligation), reformation (of contract), recession of contracts

b.  in rem injunctions: (fed. cts) binding on all persons, regardless of notice, who come into  

                contact with property that’s subject to judicial decree


c. can only get equitable remedy when remedy at law is inadequate (i.e. sm. amt in damages 

                won’t deter behavior)
5.  Beacon Theatres, Dairy Queen

a.  determine jury right issue by issue


b.  if issue underlies both law and equity, get jury trial


c.  generally try jury issues first

B.  Jury Selection

1. Rule 48 tells you how many jurors

2. Voir dire: interview process (judge asks questions)


a.  counsel has unlimited strikes for cause (bias etc.)


b.  counsel has 3 peremptory strikes (no reason for, just gut reaction, BUT must be gender & 

                 race neutral b/c state action, even though private case)   (Edmunson) (J.E.D v. Alabama)
C.  Motions:  to control jury

1.  for Judgment as a Matter of Law (directed verdict):  Rule 50(a), exceptional, judge takes case 

     from jury and decides

a. standard set by case law:  granted if reasonable people could not disagree on result

2.  for Renewed Judgment as a Matter of Law (JNOV, judgment notwithstanding the verdict):  case 

     has gone to jury but they reached conclusion reasonable people couldn’t have reached (so judge 

     undoes it)
a. must be made at close of all evidence otherwise waived

3.  Motion for New Trial 59(a):  other side moves for new trial


a.  if judge made prejudicial error at trial


b.  misconduct (of counsel, juror, etc.)

D.  Bifurcation:
Reasons for:  efficiency & to eliminate emotional element from jury consideration

E.  Sanctions:  (11)

· pleadings and answer must be signed, as listed above, by attorney in good faith representing that case is grounded in fact (evidentiary support for allegations) and by existing law after reasonable inquiry, and not brought to harass or delay.  Sanctions are discretionary, extend to firm.
· subjective: best of knowledge.  Objective: reasonable belief.
· Safe Harbor provision—21 days to amend pleading or withdraw suit before motion filed.
XII.  APPEALS

A.  Final Judgment Rule:  cannot appeal until trial ct has entered final judgment 
1.  Can put objections on file along the way, but can’t bring case to appellate until it’s over below
2.  Test: after judge enters order, does she still have something left to do on merits of case?  If yes, 

     then trial’s not over and can’t be appealed yet.  (EX. summary judgment denial)

B.  Interlocutory (non final) Review

1.  Can get appellate review before final judgment if:


a.  by statutes like § 1292(a) injunctions, (b) certifies questions

b.  Rule 23f:  if ct grants or denies class action 

c.  Rule 54b:  if case involves multiple parties or multiple claims


d.  collateral order rule (judge-made doctrine):  ct of appeals has discretion to allow if these 

                 things are true:

i. It’s an important issue separate from merits of case (has nothing to do w/ who wins).

ii. Trial ct order has completely resolved that issue.

iii. It is effectively unreviewable if we have to wait until final judgment

(EX. trial ct says can sue state university but 11th amendment says states are immune from being sued in fed ct.  If wait til suit is over, haven’t prevented suit!)

XIII.  CLAIM & ISSUE PRECLUSION (Res Judicata & Collateral Estoppel)

1.  Will always be obvious in question b/c

case 1 has a judgment


case 2 is pending

     and question is whether judgment in case 1 precludes us from litigating in case 2

2.  Two ways it can do that = res judicata, collateral estoppel

3.  Ct in case 2 will apply law of system that decides case 1.

A.  Res Judicata (claim preclusion)

cannot sue more than once on same claim
1.  must show:

a. both cases were brought by same claimant against same D


b. case must have ended in final judgment on the merits (every judgment in favor of D is 

                 “on the merits,” even default judgment w/ no litigation)
i.   and 41(b):  all judgments against claimant is deemed “on the merits” unless it’s   

     based on jurisdiction, venue, or indispensable parties

ii.  some state statutes also include statute of limitations dismissals etc.

iii. w/o prejudice is not on the merits

c. case 1 and 2 involve same claim



i.  claim: (in most states) usually defined transactionally (as encompassing all rights 
                            to relief coming from a transaction or occurrence)


ii. primary rights theory: (only in a few states) you have a separate right for each 
                            right invaded (even if they all stem from same t/o).   

    EX.  In car accident, can recover once for bodily harm, once for property damage 

    w/o violated res judicata
2.  (merger:  res judicata where claimant won case 1)
3.  (bar:  res judicata where claimant lost case 1)

B.  Collateral Estoppel (issue preclusion)

1.  narrower than res judicata:  focuses on an issue from case 1 that also comes up in case 2
a.  will not retry that issue if established in case 1

2.  requirements:

a. show case 1 ended in valid final judgment on merits


b. show same issue was litigated and determined in case 1 (so must’ve been litigated)


c. finding on that issue must’ve been essential to judgment in case 1 

d. against whom is collateral estoppel used?  only against somebody who was a party in 

                case 1 (including in privity w/ a party, i.e. someone who was represented in case 1 as in 

                class action....generally if Notice was required by due process)


e. by whom collateral estoppel is used:  by somebody who was a party in case 1 (mutuality 

                rule which is eroding b/c not required by due process)

3.  defensive non-mutual estoppel:  (D in case 2 was not party in case 1)  

· D invokes estoppel to prevent P from establishing a fact that P was unable to establish in case 1.
Hypo:  Barney’s driving Aunt Bee’s car and collides w/ Andy who’s driving own car.  Case 1 = Andy v. Barney and jury finds Andy negligent.  Case 2 = Andy sues Aunt Bee for vicarious liability.  No res judicata b/c diff. Ds.  Aunt Bee wants collateral estoppel on issue of Andy’s negligence b/c it was decided in Case 1.  Aunt Bee was not a party in first suit, though, so would not get in a mutuality state.  Non-mutual states would accept estoppel if Andy had full chance to try issue in Case 1.    

4.  offensive non-mutual collateral estoppel:  used by P who sues a party from Case 1 (P takes  

                                                                         advantage of prior defeat)
Hypo:  Case 1 same as above.  Case 2 = Aunt Bee sues Andy.  This is non-mutual b/c she wasn’t party in Case 1 (doesn’t satisfy requirement e).  There is a trend saying this is okay IF it is fair under the circumstances (look to Supreme Ct. decision in Park Lane Hosiery).

      Parklane fairness factors:

a. party against whom we’re using offensive estoppel had fair chance to litigate in Case 1

b. if claimant (Aunt Bee) could’ve been joined easily in Case 1

c. if Andy could’ve foreseen multiple suits

d. there are no inconsistent judgments regarding this occurrence (accident) 
      -Did away with mutuality requirement

      -Rehnquist’s dissent:  Ds couldn’t have had jury trial originally so shouldn’t be estopped from 
                                        relitigating
Rule 41(a):  Voluntary Dismissal:


-unless specified as dismissed w/o prejudice, P may only raise claim twice, then res judicata effect

MISCELLANEOUS DEFS AND INFO


first thing to ask:  Is there cognizablility (Is there a cause of action that merits a prima facie case?)


look to the statute!

chancery = equity

13th appellate ct is a specialized appeals ct (rather than regional)

Ritual of law: redirects aggression

Consequential Logic:  lawyer has goal in mind and takes certain path (know in advance the result you want)    

     as opposed to an open-minded search
administratrix/or:  if you did not have a will

executrix/or:  if you had a will

Per Curiam opinion: not technically precedential
Injunctions:


temporary restraining order:  decision made w/ only one party present (& 2nd party can get an 
  
     almost immediate hearing)


preliminary injunction:  restraining order that holds throughout hearings/case

permanent injunction:  holds after case concludes
States that didn’t adopt Fed rules of civ pro for their state cts, made complaints easier, broadened discovery, etc.  Judges say intent of rule was to empower ct NOT restrict its ability to render judgment.

I.  PERSONAL JURISDICTION (Territorial Juris)





II. NOTICE





for exam question:


statutory requirements: 


non-resident motorist statute:  for accidents in forum


long-arm statute:  against non-res. who commits tortous act in B      


(Grey v. American Radiator) I manufacture widgets in A, sell to B, blows up in B, P wants to sue me in B  (most states yes b/c blew up there, some no b/c product negligently manufactured in A)


constitutional analysis:  Pennoyer model (is there any traditional basis?) v. Burnham issue 


relatedness (arise from contact w/n forum)


establish minimum contacts (International Shoe) 


purposeful availment, 


foreseeability of being sued in forum


fairness: Gestaldt test (Brennan took from WWVolks & applied in Asahi)


inconvenience to D & witnesses (BK, Carnival), 


state’s interest in protecting citizens (McGee), 


P’s interest,


legal interest in efficiency (Piper…in venue sect.),


interstate interest in shared policy


Burger King:  Brennan says if there’s the most minimal of contact but these variables are satisfied, then personal jurisdiction meets due process muster.





III.  SUBJECT MATTER JURISDICTION





IV.  VENUE:  which district  





Preliminary Motions:


applicable time period (12a)


for more definite statement (12e)


to strike (12f)


to dismiss (12b) (7 permitted reasons to dismiss)


12(b) 6 and 7 can be filed anytime before or during trial


12(b) 2-5 must be raised in answer or pre-answer or they’re waived





3 Ways To Win With a 12(b)6:


I’ve read your story and there’s no relief for your story.


There’s a cause of action, but you haven’t provided enough to proceed.


From facts you’ve given, you can’t win on this cause of action








