Torts—Professor Abrams, Fall 2004

I.  BALANCING OF INTERESTS:
Managing and apportioning risk in society.
1.  Hammontree v. Jenner:  Δ Jenner had epileptic seizure while driving.  Drivers are not held strictly liable if stricken by a sudden illness which causes an accident.  This situation rests on principles of negligence.

2.  Christensen v. Swenson:  Δ was driving out to get lunch on break and got into an accident.  Respondeat Superior case, employer held vicariously liable for torts committed by an employee while acting within the scope of her employment.
Scope of Employment

1. Conduct of the kind employee is hired to perform

2. Time and space of employment

3. Serving employer’s interest

Purpose of Vicarious Liability (Respondeat Superior)

1. Accident Prevention—Incentive for care, Discipline, Technological innovation

2. Compensation—employee could seek indemnity

3. Loss Spreading—can be passed on to consumers

4. Cost of Doing Business—torts committed by the employees just part of the cost of doing business—company should cover employees

5. Company Benefits
II.  NEGLIGENCE:  DUE CARE
A. Historical Development of Fault Liability

1.  Brown v. Kendall:  Δ swings stick at dogs and inadvertently hits Π.  Burden of proof is on Π to show that Δ violated a standard of due care.  Mere accident does not create a cause of action, and Π must prove Δ acted negligently for Δ to be liable.  Anti-plaintiff move.
PFC for Negligence:  Duty, Breach of Duty, Causation, Injury, Damages, Defenses

B.  Standard of Care
1.  Adams v. Bullock:  Boy swinging wire off of rail bridge into wires below.  Δ not negligent here.  Negligence can only be attributed to behavior which does not meet the standard of ordinary care.  Π must also exercise care for his safety.  Reasonable person cannot safeguard against injuries which are not reasonably foreseeable.

2.  U.S. v. Carroll Towing (2nd cir Ct App. 1947) Admiralty case—Δ’s tugboat was pulling barge, which wasn’t properly secured and broke loose and sank.  Learned Hand developed the Hand formula to determine due care.  Unfortunately it is difficult to quantify these factors.
P=probability of injury,  L=severity of injury       P*L=risk

B=burden of safeguarding against injury.  If B<PL then Δ is liable

You can only invest in protection up to optimal social cost

Hand formula assumes reasonable person is efficient

C.  “Reasonable Person”
Does not require extraordinary apprehension of danger, Takes into account human faculties/limitations, social utility of conduct

1.  Bethel v. NYC Transit Authority:  Π was injured when handicapped seat collapsed under him.  Common carriers typically had higher duty of care than reasonable person, but this decision broke with that.  The theory of negligence creates an objective, uniform standard of care to all potential tortfeasors.  Another big loss for plaintiff’s bar.
In Sum

I. Purposes of Tort Law

a. Compensation

b. Justice

c. Deterrence/safeguarding

d. Protect from action (countervailing interests)

II. A Reasonable Objective

a. A reasonable person doesn’t create unreasonable risks to others

b. The probability of a loss occurring (B<PL)

c. Not perfection, makes mistakes

d. An objective, not subjective standard

III. Variances from Objective, Ordinary Care Standard

a. Experts (yes)

b. Mental ability (no, except as Π)

c. Inexperienced adult (no—must conform to community)

d. Aged (no, except if incapacitated)

e. Children (yes, like age, intelligence, & experience; except if engaged in adult activity)

f. Gender (no)

g. Physical incapacity (yes)

h. Mental illness (no, except if Π)

i. Intoxication (no=antecedent negligence)

j. Accident-prone (no, must exercise reasonable care)

k. Diverting circumstances (yes, if reasonable)

l. Emergency doctrine (part of the formula of “care…in the circumstances”)

	
	Contributory Negligence
	Causal Negligence

	1. Mental Incapacity
	Allowance
	No allowance

	2. Insanity
	Allowance
	No allowance

	3. Intoxication
	No allowance
	No allowance


D.  Role of Judge and Jury
1.  Baltimore & Ohio Railroad Co. v. Goodman:  Grade-crossing accident case.  Inflated role of judge in determining standard of care—court states that if driver is unsure if train is near, he should get out and look.  Π was contributorily negligent, barring recovery.
2.  Pokora v. Wabash Railway Co.:  Another grade-crossing case.  “Standards of prudent conduct…are taken over from the facts of life”—Cardozo.  When “reasonable persons” could disagree, it is a question of fact which should go to jury.  Courts should be careful in formulating standards of behavior.  Overturns Goodman.
E.  Custom
1.  Trimarco v. Klein:  Π falls through glass shower door, which he had believed was safety glass.  It had been customary for years to use safety glass, but landlord had not replaced it.  Custom and usage must be well-defined and in the same calling or business of the actor, that he may be asserted to know it (or be negligent in his ignorance).

· Not following Custom—evidence of negligence

· Expectations—we always expect others to follow custom

· Feasibility—others have replaced the glass

· Knowledge (notice)—People know, or should know about it
Evidence of compliance or non-compliance is probative, not dispositive, of negligence.

Defendant can also show that following custom involved its own risks, but...
2.  The T.J. Hooper:  Barge sank in storm, court determined they were unseaworthy because they didn’t have radio sets to warn them of the storm, even though they were not customary at the time.  “Indeed in most cases reasonable prudence is in fact common prudence, but strictly never its measure; a whole calling may have unduly lagged in the adoption of new and available devices.”  --Judge Learned Hand
F.  The Role of Statutes
1.  Martin v. Herzog:  Π didn’t have lights on the buggy she was driving (even though statute required it), and Δ swerved through the center line.  Court of Appeals of NY rules that failure to obey a statutorily imposed duty of safety constitutes breach of a duty of care.  This is negligence per se.

2.  Tedla v. Ellman:  Πs were walking down the road with traffic, when by statute they should have been going against the flow of traffic.  But traffic was heavier in other direction so they thought they would be safer.  They were hit by a car.  Π found not to be negligent in disobeying statute because it imposed no additional duty of care, just a general guideline; and it would have been more dangerous to follow it.
Excuses to Statutory Violations (from Abrams’ notes)
Assuming: (1) the result was a hazard sought to be avoided by the statute; (2) the breach of the statute was a cause in fact of the injury.

i. The violation is reasonable because of the actor’s incapacity. (child)

ii. Actor neither knows, nor should know, of the occasion for compliance.  (innocent ignorance of operative facts, e.g. sign hidden)

iii. Actor is unable, after reasonable diligence or care, to comply. (light burns out immediately before crash)

iv. Actor is confronted by an emergency not due to his own misconduct. (swerves to miss child)

v. Compliance with the statute would involve a greater risk of harm to the actor or to others (Tedla).

G.  Proof of Negligence
1.  McDougald v. Perry:  Res ipsa loquitor case.  Spare tire falls off Δ’s tractor-trailer, bounces and hits Π’s Jeep.  Δ checked chain holding tire in place, but didn’t examine every link.  Situation would not have occurred but for Δ’s negligence, and instrumentality was in Δ’s control.

2.  Ybarra v. Spangard:  Π severely injured after surgery.  Any of the doctors attending to Π could have cause the injury, and if no one knows/tells, all are liable.  Π was unconscious so could not have known who was responsible.  Π submitted himself to Δ’s care and was injured by Δ’s instrumentalities.  Res ipsa loquitor and respondeat superior applied to medical malpractice.
Res Ipsa Loquitor: 

a. Accident must ordinarily not occur unless someone has been negligent.

b. Accident must be caused by an instrument within exclusive control of D.

c. Injury must not have resulted from any voluntary act of P.

3.  Sheeley v. Memorial Hospital:  Dr. Ryder, 2nd year resident at hospital, botched episiotomy.  Π called as expert witness Dr. Leslie, professor of OB/GYN, but hadn’t delivered a baby in 23 years.  Δ claimed expert was over-qualified and had no knowledge of local practice.  But the court ruled the “similar locality rule” is an anachronism, and rejects it.  Standard of care is that of a reasonably competent practitioner in the same field, acting under similar circumstances.
4.  Matthies v. Mastromonaco:  Δ physician prescribed bed rest for broken hip instead of surgery to implant pins, as he felt surgery would be too risky.  Π would not have consented to this treatment if she had been better informed.  Π had to be sent to nursing home.  Failure to obtain patient’s informed consent to course of treatment is a form of negligence.  Physician must inform patient of options and allow patient to decide, for both invasive and non-invasive treatments.
III. CAUSATION
A.  Cause in Fact—“Actual Cause”
“But for” Δ’s actions, accident would not have occurred.

1.  Stubbs v. City of Rochester:  City’s potable & non-potable water mains became intermingled, causing typhoid contamination which made Π ill.  Δ argued that Π didn’t establish that the water caused typhoid and that he must eliminate all possible alternative causes.  Court rules if multiple causes exist, and Δ may be liable for only one, and Π establishes facts sufficient to show with reasonable certainty that the direct cause was that of Δ, this is enough to show Δ is liable.

Joint & Several Liability—both Δs are responsible, both are liable

Under old system (common law) Π could collect full judgment from either (whichever is solvent) and Δs are liable to each other (contribution)

1.  Concert of Action

· Common purpose

· Common plan

· Tacit understanding

2.  Indivisible Result

· Even if Δs act independently, they are both negligent
3. Alternative causation/alternative liability—When Π can show that one Δ caused injury but can’t tell which one—impossible to determine who was really at fault.

· Unfair to make Π prove which one was at fault

· Burden switches to Δs.
2.  Summers v. Tice:  Summers, Tice, and Simonson all went hunting—quail flew between where Π Summers was standing and where two Δs were standing.  Both Δs fired, hitting Π in the eye and lip.  Π can’t show which one hit him and where, but court rules that each Δ is liable for the whole damage whether they were acting in concert or independently—resultant injury is indivisible.

3.  Hymowitz v. Eli Lilly & Co.:  DES (diethylstilbestrol) hormone caused cancer in women who took the drug and birth defects to their offspring.  Πs cannot identify all manufacturers and SOL expired before harm was discovered.  Legislature changed SOL.  Court decides to apportion liability by market share—has nothing to do with causation, just the amount of risk each Δ created for public at large.  Can’t use alternative liability (not all Δs are still in business).
B.  Proximate Cause
1.  Benn v. Thomas:  Unexpected Harm—Π gets in car accident w/Δ and suffers minor injuries but dies of a heart attack.  “Eggshell plaintiff” (“thin skull”) rule—if Δ’s act causes damages to Π which are worsened by pre-existing condition, Δ is still liable for full extent of harm, even if not foreseeable.  “Take Π as you find him”.

2.  McLaughlin v. Mine Safety Appliances Co.:  Π was burned by heating blocks which should have been insulated by users.  Fireman and nurse attending to Π neglected to use insulation, even though there was warning on package (which they didn’t see) and fireman had actual knowledge of danger (but didn’t tell nurse).  Fireman was intervening actor which caused Π’s injury, not Δ’s product.  Gross negligence by third party can cut off liability—intervening actor supersedes causal chain, though could have been product liability case.
3.  Palsgraf v. LIRR

Cardozo’s opinion:

· Train guard was employee of Δ—vicarious liability (Respondeat superior)

· Would be cause of action on if Π was in zone of danger—only if harm of Δ’s conduct was foreseeable.

· Extent of liability:  negligence is based on relation between Π and Δ.

· “Eye of ordinary vigilance”:  only those foreseeably endangered by Δ.

· Abrams feels Cardozo is wrong, as negligence is not purely relational.  We exercise care to protect ourselves as well as others.  Failure to meet standard of care is negligence, regardless of whether there are foreseeable victims or not.

· Andrews’ dissent:  we all owe a duty to the world at large.

· Foreseeability is limited

· Cause in fact alone is not enough

· “Stream” metaphor—after a while it is impossible to tell cause

· Chauffeur colliding with car w/dynamite hypothetical.

· Original complaint alleged that scales which hit Π were knocked over not by explosion but by stampede of frightened passengers.
4.  Arthur Wagner v. International Railway Co.:  Π and his cousin Herbert were riding a train when Herbert was thrown from the train.  Π got out to look for his cousin, slipped and fell from the bridge.  Δ held liable for both Δ and his cousin, because danger invites rescue.  “The wrong that imperils life is a wrong to the imperiled victim; it is a wrong also to his rescuer”—Cardozo
In re Polemis p.404

Stevedore on ship drops wooden plank, which ignited gasoline fumes which causes fire, destroying ship.  Negligent to drop plank, even though a different type of harm could be expected.  Once negligence occurs, Δ is liable regardless of the harm resulting.  Harm wasn’t foreseeable, but was related to the negligent act.
Wagon Mound—foreseeability is a factor, disregards Polemis.  Cotton waste floating on spilled oil from ship ignited by match causing fire.  Liability limited to those aspects of Δ’s conduct which made it negligent.

LIMITATION OF LIABILITY: PROXIMATE CAUSE (from Abrams’ notes)
1. Review the bidding:

a. D failed to exercise reasonable prudence in the circumstances.

b. That failure of care was an actual cause of the injury to Π.

c. Should there be some reason of policy to cut off Δ’s liability for all the injuries she caused?

2. Thin-skull rule: Take your P. as you find her.

d. Even if the extent of the damages is unforeseeable

3. Result within the risk  (a class of hazards)

e. For example, with a statutory violation, Π must suffer one of the hazards the legislature sought to avoid by enacting the legislation. Π must show that the breach of statute enhanced the risk of the injury that occurred.

f. What should happen if Δ’s misconduct creates a certain kind of risk, but another kind of injury occurs? (Polemis, p. 404)

g. In general, liability should be limited to those aspects of Δ’s conduct that made that conduct negligent.

4. Post-accident enhancement of damages

h. When Δ’s negligence creates special risks that Π would not be subject to otherwise, Δ. is liable for enhancement of damages.

5. When the result is within the risk created, it does not matter if it occurs in an unforeseeable, unexpected manner.

6. An intervening act should not supercede liability when it is foreseeable or normal, as opposed to weird and quirky.

7. Palsgraf: Person within the risk. 

i. Liability should be limited to those persons foreseeably endangered by Δ’s conduct (Cardozo) or 

j. Liability should be limited by a variety of factors, including foreseeability, natural and continuous sequence, convenience, public policy, rough sense of justice, expediency and common sense consistent with the general understanding of mankind (Andrews).

k. Rescuers are foreseeable.  (Wagner)
IV.  DUTY
A.  Affirmative Duty to Act/Rescue
1.  Harper v. Herman:  Π was on Δ’s boat in Lake Minnetonka.  Δ lowered ladder to let people out into water, and Π dove in headfirst.  Court rules Δ had no duty to warn Π, because he was merely a social invitee and no special relationship existed between them.
2.  Farwell v. Keaton:  Π was beaten and Δ applied ice to Π’s head and let him sleep in the car.  Δ left Π in the car where his grandparents found him and took him to the hospital where he ultimately died.  Court found Δ liable because once he initiates aid and takes charge and control of the situation, he has entered into the situation voluntarily and must exercise reasonable care toward Π.
Some states have statutory duty to rescue—such as Vermont.

Duty to rescue:

1.  Special relationship—preexisting special relationship between Π and Δ.

2.  Causal responsibility—one party partially responsible for position of peril.

3.  Undertaking
3.  Tarasoff v. Regents of the University of California:  Psychologist working for Δ treated patient who admitted he intended to kill Π.  Psychologist failed to warn Π or her family and she was murdered.  When avoidance of harm requires Δ to control a 3rd party, Δ must have a special relationship to either 3rd party or potential victim in order for there to be a duty to protect potential victim.  Therapist-patient relationship meets this test, so Δ had reasonable duty of care to protect Π.

B.  Premises Liability
Premises Liability—Categories at common law
1. Trespasser—comes onto your land without right or possession, may eject that person with reasonable and necessary force—willful and wanton conduct

2. Licensee—comes onto your land for their own purposes with your express or implied permission—warn of concealed dangers, but not to make them safe

3. Invitee—business & social—express or implied—due care

1.  Heins v. Webster County:  Π was visiting his daughter, who worked at Δ county hospital, when he slipped on ice and fell.  Trial court found Π was licensee and therefore Δ had no additional duty to him.  Supreme Court of NE reverses, eliminates above categories of liability in favor of general standard of reasonable care.  “We impose upon owners and occupiers only the duty to exercise reasonable care in the maintenance of their premises for the protection of lawful visitors.”
C.  Emotional Distress
1.  Falzone v. Busch:  Δ’s negligently driven automobile strikes Π’s husband’s car and then swerved and almost struck Π.  Trial court applied impact rule requiring physical contact to recover, but Supreme Ct of NJ says this is no longer applicable.  “Where negligence causes fright from a reasonable fear of immediate personal injury, and where fright is adequately demonstrated to have resulted in substantial bodily injury or sickness damage is recognized as if they had occurred because of direct physical injury rather than fright.”
2.  Portee v. Jaffee:  Π’s son got trapped in an elevator shaft and died as rescuers worked to free him.  Π became extremely depressed and sued Δ landlord.  Supreme Ct of NJ extends ruling from Falzone to include those not in the zone of physical danger, but rather in the zone of emotional danger.  Court creates new cause of action:  Negligent infliction of emotional distress, with 4 elements:  1) death or serious physical injury caused by Δ’s negligence, 2) marital or intimate familial relationship between Π and injured party, 3) observation of the death or serious injury at the scene of the accident, and 4) resultant sever emotional distress.
V.  AFFIRMATIVE DEFENSES TO NEGLIGENCE
A.  Contributory Fault
Π owes a standard of care for his own safety as well.  Δ can argue that Π’s conduct was also unreasonable, and that it was proximate cause of Π’s injury.
Contributory negligence is a complete bar to recovery.  AL, MD, NC, VA still adhere to this view.  Not a defense if the injury was caused by recklessness/willful misconduct.
Comparative negligence—Π’s negligence relative to that of Δ.  Still can be used as a defense if injury was caused by recklessness/willful misconduct.
· Pure comparative negligence:  Π recovers % of Δ’s negligence regardless of how at-fault Π was
· 49% “not as great as Δ’s” rule—Π’s fault must be less than Δ, harder for Π to recover especially if jury splits the difference.

· 50% “no greater than Δ’s” rule— Π’s fault must be less than or equal to Δ’s fault.
Last clear chance—if Δ had last clear chance to avoid injury, Π not liable even if his negligence led up to the accident.
3. Avoidable consequences—when P injured, he has duty to mitigate damage by seeking care.  D is not liable for injuries exacerbated by the absence of appropriate medical care.

B.  Immunities

1. Governmental immunity (sovereign immunity)—property is held by the gov’t in trust for the citizens.  Immunity for negligence but not intentional torts—government agents acting within scope of employment.  Some of this has been eliminated by the Federal Tort Claims Act.

2. Intra-family—parental discipline—fallen away.  Where actors are adults, wrong is irrelevant, death occurs.  Now not used.

3. Charitable immunity—to protect charitable interests.  Gone.
C.  Assumption of Risk (A/R)
1.  Dalury v. S-K-I, Ltd:  Express A/R.  Π was injured when he crashed into a ski lift post, but signed a waiver of liability in his season pass agreement.  Supreme Ct of VT found this waiver to be unenforceable.  Δ’s ski resort was open to public and Δ was in control of premises (premises liability).  Owners of places of public accommodation cannot exculpate themselves from liability.

An exculpatory agreement/waiver is valid if:

a. It is made freely and fairly

b. There is equal bargaining power between parties

c. Doesn’t interfere with social interests

a. 
It is invalid if:  (this is California’s test)

b. Δ’s business is suitable for public regulation

c. Δ is performing a public service

d. Δ is willing to perform this service for anyone

e. Bargaining power between parties is unequal.

f. It is an adhesion contract with no insurance provision

g. Person or property of purchaser is under Δ’s control.
Colorado uses 4-part test:  1) existence of duty to the public, 2) nature of services performed, 3) whether contract was fairly entered into, and 4) whether parties’ intention was in clear, unambiguous language.
2.  Murphy v. Steeplechase Amusement Co.:  Π gets on ride called “The Flopper”, falls and is injured.  Cardozo argues that Π assumed risk:  fall was part of the fun, Π had witnessed others on the ride and knew the risk, and machine was working properly.  Volenti non fit injuria—there is no injury to one who consents.

VI.  DAMAGES

1.  Seffert v. Los Angeles Transit Lines:  Π’s foot caught in door of Δ’s bus, and she was dragged and badly injured.  Supreme Court of CA upheld $187,903.75 damage award.  Damages are question of fact for jury, and trial judge can reduce if necessary, and the appellate courts can only decide if the verdict “shocks the conscience” and is the result of passion, prejudice, or corruption.  J. Traynor dissented, sayin verdict and its calculation scheme unfair.

Compensatory

1. Specials

a. Income

i. Past

ii. Future—discounted to present value

b. Medicals

i. Past

ii. Future—discounted to present value

2. Generals (usually 3x special damages—this is where your fees come from)

a. Pain & suffering

b. Past

c. Future—no discounting

3. Punitive?  Only for intentional torts
At common law, no action for wrongful death—gov’t did not want to set price on human life

Survival statute:  Applicable if Π dies from other causes unrelated to Δ OR related to Δ’s conduct.

Collateral source rule—even if Π has insurance, Δ must pay Π for losses.
	Occurrence
	Statute
	Brought by:
	Damages

	Death of Π and/or Δ
	Wrongful death statute.  Brought for the pecuniary loss of Π’s services.
	Action:  Personal representative
	$ Pecuniary loss to parties named in statute—no emotional damages

	
	Survival statute Person who survives Π brings suit against Δ for Π’s losses.  Defamation actions do not always survive.
	The estate
	Π’s loss, pain & suffering, etc.


VII.  INTENTIONAL TORTS
	Action
	Intent
	And…

	Assault
	To place in apprehension of immediate contact
	Reasonable apprehension of contact

	Battery
	To make contact
	Contact results

	False imprisonment
	To “restrain”
	Π aware, against Π’s will, no reasonable means of escape

	Peace of mind
	To interfere with peace of mind
	Outrageous


A.  Prima Facie Case
1.  Garratt v. Dailey:  Δ, 5 year old boy, pulled chair out from under Π.  Δ had no unlawful purpose in doing so.  Battery requires intent to harm Π, and this includes substantial certainty harm will occur.
2.  Picard v. Barry Pontiac-Buick, Inc.:  Π photographed Δ auto mechanic who confronted her, put his index finger on the camera and asked her “who gave you permission to take my picture?”  Δ argues didn’t put Π in reasonable apprehension of contact, and didn’t touch her.  Court rejects this argument—camera was part of Π’s person.
PFC for Assault:  

a) Intent to make harmful contact—physical act of a threatening nature.
b) Π has reasonable apprehension of immediate and harmful contact (Π must see or hear Δ)

c) Δ must have ability to carry out harmful act.

PFC for Battery:
a) Intent to make contact—Intent to injure unnecessary if Δ sets force in motion
b) Harmful or offensive contact results (requires physical contact)

3.  Lopez v. Winchell’s Donut House:  Δ employer accuses Π employee of stealing from cash register; Π claims she was falsely detained.  But Δ made no threat to Π’s job security or personal safety, just moral pressure, which is not sufficient for false imprisonment.

PFC for False Imprisonment:
a) D intended to impose restraint on P (in a place… not outside)

b) Apprehension of force which would prevent P from leaving
i. Actual or apparent physical barriers

ii. Overpowering physical force

iii. Threat of physical force

iv. Other duress

v. Asserted legal authority
c) No reasonable/ safe means of escape

d) P must be aware of restraint

e) Must be against P’s will

f) Damages

i. Mostly emotional distress; interference with peace of mind.

ii. Sometimes physical injury related to escape. 

4.  Womack v. Eldridge:  Δ was private investigator who photographed Π and showed Π’s picture to victims and judge in child molestation case, even though Π had nothing to do with the case.  Π was then summoned to court to testify, and suffered emotional distress.  Jury found for Π, trial court set aside, but Supreme Ct of VA reinstated jury verdict.
PFC for Intentional Infliction of Emotional Distress (IIED):
a) intentional/reckless conduct

b) cause of action must be outrageous behavior (i.e. the average person would say “outrageous”)—offends generally accepted standards of decency
c) causal connection between intentional act and emotional harm

d) severe distress actually caused

B.  Defenses and Privileges
Defenses (from lecture):

1. Consent

a. Express

b. Implied—element of conscious behavior—Π puts self in situation to allow touching (e.g. Π gets on crowded subway car, Δ taps Π on shoulder)

c. Presumed—Π has not made conscious choice (e.g. Π brought to hospital unconscious—doctor must operate)

d. Imposed—court or guardian ad litem gives consent

e. Prohibited

2. Privilege

a. Self-defense—reasonable defensive force, not retaliation or revenge, in apprehension of battery

b. Defense of property

1.  Hart v. Geysel:  Π & Δ consented to perform illegal activity (boxing match, which was prohibited by statute) when Π’s decedent died.  Majority rule is that Π & Δ are liable to each other regardless of consent.  Minority rule is that since the combat was unlawful, both parties are denied relief.  Court doesn’t apply either rule—since act was illegal, there is no need to reward one party just because he was injured worse.
2.  Courvoisier v. Raymond:  Δ accidentally shot policeman while trying to expel  rowdy men from his property.  Δ didn’t realize Π was policeman, and thought Π meant to harm him when he emerged from the mob.  Court rules Δ can use self-defense if he acted honestly, had reasonable fears under the circumstances, and used reasonable force.

3.  Katko v. Briney (the Iowa spring-gun case):  Δ inherited farmhouse in which he wasn’t living.  To protect the antiques in the house, he set up a 20-gauge shotgun to hit intrudes in the legs.  Court said too excessive to use deadly force to defend property.  Also Δ wasn’t there—indirect use of force.
VIII. STRICT LIABILITY—LIABILITY WITHOUT FAULT
Strict liability/absolute liability—Δ’s fault not an issue

Factors in determining if activity is hazardous enough for strict liability—see p.510-511

1. High risk of some harm

2. Harm likely will be great (remember Hand formula B<PL

3. Inability to eliminate risk with ordinary care

4. Uncommon usage

5. Inappropriate to place

6. Social utility—how necessary is Δ’s activity?  Weighing value of activity to community against danger to community.

a. Π has no other way to make out his case—Abrams’ addition to list

Also—Δ can pool risk by raising prices

1.  Fletcher (Π) v. Rylands (Δ):  Δ built reservoir on his land, which broke and flooded Δ’s coal mine.  There was a latent defect in the subsoil, and Δ’s employees didn’t use proper care in constructing the reservoir.  Court rules that a person who does something dangerous on his land which is likely to cause harm if it escapes has an absolute duty to keep it there.  Harm wouldn’t have occurred it Δ kept the water on his land.

· On Δ’s appeal to House of Lords—Lord Cairns rules that Δ’s use of land was non-natural (see factor #5 above).

2.  Sullivan v. Dunham:  Δ’s employees trying to blow up tree—debris strikes and kills Π walking on the highway nearby.  Court rules one must use land in a way which is not harmful to others, Δ’s right to use must be sacrificed to Π’s right to peace as a matter of public policy.
· Animals causing injury—keeping wild animals is an inherently dangerous activity.  Δ is liable as long as injury is related to dangerous propensity of the animal

· Normally no strict liability for injuries caused by domestic animal UNLESS animal had known dangerous propensity

· Scienter—degree of knowledge making Δ legally responsible for his act or omission
IX. PRODUCTS LIABILITY
A.  Demise of privity and Emergence of Strict Product Liability
1.  MacPherson v. Buick Motor Co.:  Π purchased Buick with wooden wheels—Δ didn’t test them during manufacture.  Cardozo gives brief history of strict liability for products:
· Inherently dangerous (Thomas v. Winchester—manufacturer mislabeled poison, sold to druggist who sold to Π.)

· Inherently dangerous if not carefully constructed (Devlin v. Smith—scaffolding improperly constructed)

· Inherently dangerous to 3rd party if negligently made (Statler v. George A. Ray Mfg Co.—coffee urn explodes and injures Π)
Cardozo rules that if product is such that it can be dangerous if made incorrectly, and will be used by someone other than the purchaser, manufacturer has duty to make it properly, including the inspection of 3rd party components.  Privity of contract between purchaser and seller unnecessary.
Prima facie case in product liability

1.  Defect → 
2.  Causes injury (actual cause—but for test, AND defect must be unreasonably dangerous)  Burden is on Δ to prove otherwise→ 
3.  Direct chain to Δ—burden to show this is on Π.
2.  Escola v. Coca Cola Bottling Co. of Fresno:  Majority vies this as res ipsa loquitor case, but Traynor says it should be product liability matter for reasons below.  Δ put product on the market, was in best position to reduce risk.

1. Causal negligence 

2. Product defective when it left mfg

3. Puffing, inducing consumers to buy their products

Policy
1. Safety

2. Misfortune to Π

3. Loss Spreading

4. Responsibility

5. Efficiency

6. Puffing

7. Reputation

B.  Defects
Defect
1. Manufacturing—aberration in assembly/fabrication

2. Design—inherently unsafe by design
Design Defect

a) § 402A “Unreasonably Dangerous”

b) Consumer Expectations Test

c) Reasonable Seller with Imputed Knowledge

i. Manufacturer’s specifications (in cases of manufacturing defects)

d) Risk-Benefit (Danger v. Utility)—feasibility, cost, practicality

e) RAD—reasonable alternative design which could have reduced foreseeable risk of harm.
i. 3rd restatement puts greater burden of Π to show there was RAD
3. Warning—whether there is adequate warning/instruction of potential failure on inevitably unsafe product

Δ:  Manufacturer, wholesaler, retailer, component maker

Π:  Consumer, user, & (in some states) bystander

1.  Defect by Design—Soule v. General Motors Corp.:  Π was injured when driver’s side floorboard was crushed in during accident, argues car was defective by design.  Π claimed reasonable alternative design was safer.  If facts permit conclusion that product didn’t perform safely, and failure resulted from product design, finding of defect is warranted.
· Π must show this defect, must show causation, average consumer/seller test (would danger preclude utilization, was danger known or unknown
2.  Failure to warn—Hood v. Ryobi America Corp.:  Π removed blade guard on saw to cut large block of wood, and did not replace it, despite multiple warnings by manufacturer.  Π claimed warning insufficient because he didn’t know blade would come off.  Wilkinson rules that clear and specific warning will suffice unless benefits of more detailed warning outweigh costs of requiring change.  The longer and more elaborate the warning is, the less useful it is.

· Hold mfg liable for inadequate warning when alternative warning would have told of foreseeable risk, and these risks could have been eliminated by such warning(burden on Π to prove
· But Δ may say that to verbose a warning may reduce effectiveness of warning
· Warning doesn’t excuse mfg from selling defective product

· On exam…Did mfg have duty to warn?

· If product’s danger is common knowledge?  If so warning is unnecessary

· Is there an unknowable danger?  Is it unknowable to mfg as well as consumer, due to inadequate testing?
· “State of the art” defense—mfg had no way to know about latent danger regardless of amount of testing done, but there is continuing duty to warn

· Ex. Vioxx case

Defenses to strict liability/product liability

· Comparative fault of Π—for example in Rylands if Π didn’t use reasonable care in building his coal mine
· Or in Hood, jury could have found Π was at least partially at fault

· Unreasonableness, Π’s activity was dangerous the way he was doing it—clear unreasonable danger, but this is what Π knows (subjective)
· Abnormal misuse—improper, unforeseeable (from mfg’s standpoint) misuse of product.  This is objective test, what anyone should know (anybody should know it is dangerous to use knife as a toothpick)
· Δ will be liable for foreseeable, customary misuse

· Sue retailers because often they are the only ones around to sue, and they can put pressure up the distributive chain to change product
	Danger Known?
	
	Duty to Warn?

	By Mfg.
	By Consumer
	

	Yes
	Yes
	No

	No
	No
	No

	Yes
	No
	Yes


Unavoidably Unsafe Products

Some products cannot be made safe by any design

· Given the extent of the danger, is product too unsafe to be brought to market?

· If neither manufacturer nor consumer knows of danger, no liability UNLESS mfg was negligent in testing

· Must mfg. declare all risks they discover—Yes

· Learned intermediary would help consumer make choice
A product is defective by insufficient warning when danger could have been reduced by adequate warning when product isn’t reasonably safe.  Addresses puffing, etc.

	Warning
	Defenses

	1.  Material Risks
	1.  Contributory Fault—maybe w/facts in design & warnings

	2.  Sufficiently Permanent
	2. (Unreasonable) Assumption of Risk

	3.  To allow “choice”
	3.  Abnormal Misuse


C. Defenses
With a known defect known to consumer—assumption of risk defense permitted by courts

Abnormal misuse:  foreseeable misuse does not bar recovery to Π, but abnormal misuse does.

X. DEFAMATION
· Statement that is false and seriously injurious to the reputation of another

· Not a favored suit—contemporaneous (statement must be relevant to the time)

· Defamation actions don’t survive

· Defamation can occur among an esoteric community/small group of experts

· Group libel—not for group over 25

· Interest to be protected is reputation

A. Prima Facie Case at Common Law
1.  Romaine v. Kallinger:  Π sued because Δ’s book linked her with a heroin addict who was serving time in prison.  Π said statement either defamatory per se or otherwise should let a jury decide.  But statement merely said that Π and her friend knew this person and could not be understood to mean that Π was involved in criminal activity.  Taken in context, it meant that Π’s interest was out of sympathy and compassion.  Supreme Court of NJ affirmed SJ for Δ.
2.  Matherson v. Marchello:  On a radio show, Δ Marchello claimed to have had affair with Π Matherson’s wife, also accused Π of being a homosexual.  Both of these charges are found to be libelous.  Second excerpt from case dealt with distinction between slander and libel (as libel doesn’t require Π to plead special damages while slander does)—Defamation by means of radio and TV broadcast media held to be libel, therefore Π need not plead special damages.
B. Defenses and Privileges
Defenses
I. Truth
a. Must be element of fraud & deception w/r/t Π.
b. Sufficient to establish truth by showing that the gist of statement was substantially true

II. Privilege

a. Absolute—legislature, courtroom, official printing/records of legislative proceedings

b. Qualified—can be abused if defamatory statement is made in spite/malice

i. Your interest—Δ’s interest of less value to society

1. For example:  self-defense (collecting debts/stolen goods, prevent mismanagement)

ii. Interest of others (moral, social, or legal duty)

1. To protect others—letters of employment reference, credit inquiries to banks

2. Excessive publication (conveying info to 3rd parties, conveying more than asked) can defeat this privilege.

III. NY Times v. Sullivan(press(Actual Malice (knowing falsehood/reckless disregard for truth)

a. Applies to public figures

C. Public Plaintiffs and the Constitution
1.  New York Times Co. v. Sullivan:  Montgomery, AL police commissioner sues for libel for ad taken out in Times over treatment of Dr. Martin Luther King & civil rights protesters.  Π claims statements about police treatment of protesters and Dr. King are untrue and defamatory.  AL law states that accusation made against agency can be imputed to agency’s leader (providing colloquium), and ABSOLUTE TRUTH is the only defense.  Brennan, writing for majority, finds this unconstitutional.  Exaggeration and vilification are bound to occur in public debate, so press should be protected from liability.  Determines “actual malice” not present in statements, also no proof of colloquium.  Analogizes this privilege with absolute privilege of public officials—Justices Black and Goldberg say that even Brennan’s ruling doesn’t go far enough.
· Times Standard:  “Actual Malice”—Press’s statements are privileged unless they knew the statement was false or there was “reckless disregard for truth” (substantial evidence that it may not have been true)

· “substantial awareness of probable falsity” is alternate formulation of the “reckless disregard for truth” standard

Defamation Outline

1. Libel (written) v. Slander (spoken)
2. Defamatory (not mere vulgar abuse)

a. Diminishes esteem, respect, goodwill; excites adverse, derogatory, or unpleasant feelings.

b. Holds P up to hatred, contempt, or ridicule; causes him to be shunned and avoided; exposes him to aversion, obloquy, odium, ostracism and DISGRACE!
c. If statement can have only one meaning it is defamatory as a matter of law—does not need to go to a jury
3. Colloquium  -- of and concerning Π
4. Publication – communication to one third party

5. Prima facie case in slander

a. Proof of “special damages” – pecuniary loss flowing from impact on reputation (e.g. loss of job).

b. Unless aspersion falls into one of the four per se categories:

i. Major, dirty crime

ii. Incompatible with proper conduct of lawful business, trade, office or profession

iii. Loathsome disease

iv. Serious sexual misconduct

6. Prima facie case in libel

a. If defamatory “on its face” (within the four corners of the aspersion), it is actionable (e.g. “John is an axe murderer”)
i. No need for extrinsic fact (inducement) to make out defamatory meaning (innuendo)

b. If not defamatory “on its face” (e.g. John hangs around with the 5th Street boys), it is “libel per quod.”

1. Π must plead and prove special damages

2. Unless aspersion falls into one of the four per categories.

XI. PRIVACY
A.  The Right to be Left Alone
1. Public Disclosure of Private Facts ( Haynes v. Alfred A. Knopf, Inc.:  Π sued publisher because he didn’t like the way he was depicted in a book about black history.  Statements described his drunkenness, poor parenting, adultery, etc.  But another simply used Π’s life as an illustration of difficulties of migration on black community, and barring such details would have chilling effects on free speech.  The facts revealed must not just be embarrassing or painful, they must be shocking to the average person.
2.  False Light ( Cantrell v. Forest City Publishing Co.:  Π Cantrell alleged that Δ’s news article improperly portrayed her—she was not at scene of accident, also mis-described her poverty and living conditions so as to make her an object of pity and ridicule.  Writer was Joe Eszterhas, who later became screenwriter (Jagged Edge, Basic Instinct, etc.).  Δ Newspaper (Cleveland Plain Dealer) and Forest City Publishing Co. held liable through respondeat superior.  District Court found knowing and reckless falsehood as per Times standard, jury found for Π.  Court of Appeals reversed, apparently misunderstanding “malice”—NOT common-law malice here.  Supreme Court affirmed District Court’s judgment for Π.
3.  Intrusion (  Nader v. General Motors Corp.:  Δ GM sent call girls to harass Nader, had people follow him around, spy on him, etc.  Court of Appeals of NY advises that some aspects of Nader’s cause of action (overzealous surveillance, wiretapping/eavesdropping) constitute intrusion, and the as dicta advises court that rest of claims may constitute IIED.  Court was using DC law to make decision.

4.  Appropriation ( Zacchini v. Scripps-Howard Broadcasting Co.:  Newscaster filmed Π Zacchini doing his human cannonball act without his permission, and then showed it on the news.  First amendment only goes so far—can’t steal someone’s act.  Supreme Court remands to OH Supreme Court—no constitutional privilege for press under 1st/14th amendment here, this is a private act which has commercial value to Π. 
· Roberson v. Rochester Folding Box Co.—woman sued for non-consensual use of her likeness on flour box and lost.  NY state legislature creates statute after that, but it limited growth of privacy law in NY.
1.  Private Facts (this is what you have to prove) – these are true facts! 

a) Widespread publicity-- the key.

b) Offensive, embarrassing to the reasonable person

c) "Newsworthy" vs. morbid or sensational— the news media needs its privilege under the 1st amendment, because it needs to do its job for us.  

2.  False Light

a) Falsity or fiction

b) Objectionable

c) Widespread publicity

d) Matter of public interest

e) The malice which we saw in Sullivan v. Times reasonable possibility of probable falsity.
3. Intrusion—Offensive or objectionable to the Reasonable Person

a) Intentional prying, cannot be inadvertent

b) Private sphere

4. Appropriation (Person just wants to be paid).

a) Pirating ∏ name or likeness

b) "Entire act"
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