
1. Duty of care

a. ordinary care v. extraordinary care

i. strict liability, foreseeability, custom, Hand formula: B < PL

ii. standard of care—medical malpractice

b. statutory (negligence per se)

c. vicarious liability—respondeat superior
d. Premises liability

e. Defenses: Π’s duty of care for his own safety 
i. comparative negligence: pure / modified (50% , 49% rules)

ii. assumption of risk
2. Causation
a. Res ipsa loquitor—inferred negligence

b. Actual / Cause in fact
c. Proximate 
i. result/person within the risk
ii. eggshell plaintiff
iii. secondary harm

iv. intervening actors

d. Emotional harm

i. zones of physical / emotional danger
e. Alternate /joint and several liability
i. concert of action + indivisible result

ii. market share analysis

f. contributory negligence (see duty of care section d)
3. Rescue/Enhanced liability

a. Special relationship

b. Causal responsibility

c. Undertaking
4. Damages (compensatory)
a. special

b. general


1. Duty of Care
Variances from objective, ordinary care standard

a. Experts (yes—see medical malpractice)

b. Mental ability (No, except as Π)

c. Inexperienced adult (No—must conform to the community; not exempt from common sense)

d. Aged (No, except if incapacitated)

e. Children (Yes, like “age, intelligence and experience”, except if engaged in adult activity. Parents will not pay for their children’s torts unless they—rents—are at fault, eg supplying shotgun: negligent entrustment)

f. Gender (no)

g. Physical incapacity (yes—see Hammontree v. Jenner)

h. Mental illness (no, except if Π)

i. Intoxication (no = antecedent negligence)

j. Accident prone (no)

k. Diverting circumstances (Yes, if “reasonable”. eg, sneezing while driving)

l. Emergency doctrine (part of the formula of “care...in the circumstances”)
Strict liability: 

case: 
Hammontree v. Jenner, CA 1971.

facts: 
driver Π suffers epileptic seizure, crashes into Δ’s store; not held liable

holding: 
Court declines to “superimpose the absolute liability of products liability cases upon drivers under the circumstances here”
Reasonable care: 

case: 
Brown v. Kendall, MA 1850

facts:
dogs fighting, Δ hit Π in eye with stick in attempt to separate dogs

ROL:  Π bears burden of proof to show that Δ’s intention was unlawful or that Δ was in fault (for failing to show ordinary care)

case:    Carrol Towing Co., NY 1947 (L. Hand)

facts:   barge sans bargee hits and sinks other boats in NY harbor

ROL:  The Hand Formula: 

1. probability that barge will break away (P)

2. gravity of resulting injury (L)

3. burden of adequate precautions (B) 

liability depends on whether B<PL*

*Adams v. Bullock (kid swinging wire hits trolley wire) adds element of social utility to burden to balance equation: B + μ < PL
case:
Bethel 

facts: 
Π hurt when wheelchair seat on bus collapsed 11 days after repairs made

ROL:   Std of care required of common carriers realigned with traditional negligence std of reasonable care under the circumstances; no stratification of degrees of care as a matter of law—only diff amounts of care as matter of fact
Custom

case: 
Trimarco, NY 1982

facts:
Π fell through shower door

ROL:
it is up to jury to decide what the general custom/practice is in this type of situation; Jury must be satisfied with reasonableness of standard of conduct/practice before it can judge the reasonableness of a party as his behavior applies to or is covered by that std

· BUT TJ Hooper—L. Hand says that court judges/determines what constitutes due care in absence of custom

Standard of care—medical malpractice

case: 
Sheeley v. Memorial Hosp.

facts: 
botched episiotomy by 2d year resident; Π tries to introduce expert testimony as to std of care

ROL:
Instead of similar locality rule (std. of care relative to locality): 

Doc under duty to use the degree of care and skill that is expected of a reasonably competent practitioner in the same class to which he or she belongs, acting in the same or similar circumstances

case: 
Matthies v. Mastromonaco
facts:
81 y.o. patient broken hip, doc prescribes bed rest w/o presenting alternatives, patient ends up never being able to walk again

ROL:


· For informed consent, patient must know not only of alternatives that doc recommends, but of medically reasonable alternatives that doc does not recommend

· “reasonable patient” test for measuring materiality of risk—causation shown if adequate disclosure could reasonably be expected to have caused that person to decline the treatment bc of the revelation of the kind of risk/danger that resulted in harm

Statutes: negligence per se
case: 
Martin v. Herzog, NY 1920 (Cardozo)

facts: 
buggy sans lights, car over center line; both against stat, both negl

ROL: 
To omit safeguards prescribed by law for the benefit of another that he may be preserved in life or limb, is to fall short of the standard of diligence to which we are under duty to conform (p. 74)

case: 
Tedla v. Ellman, NY 1939

facts:
peds walking on wrong side of rd, hit; no negl per se on part of Π

ROL:
when stat fixes no def std of care (or regulates conflicting rights and obs), judicial decisions may attach exceptions/limitations to common law duty of std of care

Excuses to Statutory Violations  (custom does not overrule power of statute)
Assuming: (1) the result was a hazard sought to be avoided by the statute;

     (2) the breach of the statute was a cause in fact of the injury.

a. The violation is reasonable because of the actor’s incapacity. (child)

b. Actor neither knows, nor should know, of the occasion for compliance.  (innocent ignorance of operative facts, e.g. sign  hidden)

c. Actor is unable, after reasonable diligence or care, to comply. (light burns out immediately before crash)

d. Actor is confronted by an emergency not due to his own misconduct. (swerves to miss child)

e. Compliance with the statute would involve a greater risk of harm to the actor or to others (Tedla).

Vicarious liability (respondeat superior): 

case: 
Christenson v. Swenson, UT 1994

facts: 
security guard involved in traffic accident on lunch break from work; employer also sued

ROL:  employers vicariously liable for torts committed by employees while acting within the scope of their employment

scope of employment based on: 

· conduct of the kind (expected of employee)

· time and space

· serving employer’s interest

Premises Liability: 

Previously, in common law, legal status of visitor determines duty owed him:
1. Trespasser: protected against willful and wanton conduct

2. Licensee: duty to warn of known concealed dangers (but not to remedy them)

3. Invitee: business / social – duty to exercise reasonable care

case: 
Heins v. Webster County 1996

facts:
Π falls and is injured when enters hospital after snow; question is whether his right to recovery is dependent upon whether he’s acting as licensee or invitee
ROL:
Owners and occupiers have duty to exercise reasonable care in the maintenance of their premises for the protection of all lawful visitors—licensee/invitee distinction abolished
Defenses: 
Comparative Negligence
1. Pure comparative negligence


- even if you’re 99% at fault for your suffering, you can still recover 1%

2. Modified comparative negligence

· 50 % rule: If both parties are at fault, there should be no recovery

· 49% rule: in order to recover, you must be less negl than the other party

Assumption of risk (express or implied):             
1. Known danger

2. Voluntary choice

case: 
Dalury  v. SKI, Ltd.
facts:
skier injured when he collided with pole; had signed liability release which was held to be unenforceable bc ski area still had duty to act with reasonable prudence in correcting foreseeable dangers

ROL:
Restatement:  Exculpatory agreement should be upheld if: 

· freely and fairly made

· bt parties in an equal bargaining position

· no social interest with which it interferes

VT premises liability: business owner has duty of active care to ensure that its premises are in safe and suitable condition for its customers, a duty that increases proportionately with the foreseeable risks of the operations involved

case: 
Murphy  v. Steeplechase Amusement, NY 1929 (Cardozo).
facts:
person fell and injured when using the Flopper, moving belt
ROL:
Volenti no fit injuria : one who takes part in such a sport accepts the dangers that inhere in it so far as they are obvious and necessary
2. Causation

Inferred negligence: Res ipsa loquitur (“the matter speaks for itself”)

case: 
McDougald v. Perry
facts:
spare tire came off of trailer, hit windshield of jeep behind it

ROL:
The doctrine of res ipsa loquitur recognizes that in rare instances an injury may permit an inference of negligence if coupled with a sufficient showing of its immediate, precipitating cause

case:
Ybarra v. Spangard
facts: 
Π suffered injury after surgery, doesn’t know exactly which med practitioner caused it; sues everyone in ER and wins

ROL:
res ipsa loquitur: 

1. acc must be one which ordinarily doesn’t occur in absence of someone’s negl

2. must be caused by agency or instru w/in exclusive control of Δ

3. must not have been due to any voluntary action/contrib. on part of Π

Cause in fact / Actual cause: “but for”

case:
Stubbs v. Rochester, NY 1919

facts: 
water contamination, Π sick; Δ raises number of possible causes of illness

ROL:
If 2+ causes exist, for only one of which a Δ may be liable, and a party injured establishes facts from which it can be said with reasonable certainty that the direct cause of the inj was the one for which the Δ was liable, the party has complied with the spirit of the old ROL (Π can’t recover without proving that inj was sustained wholly or in part by a cause for which Δ was resp.)
· Causation is a different category than res ipsa; negligence isn’t inferred—it needs to be determined whether ordinary prudence was involved

Proximate cause: result/person within the risk
1. Review the bidding:

a. D failed to exercise reasonable prudence in the circumstances.

b. That failure of care was an actual cause of the injury to P.

c. Should there be some reason of policy to cut off D’s liability for all the injuries she caused?

2. Thin-skull rule: Take your P. as you find her.

a. Even if the extent of the damages is unforeseeable

3. Result within the risk  (a class of hazards)

a. For example, with a statutory violation, P. must suffer one of the hazards the legislature sought to avoid by enacting the legislation. P. must show that the breach of statute enhanced the risk of the injury that occurred.

b. What should happen if D’s misconduct creates a certain kind of risk, but another kind of injury occurs? (Polemis, p. 404)

c. In general, liability should be limited to those aspects of D’s conduct that made that conduct negligent.

4. Post-accident enhancement of damages

a. When D’s negligence creates special risks that P would not be subject to otherwise (secondary harm), D. is liable for enhancement of damages. 
5. When the result is within the risk created, it does not matter if it occurs in an unforeseeable, unexpected manner.

6. An intervening act should not supersede liability when it is foreseeable or normal, as opposed to weird and quirky.

7. Palsgraf: Person within the risk. 

a. Liability should be limited to those persons foreseeably endangered by D’s conduct (Cardozo) or 

b. Liability should be limited by a variety of factors, including foreseeability, natural and continuous sequence, convenience, public policy, rough sense of justice, expediency and common sense consistent with the general understanding of mankind (Andrews).

c. Rescuers are foreseeable.

case: 
Palsgraf v. LIRR, NY 1928—Cardozo
facts:
itals jumped on train with package; conductors tried to help prevent him from falling, knocked package onto tracks and it exploded (fireworks).  Mrs. P at end of platform, inj by scale which fell as result of explosion or ensuing panic

ROL:
The orbit of the danger as disclosed to the eye of reasonable vigilance would be the orbit of the duty.  The risk reasonably to be perceived defines the duty to be obeyed, and risk imports relation; it is risk to another or to others within the range of apprehension.

dissent: (Andrews)
· this is a case of prox cause, not negl: but for explosion, she wouldn’t have been injured. 

· stream metaphor: different colored tributaries—prox cause cut off when you can no longer differentiate colors
case: 
Benn v. Thomas, Iowa 1994

facts: 
Π passenger in van that is rear-ended by Δ, suffers injuries and later dies from heart attack (predisposition, said to be caused by accident)

ROL:
“eggshell plaintiff” rule: requires Δ to take Π as he finds him, even if that means that the Δ must compensate Π for harm an ordinary person would not have suffered.  This rule deems the injury, not the dormant condition, the proximate cause of the Π’s harm. Once Π establishes that Δ caused some injury to Π, the rule imposes liability for the full extent of those injuries, not merely those that were foreseeable to the Δ
proximate cause—intervening actor

case: 
McLaughlin v. Mine Safety, NY 1962

facts:
heating blocks covered in flocking; trained fireman throws away box with warning/instructions, doesn’t instruct nurse; manufacturer not liable bc fireman = superseding/intervening actor

ROL:
When knowledge of a latent danger or defect is actually possessed by an original vendee who then deliberately passes on the product to a third person without warning, his negligence supersedes the negligence of manufacturer/vendor

Emotional harm: 

Protecting the interest in “peace of mind” 

1. Impact rule – must be “touching” to recover

2. zone of physical danger – if “physical” consequences - Falzone

3. zone of emotional danger – within limits - Portee

case: 
Falzone v. Busch, NJ 1965

facts:
Δ’s car hit Π’s husband, almost hit Π; Π resultantly became sick and sought med attention 
ROL:
where negl causes fright from a reasonable fear of immediate personal injury, which fright is adequately demonstrated to have resulted in substantial bodily injury or sickness, the injured person may recover if such bodily injury or sickness would be regarded as proper elements of damage had they occurred as a consequence of direct phys injury rather than fright
case: 
Portee v. Jaffee, NJ 1980

facts:
Π witnesses son trapped in elevator shaft for hours, dies; later suffers emotional distress 

ROL:
Four factors for negligent infliction of emotional distress:

1. death or serious phys injury of another caused by Δ’s negligence

2. marital / intimate familial relationship bt Π and injured person

3. observation of the death or injury at the scene of the accident

4. resulting severe emotional distress

Alternate liability: 

Joint and several liability

1. Concert of action—one Δ doesn’t prevent the second from acting
a. Common purpose
     eg. 
intentional tort—1700’s case: all in 

b. Common plan


cahoots

c. Tacit understanding

2. indivisible result—can’t determine who owes what when there are two or more Δs both cause inj.  Policy arg: to make Π bear burden of proof even if he doesn’t have access to that would be to exonerate both Δs from liability, even though both were negl, and inj resulted from that negl

case: 
Summers v. Tice, CA 1948

facts:
three hunters, two shot at once and Π hit twice, but not sure of which Δ caused inj

ROL:
The plaintiff has made out a case when he has produced evidence which gives rise to an inference of negligence which was the proximate cause of injury; 

burden shifts to Δs to figure out who was actually liable.  Unfair to leave burden on Π to isolate guilty party

case: 
Hymowitz, 1989

facts:
DES caused adverse effects including cancer in offspring of women who took it while pregnant

ROL:
Market share approach: 

· national mkt provides most feasible and fair solution (decision based on precedence and judicial efficiency)

· apportions liability so as to correspond to the overall culpability of each Δ to the public at large

· Δ holds burden of proving it was not member of market of DES for preg use

· no exculpation for Δ that appears not to have caused a partic Π’s inj—basis of liability is actual marketing of product

· liability is several only—should not be inflated when not all mkt participants is before ct.  (Balances 3rd bulletpoint)

dissent: 

· market share: those who can exculpate themselves should be able to opt out, and those who cannot are jointly and severally liable for the entire damages

3. Rescue / Enhanced Liability
Rescue/enhanced liability

case: 
Wagner v. Int’l Railway Co., NY 1921—Cardozo

facts:
Π’s cousin fell off train which was negl in not slowing for turn; Π went to rescue, also inj/died

ROL:
The wrong that imperils life is a wrong to the imperiled vic; it is a wrong also to his rescuer. 

Peril and rescue must be in substance one transaction; there must be unbroken continuity bt the commission of the wrong and the effort to avert its consequences

Duty to rescue:

1. Special relationship—where there would be understanding/expectation that one will help the other

2. Causal Responsibility (relationship or instrumentality under Δ’s control)

3. Undertaking—if you do get involved, must not leave Π in worse position/condition than you found him

case: 
Harper v. Herman, MN 1993

facts:
Π on Δ’s boat during social outing; sans warning of danger from Δ, Π jumped off and severed spinal cord(quadriplegic

ROL:
Generally, special relationship giving rise to a duty to warn is only found on the part of common carriers, innkeepers, possessors of land who hold it open to the public, and persons who have custody of another person under circumstances in which that other person is deprived of normal opportunities of self-protection (restatement)

Superior knowledge of a dangerous condition by itself, in the absence of a duty to provide protection, is insufficient to establish liability in negligence.

case:
Farwell
facts:
boys drinking, go looking after girl, girl’s friends beat up Π; Π’s friend (Δ) drives around then leaves him in gramps’ driveway; dies
ROL:
Legal duty to avoid affirmative acts which worsen a situation; if Δ attempts to aid Π and takes control of the situation, he is regarded as entering voluntarily into a relation which is attended with responsibility, and thus will be liable for failure to use reasonable care for the protection of Π’s interests


If Δ knows or should know of another’s peril, he is required to render reasonable care under all the circumstances

case: 
Tarasoff
facts:
therapist’s patient killed Π; therapist didn’t warn

ROL:
When the avoidance of foreseeable harm requires a Δ to control the conduct of another person, or to warn of such conduct, the common law has traditionally imposed liability only if Δ bears some special relationship to the dangerous person or to the potential victim
4. Damages

I. Compensatory—put Π back in position she was in before injury

1. Special damages
a. income

i. past

ii. future—discounted to present value

b. Medical damages

i. collateral source rule—reimbursed for what’s covered by insurance or other sources (eg, free med care for doctors)—even though you didn’t have to pay, Δ should still have to pay

ii. past

iii. future—discounted to present value

2. General damages—general rule: General dam = 3 x Special

a. pain and suffering

i. past

ii. future—no discounting

case: 
Seffert v. LA Transit, CA 1961
facts:
woman caught in bus door, dragged, disfigured and severely injured; jury used per diem calculation of damages

ROL:
To hold an award excessive it must be so large as to indicate passion or prejudice on the part of the jurors
Statutory: 
	
	Action
	$$

	Wrongful death statute
	Brought by personal representative of decedent (normally exec of estate)
	Pecuniary loss to parties named in statute (spouse, parent, child, etc)

	Survival statute:

Δ kills Π or injures Π, who later dies 
	Brought by the decedent’s estate
	Π’s loss



1. Intentional torts

a. Battery

b. Assault

c. False imprisonment

2. Intentional infliction of emotional distress

3. Defenses

4. Damages
a. compensatory

b. punitive

c. nominal


Intentional torts: Battery, Assault, False imprisonment

INTENT:                                                         CONTACT:

	Assault(to place in apprehension of immediate contact
	Reasonable apprehension of immediate contact

	Battery(intent to make contact and contact must result
	Contact actually results

	False Imprisonment(to “restrain”


	Π aware; against Π’s will; no reasonable means of escape

	Peace of Mind(to interfere with peace of mind
	Outrageous!


case: 
Garratt v. Dailey, WA 1955
facts:
5 year old boy pulls chair out from under Π, who fell and broke hip.  Ct remands to determine whether Δ knew with certainty that Π would sit down where chair had been (and thus show intent to inflict harm)
ROL:
battery = intentional infliction of a harmful bodily contact upon another—intent to injure not necessary
case: 
Picard v. Barry Pontiac-Buick, RI 1995
facts:
Π dissatisfied with brake job, returned to garage with camera; while taking pics of mechanic working on car, mechanic got mad and approached her; 


disputed whether Δ actually touched Π
ROL:
according to Restatement 2d, contact with anything so connected with the body as to be customarily regard as part of the other’s person is actionable as an offensive contact with his person...thus, contact with camera constitutes battery
case: 
Lopez v. Donut House, IL 1984
facts:
employee questioned in locked room by managers; did not ask to leave at any point; 
ROL:
false imprisonment = unlawful restraint of an indiv’s personal liberty or freedom of locomotion


Restatement 2d—examples of confinement requirement: 

1. actual or apparent physical barriers

2. overpowering phys force, or by submission to phys force

3. threats of phys force

4. other duress

5. asserted legal authority

Intentional infliction of emotional distress
case: 
Womack  v. Eldridge, VA 1974
facts:
Π’s picture used in child molestation trial, Π claims to suffer shock, distress, anxiety as result
ROL:
Liability for emotional distress unaccompanied by phys inj dependent upon: 

1. conduct is intentional or reckless—specific purpose of inflicting distress or intended conduct and knew that result would be emotional distress

2. conduct outrageous and intolerable in that it offends against decency/morality

3. causal connection bt conduct and emotional distress

4. emotional distress is severe

· Restatement: for the court to determine that conduct may reasonably be regarded as so extreme and outrageous to permit recovery

· where reasonable men may differ, goes to jury
Defenses 

1. Consent: a willingness to have their protected interests interfered with. Manifestations:

a. express : 
b. implied : element of conscious behavior that puts one in circumstance—Π’s conduct indicates to objective, reasonable person that “intrusive” behavior is ok
c. presumed : Π has not made conscious choice
d. imposed : eg, mentally incapacitated kidney donor
e. prohibited : eg, unconscious patient in ER
2. Privilege

a. self defense

b. defense of property 

case: 
Hart v. Geysel, WA 1930
facts:
decedent Π and Δ in prize fight; Π died as result of blow.  Issue is whether to adopt majority or minory rule, both of which depend on anger as element of combat
ROL:
One who engages in prize fighting should not have a right to recover any damages that he may sustain as the result of the combat, which he expressly consented to and engaged in as a matter of business or sport

case: 
Courvoisier v. Raymond, CO 1896
facts:
after ejecting rowdy townspeople from his store, Π shoots police officer in self defense, thinking he was one of the men throwing stuff at him
ROL:
where a Δ attempts to justify on a plea of necessary self-defense, he must satisfy the jury, not only that he acted honestly in using force, but that his fears were reasonable under the circumstances, and also as to the reasonableness of the means made use of
case: 
Katco  v. Briney, IA 1971
facts:
Π sets spring-revolver to protect boarded up farmhouse against intruders, seriously injures would-be robber
ROL:
There is no privilege to use any force calculated to cause death or serious bodily injury to repel the threat to land or chattels, unless there is also such a threat to the Δ’s personal safety

1. Absolute liability
a. Strict products liability

b. manufacture defect
c. design defect

d. inadequate warning
2. Defenses

a. contributory fault

b. unreasonable assumption of risk

c. abnormal misuse


Absolute liability: no issue of fault examined
Strict Liability—Restatement’s test for behavior consciously undertaken
1. High risk of some harm
2. Harm likely great

3. inability to eliminate risk with ordinary care

4. uncommon usage

5. inappropriate to place

6. social utility

case: 
Fletcher v. Rylands, Britain 1866
facts:
Δ constructed reservoir on land, which escaped through old coal mining shafts and damaged Π’s adjacent land
ROL:
The person who for his own purposes brings on his lands and collects and keeps there anything likely to do mischief if it escapes, must keep it in at his peril, and if he does not do so, is prima facie answerable for all the damage which is the natural consequence of its escape
case: 
Rylands v. Fletcher
ROL:
same as previous case, plus:

· if Δ was enjoying his land in its natural state, no liability
· if Δ desired for it a non-natural use, for the purpose of introducing into the close that which was not upon it in its natural condition, and the results of that use were harmful to Π, liability
case: 
Sullivan v. Dunham, NY 1900
facts:
Π dynamited tree on his land; flying wood injured pedestrian on public roadway
ROL:
maxim of sic utere tuo : use your own property in a way that will not injure another’s property (absolute liability)
Strict Products Liability
New Products Restatement: 

· Manufacturing defect when departs from its intended design even though all possible care was exercised in preparation/marketing

· Defective design: foreseeable risks of harm could have been reduced/avoided with reasonable alternative design; omission of alternative design renders product not reasonably safe

· Inadequate instructions/warnings: omission of instructions renders product not reasonably safe

Manufacturer’s liability

case: 
MacPherson v. Buick, NY 1916
facts:
Δ sold car to retailer, who sold it to Π.  Wheel crumbled, Π injured.  Defect could have been discovered with reasonable inspection. 
ROL:
If the nature of a thing is such that it is reasonably certain to place life and limb in peril when negligently made, it is then a thing of danger.  Because the danger is to be foreseen, there is a duty to avoid the injury to its users (on the part of the manufacturer).

note: Cardozo’s decision in MacPherson paved the way for a standard of liability that would make the manufacturer guarantee the safety of his product even when there is no negligence

case: 
Escola v. Coca Cola Bottling, CA 1944
facts:
bottle broke in waitress’s hand; jury used res ipsa to determine manuf’s liability 
ROL:
A manufacturer incurs an absolute liability when an article that he has placed on the market, knowing that it is to be used without inspection, proves to have a defect that causes injury to human beings. (Traynor’s concurrence;  follows from/expands MacPherson)


Design Defect
1. Restatement § 402A “unreasonably dangerous”

2. consumer expectation test

3. reasonable seller with imported knowledge

3.a. Manufacturer’s specifications

4. risk-benefit (danger v. utility)—feasibility, cost, practicality

5. RAD

402A: “unreasonably dangerous” product







1. seller—in the business of selling such product

2. reaches user w/o substantial change in the condition in which it’s sold

3. not a defense to have exercised all possible care in preparation and sale of product

case: 
Soule v. GM, CA 1994

facts:
Π driving Camaro, gets in accident, toe pan crumbled and broke ankles
ROL:
if the facts permit an inference that product’s failure resulted from its design, finding of defect is warranted w/o any further proof; if facts do not permit that inference, jury must balance risks and benefits of design to determine defect


(use of old consumer expectations test irrelevant)


Inadequate instructions/warning

Unavoidably unsafe products

Danger [should be] known?  
   Duty to warn? 

by manuf
    by consumer
|






|

yes


yes

|
no






|

no


no

|
no






|

yes


no

|
yes

Learned intermediary: adequacy of warning may be tested by whether information provided by manuf was sufficient to inform (eg) doc (or other learned intermediary), who can weigh/communicate risks

· Warnings required: 

· material risks

· sufficiently prominent (and understandable, and explicit)

· to allow “choice”

case: 
Hood v. Ryobi, MD 1999
facts:
Π took safety guards off table saw despite numerous warnings
ROL:
A warning need only be one that is reasonable under the circumstances (Levin)—to find reasonable, weigh benefits against costs

1. Defenses

· Contributory fault?
2. since Greenman, comparative negligence replacing contrib. negl; now recognize Π’s contrib. fault to reduce recovery.  BUT with manuf defects, contrib. fault not a defense.  New Restatement recognizes that liability should be apportioned

3. unreasonable assumption of risk when defect known to user

· abnormal misuse

· liability upheld for foreseeable misuse—it’s the abnormality that absolves

· misuse must be so unreasonable that product cannot be expected to uphold it


a. Libel v. Slander
b. libel: written (includes tv, radio; sense of sight)—no need for specials

2. slander: oral—must plead and prove special damages: that you were hurt in some pecuniary way as a result of this aspersion
3. Defamatory (not mere vulgar abuse)

4. Colloquium  -- of and concerning P

5. Publication – communication to one third party

a. Prima facie case in slander
b. proof of special damages—pecuniary loss must flow from impact on rep

i. OR must be “per se” slander:

ii. major, dirty crime

iii. Incompatible with proper conduct of lawful business, trade, office or profession

iv. Loathsome disease

6. Serious sexual misconduct

a. Prima facie case in libel
i. If defamatory “on its face” (within the four corners of the aspersion), it is actionable 
b. No need for extrinsic fact (inducement) to make out defamatory meaning (innuendo)
i. If not defamatory “on its face”, it is “libel per quod.”

ii. P must plead and prove special damages
7. Unless aspersion falls into one of the four per categories
8. Defenses: truth, privilege, press

9. Damages: special, general, nominal, punitive

a. Defamation
b. diminishes esteem, respect, good will, or confidence in which defamed is held; 

c. among substantial and respectable group

case: 
Romaine v. Kallinger, NJ 1988
facts:
Romaine mentioned in book as having known a junkie who was in prison
ROL:
If a published statement is susceptible of one meaning only, and that meaning is defamatory, the statement is libelous as a matter of law.


defamatory = tends to so harm the reputation of another so as to lower him in the estimation of the community or to deter third persons from associating or dealing with him (Restatement 2nd)

case: 
Matherson v. Marchello, NY 1984
facts:
band doing radio interview, said that one of them had fooled around with club owner’s wife, and insinuated that owner was gay (said they fooled around with his boyfriend)
ROL:
Comment about fooling around with wife is clearly libelous; imputation of homosexuality is “reasonably susceptible of a defamatory connotation”

1. Defenses
2. Truth

a. Privilege

b. Absolute

i. Qualified

ii. your interest

3. interest of others (moral, social, or legal duty)

4. Press(Times Malice (knowing falsehood or reckless disregard)

“Times malice”
case: 
NY Times v. Sullivan, US 1964
facts:
full page ad in NYtimes protesting action against blacks involved in non-violnt demonstrations in Ala. Π demanded retraction, claiming misstatement of facts; Δ refused, denying that statements libeled him specifically
ROL:
An impersonal attack on governmental operations cannot be a libel of an official responsible for those operations


In all states, officials’ statements are protected when made in course of their duties unless actual malice can be proved; analogous considerations support the privilege for the citizen-critic of the government

1. Private facts
\

2. 


 - widespread publicity and Constitutional press priv

3. False light
 /



4. Intrusion
- intentional

5. Appropriation
- “entire act”


Public disclosure of private facts
case: 
Hayes v. Knopf, 
facts:
ex-wife publishes book that paints Π in bad light—alcohol, sex
ROL:
Public needs the information conveyed by the book in order to evaluate the profound social and political questions that the book raises


· False light:
· must be falsity (overlaps with defamatory)

· why privacy rather than defam? ( no need to prove special dams

· Press: insulated from liability unless Π can show that press knew if was false and/or acted with reckless disregard / knowing falsehood

case: 
Cantrell v. Forest City Publishing 
facts:
reporter describes poor mother’s reaction even though she wasn’t there
ROL:

distinction bt regular malice and Times malice: 

regular: looks at motivation

Times: looks at how they published/what they did with info (eg, Eszterhas wasn’t out to get her)

Intrusion: intentional invasion of private space
case: 
Nader v. GM 
· facts:
Ralphie long time critic of GM, about to publish book about company...GM initiated smear campaign, intimidation

· no press privilege for intrusion in effort to get news

Appropriation: unpermitted taking of someone’s name for commercial advantage

case: 
Zacchini 
· facts:
human cannonball act at county fair; reporter saw performance, Zacchini denied permission to film act; reporter went back and filmed, showed 15 second clip on news
· judgment for Zacchini; because he claimed it was his entire act

· this is the only privacy right that survives death

Negligence							     mini-outline





case illustration / PFCs / outlines





not used anymore in most states as affirmative defense—shift to comparative negligence





Intentional Harm						mini-outline





per diem calc allowed in most states





case illustration / PFCs / outlines





Strict Liability						mini-outline








case illustration / PFCs / outlines








Defamation   							mini-outline








case illustration / PFCs / outlines








becomes law in Greenman: strict liability—not negligence, not warranty liability: 


defect


defect causes injury


chain to Δ








Restatement 3: 


foreseeable risks of harm could have been reduced/avoided with reasonable alternative design; omission of alternative design renders product not reasonably safe








inducement: facts outside of the utterance necessary to make out its defamatory meaning


innuendo: meaning that flows from combo of extrinsic facts and explicit statement





Privacy   							             mini-outline








case illustration / PFCs / outlines








balance between newsworthy and morbid/sensational
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