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1) Introduction
a) Categories:
i) Unintentional Tort – not the intent to act, but the intent to harm (vast bulk of torts)

(1) Negligence

(a) Involves some measure of moral culpability

(b) If there is unreasonable conduct, it’s negligence

(2) Strict liability

(a) Does not require a wrongful act (products, ultra-hazardous activities)

(b) Actor responsible regardless of the precautions he took to prevent the harm

ii) Intentional Tort – actor does have intent to harm (battery/ assault)

b) Hammontree v. Jenner, p3 

Injured Home Owner v. Driver With Seizure

i) Strict liability does not apply to automobile drivers.

ii) Rule: A driver’s liability for injuries from an accident caused by a condition that renders him unable to drive is based on negligence and not absolute liability.

iii) Strict liability is appropriate if you know you have a problem.

iv) Case stands for basic proposition in American law for unintentional torts to be considered negligent

v) Standard liability v. Negligence.
(1) Court refused to use strict liability standard in automobile accidents in general and in this case:

(a) Monumental policy change

(b) Negligence is the normal standard for sudden illness 

(c) Strict liability in the product sense is intended for defective products.

c) Bierman v. City of NY and ConEd - appeal, Supp200/202

Flooded Homeowner v. ConEd and NYC

i) Rule: The evidence of an accident can permit the inference that the accident caused related damages.

d) Rule-Based Arguments

i) Social policy

ii) Deterrence 

iii) Compensation 

iv) Cost allocation

(1) Responsibility

(2) Fractionating losses

(3) Economic efficiency

(4) Distribution

v) Moral arguments

(1) “as between two innocents, he who caused the harm should pay” vs. “liability w/o fault offends the sense of justice”

(2) altruism vs. self-reliance

(3) uphold communal values and expectations vs. protect individual liberty and the letter of the law

(4) look to substance rather than form vs. rely on legal formalities

vi) Rights arguments

vii) Institutional competence

viii) Administration of justice (rules vs. flexibility)

ix) Slippery slope

e) Strict Liability: It has the bad side effect of having irrational juries awarding huge amounts of money even though the defendant’s behavior may have been absurd – built-in inefficiency.

2) Negligence

a) Brown v. Kendall, p33

Negligence – historical development

i) Man Poked In The Eye v. Man Breaking Up a Dog Fight With a Stick

ii) The plaintiff must prove as part of his case either that the intention was unlawful or that the defendant was at fault in order to recover.

iii) Rule: The plaintiff has the burden of proving those facts essential to enable him to recover.

iv) The defendant will not be liable if the injury was unavoidable and his conduct was free from blame.

v) Ordinary care is the kind and degree of care that prudent and cautious people would use, such as is required by the exigency of the case, and such as is necessary to guard against probable danger.

vi) Plaintiff can’t recover if both P/D are using ordinary care, or if both aren’t, or if P isn’t and D is.

b) Losee v. Buchanan, p504

Strict Liability – doctrinal development

i) Steam Boiler Exploded and Catapulted Through Building

ii) A shift from strict liability to a fault category to free up industry to move ahead and make socially beneficial advancements.

c) Adams v. Bullock, p38 

Negligence – standard of care

i) 12-Year Old Boy v. Trolley Line Operator

ii) One is not guilty of negligence when one fails to foresee the unusual and remote conduct of others.

iii) Rule: Ordinary caution does not involve forethought of extraordinary peril.

iv) Negligence is the doing of something which a reasonably prudent person would not do, or the failure to do something that a reasonably prudent person would do, under circumstances similar to those shown by the evidence. It is the failure to use ordinary or reasonable care.

v) No accident like that had happened before, and no custom had been ignored.

3) Unreasonable Conduct

a) The Reasonable Person
i) Reasonable Person Standard

(1) An abstract, hypothetical person (an ideal) who embodies community sentiments concerning what is reasonable conduct.
(2) Only represents the general average of the community.
(3) General practice does not necessarily reflect what is careful - standard represents general level of moral judgment of the community (in practice, the two would often come to the same thing).

(4) Any shortcomings to this reasonable person embody the normal standard of community behavior.
(5) Behavior has to conform to the community norm.
(6) The standard is external and objective.
(7) Does not take into account subjective qualities of the person at issue (not making judgment on someone’s moral state).
(8) NOTE: Holmes- Says that don’t have to give up individual characteristics but these are given up when you injure another person.  He does not care about the moral character, he only cares about if the act is unintentional and reasonable, because if so, there will be no liability. 

ii) Exceptions to Objective Reasonable Standard of Care:
(1) Physical Disability

(a) Policy rationale: they are easier to determine and be sure of.

(b) Mental disabilities are more complicated to deal with.

(c) Standard of conduct of person with disability is that of a reasonable man under like disability.

(d) In contrast, people with superior attributes/knowledge must show superior standard of care as an actor and are held to a higher standard than a non-skilled person.

(2) Children

(a) Standard of care is diminished liability.

(b) Held to standard of a reasonable child for reasonable conduct for children of their like age, intelligence and experience under the circumstances.

(c) Must also look at activity: When kids engage in adult activities, courts should apply adult standards (reasonable person standard).

(d) Courts: Presumption that kids under 7 are incapable of unreasonable conduct.

(e) Rebuttal: kids between 7 and 14 are also incapable of unreasonable conduct.

(3) Emergency Doctrine- not always accepted

(4) Insanity- doesn’t generally constitute an exception

iii) Bethel v. NY City Transit Authority, p47

Injured Bus Passenger v. Bus Company

(1) There is no level of degrees of care as a matter of law, only different amounts of care as a matter of fact.

(2) Rule: Common carriers have the same duty as anyone else: reasonable care under all the circumstances of the particular case.

(3) Fictional person: the reasonable person of ordinary prudence.

iv) Cordas v. Peerless Transportation, Supp204 

Carjacked taxi

(1) Rule: If under normal circumstances an act is done which might be considered negligent it does not follow as a corollary that a similar act is negligent if performed by a person acting under an emergency not of his own making.

v) Hassenyer v. MI Central Railroad Co.,Supp207 

13-Year Old Girl Killed at a Train Crossing

(1) The law does not require the same degree of care of a child as of an adult person.

(2) Care implies attention and caution, and ordinary care is such a degree of attention and caution as a person of ordinary prudence of the plaintiff’s sex and age would commonly and light reasonably be expected to exercise under the circumstances.

vi) Note cases

(1) Vaughan v. Menlove  (mental disability), p53

(a) D’s atty sought new trial b/c court should have used lesser standard for D b/c he had a low IQ. 

(b) Standard of Intelligence usually average IQ.

(c) Court disagrees with D - says that this argument is too vague, there would be too many variations to the exceptions to the objective reasonable standard, and concerned that courts would have to draw too many lines.

(2) Bashi v. Wodarz (mental disability), p54

(a) D “wigged out” while driving.

(b) Summary judgment for D.

(c) District court said that a driver stricken by illness rendering driver unconscious is not chargeable with negligence.

(d) Appeals Court reversed trial decision - said that mental deficiency does not relieve the actor from negligence.

(3) Roberts v. Ramsbotton  (physical disability), p54

(a) D had a seizure and could not drive.

(b) Court held that physical deficiency may give relief to negligence, but the deficiency must be total rendering person unable to be reasonable.

(c) Impartial physical deficiency is not sufficient.

(d) D was not completely unconscious, so still negligent.

(4) Stevens v. Veenstra (children), p57

(a) 14-year old taking a Driver’s Education class.

(b) Normally don’t allow kids to engage in risky, adult behavior.

(c) When they do, it is an exception to the children exception (hold child to adult standard).

(5) Goss v. Allen (children), p57

(a) D hit P while skiing.

(b) D 17 at the time.

(c) Court held D at child’s standard of care because it was decided that skiing is an activity for all ages, not just for adults.

b) Cost/Benefit Analysis
i) The “Hand Formula”

B < P x L

B = Burden (cost) of preventing accident

P = Probability of accident occurring

L = Liability (cost) of accident

· Total versus total; not unique incidents. 

· If B is less than (PxL) from the accident, then D’s conduct is negligent. 

· If it’s cheap to prevent an accident that will do great harm, you should prevent it.

· May do social good, but not individual justice.

· The more we look to use BPL, the less of a “reasonable person” and the more of a collective justice we are using.

ii) US v. Carroll Towing, p41 

US v. Tug Boat Towing Company

(1) Rule: Without a reasonable excuse, a barge owner’s failure to take reasonable steps to prevent damages should the barge break from her moorings is negligence

(2) BPL used. Since probability changes with place and time, it needs to be monitored with reasonable care.

(3) That said, the barge must not be the attendant’s prison, even though he lives aboard. He must go ashore at times.

iii) Grimshaw v. Ford Motor Company, Supp214

Exploding Pinto

(1) Ford Pinto case; court rejected the application of Hand’s formula which indicated that Ford made the right decision in allowing the accidents to occur, but instead looked at the reprehensibility of Ford’s conduct, wealth of Ford and the profit capabilities of Ford to find liability and award compensation. Use of CBA is morally problematic so should only be used as a measure for productivity, but not so much that it is morally disregarding the consumers

iv) Posner, Supp222

c) Custom

i) Explanation

(1) Look around and see what most people do – what’s customary.
(2) Courts will look at the custom regarding particular conduct as an indicator of whether D’s actions were reasonable.
(3) If D followed custom, it would indicate reasonableness.

(4) Keep in mind there is lots of bad custom out there (Courts won’t necessarily accept any custom as being reasonable).
(5) Custom not always reasonable (some can be dangerous!).

(6) Can’t use unreasonable custom as a defense (i.e. going above speed limit b/c it is custom).

(7) Formulation of custom for P’s favor. P will find it useful to prove D fell below industry custom because it shows:

(a) That others found it feasible to do something in a safer manner.

(b) D thus had ample opportunity to learn about the alternative.

(c) That no great social upheaval will follow a judicial determination that the D’s failure to follow custom was negligent.

ii) Trimarco v. Klein, p67 

Tenant Fell Through Shower Door v. Landlord

(1) Custom and usage may be used to prove that one charged with negligence has fallen below the required standard.

(2) Rule: If a common practice or customary usage is reasonable but ignored, and ignoring it is a proximate cause of the accident, then there is negligence.

(3) What usually is done may be evidence of what ought to be done, but what ought to be done is fixed by a standard of reasonable prudence, whether it usually is complied with or not.
iii) Medical Malpractice 
(1) Explanation

(a) A reasonable doctor would adhere to custom, and conversely, non-adherence would be unreasonable.
(b) Evidence of adherence to custom is conclusive proof of reasonableness.

(c) Profession sets the standard (rule came from Robbins).

(d) Standard based on practitioner’s skills; conduct of medical Professionals measured against conduct of like-trained practitioner in their field.

(e) Traditionally, courts had a locality rule where courts measured conduct against a practitioner from the location, or like location, of D.

(f) Sheely (modern trend): measured against someone of like field.

(g) Common Sense Exception: courts will not require expert testimony when a medical practitioner’s negligence is obvious.

(h) Experimental treatment must be first recognized and respected by reasonably prudent physicians.

(2) Sheeley v. Memorial Hospital, p109 

Injured Episiotomy Patient v. Hospital

(a) Medical professionals’ standard of care is that of a reasonable competent professional in the same field, regardless of where the professional is practicing.

(b) Rule: An expert witness in a medical malpractice case must have knowledge, skill, experience, training or education in the field of the alleged malpractice. 

(c) Strict Locality: recognition that conditions may differ between communities. However, it legitimizes a low standard of care in certain communities; conspiracy of silence; no longer relevant with a modern, nationalistic medical profession.

(3) Matthies v. Mastromonaco, p122 

Elderly woman with broken hip v. Doctor

(a) D treated P’s broken hip with bed rest instead of surgery, without consulting with her about her options, and she never walked again.

(b) Rule: To obtain a patient’s informed consent to one of several alternative courses of treatment, the physician should explain medically reasonable invasive and noninvasive alternatives, including the risks and likely outcomes of those alternatives, even when the chosen course is noninvasive. 

(4) Note cases

(a) Schreiber v, Physicians Ins. Co. of WI, p127

(i) If patient changes his/her mind about treatment, etc., then new consent is needed. 1st consent cannot be considered blanket consent.

(ii) Patient has right to deny any treatment desired.

(b) Whiteside v. Lukson, p128

(i) Physician not required to tell patient that he had never done procedure before.

(c) Ditto v. McCurdy, p128

(i) Physician accurately held himself out as what he was and did not claim to be more than he was, so had no duty to disclose anything more.

(ii) To prove negligence, P must prove that doctor did not perform the surgery as a customary practice.

(d) Shine v. Vega, p128

(i) If patient is conscious, doctor must follow patient’s wishes even if physician does not agree with decision or thinks it is life-threatening.

d) Negligence Per Se (Negligence in itself)
i) Explanation

(1) Translated means epitome of unreasonableness.

(2) Look for a governmental statute or regulation at issue.

(3) If you violate a statute, the violation proves unreasonable conduct.

(4) Courts take cue from legislatures regarding how people should behave.

(5) PFC:

(a) Statutory/regulatory violation; and

(b) Statute’s purpose: Safety; prevent accidents; and

(c) Plaintiff is member of class it was designed to protect; and

(d) Injury is of type intended to be prevented; and

(e) Violation is unexcused.

(6) Defenses of Negligence per se:

(a) Lack of nexus

(b) Justification

(7) Licensing cases: Licensing statutes generally are not used to set standards of care. Purpose of statute is to prevent the public from actions performed by unskilled persons. If there is a purpose, P must prove that D lacked skill, in effect proving negligence.

(8) Note: In NY, unlicensed practice of medicine is PFC negligence (“permissible inference”), but not NPS.

ii) Martin v. Herzog, p73

Injured Buggy Passenger v. Car Driver

(1) Rule: Ignoring a statute is negligence per se.

(2) To omit safeguards prescribed by law for the benefit of another’s safety is to fall short of the standard of diligence to which those who live in organized society are under a duty to conform.

iii) Tedla v. Ellman, p76/Supp18

Injured Carriage-Pushing Pedestrians v. Car Driver

(1) Violation of a statute is not automatically considered negligence if there is a good reason to depart from observing the statute.

(2) Rule: The general duty is established by statute, and deviation from it without good cause is a wrong and the wrongdoer is responsible for the damages resulting from his wrong.

e) Res Ipsa Loquitur (The things speaks for itself)

i) Elements

(1) Negligence of a wrongdoer may be inferred from the fact that the accident happened.

(2) Accident would not have occurred in the ordinary course of events in the absence of someone’s negligence; and,

(3) Accident was caused by something under the exclusive control of the defendant; and,

(4) Accident was not a result of the plaintiff’s contributory fault.

ii) Explanation

(1) Inapplicable where the instrumentality producing the injury or damage is unknown or is not in the exclusive control of the defendant.

(2) Used when P cannot tell the story RIL allows an inference to be made.

(3) Only raises inference of unreasonable conduct, D still has opportunity to defend act.

iii) Conditional RIL, Supp24

(1) There may be a dispute about the facts relevant to RIL; first determine whether RIL has been established before the factfinder can give RIL its proper evidentiary effect.

(a) Plaintiff enters evidence of the elements of RIL (plus all remaining evidence for the PFC).

(b) Defendant challenges sufficiency of RIL and PFC evidence. Judge rules as a matter of law.

(c) Factfinder will be instructed to determine whether RIL is established by a preponderance of the evidence.

iv) Chart of Proofs, Supp26

v) Byrne v. Boadle, p91 

Injured Pedestrian From Flour Barrel v. Flour Shop

(1) Negligence can arise from the fact of an accident

(2) Rule: If a person is injured by something falling on him, the accident alone is prima facie evidence of negligence, supporting RIL.

(3) When you are surprised with an unforeseen accident, you are not bound to show that the accident could not have happened without negligence, but rather, it is for the defendant to produce facts disproving negligence.

vi) Ybarra v. Spangard, p101 

Injured Patient v. Doctors

(1) RIL may be used in cases of injuries incurred from medical treatment.

(2) Rule: Where a plaintiff receives unusual injuries while unconscious and in the course of medical treatment, all those defendants who had any control over his body or the instrumentalities which might have caused the injuries may properly be called upon to meet the inference of negligence by giving an explanation of their conduct.

(3) RIL is applicable in instances of medical treatment where a person is unconscious.

(4) Without RIL, a patient who received injuries, obviously the result of someone’s negligence, would be entirely unable to recover unless those in attendance voluntarily chose to disclose the identity of the negligent person and the facts establishing liability.

vii) Connors v. University Assoc. in OB/GYN, Inc., p117

Impregnated Patient v. Doctor

(1) Not RIL because a specific non-event is being tied to a specific result. There is herein an opportunity to show actual negligence: set guidelines were violated.

(2) Rule: If a medical malpractice case is beyond what may be considered to be the jury’s common knowledge, then the plaintiff may use experts to educate the jury.

(3) How common is uncommon experience, and how effectively can a jury be trained as to the intricacies of a specific body of knowledge sufficient to understand the case before them? That is a source of disagreement with RIL.

4) Causation

a) Explanation

i) The factual connection b/t P’s injury and D’s conduct to P’s injury.

ii) Cause-in-fact- refers to the factual link b/t conduct and injury.

iii) Proximate cause (legal cause)- examines whether the relationship b/t the conduct and injury is sufficiently close.

iv) Both have to be proven to make out the element of causation.
b) Cause-in-Fact
i) The factual connection b/t P’s injury and D’s conduct.

ii) The “but for” test: “but for” D’s conduct, would injury to P have occurred?

iii) If it would have occurred anyway, then the test is not met.

iv) However, what if there are multiple actors? We have the “substantial factor” test: D’s actions will be deemed the cause-in-fact of P’s injuries if they were a substantial factor in causing the injury.

v) Courts want to see: 

 A > B > C > injury  

               
 Without conjecture and speculation

vi) NY Central Railroad Co. v. Grimstad, Supp223

Man drowns and P claims that it was a lack of a life buoy. Court denies claim saying that there were multiple alt. causes (i.e. man couldn’t swim); allowing liability on the grounds of “but for” a life buoy would lead to conjecture and speculation. This case stands for the need of a direct clear connection.

vii) Stubbs v. City of Rochester, p342 

Resident Gets Typhoid v. City

(1) A plaintiff has the burden of proving that the defendant’s negligence was more likely than not the cause of the injury.

(2) Rule: If two or more possible causes exist, for only one of which a defendant may be liable, a plaintiff must establish facts allowing for a reasonable inference that the defendant’s conduct was more than likely the cause of his injury.

(3) Preponderance of the evidence is sufficient, not the elimination of all other possibilities.

(4) Toxic Tort Type II Test.

viii) Allen v. US, Supp224 

Radiation

(1) Consolidation versus class action (ultimately unique issues versus common issues).

(2) A scientific determination may be impossible, owing to the multiple sources, the latency period, and the individual sensitivities to exposure, among other reasons.

(3) Joint causation.

(4) Toxic Tort Type II Test.

ix) Wilson v. Circus Circus Hotels, Inc., p348

(Salmonella) inferences and probability allowed. Allowed expert testimony to prove that “almost exclusive ingestion at hotel during incubation period and negation of other causes was sufficient” thus reducing conjecture and speculation.

c) Causal Uncertainty
i) Type I- Casual Uncertainty
(1) Situations where there are multiple sources of an accident-causing agent.

(2) Multiple defendants.
(3) Difficulty is identifying the precise D (usual manufacturers whose product caused an injury.

(4) Joint Liability- Collect full from all Ds.
(5) Several Liability- Collect from each D.

(6) Summers v. Tice, p374 

Injured Hunter v. Hunter

(a) The plaintiff is relieved of the burden of proving causation when there are multiple defendants, only one of which caused the injury, but it is impossible to prove who was the cause in fact.

(b) Rule: Where multiple defendants have acted negligently and it cannot be determined which defendant caused the injury, even though only one of the negligent acts caused the injury, the defendants have the burden of disproving causation.

(c) Alternative liability: burden shifts to the defendants in cases of multiple, negligent defendants when it cannot be determined who caused the injury.

(i) Without this, the defendants will be silent.

(ii) Encourages the defendants to speak and reveal more information.

(d) Joint and Several Liability applies.

(7) Joint, Several Liability

(a) Several Liability

(i) Each defendant is faced with only their share.

(ii) They aren’t charged with other’s liabilities.

(iii) A defendant’s insolvency falls upon the plaintiff as a loss and not on the remaining defendants as an additional liability.

(iv) Used in Market Share.

(b) Joint Liability

(c) Joint and Several Liability

(i) Not suitable for large numbers of defendants, because the probability that any one of them caused the injury decreases with the increase in defendants.

ii) Market Share
(1) Product must be:

(a) Fungible (all products made to a single formula).

(b) Each manufacturer’s product must act uniformly.

(c) Each manufacturer’s product must pose the same risk of harm.

(2) Applied narrowly; courts generally don’t want to hold others liable who did not cause injury.
(3) Simple to manage.

(4) Liability is matched to your market share (and therefore exposure).

(5) Several liability (not joint).

(6) Segregating the plaintiffs would result in numerous and complex litigations instead of one, focused litigation.

(7) Public policy: apportion liability on national market- no exculpation, no manufacturer held to 100% liability.

(8) Exceptions (not held to apply) 
(a) Asbestos: Variability of asbestos-containing products (Goldman v. Johns-Manville Sales Corp., p388).

(b) DTP vaccines: Different pertussis portions have different risks (Shackil v. Lederle Laboratories, p389).

(c) Lead paint:  Too many other possible sources of symptoms (Santiago v. Sherwin Williams Co., p389).

(d) Paint: VOCs are many different compounds (Setliff v. E.I. Du Pont de Nemours & Co., p389). 

(e) Public policy application

(i) Blood/HIV (Smith) because public policy calls for a remedy or stop of AIDS to innocent Ps. 

(ii) Also applies to gun cases.

iii) Brown v. Superior Court, Supp240 

Market Share Action Liability

(1) Rule: Joint liability is not suitable for market share actions.

(2) The imposition of joint liability among defendant manufacturers in a market share action would hold each defendant responsible for the entire judgment even though the defendant’s market share may have been comparatively insignificant.
iv) Type II – Casual Uncertainty
(1) Situations where there are multiple possible cause of the particular injury.

(2) DES cases= widespread use and inability to distinguish DES manufactured by one company from that of another.

(3) Hymowitz v. Eli Lilly & Co., p378 

(a) DES Plaintiffs v. Drug Manufacturers

(b) Market Share may be used as causation where the plaintiff was injured by a product when determination of the actual manufacturer is not possible. 

(c) Rule: If the plaintiff cannot prove which of multiple entities caused his injury, but can show that all produced a version of the defective product, then all the defendants will be held liable in according to their market share at the time of the injury.

(d) Pro: Provide for relief when the circumstances make it impossible to prove who actually caused the harm.

(e) Con: Liability is predicated on the risk imposed and not the actual causation.

(f) Causal uncertainty: who, of many, is actually responsible?

(4) Zuchowitz v. US, p349

Patient v. Naval Hospital

(a) Cause In Fact may be inferred where the plaintiff’s injury is one of the core risks created by the defendant’s negligence.

(b) Rule: If the defendant’s conduct is negligent and creates the likelihood of the plaintiff’s harm, then causation can be reasonably inferred.

(c) When a negative side effect is demonstrated to be the result of a drug, and the drug was wrongfully prescribed in an unapproved and excessive dosage, the plaintiff has generally shown enough to permit the finder of fact to conclude that the excessive dosage was a substantial factor in producing harm.

(d) An allowable inference does not mean that the plaintiff is relieved of proving causation by a preponderance of the evidence.

v) Expert testimony

(1) Explanation

(a) Is it relevant to an issue in the case?

(b) Is the expert qualified to make the testimony?

(c) Does the jury require education? Expert’s knowledge must be beyond the average juror’s knowledge.

(d) Is the offered evidence reliable?

(e) Has the body of knowledge been generally accepted within the community?

(2) Tests

(a) Frye, p356: 

(i) Evidence is based on reliable techniques.

(ii) Requires that scientific evidence be based on techniques generally regarded as reliable in the scientific community.

(b) Daubert, p356:

(i) A witness may testify.

(ii) More easily satisfied standard of qualification. 

(iii) If specialized knowledge will assist to understand the evidence, a witness qualified as an expert may testify.

(iv) The information being offered must have a level of acceptability within the scientific community.

vi) Loss of Chance

(1) Explanation

(a) Not used outside of medical malpractice.

(b) Relies on probability, not an actual outcome.

(c) Instead of trying for negligence on the lost leg, which may well have happened anyway, the lost chance remedy lets you try for negligence under having been robbed of the chance to try and save it.

(2) Alberts v. Schultz, p359 

Amputee v. Doctor

(a) A doctor may be liable to a patient who the doctor has negligently caused to lose some chance at survival or recovery.

(b) Rule: A plaintiff in a loss of chance cause of action must show, to a reasonable degree of medical probability that the doctor’s negligence caused a diminution in the chance of recovery.

(c) Damages should be awarded on a proportional basis as determined by the percentage value of the patient’s chance for a better outcome prior to the negligent act.

(d) Pro: The defendant should not escape liability simply because his own negligence is precisely what makes causation difficult to prove.

(e) Con: Lottery. The doctor is held liable even if the patient makes a full recovery.

(3) Falcon v. Memorial Hospital, p366

(a) Majority: Medical procedure would have given mother a 37.5% chance of survival. P must show that "more likely than not" D's act took away the opportunity of survival. Policy: Compensation for P means JUSTICE!

(b) Dissent: Felt the relaxing of the standard would lead to speculation.

vii) Second Disease

(1) Can’t sue for an increased probability alone.

(2) Must have a physical manifestation in order to bring a suit.

(3) Can sue for 1st disease now.

(4) Can sue for 2nd disease later.

(5) Encouraged to bring both suits together.

(6) Can’t recover for your fear of the 2nd disease until you’ve got it. (Dalton noted a logic gap between #6 and #7). 

viii) Statutes of Limitations

(1) Starts as soon as the act occurs.

(2) If it is exposure to a toxic agent, with a long latency period, you may not know of the exposure, or of it’s impact, until symptoms appear a very long time later.

(3) Intentional torts have shorter SOLs than negligence torts (1-2 years, versus 3+ years).

(4) Segue to DES, where there was a particular case that would not have been able to have been brought forward under the then prevailing rules, but certainly appeared to have need of a resolution in tort law.

(5) Discovery Rules: Where associating the injury with the defendant is difficult, the SOL will not start until you either learn of, or should have figured out, the connection between the defendant’s conduct and your problem.

(6) Time is an enemy: recollections fade, witnesses die, defendants go bankrupt and/or out of business.

(7) If plaintiffs collect due to an increased chance, then future plaintiffs who actually develop symptoms may be shut out of their “due” recovery.

ix) Damages

(1) Special

(a) Everything that can be measured

(i) Lost wages

(ii) Medical bills

(iii) Property damage

(iv) Substituted services

(b) These are discounted to present value

(2) General

(a) Pain and suffering attached to physical injury

(b) Doesn’t get discounted to present value

(3) Loss of Consortium

(a) Companionship is general

(b) “Bringing home the bacon” is special

(c) Can’t do double recovery

(4) Enhanced risk
(a) Mauro v. Raymark Industries, Inc., p347

(i) Majority: No recovery for enhanced risk of prospective disease. If you have a better than 50% chance of getting subsequent injury, we will allow you to sue on the entire claim. It's probably going to happen, so you can sue for it happening.

x) Memo/Joint or Multiple Causation Analysis, Supp30

d) Proximate Cause
i) Explanation

(1) Just because there is a cause-in-fact relationship between an unreasonable act or omission and an injury doesn’t necessarily mean that it is fair to hold the actor liable. Perhaps the act or omission is too far removed (attenuated).

(2) Proximate cause is the relationship between A and the resulting injury. 

(3) It is foreseeable that if Dalton holds class too long, it will affect student’s performance in the next class, for arriving late. It is not foreseeable that if Dalton holds class too long, a student will go out, and get into a car accident that he would not have gotten in five minutes prior, had Dalton let the class out on time. Have to prove but-for as well as foreseeable in order to have proximate cause.

(4) The possibilities for liability in situations like these led courts to require that there be some proximity (proximate cause) b/t D’s negligence and P’s injury. Courts use a number of terms to discuss proximate cause: foreseeability, scope of risk, likelihood, etc. While it is generally accepted that some form of proximate cause is required today, it was not always so. 

(5) Forseeability is the casual link: D’s action must be extremely close in time and space to the harm.

(6) Analyze the situation and see is there is something strange about the connection between the conduct and the injury.

ii) Polemis, p404

Stevedore Drops a Board Into a Ship’s Hold and a Fire Breaks Out

(1) Once an act is negligent, the fact that its exact operation was not foreseen is immaterial.

(2) Rule: The consequences which may reasonably be expected to result from a particular act are material only in reference to the question of whether the act is or is not a negligent act.

iii) Wagon Mound, p405 

Freighter Owner v. Wharf Owner

(1) RULE: A defendant is liable only for the foreseeable consequences of their negligent conduct.

(2) Rule: A defendant is liable for only those consequences of his conduct that are reasonably foreseeable at the time he acts.

(3) Was the damage caused of such a kind as the reasonable man should have foreseen?

(4) Those consequences of a defendant’s conduct that are natural (direct) and probable are foreseeable.

iv) Palsgraf v. Long Island Railroad Co., p419 

Waiting Passenger v. Railroad

(1) A defendant is only liable for damages to a plaintiff to whom he foreseeably owes the duty of care.

(2) Rule: A defendant only owes a duty of care to those who are in the reasonably foreseeable zone of danger.

(3) Before negligence of the defendant can be determined, it must be found that the defendant owed a duty of care to the plaintiff, and that the defendant could have avoided the injury to the plaintiff had he observed this duty.

(4) Andrews Dissent: Every plaintiff is a foreseeable plaintiff, regardless of how near or far, or foreseeable.

v) Larrimore v. American National Ins. Co., Supp243 

Food Service Worker and Rat Poison

(1) To hold a person negligent, the result complained of must be the direct, proximate, and ‘natural’ result of the facts upon which the injury is based.

(2) Rule: Knowledge on the part of the defendant, or circumstances sufficient to charge him with knowledge, that the substance or article is inherently dangerous is necessary before the defendant can be charged with negligence.

vi) Unforeseeable Consequences

(1) Rescue

(a) Courts generally hold that “danger invites rescue” and that rescue attempts are a foreseeable consequence of dangerous situations. This means that if D’s negligence leads P to be in position to require rescue, then D will be held liable for any harm that comes to the rescuer.
(b) Wagner v. International Railway Co., p428 (Cardozo)—“danger invites rescue” so injury to rescuer is foreseeable.

(c) Cardozo: Continuity is not broken by the exercise of volition. It is enough that the act [of rescue], whether impulsive or deliberate, is the child of the occasion.

(2) Fire, p758: 

(a) Negligence does not extend beyond the first house fire.

(3) Dangerous Conduct By Third Parties

(a) Radio Station Contest, Weirum v. RKO General, Inc., p190: 

(i) Encouraged negligent behavior and was therefore liable.

(ii) Had to do “X” to get “Y”.

(b) Plumber’s Helper Rape, Olivia, p190:

(i) Defendant television network not negligent.

(ii) No encouragement to do “X”.

(4) Suicide, p403

(a) Courts have shown an increasing willingness to allow recoveries where the defendant’s negligence has severely injured a person who later commits suicide.
(b) An irresistible impulse caused by D’s negligence. D is liable for underlying injury and the suicide that results from it. Where D’s negligence foreseeably caused P to be emotionally distraught over the trauma and pain of injuries, leading to suicide, D may be liable.)

(c) Fuller v. Preis, p403- Suicide is rational (irresistible impulse does not mean a sudden impulse). 
(d) Does an “irresistible impulse” necessarily mean a “sudden impulse”? 

vii) Eggshell Skull Rule, Supp33

(1) A plaintiff takes the defendant as found.

(2) Vosburg v. Putney, Supp270: Defendant was liable for all of the harm done, not just the foreseeable consequences of the kick.

viii) Kinsman, p431

Ships Floated Downstream Into Bridge

(1) Rule: Foreseeability of danger is necessary to render conduct negligent.

(2) If the connection between the defendant’s negligence and the plaintiff’s damages is too tenuous and remote, then no recovery will be permitted.

(3) Case stands for the proposition that Egg Shell Skull rule can stand for other things, such as property.

ix) Kinsman II, p433

Closed bridge caused higher costs of unloading ships and obtaining grain

(1) Held that the connection between the defendants’ negligence and the claimants’ damages is too tenuous and remote to permit recovery.

(2) Case stands for the proposition that there is no liability for economic losses.

x) Memo/Steps of Causation Analysis, Supp34

(1) Look to establish cause-in-fact.

(2) Then turn to proximate cause.

(a) Directness – disfavored

(b) Reasonable foreseeability

(i) Scope of the risk: fact-specific to determine what a reasonable person would have foreseen.

(ii) Review the facts in light of the rules.

(iii) Two commonly-accepted qualifications:

1. Eggshell Skull Rule

2. Kinsman Doctrine

(3) Address any applicable issues of joint causation.

5) Duty

a) Explanation
i) There is a duty of reasonable care.

ii) There is a legal duty breached by unreasonable act or omission to avoid harm.

iii) Cardozo:  Specific duty required, examine facts from was there a duty?

iv) Andrews:  We owe a duty to everyone and we limit it with proximate cause.

v) Duty is decided by the judge, not the jury; may not even get to the question of negligence.

vi) Exceptions

(1) Protective orders

(2) Reliance

(a) Implicit (Florence)

(b) Explicit (Sorichetti)

(3) Special relationship

(a) Custody – child

(b) Disability

(c) Economic benefits

b) PFC
i) Assumption of duty

ii) Knowledge of risk

iii) Direct contact

iv) Reliance (detrimental reliance)
c) Exception cases

i) Hurley v. Eddingfield, Supp247 

Dead Person v. Family Physician Who Did Not Treat Person

(1) Doctor is free to practice medicine on his own terms; does not have to see a patient.

ii) Childs v. Weis, Supp248 

Death of Newborn v. Doctor Who Did Not Attend Birth

(1) A physician is under no legal obligation to practice his profession or render services to whomsoever may request them. (Urrutia v. Patino)

iii) Harper v. Herman, p131 

Diver v. Boat Owner

(1) Boat owner has no duty to warn guests when the water around the boat is too shallow to dive into.

(2) Rule: A boat owner hosting a social gathering on his boat is under no legal duty to warn his guests that the water is too shallow for diving because the boat owner’s relationship with his guests does not fall into one of the discrete categories that have been acknowledged as giving rise to such a duty.

(a) Guest pays a host to use the recreational facilities he owns.

(i) Economic benefits.

(b) Relationships involving an individual being placed in a situation where he has no ability to protect himself.

(i) Custody – child.

(ii) Disability.

iv) Farwell v. Keaton, p137 

Father of Dead Friend v. Friend Who Left Him

(1) Friends spending time together socially are required to come to each other’s aid in an emergency.

(2) Rule: When an individual comes to the aid of another, he is subject to the duty to take no action that would leave the victim worse off than before; and friends spending time together socially are under an affirmative obligation to come to each other’s aid in an emergency.

(3) Every person is subject to the legal duty to avoid any affirmative actions that could worsen a situation involving a person in distress.

(4) If a person helps another, then he is required to act as a reasonable person.

v) Riss v. City of NY, p226

(a) City is immune from liability where police officers failed to provide protection.

(b) RULE: A municipality is not liable for failure to provide special police protection to a member of the public who was repeatedly threatened with personal harm and eventually suffered injuries due to lack of protection.

(c) Court distinguished a special relationship with a particular member of the public from a relationship with the public at large.

(d) Allocation of a community’s limited resources for the purposes of providing governmental protection services should be left to legislative action.

vi) Sorichetti , Schuster, p230
(1) “Direct communication” is important.  It leads to reliance.  1st case there was a protective order; this triggers reliance on part of victim. 2nd case a man identified a criminal and was killed 3 weeks later.  
(2) “Indirect communication” does not establish duty.  Police front desk gave assurance to protect mother. Direct assurance is exception.
vii) Florence v. Goldberg, p233

(1) Court held that the undertaking to provide a substitute guard was enough to impose duty of care for the safety of children crossing the street.

(2) Reliance: can be implied from partial rescue, or as in this case, from observance.

viii) Cuffy v. City of NY, p231

(1) P (visiting son) denied recovery because he couldn’t establish direct contact or reliance on the police promise. 

(2) Exception of “special reliance” gives a reasonable duty.

(3) Police: No duty unless (Cuffy test):

(a) Assumption through promises or actions, of an affirmative duty to act on behalf of party who was injured; and

(b) Police knew inaction could lead to harm; and

(c) Some form of direct contact between police and victim; and

(d) Justifiable reliance by victim upon police.

(e) Note: All 4 elements need to be met.

ix) Note cases, p230-234

Schuster
Duty; active recruitment of information

Davidson
No duty; no special relationship (lack of 2/3)

Sorichetti
Duty; protective orders established special relationship

Mastroianni
Duty; protective order, police called and came

Weiner
No duty; unattended station, private vs. public sector roles, so no special relationship

Crosland
Duty; attended, assumption of a relationship (bus).

Clinger
No duty; governmental action of a general sort

Lopez
Duty; Special relationship, reliance

DeLong
Duty; Assumption of duty, “right away”, reliance (911).

Kircher
No duty; no direct contact/reliance/special relationship

Florence
Duty; reliance, assumption of duty

Hoyem
Duty; negligence deemed to have occurred at the school (10-year old slipped away from school).

Pratt
No duty; duty terminated when the child left the bus stop.

Ernest
Duty; released into a potentially hazardous situation (released from school before the buses had left).

x) DeShaney, Supp255
(1) § 1983 claim based on violation of due process.  Due process clause gives people protection from the state.  Joshua needed state protection.  No duty to rescue.  Brennan (dissent) said child protection program confined Joshua to the violent home.

d) Premises Liability

i) Classes, Supp37/41

(1) Trespasser

(a) Enters land without permission of the possessor.

(b) Landowner does not owe a duty of care.

(i) Exceptions:

1. Attractive nuisances

2. Child trespassers

(2) Licensee

(a) Enters land with permission of the possessor.

(b) There for his own purposes rather than to engage in any kind of business transaction with the possessor.

(c) Possessor has a duty to make safe any dangers he is aware of.

(3) Invitee

(a) Enters land with permission of the possessor, and the possessor has an interest in the visit.

(b) Possessor has a duty to exercise reasonable care to protect the invitee from both known dangers and dangers the possessor would have found out about through inspection of his premises.

ii) Traditional view: Duty determined by entrants status.

(1) Carter v. Kinney, p190 

Bible Student v. Homeowner

(a) Social guests are not invitees for the purposes of determining a homeowner’s duty of care.

(b) Rule: A guest at a social gathering in a private home is not an invitee, but a licensee, and the homeowner is not subject to the elevated duty of care owed to persons entering his property in order to do business with him.

(c) Granting permission to enter one’s property, as a licensee, is not meant to be understood as assurance that the property is safe to visit.

(2) Trespasser 

(a) No duty of reasonable care, but minimal duty to avoid wanton or willful acts that would harm. 

(b) If known trespasser: Duty to warn of hidden artificial dangers.

(c) Children Trespassers exception: duty of reasonable care owed if enticement is there (Attractive Nuisance Doctrine) Rst §339.

(i) Landowner liable if it is a place where children are likely to trespass.

(ii) LO knows of risk of harm.

(iii) Low cost to guard against risk.

(iv) LO fails to act with reasonable care.

1. ?United Zinc
Chemical pool in quarry

a. Majority: kids would know about RR dangers. Burden of elimination of dangers is light compared to risk. 

b. Dissent: Holmes- Humane Doctrine, we care about the likelihood of kids coming onto land, this case had a road leading up to pool which makes it likely for kids to use, thus attractive nuisance.

(3) Licensee
(a) Duty to warn or make safe dangerous activities or conditions that are not obvious (Carter-majority).

(b) Social guests provide no material benefit, so they take the premises as they find them.

(i) Must inform of known dangers.

(ii) Must warn, unless open and obvious, then lower standard (Tharp, p195).

(iii) Higher standards for activities.

(iv) Modern Rule: No categories of duty; general duty to all; standard of reasonable care.

(4) Invitee
(a) Highest duty: reasonable care to protect against known dangers and inspect for other dangers.

(b) Material Benefit / Business purpose: If you pay, expect services and safety (customers).

(c) Open to public: public invitees.

(5) Exceptions
(a) Activities: Duty of reasonable care owed to social guests (licensees) when involved with activities on land, as opposed to conditions of premises (Bowers, p195 - flaming Irish coffee).

(b) Open and Obvious- Lesser duty owed to licensees if condition is open and obvious. P should have anticipated danger.

iii) Modern trend: General duty of care owed to all lawful visitors; based on circumstances, not status of visitor. 

(1) Heins v. Webster County, p197

Hospital Visitor v. Hospital

(a) Invitee-Licensee distinction abolished in Nebraska.

(b) Rule: Nebraska courts will no longer apply the common law distinction between invitees and licensees. Instead, landowners will owe a duty of reasonable care to all lawful visitors.

(c) Abandon the distinction for the policy reason that a visitor’s status should not determine the level of duty that a landowner owes him.

(d) The common-law distinction should not be able to protect a landowner from liability when he would otherwise be held to a standard of reasonable care.

(e) Factors to use when considering whether a landowner has exercised reasonable care:

(i) Foreseeability of harm.

(ii) Purpose of entrant’s visit.

(iii) Time, manner, and circumstances of visit.

(iv) Use to which the property is or is expected to be put.

(v) Reasonableness of the inspection, repair, or warning.

(vi) Opportunity and ease of inspection, repair, or warning.

(vii) Burden on the landowner and/or community in providing protection.

(2) General duty owed to those outside premises if reasonable.

(a) Exception: D’s business did not pose a foreseeable danger directly to Ps on the highway. None of the bungee jumpers launched themselves out onto the highway or even over it (Laragosa, p205).

iv) LL/Tenant: Common areas/hidden dangers – LL must act reasonably under all of circumstances including likelihood of injury, probable seriousness of injuries, and burden of avoiding risk. General rule is that no duty except in common areas (Kline, p206).

(1) Exceptions:

(a) Hidden danger tenant not aware of

(b) Premises leased for public use

(c) Negligently repaired, also promise to repair means liability

(i) T has expectation of safety

(ii) T relies on promise of repair

(iii) LL has financial capability to make repairs

v) Criminal Activity (security cases)

(1) Rule: Business owners owe a duty to implement reasonable measures to protect customers from foreseeable criminal acts. 

(2) Posecai v. Wal-Mart Stores, Inc., p206 

Mugging Victim v. Sam’s Club

(a) Rule: Businesses have the duty to exercise reasonable care to protect their patrons from the reasonably foreseeable criminal actions of third parties.

(b) Foreseeability

(i) Specific Harm: Duty exists only when the possessor is aware of the specific, imminent harm about to occur.

(ii) Similar Incidents: Plaintiff can establish foreseeability by presenting evidence of similar crimes on or near the property.

(iii) Totality of the Circumstances: Considers similar incidents, including the nature, condition, and location of the land, the level of the crime in the surrounding area, and any other relevant factual circumstances that might bear on foreseeability.

(iv) Balancing Test: Weigh the foreseeability and gravity of harm against the burden imposed on business to protect its customers from that harm.

(3) If given hypothetical w/business invitee & victim of crime:

(a) General duty owed to business invitee

(b) Argue security should have been provided

(c) Do totality of circumstance test

(d) Mention court may have used the balancing test

vi) Obligations to Protect Third Parties

(1) Tarasoff v. Regents of the University of CA, p158

(a) A therapist owes a legal duty not only to his patient, but also to his patient’s would-be victim.

(b) RULE: Once a therapist does in fact determine, or under applicable professional standards reasonably should have determined, that a patient poses a serious danger of violence to others, he bears a duty to exercise reasonable care to protect the foreseeable victim from that danger.

(c) The therapist need not be perfect; exercise “that reasonable degree of skill, knowledge, and care ordinarily possessed and exercised by members of that professional specialty under similar circumstances.”

(d) The protective privilege ends where the public peril begins.

(2) Randi W. v. Muroc Joint Unified School District, p170

(a) Employers can be held liable for failing to disclose material negative information when giving job references.

(b) RULE: An employer has the duty to use reasonable care in recommending a former employee without disclosing material negative information that would relate to his fitness for the job.

(c) Liability may not be imposed for mere failure to act, unless a special relationship exists that gives rise to such a duty.

(d) The school districts, unlike Tarasoff, are not under the affirmative obligation to prevent Gadams from injuring a third party. They are instead under the negative obligation to refrain from making material misrepresentations in their letters of recommendation.

(3) NJ Duty Factors, p179

(a) Relationship of the parties

(b) Nature of the attendant risk

(c) Opportunity and ability to exercise care

(d) Public interest in the proposed solution

(4) IL Duty Factors, p179

(a) Foreseeability of the injury

(b) Likelihood of the injury

(c) Magnitude of guarding against the injury

(d) Consequences of placing the burden upon the defendant

6) Legal Injury

a) Direct Emotional Injury
i) Policy arguments: Courts have problems gauging unobservable injuries and rely on policy arguments to justify decisions:

(1) Flood of litigation

(2) Fake Claims/Fraud

(3) Speculation

ii) Physical Impact Rule
(1) Traditionally, there was a requirement of physical injury   stemming from emotional injury. 

(a) Mitchell, Supp262

(b) Fright and its attendant consequences. Touching required. Pregnant woman emotionally traumatized from a team of horse rushing towards her; she had a miscarriage. No liability because there was no touching.  If a whisker had touched her she would have received compensation.  

iii) Zone of Danger (ZOD) Test 

(1) Touching rule made no sense, so Courts adopted “zone of danger” rule.

(2) If a victim were within the zone of danger where an injury might have resulted from D’s conduct, compensation for emotional injuries would be granted.

(3) However, there would still have to be physical symptoms associated with emotional injury.

(4)  Bovsun v. Sanperi, p288 – ZOD test

(a) Reasonable fear of immediate personal injury (risk of physical harm).

(i) No eggshell skull. Objective test of reasonable person standard. Limits scope of liability.

(b) Physical injury occurs (resulting harm).

(i) Physical Manifestation Test - Can’t be compensated solely for emotional injury.

1. Exceptions: can recover for solely emotional injury when:
a. Impending Death – Recovery if fright/knowledge of impending death is proven (airplanes, crashes, cancer).

b. Death, mishandling of corpses.

c. Exceptionally vulnerable victim, facts & circumstances particularly compelling, and victim suffers “severe” ED.

iv) Falzone v. Busch, p261

(a) A plaintiff need not have suffered a physical impact to recover damages for emotional distress caused by the defendant’s negligence.

(b) RULE: A plaintiff may recover damages for bodily injury or sickness that are the result of a reasonable fear of immediate personal injury instilled by the defendant’s negligent act.

(c) Former concerns (“impact rule”): 1) uncertainty of proximate cause; 2) speculative nature of emotional damages; 3) susceptibility to fraud.
(d) Stare decisis is not as important in Torts because there is a diminished interest in predictability (ignores insurance companies and their need for calculating risk based on the types of liability they are exposed to and the probabilities of such exposure).

v) Impending Death—plane cases unusually disturbing exposure + physical symptoms required. Rule: physical manifestations with emotional injury, court doesn’t often grant recovery solely for emotional injury.

vi) Metro-North Commuter Railroad Co. v. Buckley, p270

Employee exposed to asbestos

(1) A plaintiff suing under the Federal Employer’s Liability Act may recover for emotional distress only where the plaintiff has suffered a physical impact or was placed in a risk of immediate impact.

(2) RULE: A plaintiff suing under the Federal Employer’s Liability Act may not recover for emotional distress where he has been exposed to the risk of contracting a disease but has not yet suffered any symptoms of the disease.

(3) Common law permits recovery for emotional distress in limited cases:

(a) The emotional distress accompanies a physical injury.

(b) The emotional distress is the result of witnessing the physical injury of a close relative.

(c) The emotional distress is inflicted intentionally.

(d) The plaintiff sustained a physical impact or was placed in immediate risk of physical harm – the Zone of Danger – created by the defendant’s negligence.

(4) How can one determine from the external circumstances of exposure whether, or when, a claimed emotional reaction to an increase in the risk of death is reasonable and genuine, rather than overstated?

(5) Contrasted with Falzone.

vii) Solely Emotional

(1) No thin eggshell skull rule.

(2) Severe emotional distress beyond what average person expected to endure.

(3) Rationale: Want to expand liability for recovery of emotional distress without physical injury because the act was so heinous that there is no need to worry about “opening the floodgates”.

(4) Gammon v. Osteopathic Hospital of ME, p278

Negligent handling of corpse

(a) A defendant’s liability for emotional or psychic harms he inflicts upon the plaintiff should be limited by the foreseeability of the harm.

(b) RULE: A defendant may be liable for any foreseeable emotional or psychic harms he negligently causes.

(c) A liberal approach: belief that the trial process is well-suited to protect against fraudulent claims.

(d) A defendant is bound to foresee psychic harm only when such harm reasonably could be expected to befall the ordinary sensitive person.
(5) Gammon applied - severe distress (some jurisdictions):

(a) Chizmar, p277 - False HIV positive information from doctor.  Based on reasonable person standard, unable to cope with inflicted stress.  

(b) Sullivan, p282 – Watched house burn down. Physical symptoms must last substantial amount of time, transient symptoms such as nausea and headaches don’t count.

(c) Bottom line:  Must be REALLY bad and severe to recover for emotional distress w/out physical injury.
b) Indirect Emotional Injury
i) Courts will allow bystanders who witness injuries resulting from D’s negligence to receive compensation for their emotional trauma.

(1) Johnson v. Jamaica Hospital, p291

(a) P’s daughter abducted from hospital. P not in ZOD.

(b) A cause of action cannot be maintained where the plaintiff suffers emotional harm as the result of an unwitnessed injury to a relative.

(c) RULE: A parent may not recover damages attributable to emotional distress she suffered as a result of the direct injury inflicted on her child by the defendant’s negligence, unless the parent was in the ZOD and witnessed the infliction of the injury.

(d) Once the baby was returned to her parents, it was hard to argue that she suffered any damage for which the hospital could be liable. “All’s well that ends well.” However, this seemingly absolves the hospital of ensuring the safety of its infants.

ii) Majority Rule: Zone of Danger Test

(1) Elements

(a) A close relative of victim

(b) Within the ZOD

(c) Contemporaneous observation of the accident

(d) Suffered severe emotional injury

iii) Minority Rule: Dillion/Portee Test

(1) Elements

(a) Location

(b) Observation

(c) Relationship

(d) Severe emotional injury to indirect victim

(e) Severe injury to direct victims

(f) Bystander need not be in ZOD

(2) Dillon v. Legg, p283
(a) The emotional injury to the witness has to be reasonably foreseeable.

(i) Plaintiff in the ZOD.

(ii) Threatened with bodily harm.

(iii) Viewed the death or serious physical injury of an immediate family member.

(iv) Plaintiff suffered emotional distress.

(3) Portee v. Jaffee, p282

(a) A defendant who negligently causes the death or severe injury of his victim will be held liable to any close relatives of the victim who witnessed the accident first-hand.

(b) RULE: A cause of action for the negligent infliction of emotional distress may be maintained where the plaintiff witnesses the death or severe injury of a close relative at the scene of an accident caused by the defendant’s negligence.

(c) Foreseeability test:

(i) Whether the plaintiff was located near the scene of the accident;

(ii) Whether the shock resulted from the direct and contemporaneous sensory observation of the accident, as opposed to learning of it from third parties; 

(iii) Whether the plaintiff and the victim were closely related; and

(iv) The harm witnessed must be death or severe bodily injury.

(d) The risk of an extraordinary reaction to a slight injury does not justify the imposition of liability.

iv) Direct Victim of Tort

(1) Barnes v. Geiger, p287
Mother mistakenly thought her child was horribly injured. Child wasn’t, but mother died the next day from trauma.
(a) Unwilling to expand the circle of liability

(b) “Daily life is too full of momentary perturbations”.

(c) No recovery.

(2) Barnhill v. Davis, p286
P saw his mother’s car get hit (only slightly injured).
(a) Proper test was whether a reasonable person would believe, and the P did believe, that his mother would be seriously injured in the type of accident that occurred.

(b) Recovery.

v) Relationship

(1) Elden—must be married b/c 1) state interest, 2) easier proof, and 3) bright line rule.  Limits scope.

(2) Dunphy—fiancé.  Looks at 1) mutual dependence, 2) members of the same household, 3) quality of experience, and 4) reliance on each other.
vi) Hawaii (liberal jurisdiction)—FORESEEABILITY test:  
(1) Mosaki—can foresee serious injury to someone rushing to scene,

(2) Leong—can foresee impact in no blood relationship

(3) Campbell-death of an animal 
vii) Proximity
(1) Las Vegas Hilton (actual observation)—television coverage of hotel fire; court ruled that there has to be actual observation.

(2) Ferriter—wife and children of accident victim first see father in hospital; reasonably related proximity; relaxed standard.

(3) Stockdale—first saw victim 24 hours later in funeral home, distinguished from Ferriter b/c too much times had elapsed; not reasonably related…proximity.

(4) Cameron—first saw fatally injured son in hospital; only recover for actual witnessing of accident, direct v. indirect; court rejected foreseeability approach, did not want floodgates problem.

7) Affirmative Defenses

a) Contributory Negligence

i) D’s argument is that P’s negligence contributed to the injury.

ii) Complete bar to recovery.

(1) All or nothing- very harsh rule.

(2) Even if P is only “slightly” 10% at fault, then P recovers nothing.

(3) However, if D was reckless and P was negligent, then P recovers 100%.

iii) Exceptions (Contributory Neg. not applicable)

(1) Rescuers: High risk situation (courts don’t require rescue, but do their best to promote it).
(2) Mentally Insane People: High risk situation.
(3) Statutory Protection (Negligence Per Se):  Designed to protect those that cannot protect themselves (e.g., kids crossing the street) Chianini- Purpose of statute is to protect kids, therefore kids can’t be contrib. neg. (Protected Class).

(4) Recklessness:  If D’s misconduct found reckless, than would have to find P’s conduct “contributory reckless.” Can’t have contrib. negligent for reckless activity- but can be contrib. Reckless as affirmative defense.

(5) Last Clear Chance Doctrine: Timing: D has last clear chance to save P from harm, but fails to do so. Policy: if you can prevent accident- you should.

(a) Time sequence

(b) Lack of ability for P to avoid accident (car stalls on RR track).

(c) P’s neg. occurs before D’s neg. & D has an opportunity to avoid accident.

(6) Refusal to Impute: Impute/transfer contrib. neg of D1 to D2 if there is a relationship (respondeat superior) to get to deep pockets of D2. Continental Rental Car: no connection between company & driver.   Rationale:  courts don’t like leaving innocent victims without compensation.

(7) Jury Nullification: Judge’s like giving CB cases to jury because they will disregard rule of law (instructions) & not do strict all or nothing.

b) Comparative Fault, p440
i) Pure Method

(1) If D = 20% and P = 80% (fault), then P recovers 20%.

ii) Modified Method

(1) If the P%>D%, then P recovers 0%.

iii) Imputation

(1) Spouse brings a derivative claim:

(a) Court will impute the P’s % fault to the P’s spouse;

(b) P’s spouse’s recovery will be the D’s responsibility.

(i) If P doesn’t win her claim, then neither does the P’s spouse (derivative).

c) Uniform Comparative Fault Act, p442
i) Any contributory fault chargeable to the claimant diminishes proportionately the amount awarded as compensatory damages for an injury attributable to the claimant’s contributory fault.

(1) Does not bar recovery.

d) Avoidable Consequences
i) P has duty to mitigate injuries. (If no mitigation = reduced damages).

ii) Degree to which D can prove that failure to mitigate led to worsening of injury, D not liable for greater extent of injury (but still liable for underlying injury).

iii) Exception: No self-help duty if there’s risk or religious consequences.

e) Assumption of Risk
i) Explanation
(1) Davenport, p476

(a) Defense of assumption of the risk is not a complete bar to recovery in comparative negligence state.

(b) RULE: Assumption of risk is not a complete bar to recovery where a state has adopted a modified comparative negligence system, unless the degree of fault arising therefrom is greater than the negligence of the defendant.

(c) Requirements to the dense of assumption of risk – plaintiff must:

(i) Have knowledge of the facts constituting a dangerous condition;

(ii) Know the condition is dangerous;

(iii) Appreciate the nature and extent of the danger; and

(iv) Voluntarily expose himself to the danger.

ii) Types
(1) Express
(a) Waiver

(b) Disclaimer

(c) No duty; therefore no negligence to talk about

(d) No liability

(e) All or nothing for verdict/outcome

(2) Implied

(a) Primary (Murphy, p469)

(i) Risky activity

(ii) No breach/lack of duty

(iii) No liability

(b) Secondary (Davenport, p476)

(i) Negligent defendant

(ii) Comparative fault

(iii) Breach of duty

(iv) Plaintiff’s voluntary exposure to risk

(v) Reasonable plaintiff

1. Running into a burning building to save someone

(vi) Unreasonable plaintiff

1. Running into a burning building to save your hat

iii) Express

(1) Requires that communication between victim and injurer took place before accident. 

(a) Made in an area (activity) in which such agreements are allowed as a matter of public policy.

(b) Contract meets the standards of enforceability.

(2) Tunkl v. Regents of Univ. of CA, p462

(a) An exculpatory agreement is invalid if enough of the following hold true:

(i) It concerns a business suitable for public regulation;

(ii) The service engaged in is of great importance to the public;

(iii) The party holds itself out as willing to perform the service for the public;

(iv) The party involving the agreement has a decisive advantage of bargaining strength;

(v) The party gives the public a standardized adhesion contract, with no option to obtain additional protection against negligence; and

(vi) The purchaser is placed under the control of the seller, subject to the risk of carelessness by the seller or its agents.

(3) Dalury v. S-K-I, Ltd., p461

(a) Express assumption of the risk does not abrogate business owner’s duty to business invitees to correct dangers that could have been foreseen and corrected.

(b) RULE: A skier’s assumption of the inherent risks of skiing does not abrogate the ski area’s duty to warn of or correct dangers that, in the exercise of reasonable prudence under the circumstances, could have been foreseen and corrected.

(c) Premises liability trumped an exculpatory agreement.

(d) Unenforceable release form, due to public policy:

(i) Deterrence- must maintain premises/safety.

(ii) Cost spreading- Resort can insure against risk & pass on cost.

(iii) Public should not be able to opt into risky situations.

(iv) Unequal bargaining power- customer should be safe.

(v) Premises liability- totality of circumstances- skiing big in VT- tourist, $.

(4) Restatement: Exculpatory agreement should be upheld if it is

(a) Freely and fairly made

(b) Between parties who are in an equal bargaining position; and

(c) There is no social interest with which it interferes.

iv) Implied Assumption of Risk
(1) No express agreement but knows of dangerous risks by nature of activity. 

(2) Courts don’t like ticket releases; can have disclaimer, but it must be visible.  

(3) Components:

(a) Knowledge of risk

(b) Appreciation of danger

(c) Voluntarily participated

(4) Sports Participation

(a) Look at Assumption of Risk like Contributory Negligence and bar recovery.

(b) Wide latitude to engage in sports.

(c) Only liability if conduct is reckless or intentional. 

(d) Policy: don’t want to hamper “vigorous participation” in this context.

(e) Cases, p472-475

(i) Knight:  (touch football) No recovery, look at internal rules of game and want vigorous activity.

(ii) Lestina:  (soccer) Can have neg. standard, what was occurring in actual event?

(iii) Freeman:  (drunk skier) “Duty” to avoid increasing risk of harm.

(iv) Connelly:  (skier) No duty to guard against visible inherent risk; skier hit lift tower.

(v) Davidoff:  (baseball) Stadiums not liable unless P hit by negligence of defective screen or willful, wanton conduct.

(5) Spectator - If you attend game, you assume risk of getting hit by balls- but not of a player throwing a bat at you.

(6) Dangerous Activity

(a) Murphy v. Steeplechase Amusement Co., p469

(i) Implied assumption of the risk exists for normal use of amusement park rides.

(ii) RULE: One who takes part in a sport accepts the dangers that inhere in it so far as they are obvious and necessary.

(iii) P knew of inherent danger- assumed risk of falling) - but can’t assume risk for reckless/willful activity (If flopper had knives popping out), or if dangers not known/obscure.

8) Intentional Torts 

a) Battery

i) Explanation

(1) Harmful or offensive contact with another person (direct) or extension of person (indirect- chalk, camera, paper, plate) that is intentional. Battery is not about physical contact- but about protecting personal dignity/personhood. Unconsented touching is an affront to personal dignity and is battery.

ii) Recover for emotional harm and your right being violated

iii) Battery protects one’s right to exclusive possession of one’s self.

iv) Trespass protects one’s right to exclusive possession of one’s land.

v) PFC of Battery

(1) An act by the defendant

(2) Done with the “forbidden” intent (reasonable person)

(3) Harmful or offensive contact occurs

(4) With the person of another

(5) Resulting from or caused by the defendant’s act

(6) The contact is unconsented

(a) Traditionally, plaintiff had to prove lack of consent

(b) Recent trend treats the existence of consent as an affirmative defense: defendant has to prove consent.

(c) When does contact rise to level of offensive? When it offends a reasonable sense of personal dignity.

vi) Spectrum of Intent
(1) Negligence

(2) Recklessness

(3) Intent

(a) General/Legal Meaning

(i) Desires to cause the consequence; or

(ii) Knows; or

(iii) Believes that this consequence is substantially certain to occur.

1. 2nd Restatement § 8A: If the actor knows that the consequences are certain, or substantially certain, to result from his act, and still goes ahead, he is treated by the law as if he had in fact desired to produce the result.

(b) Transferred Intent Doctrine

(i) P attempts to shoot D1 but misses and hits D2.

(ii) Courts will transfer the intent to shoot D1 over to intent to shoot D2.

(iii) Motive is irrelevant.

(iv) Key here is not the intent to harm, but the intent to violate the legally protected interest.

vii) Vitale v. Henchey, p875

Third surgeon, not previously approved, performs surgery.

(1) RULE: Unconsented surgery constitutes a battery.

(2) Offensive contact based on lack of consent.

viii) Vosburg, Supp270

(1) A child’s kick in the classroom is held to a different standard than the same kick on the playground.

(2) RULE: To recover damages for an alleged assault and battery, the plaintiff must show either that the intention was unlawful or that the defendant was at fault.

(3) Playground could have had an implied license, but classroom did not.

ix) Picard v. Barry Pontiac-Buick, Inc., p872

Woman went back to brake shop to take photos and worker “touched” her camera.

(1) The intentional torts of assault and battery are separate but related torts with some overlap of their elements.

(2) RULE:

(a) Assault: Requires an act which puts a person in reasonable fear of imminent bodily harm.

(b) Battery: Occurs when a person intentionally causes an offensive bodily contact with another person, which includes contact with an object connected with that person.

(3) Assault

(a) A physical act of a threatening nature or an offer of bodily injury which puts an individual in reasonable fear of imminent bodily harm

(b) An apprehension of injury renders a defendant’s compensable.

(c) No conduct needed

(d) Words not needed

(4) Battery

(a) An act that was intended to cause, and in fact did cause, an offensive contact with or unconsented touching of or trauma upon the body of another, thereby resulting in the consummation of the assault.

(5) Punitive damages need a showing a malice or bad faith.

x) Fisher, Supp273

Dinner plate grabbed from black patron in buffet line; racial insults.

(1) RULE: Texas

(a) A principal or master is liable for exemplary or punitive damages because of the acts of his agent, but only if:

(i) The principal authorized the doing and the manner of the act; or

(ii) The agent was unfit and the principal was reckless in employing him; or

(iii) The agent was employed in a managerial capacity and was acting in the scope of employment; or

(iv) The employer or a manager of the employer ratified or approved the act.

(2) In the absence of IIED, the plaintiff can recover under battery.

(3) Battery claim can do the same work of protecting personal dignity but can now do it through IIED.

b) Affirmative Defenses
i) Consent

(1) The victim consented to the battering.  

(2) Can only consent to things you know.

(3) A classic case is boxing.  Consent to fight, wrestle, etc. means you agree to the risk.  

(4) The parameters are within limitations of risk assumed/consented to- look to specific facts & circumstances.

(5) Hart v. Geysel (WA 1930), p911

Consent
(a) Cartwright died as a result of a blow he received in an illegal prize fight he engaged in with Geysel.

(b) RULE: One who consents to particular conduct has no right to recover damages for an injury he sustains when another acts on that consent.

(i) MAJORITY: When the parties engage in mutual combat in anger, each is civilly liable to the other for any physical injury inflicted by him during the fight.

(ii) MINORITY: Where parties engage in a mutual combat in anger, the act of each is unlawful and relief will be denied them in a civil action; at least, in the absence of a showing of excessive force or malicious intent to do serious injury upon the part of the defendant.

(c) Case follows minority rule that consent to criminal conduct is effective bar to recovery in tort.

ii) Self-defense

(1) Duty to retreat if outside the home, except in home & in some western states.

(2) Privilege of self defense ends once threat ends: passing danger.

(3) Courvoisier v. Raymond (1896), p914

[civil] Self-defense.

(a) After being attacked by rioters and unsuccessfully trying to scare them away, P saw D approach him, mistakenly believed he was a rioter, and, fearing for his life, shot him.

(b) RULE: A person is privileged to act in self-defense if

(i) His fears were reasonable under the circumstances; and

(ii) He acted honestly in using force; and

(iii) The means of force used were reasonable.

(4) State of NJ v. Kelly (NJ 1984), Supp 276

[criminal] Self-defense; battered-woman’s syndrome and expert testimony to support it.

(a) RULE: Self-defense exonerates a person who kills in the reasonable belief that such action was necessary to prevent his or her death or serious injury, even though this belief was later proven mistaken.

(b) Instead of applying our particular beliefs, does the defendant need to use force? BWS is another way to understand what constitutes reasonable behavior.

iii) Protection of Property
(1) Katko v. Briney (1971), p917

Protection of property

(a) D set a spring gun in his unoccupied farm house, which seriously injured P when he broke into the house to steal old bottles and fruit jars.

(b) RULE: No privilege to use any force calculated to cause death or serious bodily injury to repel the threat to property, unless there is also such a threat to the defendant’s personal safety as to justify a self-defense.

(c) An owner has a privilege to use reasonable force to protect his property, but this privilege does not allow him to use a dangerous trap in an unoccupied building to protect his property against trespassers.

iv) Medical

(1) Instances where patients have explicitly agreed to have one procedure done and the doctor determines something else should be done, without consulting the patient.  

(2) Patient sues for battery, arguing that the procedure was done without consent: constitutes a battery.

(3) Doctrine of Emergency Situation: What if P has heart attack? Overrides legally protected interest of self dignity because public policy dictates supremacy of saving life.

(4) O’Brien v. Cunard S.S. Co., p913

(a) Vaccination on boat.  P sues for battery.  Doctor won.  Consent can be explicit or implied by actions.  P did not expressly object.

c) Intentional Infliction of Emotional Distress (IIED)

i) Explanation
(1) Intent to inflict emotional distress

(2) Extreme and outrageous conduct**

(3) Severe emotional distress suffered by victim

(a) **Most cases will be decided based on 2nd element.  Courts don’t like these types of cases, because of fraud and the potential flood of claims.  Belief that people should be able to deal with routine insults and verbal abuse; part of everyday life.
ii) Modern View - Restatement 2nd § 46
(1) PFC
(a) An act by the defendant

(b) Intent:  inflict emotional distress

(c) Extreme and outrageous behavior

(d) Recklessness

(e) Causation:  actions caused harm

(f) Severe emotional distress occurs

(2) Womack v. Eldridge (VA 1974), p889

IIED

(a) An investigator took P’s picture for an attorney to use in a child molestation case, thus involving P in the case and causing him severe emotional distress.

(b) RULE: PFC for emotional distress:

(i) Wrongdoer’s conduct was intentional or reckless.

(ii) Conduct was outrageous and intolerable, offending generally accepted standards of decency and morality.

(iii) Causal connection between wrongdoer’s conduct and the emotional distress.

(iv) Emotional distress was severe.

iii) Racial Insults

(1) Wiggs v. COurshon (SD/FL 1973), Supp 280

Emotional distress

(a) Racial insults while being served in a restaurant.

(b) RULE: Jury may determine damages for the emotional distress reasonably suffered by a patron as the result of an intentional gross insult by an innkeeper’s employee, even if there has not been the traditional showing of out-of-pocket damages.

(c) Tortious interference with a vacation should be an element of damages.

(2) Irving v. Marsh (IL App. 1977), Supp 284

IIED and a statute

(a) “Arrogant nigger” written on sales slip when returning goods to a retail store.

(b) RULE: IL’s “fighting communications (words)” statute not intended as creating a new cause of action.

(3) Logan v. Sears, Roebuck & Co. (AL 1985), Supp 286

Outrage, invasion of privacy

(a) While on phone, P overheard D comment to a third-party that he was “as queer as a three-dollar bill”.

(b) RULE: To create a cause of action, the conduct must be such that would cause mental suffering, shame, or humiliation to a person of ordinary sensibilities, not conduct which would be considered unacceptable merely by homosexuals.

(c) Generally, there can be no recovery for mere profanity, obscenity, or abuse without circumstances of aggravation, or for insults, indignities or threats which are considered to amount to nothing more than mere annoyances.

(d) Logan test:

(i) Ordinary sensibilities

(ii) Reasonable person

(4) Bolden v. PRC Inc. (10th Cir. 1994), p894

Title VII

(a) Found that P was met with hostility by many of his co-workers.

(b) RULE: Comments must rise to a steady barrage of opprobrious racial comments before harassment that was racial or stemmed from racial animus can be found.

(c) Only two racial remarks were made to plaintiff.

iv) Sexual Harassment

(1) Russo v. White, p892

(a) Court is limiting the scope of liability in these cases.  P received 340 hang-up phone calls. No recovery. P suffered no physical injury and D never spoke.  

(2) Rabidue v. Osceola Refining Co., p895
(a) The severity and pervasiveness of sexual harassment should be evaluated from the victim’s perspective.

(3) Harris v. Forklift Sys. Inc., p895 

(a) Sets standard. D asked P to remove coins from his pocket, etc.

(b) Test:

(i) Frequency and severity of occurrence

(ii) Humiliation or physical intimidation

(iii) Interference with work performance

(iv) Creates a hostile or abusive work environment

v) Public Figure

(1) Hustler Magazine v. Falwell (1988), p905

(a) IIED

(b) D published a parody of P engaged in incestuous acts with his mother; P sued for IIED.

(c) RULE: In order to recover for IIED, public figures must show that a false statement of fact was made with actual malice.

(d) First Amendment: 

(i) Freedom to speak one’s mind is not only one aspect of individual liberty – and thus a good unto itself – but also is essential to the common quest for truth and the vitality of society as a whole.

(ii) Public figures should expect critical speech directed their way.

(e) Libel/defamation: Public figures may recover only when they can prove both that the statement was:

(i) False; and

(ii) Made with the requisite level of culpability.

(2) Esposito-Hilder v. SFX Brdcst. Inc. (NY App. 1997), Supp 290

(a) IIED

(b) “Ugliest bride” contest disclosed P’s (manager of a competing broadcasting company) name, place and position of employment, etc.

(c) RULE: Conduct not actionable as defamation may be actionable as IIED.

(i) Aggrieved party is a private individual rather than a public figure.

(ii) Conduct involved no matter of public interest or concern.

(iii) Status as competitors is relevant insofar as an intent to injure is concerned.

(d) Comedic expressions can be actionable where humor is used in an attempt to disguise an attempt to injure (Frank).
(3) More likely to sustain a claim for [Speech + Conduct] (exception: Wiggs).

(a) Rst 48 allows recovery for gross insult to customer by employee of common carrier, inn keeper, or public utility- normally no recovery for just words and no conduct.

vi) Memo, Outrageousness, Objectivity, and the Reasonable Plaintiff

vii) Rabin: Enterprise Liability, p520

viii) King: Strict Tort Liability, p525

ix) Posner: Economic Analysis of Law

x) Memo: Justifications for ‘Enterprise’ (Strict) Liability, Supp52

xi) Defining an Externality, Supp 52

9) Strict Product Liability

a) Explanation

i) Unintentional Tort

ii) Exceptions to general rule of negligence.

iii) No need to prove unreasonable conduct when it is an abnormally dangerous activity. Conduct does not matter; context does.

(1) Trespass/nuisance

(2) Products
iv) Focuses on defectiveness of the product, not D’s conduct.  
v) Social insurance.
vi) Product Defined
(1) Anything produced or placed into the stream of commerce.

(2) If it is manufactured for consumer use, it is subject to strict liability.

vii) Defect Defined
(1) Product not adequately safe for its proposed use.  

(2) Under old Restatement 2nd §402A, a product was defective if it was “unreasonably dangerous.”

(3) New Restatement 3rd replaces “unreasonably dangerous” with “not reasonably safe”.  

(4) Restatement 3rd also uses 3 categories of defect:

(a) Manufacturing

(b) Design

(c) Warning

viii) Policy behind SPL

(1) Deep pockets
(2) Loss spreading

(3) Market deterrence. 
(4) Cheapest cost avoider
(a) Manufacturer better able to prevent costs

(5) Responsibility of manufacturer
(a) Responsible for allowing the product to reach the market

(6) Social dislocation argument
(a) Loss from injury overwhelming to victim; can’t pay, where manufacturer can insure risks

ix) Elements:

(1) Accident involving use of a PRODUCT

(2) Caused by a DEFECT in the product

(3) D responsible for putting product into stream of commerce

(4) Product was defective at the time it left D’s control.

b) Background
i) Escola v. Coca Cola Bottling Co. of Fresno (CA 1944), p546

Defective products

(1) P sued D for negligence; injuries sustained due to an exploding bottle.

(2) RULE: Res ipsa loquitur applies. 

(a) Defendant had exclusive control both the charging and inspection of the bottles.

ii) Greenman v. Yuba Power Products, p551
Defective power tool.  SL regime established.  Court held manufacturer strictly liable under Escola principles.

iii) Vandermark v. Ford Motor Co., p551
(1) Defective car brakes. Retailer and manufacturer both held SL.

iv) Proper Plaintiffs (incl. Bystanders)

(1) Elmore v. American Motors Corp., p552
(a) Driveshaft fell out of car and caused accident. Greater protection for bystanders as they had no opportunity to inspect for defects.

v) Proper Defendants
(1) Who is in the best position to spread, or avoid the costs or bargain with manufacturer?

(a) Tilman v. Vance Equipment Co., p553

(i) Used Goods

(ii) SPL:

1. Risk spreading

2. Satisfying reasonable buyer expectations

3. Risk reduction

(iii) Only ‘Risk Spreading’ applies to dealers in used products.

(b) Nath v. Nat. Equip. Leasing Corp., p553

(i) No SPL

(ii) Reluctant to apply SPL to companies that finance purchases by others.

c) Manufacturing Defect
i) Determine whether product is defective (not conduct is unreasonable).

ii) Exception: Instances in which you don’t have a product - evidence destroyed, can’t look at product. Must infer, similar to RIL.

(1) Welge v. Planters Lifesavers Co., p557

(a) Peanut butter jar broke, so could not then see the defect (it had already caused the jar to break).

d) Design Defect

i) Tests

(1) Consumer expectations 

(a) P’s burden

(2) Risk-Utility

(a) D’s burden

ii) Barker v. Lull Engineering Co., Inc. (CA 1978), p558

Design defects

(1) P was injured when the high-lift loader he was operating overturned on a slope.

(2) RULE: 
(a) 2 prongs

(i) Consumer expectations

1. Product failed to perform as safely as an ordinary consumer would expect when used in an intended or reasonably foreseeable manner.

(ii) Risk-benefit Test

“Excessive preventable danger”
1. Gravity of the danger posed by the design.

2. Likelihood that such danger would occur.

3. Mechanical feasibility of a safer alternative design.

4. Financial cost of an improved design.

5. Adverse consequences to the product and to the consumer that would result from an alternative design.

(b) Application: More technical, less widely understood design defect cases.

(3) In many situations, consumers have no idea how safe the product can be made.

(4) In SPL, as contrasted with a negligent design action, the jury’s focus is on the condition of the product itself, and not on the reasonableness of the manufacturer’s conduct.

iii) Consumer Expectations Test

(1) Use when ordinary consumer knowledge and expectations of safety are present.

(2) Jury can decide without expert testimony.

(3) Exception:
(a) Open & Obvious: Rejects consumer contemplation test when conditions are open and obvious because it would give manufacturer a way out by making all dangers obvious, instead of safe, and then using consumer contemplation defense. Must use Risk Utility Test instead.

iv) Soule v. General Motors Corporation (CA 1994), p559

Design defects

(1) P, injured in a car accident, sued D for design defect. Jury was erroneously instructed on “consumer expectation” test rather than “risk-benefit” test.

(2) RULE: Use of the consumer expectations test is not appropriate where the evidence does not permit an inference that the product’s performance did not meet the minimum safety expectations of its ordinary users, and the jury should therefore be instructed on the alternative risk-benefit test of design defect.

(3) Other [not used here] rule

(a) Consumer Expectations Test
(i) Product failed to perform as safely as an ordinary consumer would expect.

(ii) Defect existed when the product left the manufacturer’s possession.

(iii) Defect was a legal cause of the plaintiff’s enhanced injury.

(iv) Product was used in a reasonably foreseeable manner.

(b) Application: 

(i) The purposes, behaviors, and dangers of the product are commonly understood by the ordinary users.

(ii) Ordinary users may have reasonable, widely accepted minimum expectations about the circumstances under which the product should perform safely.

v) Camacho v. Honda Motor Co. Ltd. (CO 1987), p572

Design defects

(1) P was injured while riding his motorcycle, then sued D for defective design: lack of crash bars.

(2) RULE: 

(a) Risk-Utility Test (Ortho Test)

(i) To determine whether a product design is unreasonably dangerous, balance:

1. Usefulness and desirability – its utility to the user and to the public as a whole.

2. Safety aspects – likelihood that it will cause injury and the probable seriousness of the injury.

3. Availability of a substitute product – one that would meet the same need and not be as unsafe.

4. Manufacturer’s ability to eliminate the unsafe character – without impairing its usefulness or making it too expensive to maintain its utility.

5. User’s ability to avoid danger – exercise care in its use.

6. User’s anticipated awareness of the inherent dangers and their avoidability – general public knowledge of the obvious condition of the product, or of the existence of suitable warnings or instructions.

7. Feasibility of Loss Spreading – manufacturer increases the price; carries liability insurance.

vi) Product Comparison
(1) Explanation
(a) Courts frequently look to comparisons of like products.  

(b) Products with the same utility must be compared.  

(c) Feasibility of Safer Alternative design:

(i) If alternative exists, then less justification for defective design.

(d) Products must be comparable.

(2) Cases

(a) Dyson v. General Motors Corp., p568

(i) Refusing to hold a hardtop car defective because it was less protective than a full-frame sedan.  

(b) Dreisonstok v. VW, p568

(i) Ps hurt when microbus hit tree. Design was of a special type and particular design; the unique feature of the vehicle.  

(ii) Manufacturer has the best information about the competing/alternative designs and all the benefits.

(c) Bittner v. American Honda Motor Corp., p569

(i) 3-wheel ATV: Honda argued not as dangerous as skydiving.  Court rejects as not a relevant comparison, has to be compared w/snowmobiles, etc.  

(d) Castro v. QVC Network, p605

(i) Turkey baster with thin handles. Product nonetheless unsafe for the purpose for which it was marketed and sold.
vii) Restatement 3rd
(1) Subsumes the consumer contemplation test into the risk/utility test.  Thus, consumer expectations would no longer be a separate test for design defect.  Consumer contemplation would be included as one factor in the risk utility test.

(2) Rst 2d (§402A) defines defect as:

(a) One who sells any product in a defective condition unreasonably dangerous to the user/consumer and

(i) The seller puts product into stream of commerce (policy).

(ii) Product reaches consumer w/o substantial change in the condition in which it is sold (no liability if consumer does product alteration).

(b) The rule stated in section 1 applies although

(i) Seller has exercised all possible care in the preparation and sale of product (like Neg).

(ii) No contractual relation between user/consumer & seller.

(iii) Test: Consumer Contemplation test.

e) Warnings
i) Considered a part of the product.

ii) Serve 2 basic functions: 

(1) Prevent a product from being used in a way that poses a risk to the consumer; and/or 

(2) Make known the intrinsic risk associated with using product.

iii) Duty: Obligation to warn

(1) Exception: No duty to warn if common knowledge

(a) Brown: drinking Tequila will kill you.

(b) Maneely- riding w/o seat belt in back of pick up.

(c) Emory- marshmallows- might be common knowledge- expand & choking hazard Adequacy: Pittman test for SPL.

iv) Heeding Presumption: (Coffman) Courts don’t want manufacturers to have an easy way out of liability.

v) Safety Instructions: Must let consumer know about implications.

(1) Moran: cologne on candle = fire- should say- don’t spray on fire.

(2) Campos: pictorial messages may be needed for migrant workers.

(3) Ragans- Hair perm activator in wrong bottle = explosion- warning failed to tell of dangerous consequences.

vi) Addressee Rule: Warning must go to the ultimate consumer
(1) Exceptions: 

(a) Children: Adult responsibility.

(b) Learned Intermediary: Prescription drugs analogous: because physician/patient has ongoing relationship- effectively communicate warning & know history.

(c) Exception: mass immunizations, FDA required, smoke & use patch (Edwards).

vii) Adequacy of Warning

(1) Pittman v. Upjohn Co. (TN 1994), p585

(a) Criteria for determining the adequacy of a warning

(i) Adequately indicates scope of danger.

(ii) Reasonably communicates extent or seriousness of the harm that could result from misuse of product.

(iii) Physical aspects of warning must be adequate to alert a reasonably prudent person to the danger.

(iv) A simple directive warning may be inadequate when it fails to indicate the consequences that might result from failure to follow it.

(v) Means of conveyance must be adequate.

(2) Hood v. Ryobi America Corporation (4 App. 1999), p582

Safety instructions and warnings

(a) P removed a blade guard, then was injured when the blade spun off and out. P argued that D’s warnings were not specific enough.

(b) RULE: A warning need only be one that is reasonable under the circumstances.

(c) A manufacturer need not warn of every mishap or source of injury that the mind can imagine flowing from the product.

(d) Well-meaning attempts to warn of every possible accident lead over time to voluminous yet impenetrable labels – too prolix to read and too technical to understand.

(i) Proliferation of label detail threatens to undermine the effectiveness of warnings.

(3) Vasallo v. Baxter Healthcare Corporation (MA 1998), p597

(a) Warnings

(b) Breast implant manufacturer (D) challenged state’s law concerning the duty to warn even though the risk was not known at the time of sale.

(c) RULE: A defendant will not be held liable under an implied warranty of merchantability for failure to warn or provide instructions about risks that were not reasonably foreseeable at the time of sale or could not have been discovered by way of reasonable testing prior to marketing the product.

(d) Implied Warranty of Merchantability
(i) Presumes that a manufacturer was fully informed of all risks associated with the product at issue, regardless of the state of the art at the time of the sale, and amounts to strict liability for failure to warn of these risks.

(4) Mackowick—stands for proposition that warnings are a matter of law.

(5) Hahn—daughter ingested Campho-Phenique.  Matter of fact for the jury to decide if the warning was adequate.

viii) Warning to Addressee
(1) Cotton—warnings must be directed to the ultimate user (consumer)

(2) Child Exception—warnings may be directed at adults for the benefit of children.

(3) Prescription Drug Exception—Doctors are considered learned intermediaries who are entrusted to give advice regarding drug usage to patient.  Rationale:  If consumers had all the technical info., they would not understand.

(4) Edwards v. Basel Pharmaceuticals (OK 1997), p592

(a) Safety instructions and warnings

(b) Wife sued for husband’s wrongful death after he died from smoking while wearing two nicotine patches, and contended that the manufacturer should have warned her husband of the risk, not just the doctor who prescribed the patch.

(c) RULE: When direct warnings to the user of a prescription drug have been mandated by a safety regulation promulgated for the protection of the user, an exception to the learned intermediary exists.

(d) Learned Intermediary Doctrine
(i) Operates as an exception to the manufacturer’s duty to warn the ultimate consumer and shields manufacturers of prescription drugs from liability if they adequately warn the prescribing physicians of the dangers of the drug.

(ii) POLICY: Certain products (e.g., prescription drugs) are incapable of being made safe, but are of benefit to the public despite the risk.

1. Their beneficial dissemination depends on adequate warnings.

2. Exceptions:

a. Mass immunizations.

b. FDA mandates warnings given directly to the consumer.

(5) Product Misuse—if a misuse of product is foreseeable; there is a duty to warn against different misuses.

(a) Ellsworth—nightgown worn inside out and caught fire.  Duty to warn.  

(b) Lugo—Kids toy Voltron, shield thrown.  Foreseeable if the child looks at carton of Voltron who hurled the shield that kids would too.

(c) Venezia—child throwing the bottle against the pole.  Hackney thinks this may be better placed in assumption of risk.

ix) Intrinsic Risk Exception (Common Sense Approach)
(1) Manufacturers are not obligated to warn against dangers that are generally known.

(2) Brown/Forman—no duty to warn of dangers of drinking large quantities of tequila.

(3) Stroh—26 year old dies of pancreatic after drinking nightly for 6 years.  Duty to warn:  potential lethal results not known by decedent or consumers.

f) Defenses to Strict Product Liability
i) Contributory negligence is not a defense to SPL. 

ii) Assumption of Risk may be used as a defense. 

iii) Another possible defense is product misuse.  

iv) General Motors Corporation v. Sanchez  (TX 1999), p605

Defenses

(1) P sought to defend wrongful death action based upon deceased’s failure to properly park vehicle in “Park”, which caused it to slip out of gear and crush him.

(2) RULE: A consumer’s conduct other than the mere failure to discover or guard against a product defect is subject to comparative responsibility.

(3) Comparative Responsibility
(a) Damages are reduced by the percentage of responsibility attributed to the plaintiff by the trier of fact.

v) Rudisaile v. Hawk Aviation Inc. (NM 1979), Supp293

Strict products liability

(1) D drained the oil and replaced the airplane’s oil filter but did not replenish the oil. P did not conduct a pre-flight check, and was killed shortly after takeoff.

(2) RULE: Plaintiff need only show that the product was dangerous beyond the expectations of the ordinary consumer.

(3) The reasonableness of the acts or omissions of the plaintiff is never considered in determining whether a product is defective.

(4) Plaintiff’s failure to discover the product’s defect is not a defense to strict liability.
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