I. Introduction



A.  SL v. Negligence

Hammontree v. Jenner, CA 71

Epileptic driver, on medication, approved by DMV and Dr. and free of seizures for 14 yrs, ran through a wall of shop injuring P and shop.  P insisted on using SL and attempted to draw parallel b/t manufacturer knowing a product is defective and D knowing of his disability.

Ct. held D not liable.

Ct. refused to use SL b/c 

policy change (never give SL in auto accidents) 

negligence is the normal standard for sudden illness—D acting reasonably

SL in the product sense is intended for defective products—pre-existing relationship with consumer

D not responsible if knowing of condition takes reasonable precautions making accident unforeseeable.��

Bierman v. NYC and Con Ed, Lower NY 69 and App Ct NY 70 

	Water main break; little old lady v. gov’t and business. Told story but no proof.

Lower Ct. (Younger) – “Justice” - used SL to “compensate” in the interest of substantial justice: (1) Cost Spreading (insurance), (2) Injury prevention (D in position to take preventative safety measures), and (3) Fairness (potential economic dislocation)

Superior Ct. – Formalism=Precedent rules – Can infer negligence for City b/c pipes burst=obviously not maintained=unreasonable conduct.  Con Ed not negligent – no proof of negligence.

Broad point: Courts don’t like to make big changes.  Narrow point: Courts don’t like to move from neg. to SL w/o really good policy argument��

B.  Policy

1. Holmes – “Loss from accident must lie where it falls”=Acting is good.  D power to avoid=test of foreseeability.  Society benefits from acting.  SL or “universal insurance” is better left for private industry, gov’t interference bad.  We want to encourage actors to act and be productive.  Victims should absorb loss for the good of society. 



Dominant trend in Am. ideology: Tort liability=common law tax(trend to negligence rather than SL



B. Menu of Legal Arguments:

1. Social Policy:

Deterrence:  Tort Law should create a structure of incentives to deter unsafe/antisocial conduct    and/or encourages safe and socially useful behavior.

 Counter argument:  over deterrence or proposed rule would not have deterrent effect.

Compensation:  Not only is compensation the right thing, but is also has a utilitarian purpose, i.e. covering injured workers medical care will insure a prompt return to work and therefore increase productivity.  

Counter argument:  Denies enhancement of social welfare, or claims defendant’s rights are violated or that the process is inefficient.

Cost Allocation:  Tort Law should seek an appropriate assignment of the costs of inevitable accidents.  

Fractioning:  Spreads losses as widely as possible (driving force behind products liability b/c companies can distribute loss to consumer.)

Distribution:  Tort Law should redistribute wealth.  Actors better off than victims should bear cost as they are able to absorb loss.  –Holmesian.

Economic efficiency:  A certain rule is required to achieve the optimal level of safety at the cheapest cost.  Proponents argue that under certain institutional circumstances, the market will achieve this goal provided that market prices reflect true cost.  Liberal view:  Calabresi’s market deterrence, Conservative view:  Posner

Moral Arguments:  

Usually stated at a high level of generality, little attention to context.  Often come in mutually exclusive pairs.  As b/w two innocents, one who caused harm should pay v. Holmes liability without fault “offends the sense of justice.”

Altruism v. Self Reliance, communal values v. individual liberties, substance v. legal formalities.

Rights Arguments

Come in opposed pairs at a high level of generality, right to bodily security v. right to freedom of action, for example.

No legal calculation, moral judgment required.

Separation of Powers

Federalism—Central assumption that the legislature, courts, administrative agencies all have different roles in constitutional framework and they should not step on each other’s toes.  

Judicial restraint based on notion that the legislature is a truer representative of the people and courts should defer to legislature on major controversial issues of social policy.

Institutional Competency

Sounds like Sep. of powers but isn’t b/c it’s more focused on the ability of a gov’t entity to make various decisions to make the appropriate decision, i.e. legislature might be better equipped to make an informed decision b/c they can hold hearings, call in experts, etc., whereas courts have more limited access to data and info, can’t engineer compromises.

Counterargument:  Litigants have best legal tools to produce best evidence whereas legislatures can become ineffective captives of special interests.  

Administration of Justice

Examines the question of administrability of existing and proposed rules of law.  Rules are on a continuum from strict and formal to flexible and open ended.

Counterargument:  Strict rules will produce severe injustices close to the line.  Counterargument to flexible rules is that they will be used in service of the dominant values in society and to the disadvantage of less privileged groups.

Other arguments are that a rule might open a court to speculative or fraudulent claims.  Counterargument is that this can be remedied by requiring genuineness of proof at trial and that courts can fully weed out fake claims.  This should not bar the honest claimant.

Slippery Slope

Opening the floodgates, boundless litigation, etc.

Counterargument:  Just b/c a line must be drawn is no reason to draw it here, rule is carefully crafted, slippery slope is an illusion.



II. Negligence



A. PFC

Unreasonable act or omission by D (breach)

Causation

Cause in fact;  “But for” test

Proximate cause

3.  Duty – D had legal duty which was breached by the unreasonable act/omission to avoid harm to P.

4.  Legal injury – P suffers actual harm or injury of a legally cognizable kind



B. Establishing Principle



Brown v. Kendall, MA 1850

	Unintentional v. Intentional tort analysis.  Establishes “negligence.”

D trying to separate dogs inflicts injury to P’s eye.  Judge on reasonable person standard – would reasonable person have acted in the same manner.

Lower ct. – If tort unintentional and unnecessary=EXTRAordinary care.  Burden of proof on D.

S. Ct. (Shaw) – Rejects=standard still ordinary care but with increased diligence b/c of situation (variable w/ circumstance) and burden on P to prove.  Holds D not negligent b/c intent to use stick was not to injure P.  

Gregory Thesis – Make risktaking less hazardous for business, judicial subsidy to industry(good society.  Don’t put undue burden on the businesses b/c it would weaken productivity and innovation.

Only when D acts unreasonably is the injury compensable.��

Losee v. Buchanan, NY 1873

	Steamboiler explodes and damages neighbor’s property.

Ct. holds D not liable.

We all take risks in an industrial society/”social state.”

Rights are relative and not absolute everyone gives up “natural” rights to gain benefits of progress and industrial society.  ��

C. Standard of Care



Adams v. Bullock, NY

Boy swings wire and hits trolley wires.  

Hasn’t it happened before - not a foreseeable risk, D met industry standard of wires above trolleys - custom, cost to put wires underground – extraordinary care. 

Ct. (Cardozo) found D not liable – ordinary caution does not involve forethought of extraordinary peril.  Trolley not insurer.

Foreseeability of harm vs. Ability to prevent injury ��

Braun v. Buffalo Gen El Co, NY  

Wires strung over abandoned lot – insulation good for only 3 yrs, its been 15.

Construction on lot was foreseeable, D should have anticipated risk.  D had duty of care – could have put sign up. 

Low burden, high foreseeability=duty.��

Greene v. Sibley, NY 

D mechanic leaning over in store and P falls.  P claims that D should have warned her.

Ct. (Cardozo) held no liability b/c in the course of ordinary activity, no liability for negligence if ordinary care was exercised.

Ordinary care based on fact/circumstance, no requirement of extraordinary care.

Ordinary activity, no foreseeability of injury=no duty��

Rotweiler case

Foreseeable risk b/c of type of dog (aggressive).  Not high cost – just buy a new strong lock and chain.��

Unreasonable Conduct



Reasonable Person Standard



1. Introduction

	a.  	Should reasonableness be based on an external standard or the D’s own capacity for care? 

Reasonable person standard means that we look at D’s conduct (not state of mind/motivation) for the critical determinant ( measured by external and objective norms.

Exceptions: clear, visible to all disability and children



Bethel v. NYC Transit, NY 

P hurt on D’s bus.  P argued proper inspection of seat that occurred 11 days earlier

would have turned up seat defect.  P relies on “highest duty of care” standard.

Ct. rejects doctrinal formulation—came out in 19th c. b/c of railroads, then held to higher standard.  

Only ordinary care/reasonable prudence required—but takes into account fact/circumstance and any relationship b/t victim and actor.��

Stewart v. Motts, PA 95

Accident at auto shop.  P argues higher degree of care required b/c handling gasoline dangerous. 

Ct. holds D not liable – 

Only one standard of care but must be proportionate to the level of danger involved. ��

Wood v. Groh, KS 2000

	P shot by D’s son, with gun D’s son stole from D.  P argues higher degree of care.

Ct. agrees – holds D liable.  

Exception given “danger of instrumentality.”��

2. Harper James and Gray – standard for judging reasonableness

	a.   objective standard – not subjective 

	b.   Abstraction = a reasonable person

Community standards – general average – never excels, fallible, not perfect – part of community norm

“Reasonable”=moral judgment of community.  What community feels ought to be donetewart, not necessarily what is ordinarily done.

3.  Holmes 

	a.  	Everyone must meet objective “reasonable” standard.

	b.	Ordinary capacity to avoid harming neighbors, unless clear incapacity/disability that all can see

Does not matter if act is blameworthy or not.  Distinction between legal culpability v. moral culpability. 

What you give up all others give up as well, for good of general welfare. 



B. Case EXCEPTIONS to the Reasonable Person



a.  Lesser intelligence – Individuals will be judged by the community 	standard

Vaughn v. Menlove, Eng 1837

P argues not smart, should be held to lower standard below reasonable person average.  Ct. rejects lesser intelligence argument b/c it’s too vague of a line drawn=no rule at all.  Also, people lie.



b. Stroke – Must be totally unconscious

Roberts v. Ramsbottom, 79

Stroke victim gets into car accident.  Ct does not accept anything less than total loss of consciousness/wholly unable to take reasonable care to avoid liability.



c. Insanity – No defense

Bashi v. Wodarz, CA 96

An insane person is liable for acts of negligence.  

Even if the D is mentally ill, they must pay the victim.  

Reasons: (1) Difficult to draw line b/t mental deficiency and differences in temperament, etc.; (2) Ease of fraud; (3) Better for D to pay innocent victims; (4) Encourage those who take care of them to make sure do no harm.

Rst. § 283B



d. Professionals – Superior skills=held to standard of profession (Rst. 

§ 289B)



Children – Held to standard of children “of similar age, intelligence, experience”

Mastland v. Evans Furniture, IA 93 

Ct. states inquiry subjective - you must judge a child against other children of like capacity.

	Ellis v. D’Angelo, CA 53 

 4 yr. old pushes babysitter ( not liable b/c 4 yr. old cannot foresee consequences of actions to make negligent

	Price v. Kitsap Transit, WA 94 

		 Children under 7 could not be held liable for their actions.

(a) Exception: Children acting as adults

Dellwo v. Pearson, MN 61

 motorboat accident; child held to adult standard b/c it’s adult behavior and potential victims cannot draw inferences from actions (e.g., kids playing bal l, etc.)– also applies to auto cases.

Goss v. Allen, NJ 76

 17 yr. old beginner skier – activity for all ages – children not held to adult standard.

Stevens v. Veenstra, MI 97

14 yr. old student driver in driver’s ed course – Ct. rejects standard for children since course for minors – harm for particular activity is great therefore minimum competence required -  inexperienced persons still held to same standard



Emergency Doctrine – Lesser standard of care (but often rejected)

Levey v. DeNardo, PA 99

		P’s car stopped suddenly when car came across path, D rearended. 

Lower Ct. – refused to instruct jury in emergency doctrine.

Reversed by higher court 

People confronted with unforeseeable emergencies not of own making should not be held to same standard of care.��

Lyons v. Midnight Sun, AK 96

Ct. holds emergency doctrine useless – still must use ordinary care based on fact/circumstance.  Same result w/o changing standard.��

Cordas v. Peerless Trans. Co., NY 41 

Taxi driver jumps from cab to save himself from thief w/ gun – cab injures pedestrian.  Driver had little time to think @ reasonable standard.

Ct. holds in the situation, it was a justified act and D was freed from liability even though the act was disproportionate to the risk

Bravery not legal requirement (though may be moral). 

BUT… we cannot go overboard, e.g., abandon vehicle b/c someone smells bad.

Nature’s 1st instinct=Self-preservation.  Law will not penalize for self-preservation instinct.��

C. Reasonable woman

Michigan RR v. Hassenneyer, MI 1882

13 yr old girl killed on RR track.  P argues exception based on age and gender.  

Gender does not excuse anyone from reasonable ordinary care.��

Lucinda Finley excerpt – stereotype; reasonable woman v. irrational emotional woman.  Like DES cases when woman was penalized b/c time elapsed b/t finding out about disease and filing case – did not display the diligence of a reasonable person in pursuing the nature of her injury.  Does not take into account trauma of discovering cancer due to DES.  

Take into account circumstances of individual 1/2way point b/t total abstraction and total subjectivity.��

Cost/Benefit Analysis



A.  Approach – involve C/B analysis, more practical, narrows down the abstractness of reasonable persons and standards of care.



Judge Learned Hand – Formulation of negligence

B < PL – we must minimize the cost to society (Posner)

B = economic burden to take precautions

P = probability of accident

L = loss as a result of injury, injury costs

If B < PL = NEGLIGENCE

If B > PL = NO NEGLIGENCE



US v. Carroll Towing Co., 2nd 47

Negligence in securing barge caused it to break loose, slam against tanker, and sink.  Captain of P’s barge was absent when this occurred – P wants to recover cost of cargo and ship, D argues that if P had been present, less damage.  Ct. looks at circumstances: time he was away from barge, day/night, war time etc.  

Ct. held D liable - B < PL but affirmed reduction in damage award b/c bargee not on barge (contributory negligence).

High probability high loss low burden = reduction in damage award.��

Chicago, Quincy, Burlington R. Co. v. Krayenbuhl, NE 02

Children injured on RR turnstile.  Child got leg cut off.  Benefits of RR to public high, but when probability of and loss from danger outweighs benefits=restriction (safety mechanism).  Hand test: B < PL.

Cost of lock for turnstile was far less than the cost of injury; public interest outweighs the cost of the lock.

Risk reduction activity encouraged for the public good if cost low and danger high.��

Posner:  social function to Hand’s theory.  Person who creates risk must evaluate cost of prevention of risk vs. cost of paying out tort damages based on injuries from risk actually occurring ( then he must choose the less costly alternative for society.

Posner and Holmes:  believe in the economic meaning of negligence; it is common law and it is the way things already were, how courts have determined negligence for long time.



B.  Modifications of C/B analysis:

Bolton v. Stone, Eng. 51

	Did not use the complete Hand formula.

	Cricket field, home run, victim struck on the street.  This had almost never happened before.

D not liable b/c of PL

Ct. used modified Hand formula by disregarding the burden of prevention and instead looking only at the probability of the accident and the seriousness of the injury.  Added social value of activity to the Hand formula.��

McCarty v. Pheasant Run, Inc., 7th 87

Woman assaulted in Hotel, intruder entered through sliding glass door.  P argued several ways D should have made resort safer (locks, etc).

Ct. holds D not liable after judgment jnov b/c jury intuiting variables roughly reasonably

Posner says Hand formula is really not operational more analytic b/c hard to quantify variables.��

Moison v. Loftus, 2nd 49

		Car run off road.

Hand: variables hard to quantify.  Can quantify care but not always.  Injuries always vary within limits.  Probability may be estimated w/ statistics but when are statistics ever available?   

Use B<PL to center attention on determinative factors.  ��

C.  Rejection of C/B analysis:

Grimshaw v. Ford, CA 81

Ford Pinto case where Pint stalls on highway and rearends car ( explodes.  P (young kid) has serious disfiguring burns.  Ford used C/B analysis b/c it knew of danger but made the car anyway b/c they wanted an inexpensive car that looked cool.  

Ct. rejected Hand’s formula (after test indicated that Ford was not liable) and determines Ford did meet malice requirement b/c knew of certain injuries and consciously disregarded.  Minimal cost to fix but did not ( balanced profit against life.

Ct affirms reduction in punitive damages b/c (1) degree of reprehensibility, (2) wealth of D/profit generating capacity, (3) magnitude of punitive award (ratio to compensatory), and (4) deterrent effect.

Also public policy argument that may be other liability cases and we don’t want the car company going out of business, business and cars are good so punitive damages shouldn’t be too high.  

Liability can be found when profit weighed higher than life.��

	D.  Policy Analysis – Gregory 

Gregory:  Enterprise liability – the businesses are the best to absorb the costs of liability it creates.  Industry could loss spread and add nominal amount to the cost of their products.  The revenue gained would then be utilized to fund liability protection from private insurance companies.  Theory also has equity component:  only those individuals participating in the risk of that corporation’s products would be paying the costs for that risk.



E.  Policy Analysis – Allocation vs. Distribution

Allocation – the dividing of resources between risky enterprise and accident prevention (efficiency, not socially wasteful)

Distribution – the dividing or assigning of the costs of resources (who bears costs)

Basic proposition of economic theory is that a given allocation outcome may be consistent w/ a variety of distributive outcomes.  Another way of stating this is that there are different ways of allocating the resources, some of which will result in the same distribution.

Tort law focuses less on the question of who gets the goods, but instead, focus mainly on who pays for the losses.

Allocation v. Distribution – Negligence v. SL

When the cost of the accident is less than the burden of prevention… 

Under negligence regime = the actor will choose to allow the accident at a lower societal cost and the P pays for the cost of the accident.

Under SL regime = the actor will allow the accident but will also pay the costs of the accident.

When the burden of prevention is less than the cost of the accident…

Under negligence regime = the actor will choose prevention and will pay the cost of prevention.

Under SL regime = the actor pays to prevent and pays the cost of the accident



V. Custom

A. General Formulation for Plaintiff (Morris):   

Custom establishes the level of care that is customarily done in a particular industry, which P can use to argue (1) its feasibility, (2) D’s knowledge of alternative, and (3) that no great social upheaval will result.  

Trimarco v. Klein, NY, 82 

Shower glass door in apt. building.  Custom was to change doors to shatterproof, aftr break or request of tenant.  P argues violation of custom ( accident.

	Community values = reasonable conduct.

Reversed app dismissal of jury verdict that D liable for P’s injuries.  D has duty of care to know what industry standard is but b/c he received no prior notice from P or other similar accidents in bldg. ( D was not liable.

Industry needs to follow custom; if D falls below custom=liable BUT if he follows custom=due care.

Ct. agrees custom is potent but not conclusive, 

Cts. must consider if reasonable ( custom does not override reasonable conduct.��

Levine v. Blaine, NY 37

Rope dumbwaiter, P cut hand and had her arm amputated– 

If P could show that the purpose of the customary use of smooth rope was to prevent injury then the evidence of custom was admissible.��

B.  General Formulation for Defendant (Morris):

D may use adherence to custom to (1) discredit P’s assertion of feasibility of safer ways to do things (Adams), (2) show not unreasonable to not know of if no one doing it, (3) show possible social dislocation if custom determined unreasonable (Adams). 

If D can show adhered to custom may eliminate what otherwise would be jury questions.  

LaVallee v. Vermont Motor, VT 89

P injured in hotel power outage.  P claimed that D should have had battery powered lights (low cost to install.  D claimed custom, no hotel has them.

Ct. upholds DV for D b/c D were acting reasonably in the face of custom.  

Though custom not conclusive is useful guide unless apparent that under particular circumstances reasonable person would not conform. ��

C. Modifications of Custom Analysis:

T.J. Hooper, 2nd 32

Tug sank w/o radio.  

While reasonable prudence may also be common prudence it is ultimately up to the Cts. to decide what is reasonably required.��

Stagl v. Delta, 2nd 97

P hurt at D’s baggage carousel.  Trail judge excluded expert testimony re appropriate carousel conditions ( verdict for D.  

Ct. reverses, holds that expert in underlying area (e.g., mechanical engineer) may testify as to what reasonable 

If only allowed industry experts (e.g. experts in design of carousels) to testify=industry sets own standard and custom would be presumptive. ��

VI. Medical Malpractice

A.  General:

Exception to custom rule: Special knowledge and skill of MD’s must be taken into account and although this makes for a higher standard of care, the profession sets its own legal standards of reasonable conduct.

P must prove the relevant recognized standard of medical care exercised by other doctors and show that D departed from that standard.

Expert witnesses must be used to present evidence of the accepted standard.  Complexity: Experts educate jury on customary practice.  Deference: Jury should not substitute own view of med mal over Drs.



General rule: 

Robbins v. Footer, DC Circ 77

P vs. Obstetrician.  

To make PFC for medical malpractice: P must show the recognized standard of care exercised by the profession and show that the D did not meet that standard when he treated P.��

Limitation:

DiFranco v. Klein, RI 95

Judge gave non-objective instruction 

Ct. overturned defense verdict in a malpractice case.

Good faith resulting in mistake does not abrogate liability for failing to meet standard.  Custom is objective standard.��

		B. Hospital Liability:

Welsh v. Bulger, PA 97

Case against hospital -  Dr not qualified to perform C-sections, could not find anyone else in time, baby died. 

Bad personnel decision = General negligence.  Not as technical as med mal = focus on procedure.��

	C.   Expert Defined

Sheeley v. Memorial Hospital, RI 98 

P appeals D verdict b/c Ct. excluded the testimony of her expert witness b/c of status and geography: different specialty (ob-gyn specialist v. family practitioner), also standard of care different in NY v. RI.  Big city MD might be overqualified and must have same customs to testify.  Statutory provision—how define “field?”

Status: Ct. holds “field”=expertise in procedure.  (relies on Buja v. Morningstar, RI 97, which held expert does not have to be in same specialty).  

Geography: Ct. rejects “same or similar” locality rule.  Says used to make sense b/c of geographical impediments but legitimized lower standard of care.  Also, national standards via board certification.  

Gives MD okay to testify.  

Same or similar locality rule rejected in modern times b/c: 1) it makes the pool smaller; 2) conspiracy of silence - MD will not testify against one another; 3) Modern communications allow = MDs can get informed��

Sami v. Varn, VA 2000 

Statue required expert to have, in addition to requisite knowledge, active clinical practice.  

Concern a/b “hired gun”—Dr working as expert not as Dr.��

D. Schools of Thought

Gala v. Hamilton, PA 98 

2 “schools of thought” re anesthesia.  Different groups with different customs.

Ct. holds physician may choose either but must bring in expert in that school who can testify as to custom.  

School must be “respected, reputable”—can still be minority as long as 2 factors met (judges decides).



Problems  

Unwilling Experts – unwilling MD to testify against one of his own ( ostracized.

Can call D physician and interrogate on custom.

Read treatise to jury. 

Use common sense, if applicable.

Leonard v. Watsonville Comm. Hosp., CA 56

		D Dr left clamp inside P.  D argues custom not to count clamps.

Ct holds custom in this case not dispositive b/c even lay person knows to count clamps. (not technical procedure)��

Tousignant v. St. Louis County, MN 2000

Elderly P transferred to D’s nursing home with instructions to be restrained.  Was not and fell, broke hip.

Ct. holds no need for expert—not technical procedure question simply did not follow instructions which is w/in knowledge of laypersons.�� 

Causal uncertainty (res ipsa loquitor) – the thing speaks for itself when 

						 there is no story

          - judge must instruct jury to use RIL

Conners v. University Ass. Ob-Gyn, 2nd 93

P went in for fertility surgery but came out paralyzed, lost all feeling in her left leg.  Story cannot adequately be told, D argues no RIL b/c jury does not have same knowledge as medical expert.  

Ct affirms use of RIL doctrine – must make inferences from something we don’t know the exact facts but we can infer from the result – based on common sense.

Can use RIL combined w/ experts b/c they bridge the gap b/t jury’s knowledge and the uncommon knowledge of MD’s practice.��F. Disclosure (looks at information given to patient, not procedure)

NY rule: “reasonably Dr would disclose” (need expert to show fell short of standard)

NJ rule: “reasonable patient” (would want to know)



General rule:

Matthies v. Mastromonaco, NY 99

P fell and broke hip.  D Dr prescribed bed rest, did not advise of other options (i.e., pinning her hip, concluded bones too fragile) nor explain risks.  D argues doctrine of battery used in invasive procedures does not apply ( no duty to disclose when non-invasive and no duty to provide other options.  P very depressed can’t walk, D thought she should be in nursing home. 

Ct. rejects—informed consent via negligence based on deviation from standard of care.  Rejects that informed consent only via battery, only applies to invasive procedures.  Holds ultimate decision lies w/ patient—Dr must provide all reasonably sound options and risks, even if does not recommend.  

Duty to inform heightened when (1) choices are mutually exclusive or risk increases appreciably or (2) affects choice of lifestyle/values.��

(a) Probability (Reasonable patient):

Henderson v. Milobsky, DC Circ 78

Material risks 1 in 1000,000 chance is not a material risk.  No reasonable juror could find liability on lack of information for not disclosing that.  

Privileged non-disclosure based on extremely low probability of harm.��		(b) Experimental

Moore v. Baker, 11th 93

D is required to inform P only of those alternative or experimental methods that are recognized by other reasonably prudent MDs.��	(c) Revocation of Consent

Schreiber v. Physicians Ins. Co. WI, WI 99

P decided to switch to C-section after consenting to vaginal.  

Ct. holds consent may be withdrawn while still tie to adopt alternative course of action.  Withdrawal places parties in original positions, bank slate.  

Consent not blanket event. ��(d) No Consent 

Shine v. Vega, MA 99

Young woman went to hospital for bad asthma attack, intubated over vehement protests ( fear of hospitals such that when she really needed emergency treatment she did not go and dies.  

Ct. holds competent adult can refuse life-saving care.  

Only if patient unconscious and due to time/circumstance Dr can’t get family consent may Dr presume consent to care. ��(e) Inexperience

Whiteside v. Lukson, WA 97

Surgeon had not performed procedure recommending.  By time of surgery had done 2.  

Justification: Drs need to get start, may be qualified anyways, expediency.  

Too much info to be legally required—wouldn’t work. 

Dr not required to inform patient of inexperience.  ��(f) Expertise

Ditto v. McCurdy, HI 97

Dr qualified as cosmetic not plastic surgeon. P seeks breast augmentation, led to complications, sues D, argues should have informed not plastic surgeon.

Ct. holds only obligation is to disclose actual expertise, which D did.  

Procedure as opposed to status. (Sheeley)��(g) Personal characteristics

Albany Urology v. Cleveland, GA 2000

	Urologist not obligated to inform patients of illegal cocaine use.  

Ct. concerned re slippery slope: binge drinkers, just rec’d bad news, etc.

Dissent argues different b/c criminal. 

Not obligated to inform of personal problems/characteristics��

VII. “Negligence Per Se”

1.  Basic Proposition 

If D violates a statute, unreasonable conduct automatically established UNLESS there are extraordinary circumstances. 

NPS is a matter of law decided by judges.

Success on the element of negligence does not guarantee P victory.  P must still show all other elements of the PFC (ie: causation).

If P loses on NPS, P can still attempt to prove negligence in another way.



Elements of NPS

D violated statute or public regulation

Purpose of statute or regulation is to prevent accident (Platz)

P is a member of the class of people the statute was intended to protect

Injury was type of injury the statute was designed to prevent (Gorris and DeHaen)

D’s violation is unexcused due to circumstance (Tedla)



Martin v. Herzog, NY 20

Buggy w/o lights, two cars crash around bend – D on wrong side of road and P no lights on.  Statute that must have lights on after dusk was designed to protect human life.  Trail judge ordered jury could consider that no lights but necessarily negligence.

Ct. affirms App Ct that charge to jury erroneous and misleading.  

P contributorily negligent b/c the absence of light=breach of statutory duty=NPS.��

Clinkscales v. Carver, CA 43 

D ran stop sign erected under ordinance not properly published thus D could not be criminally liable.  D argues cannot also be civilly liable.  

Ct. affirms jury verdict for P.  

Civil standard still rests with Ct.—criminal standard also civil only b/c court accepts it.  ��

Sweet v. Sisters of Providence, AK 95

Ct. retains discretion to reject legislative enactment as standard when law is “obscure

unknown, outdated or arbitrary” that adoption as standard of care would be inequitable. ��

3.  Statutory Purpose

	(a) 286 Restatement:

to protect class of persons whose interests is being invaded

to protect from a particular interest which is being invaded

to protect interest against the type of harm which has resulted

to protect interest against particular hazard from which the harm results

Platz v. City of Cohoes, NY 1882

No riding on Sunday.  The purpose of the statute was for public order and not public safety.

Ct. have long been reluctant to use statutory violations in cases where the harm that occurred was different than the harm that the legislature was seeking to prevent.

Can only use NPS when harm that occurred is that which statute was intended to protect against.��

DeHaen v. Rockwood Sprinkler Co., NY 32

Statute requires barriers around shafts, radiator falls into shaft, injures P.  No relationship b/t statute (people falling in shafts) and accident (radiator falling into shaft).  D – contractor who was supposed to erect barriers around shaft. 

Ct. upheld D liable for NPS.  Cardozo says that there is evidence of legislature’s broader purpose=”hazards to be avoided are hazards that ensued.”

ZONE OF APPREHENSION – other accidents may be anticipated by statute than those actually specified. ��

Di Ponzio v. Riordan, NY 97

D gas station permitted customer to leave car running while paying.  Car inexplicably rolled back on level surface and pinned P b/t cars.  Purpose of statute to prevent fires. No ZOA=No NPS.

Rushink v. Gerstheimer, NY 81

Car taken by psychiatric patient who died when hit tree.  Statute not to leave keys in ignition enacted to avoid theft.

Ct. held D not liable b/c statute to deter theft not protect thieves from own conduct – allowed to pursue under (more difficult) common law negligence. No ZOA=No NPS.

Gorris v. Scott, 74

Sheep not fenced in ship.  Statute enacted to prevent the spread of disease, not to prevent them from going overboard.

Ct. held D not liable b/c accident was not w/in ZOA=No NPS.

No ZOA=No NPS��



4.  Exceptions to following the statute



(a) Reasonable to violate the statute:

When it’s more dangerous to follow the statute than not

When following the statute goes against the intent of the law

Emergency circumstances

Relevance of statutory purpose – was statute enacted to prevent what occurred?

Tedla v. Ellman, NY 39

Junk collectors walking on the wrong side of the road b/c traffic was much heavier on the against traffic side.  Statute enacted for the safety of pedestrians, they must walk against traffic.  P’s violated statute and get run over from behind.  D argues contributory negligence.

Ct. held for P b/c look to legislative intent (to protect pedestrians—if followed would be in more danger) 

Under unusual circumstances it is unreasonable to follow the rule –always subject to limitations and exceptions of Rst. 286.��

Levey v. Denardo, PA 99

D rearended when P stopped suddenly b/c car cut off – emergency.  

D should not hold every possible circumstance in head, did best could under emergency.��

Bassey v. Mistrough, NY 82

Electrical system failure on car ( No lights on car – stalls on the highway.  Statute is you must have lights on when on the highway.  Car didn’t have electricity, unavoidable consequence.  Statute should not be used for NPS argument.

Ct. reversed trial, found error that jury should have been advised of excuse for violating the statute.

Excuses for violating statute allowable.��

Casey v. Russel, CA 82

Two cars going around bend, both drivers violated statute.  

Ct. holds need special circumstances (excuse) to justify the violation.��

(b) Licensing Statutes:

Status v. Conduct, Cts. care about conduct as opposed to status of the individual (not really the case when someone drives recklessly w/o a license)

Brown v. Shyne, NY 26

Medical license – Ct. originally held D nonMD to MD standard but did not allow telling jury of license violation. 

Overruled by statute that said practicing medicine w/o license is PF evidence for negligence. ��

(c) Custom vs. Statute:

Custom does not trump statute.

Robinson v. Dist. Of Columbia

P hit by police van and was held contributorily negligent for violating traffic regulations and crossing outside marked crosswalk.  P argued that she was following custom

No excuse for violating the law where those violations are common practice.�� 

ANSWERING NPS EXAM QUESTION:

give NPS doctrine

basic proposition (Martin v. Herzog)

Relationship/ Purpose = 286 Rst

Support relationship w/ Platz (purpose) and DeHaen (ZOA)

Argue both sides Platz – No NPS, narrow interpretation vs. DeHaen – Yes NPS, broad interpretation.



Res Ipsa Loquitor



	1. General Concept

RIL comes into play when we do not know the full story.  In a normal Tort Case A=>B=>C=>injury…what happens if A=>X=>X=>injury?  X is unreasonable conduct inferred b/c of some connection b/t A and Injury.

2.  The elements of RIL:

The accident would not have occurred in the ordinary course of events in the absence of someone’s negligence,

The accident was caused by an agency or instrumentality under the exclusive control of the defendant and,

The accident was not the result of P’s contributory fault.

- Success on a claim of RIL does not guarantee victory for P.  P must still establish all other elements of PFC.  P who loses can still try normal negligence but it’s doubtful that it will work.



Byrne v. Boadle

Flour barrel from D’s shop fell onto P and injured P.  We don’t know the whole story but flour barrels do not fall from the sky.   Only flour shop in area, D had control over shop.  D must rebut facts if there are any. Ct. holds D negligent by RIL.

Bierman

On appeal from first case, Ct. holds NYC for negligence b/c pipe would not have broke if it were getting proper maintenance, therefore, NYC must have been negligent b/c they maintained it.  Δ must rebut inference.

RIL invoked b/c someone must be negligent for the accident to occur.��

3. Multiple Defendants/Unknown Instrument – justice allows us to liberally apply the control part of RIL.

Ybarra v. Spanguard

P goes in for appendectomy and loses feeling in arm after the operation.  P was unconscious during the operation and doesn’t know what went wrong.  Problem arises b/c there were many people operating on him – multiple instrumentality – who is at fault?  D, surgeon, liable for team.

Ct. invokes RIL b/c P was unconscious, P cannot contribute to own injury and cannot serve as witness for himself.

Respodeat superior – one boss responsible for entire team

Absolute liability – SL – Ct. doesn’t like to switch doctrinal boxes and so instead must be “right of control”

Inference of unreasonable conduct for all Δs allowed unless they can rebut.��

Judson v. Giant Powder

Nitro factory exploded.  Everyone was killed.  NO one can testify, P sues D for damaged property close to factory.  Ct. invokes RIL – explosion speaks for itself.

Ct. finds the evidence of the explosion to suffice and withstand a non-suit.

Not SL—RIL=inference of unreasonable conduct��

Limits of Ybarra:



Inouye v. Black

Chin

Meets Ybarra requirements, some possible Δs absolved.

Π must bring in all possible Δs in order to have right pool to establish “right of control.”��

Barrett v. Emanuel Hospital

Rejected Ybarra – complaint dismissed.  

The stretch of RIL in Ybarra undercuts the whole purpose of negligence.  

Special protections for unconscious should be dealt with by: (1) SL or (2) respondeat superior.

Modern discovery can provide information = no need for RIL.  RIL only established when P can prove the probability of a particular D’s conduct caused P’s injury.��

Fireman’s Fund v. Knobbe

Rejected Ybarra rule.  Two couples smoking causes fire.  

Cannot find everyone guilty by association.��

Fowler v. Seaton

4 yr old comes home from school w/ bump on forehead, concussion and crossed eyes.  Ct. employs RIL doctrine and finds D liable.

Helton

Similar facts as Similar facts as Fowler but Ct does not allow RIL, says would allow jury to speculate

“Law does not always keep step with logic.”—Holmes��

IX. Causation



Cause-in-Fact



1. General definition:

“But for” test – Action A was a cause in fact of event B if and only if B would not have occurred but for A.  But for the conduct of A, the injury would never had happened.

P must prove by a preponderance of evidence that the harm would not have occurred in the absence of D’s negligence.

Rinaldo

Golfer does not follow custom of yelling “fore”—but even if had accident still would have occurred.

Tollison

Πs would adopt any even if adoption agency had disclosed

No cause-in-fact even if unreasonable conduct = no liability.��

Grimstad v. NY

Bargee falls overboard, can’t swim, wife cannot find safety device – none aboard the barge and he drowns.  No cause in fact.

Ct. finds that absence of life preserver was not necessarily the cause of him drowning (he couldn’t swim).  

Cts don’t want juries to engage in conjecture and speculation.��

2.  Basic Proof Issues

Mitchell v. Pearson

	Hotel guest murdered, unable to tell how murderer got into room.  

Ct. finds insufficient “but for” and no liability.  Jury would have to speculate.��

Burgos

Π can’t make positive ID, but introduces evidence that knew all people in apt bldg t reduce speculation

OK to go forward and establish CIF by introducing evidence and reducing speculation.��

Price

Serial killer – Δ argues that even if negligent in security, could not stop serial killer. Ct. agrees

Must establish CIF even if have unreasonable conduct��

Wilson v. Circus-Circus

Boy gets food poisoning after staying in hotel, P has burden to show that all other possible causes are negated.

Ct. held for P b/c they negated all other possibilities.  P met burden of going forward.

Relaxes CIF b/c inherently unfair to Π when this type of disease latent and difficult to show exclusive causation.  Just must reduce conjecture.

OK to just show more likely than not.�� 

Complex Proof Issues (Type II)

Analysis

1) Was P’s injury caused by agent? - Type I  {Syndell/Hymowitz} - multiple sources

Multiple manufacturers make a generic product that causes P’s injury ( difficult to ID precise manufacturer that caused illness (market share analysis)

	2) Does agent cause Disease? – Type II  {Allen}- multiple possible causes

Type II A: Does agent cause disease at all? 

Type II B: Is particular case of disease caused by agent under Δ’s control or another source? ( Difficulty in identifying exact toxic agent which caused P’s harm



Stubbs v. City of Rochester

P claims got typhoid fever from water that D contaminated.  D claimed 9 causes of typhoid fever and P must rule out all of them.  

Ct. allows softened interpretation – w/ reasonable certainty “more likely than not” the direct cause of injury was one which the D is liable for.  P met burden to go forward (even though it wasn’t strict “but for”)

With causal uncertainty can relax traditional CIF rule and allow “reasonable certainty”.��

Allen v. US

Nuclear testing in Utah, 1200 people suffered leukemia and brought suit against the US.  US negligent for failing to warn community about possible ways of minimizing consequences.  

Issue:  Did the toxic agent actually cause the cancer that P’s suffered?  

P must prove that the particular case of the disease suffered by the P was caused by an agent under D’s control rather than another source (very difficult to prove).

Sets up inference with can be rebutted.

Post-Allen: Reversed on appeal b/c of sovereign immunity.  Finally, legislature establishes fund.  No slippery slope for leg.  But: where is justive when always worried a/b slippery slope?

Allen test:

P injury was close to those caused by radiation

Geographic proximity

Sensitivity factors

Walker:  no compensation b/c he suffered from a different 

type of cancer

Melvin:  no compensation b/c stomach cancer – radioactive did not exacerbate cancer

Hunt:  no compensation

Children:  compensation b/c connection established from increase in cancer in the area��

Causal Uncertainty



	1. Type II

“Reasonable medical certainty”

Zuchowicz

 OverRx of meds.  Type IIA.

Causal uncertainty b/c no studies directly linking to rare disease.

Π brings experts to show “reasonable degree of scientific certainty” 

Expert testimony may be used to show “reasonable medical certainty” and relax CIF.��

Daubert

Frye

Use expert testimony to show CIF

Appeals Cts will allow trial cts room through “abuse of discretion” std

“Statistical linkage” mapped onto doctrine��

	B. Loss of Opportunity: A ( B ( C ( Loss of Opportunity ---> Injury



Alberts

Claim is better chance of recovery if had not misdiagnosed (which led to leg amputation).

Suit based on loss of opportunity NOT injury  

Not “but for” b/c not necessarily going to have better result—took chance away

Must prove was some opportunity at all.

Increased chance of success if not loss of opportunity��

Rejction:

Falcon

Rejects doctrine.  

Says must link wrongful conduct to injury or else Ct not compensatory but pay-out scheme, undercuts moral authority of courts

Fennell

Ct says not logical to give 100% of over 50% chance but 0% if less than 50% chance.  

Statistics unreliable and misleading.

Public Policy concern: Increase scope of med mal and costs will be passed onto patients.

Wrong ( Injury ( Compensation only��

Daugert

 Won’t accept doctrine for legal mal.



�	C. Enhanced Risk: A ( B ( C ( Enhanced Risk

						

						Injury

Simmons

2 disease approach.

Problems are SOL and proof many years down road

Can recover for future disease once actually manifests, just come back to court��

Mauro

If better than 50% chance may sure for entire compensation amt of injury.  

Must have expert to decide how much. ��

Petriello

Can still make out with less than 50% chance—damages = % chance.��[Usually not allowed b/c of increased chance of conjecture/speculation—can’t be payout, person must actually be wronged]



	2.  Multiple Defendants (Type I) – Joint Causation = 2 or more joint 	tortfeasors concurrently act to produce the injury – contribution of D’s add up 		to 100% liability.

(a) Issue:  How to allocate legal responsibility as b/t 2 or more “known” or identified causes?

Rule:  Joint and several liability: based on % of fault but both are 100% liable and so if D1 pays all, D1 can sue D2 for his % of fault.  If this rule weren’t available, the P would lose and bear the cost of the injury.

Summers v. Tice	

2 hunters shoot in the direction of innocent P, both negligent 

Ct. unable to determine whose bullet struck P and therefore, held both D’s jointly and severally liable  

Though acting independently, not in concert (similar to Ybarra, Ct. couldn’t determine who screwed up in surgery), still negligent.  Burden shifts to D’s to prove who did it.

Ct. requires D’s to find out who did it b/c they know something and P knows nothing about the act.  Make them tell the story by putting the burden on them.��

    2. DES cases - Type I causal uncertainty b/c there’s many possible D’s:

Hymowitz v. Eli Lilly & Co.

500 P’s contend they were harmed by DES.  P’s do not know who manufacturers were b/c of latency period.  *Problem w/ Summers is that it shifts the burden to D, but, P’s do not know who is D.  So… 

Ct. relaxes rule and promotes justice by instituting the Market Share theory – what was the market share of the % of DES that a particular manufacturer contributed? 

Using national market b/c small markets too difficult to determine actual % share. 

What was amount of risk created in society?

If can show exculpation with proof still must pay but several only, not joint b/c would inflate actual % share (even tho Π may not be fully whole)

Dissent: Says should allow exculpatory proof and joint/several ( says otherwise just doing away with causation element . 

Market Share Theory – shifts burden of proof onto D’s who produced and marketed DES for pregnancy.  Burden sharing theory that all people who manufactured DES were liable for some damage.��

REQUIREMENTS FOR HYMOWITZ MARKET SHARE TEST:

parallel manner 

production of generically identical product

long latency

public policy – incentive effects are good.



Brown 

Manufacturers not jointly and severally liable – only severally liable for failure to warn patients of side effects – not liable for actual defect of product.  

Each D pays damages in proportion to its market share to achieve closest approximation as possible b/t D’s liability and individual responsibility for injuries caused.

May exonerate with proof

Attempt to strike balance b/t Π and Δ by allowing exoneration but still not joint/several.��

C: Market Share Extension



Asbestos: Goldman v. Johns Manville Sales Corp.

No market share b/c different fibers make up asbestos, and different amounts in each item that causes cancer.

Wheeler

Distinguished b/c asbestos content fungible – can use market share.



Child vaccines: Shackil v. Lederle Labs

No market share b/c P could not identify the producer of the particular dose.

Public policy – drug Co’s may not want to produce vaccines anymore b/c of  	increased liability



Lead paint: Santiago v. Sherwin Williams Co.

No market share b/c other factors contain lead in them.  More of a Type II causal uncertainty.



Blood: Smith v. Cutter Biological Group

Hemophiliacs – applied market share for public policy reasons – want to deter spread of HIV.  Even though products do not have constant quality like DES, P had no other remedies.



Paint: Setliff v. EI Dupont

No market share b/c P could not identify which compound caused his harm (fungibility argument)

Guns: Hamilton

Gun manufacturer can be held collectively liable for gun related violence b/c it was impossible to determine which D caused injury.



3.  Environmental Liability – Rabin excerpt – problems w/ environmental stuff:

Problems of identification of harm (type II)

Problems of boundaries (type II)

Problems of source (type I)

Pushing tort law to edges. Should Cts be involved? Or is this judicial legislating?��

Proximate Cause



1.  Intro

Must have CIF and proximate cause.

Proximate cause is fact specific and based on logical reasoning

Limits scope of liability

Determined by reasonably foreseeable standard

Ventricelli v. Kinney System Rent a Car 

Defective trunk, P pulled over into pkg space, clear cause in fact but proximate cause to be hit in parking lot?

No proximate cause b/c it was not foreseeable risk.��

Betancourt v. Manhattan Ford Lincoln Mercury

D liable b/c defective car pulled over to the side of a busy highway and was hit. Foreseeable would be hit on hwy.

Foreseeable risk = Proximate cause��

Berry v. Sugar Notch Borough

Speeding trolley on the road, tree falls on the vehicle, but for the speeding, the injury would not have happened.  Was this accident foreseeable? Trolley’s speed does not increase probability tree would fall on even if unreasonable.

Ct. rejects proximate cause argument b/c it is not foreseeable, accident could occur even with reasonable conduct. ��

		2.  Direct Consequences

Polemis 

P drops wood beam into the hold while benzene was being unloaded.  Fire caught, “but for” satisfied.

Ct. says some harm was foreseeable and anyway, once the act is negligent then foreseeable or not, you are liable.  

Direct Consequences test: You were unreasoable, you caused it, you are liable.��

3.  Foreseeability view – Proximate Cause

Wagon Mound (I)

Oil on water while boat was docked, oil caught fire.  But for satisfied but proximate cause against boat engineers?

Ct. rejects Polemis as not good law b/c it doesn’t seem up to date w/ current ideas of justice and morality.

Ct says no proximate cause b/c fire was not foreseeable

Foreseeability is the test for type of injury and for extent of injury.��

Wagon Mound (II)

Different Δ – owner not engineers 

Ct. held foreseeability test (very slight danger of fire) was satisfied.

Ct reconciles by saying that if Πs in #1 had proven that engineers should have known so too should have their boat mgr --> contributory negligence, bar to recovery.



Palsgraf v. Long Island RR

Fireworks explodes on tracks as railroad workers help man on, tips the scales on the ceiling some distance away and scales hit P.  

Cardozo:

No foreseeability in duty – nothing in the situation gave notice.

Duty owed to people but only to those w/in a certain ORBIT, namely a certain area from the act (DeHaen case – zone of apprehension), ORBIT defined by probability, risk of injury etc.  If P is inside the ORBIT, D is liable.

Proximate cause irrelevant

D not liable



Andrews (dissent):

You owe a duty to everyone, but we use proximate cause to limit liability.

Practical politics, expediency.

P injuries were the proximate result of D’s negligence b/c direct connection established 

Duty to everyone is just and fair.

ANDREWS FACTORS: 

1) Natural and continuous

2) Substantial factor

3) Direct connection without too many intervening causes

3) Not too attenuated

4) Foreseeable

5) Remoteness in time and space��

4.  “Negligence Per Se” and Proximate Cause



Larrimore  

Rat poison near coffee machine.  Statutory  provision for poison… “but for” satisfied, but statute was not designed to prevent this case.

Ct. says not foreseeable that this could happen.

Statute not for this kind of injury and not foreseeable = Not proximate��

5.  Recurring Contexts



(a) Rescue

Wagner v. Int’l Railway

P injured while rescuing cousin who fell from train b/c of D’s negligence.

Ct. holds proximate cause b/c danger invites rescue.  

Public policy wants to promote rescue.

Forseeability rqt met b/c danger invites rescue = 1 emergency transaction/occurrence��

Moore v. Shah

Son donates kidney to dad.  No spontaneous triggering, Ct refused to apply rescue doctrine.  It was foreseeable that a close relative would donate and the action was not spontaneous.

Must be immediate dangerous situation.

Contemplation OK if still immediate.��

Maltman v. Sauer

P was professional EMT and went in helicopter to rescue D from motorcycle accident.  P’s helicopter crashed and he sued D for injuries b/c he wouldn’t have been out there if it weren’t for D.

Ct denied recovery b/c P is a professional rescuer, it’s part of the job that you get paid for.

Professionals aware of risk =  no liability��

(b) NY Fire Rule (unique to NY and minority):

Ryan v. NY Central R. Co.

D negligently maintained engine and ignited one of his sheds, fire spread to neighboring buildings.

Ct. held D responsible for initial bldg. but not responsible for the 14 other houses even though foreseeable others would catch ablaze.

Public Policy – (1) cannot take out insurance to cover the world

(2) unlimited liability for one person

(3) want business and industry to be productive (keep acting – Holmes).��

(c) Third party: A --> B --> C --> Injury

��					

				Δ conduct	3rd party

Weirum v. RKO General 

Radio station contest challenged to be first one to catch DJ, in pursuit P was run off road and killed.

Ct. found RKO responsible for encouraging and facilitating dangerous conduct.

Foreseeability test if your actions directly incite 3rd party then you will be held liable for their actions.  ��

Olivia N. v. Nat’l Broadcasting Co.

Rape scene on TV, as a result, 3rd party was reconstructing scene.  P argued that if the scene did not depict the rape, then there would be no injury.

Ct. holds in favor of D to say that 1st and 14th Amendments trump tort law.

Must incite in order to be liable.��

Hines

Woman raped when taken 1mile past her stop.  

Train conductor told her to walk even though he knew it was a bad area.  Proximate cause satisfied

Ct. held that the intervening criminal conduct did not insulate RR from liability; foreseeability was the key.

Risk creation

Basic rule: Liability flows for direct incitement.  Caveat: 1st amendment considerations��

(d) Suicide:

Fuller v. Preis

P, 43yr old surgeon in car accident that left him subject to seizures and caused physical deterioration sued D and won b/c he committed suicide.

Cts showing increasing willingness to allow for recoveries where the D’s negligence has severely injured a person who later commits suicide.

Basic rule: liable for conduct which psychologically debilitates such that causes suicide –but must be “irresistible impulse.” ��

6.  Unforeseeable consequences/ Eggshell skull rule – 

	Baisic rule: D takes the P as she finds him, even though P has unusual sensitivity or susceptibility – D is nonetheless liable for the full damages caused. Liable for type and extent.



Smith v. Leech Brain & Co.

P lip was burned, burn developed into ulcer and then into cancer.  B/c of D’s negligence in failing to provide a shield for D, she was injured.

Ct. held D liable even if cancer is not foreseeable b/c injury to lip was foreseeable.

Ct. employs direct consequence test => victim deserves compensation.



Kinsman I

Limiting the scope of liability.   Type v. Extent of injury.  Boat not monitored properly, broke free, careened down river smashing into property and then another ship (moored properly but broke off), two ships slammed into drawbridge which should have been raised.  Ships at the drawbridge caused river to dam and flood neighboring properties.

Under conditions, D has duty of care to exercise extreme caution, extent of injury of collision does not have to be foreseeable, eggshell skull in regard to the extent of damages.

Ct. ruled that owner of ship was liable – no limit to liability if act was unforeseen and reasonable.

Ct ruled City also liable b/c they should have reasonably foreseen flooding if drawbridge was down.

Must first meet type of injury, then also liable for all extent��

Kinsman II

Too far removed for liability.  Cargill cannot unload grain from his truck b/c drawbridge was down for so long.  We do not abandon egg shell rule (Smith, Kinsman I) b/c limitation to foreseeability test is not applied to extent of injury, just to type of injury.

Limitation on type only (not extent)��

X.	DUTY



A. Intro

Duty is needed for breach

Cardozo – if Π falls w/in the zone of apprehension, Δ had a duty to protect = burden on Π

Andrews – we owe a duty to everyone and that duty is limited by proximate cause = burden on Δ



Privity and Duty (privity – contractual relationship, and duty is defined by that contract)



MacPherson v. Buick

	P - consumer, sued D – manufacturer of car even though D didn’t sell the car to P.  There is no privity b/t consumer and manufacturer.

Cardozo eliminates need for privity and holds D liable. – Manufacturer is not only liable to the direct recipient of goods and /or services, but also has a duty to third parties that come into contact w/ the product.

Cardozo looks at two requirements, if both satisfied then D has duty:

-  if it is reasonably certain to place live and limb in danger = P’s car was too fast for it’s own era = dangerous

-  there must be knowledge of danger, probable that someone will use the product = Probable that car would be in stream of commerce and someone would drive it.

Juxtaposed to Palsgraf where there was only a duty to those in certain orbit (zone of apprehension)

Don’t need contractual relationship for duty = no more privity rqt��

	B. Duty to Rescue



1. RESCUE DUTY:

“Special relationship”: 1) custody of child (doesn’t understand risk), 2) disability/sick person, 3) economic relationship (power dynamic)

Partial rescue considerations

Non-negligent injury

Non-negligent creation of risk

Policy: Emphasis on individual autonomy – will not compel action even if against moral conscience.



Yania v. Bigan

	D enticed P to jump into trench and P drowned.

No duty to protect b/c D was adult and knew what he was doing.��

Business/Disability:

Depue v. Flateau

P cattle buyer takes ill.  P invited for dinner, has done business w/ D, and asks if he can remain for the night.  P faints and D sends him on his way (throw reins over shoulder).  P almost freezes to death.  Is there a duty to rescue (let him stay?)

Ct. says relationship was established and therefore, duty to rescue invoked.  If someone is obviously incapacitated (disabled), we may have duty to assist.

Special relationship because economic and disability.��

Social guest:

Harper v. Herman

P dove off boat b/c he didn’t know it was only 2 ft. of water - D didn’t warn even though he knew.

Ct. says no duty b/c no relationship established.  Affirmative duty arises out of special relationships – if D had paid P, relationship is established.

No duty to warn/rescue unless “special relationship.”��

Co-Adventurer and Partial Rescue:

Farwell v. Keaton

Friend gets beat up after they were stalking women, D applies ice and leaves P and P dies.

Ct. holds that a relationship existed.  Once you begin to aid someone, a duty can arise to continue providing care.  Also, co-adventurer issue b/c one friend relied on the other.

Relationship established through friendship and partial rescue/reliance. ��

Ronald M.

Obligation for good kids not drinking to take keys form drunk driving friend as “co-adventurer”?  

Distinguished from Farwell: No duty to rescue when no reliance and not same social venture ��

2. Non-negligent Injury:

Maldonado v. Southern Pacific Transp.

P alleges negligence b/c as he attempted to board the train, he fell, cut arm off.  P sued alleging D’s employees knew about his plight but did nothing to help him.

Duty to avoid further harm if causal relationship– if one knows that his conduct will hurt another he is under a duty to help in order to avoid further harm.��

3.  Non-negligent creation of Risk:

Simonsen v. Thorin

	D motorist w/o fault knocked utility pole into street and drove on.  

D has affirmative duty to remove the undue hazard or to warn others about it to mitigate risk (but D was not liable for creating the hazard he was liable to warn)��

Menu v. Minor

	Driver into accident, abandoned vehicle while it was blocking one lane of traffic.  D – cab company picked up driver and P sues D b/c they banged into abandoned car.

No duty when not created the peril or changed the nature of the existing risk to them. 

Knowledge of danger alone does not create a special relationship giving rise to duty.��

Tresemer v. Barke

D implanted birth control device into P w/o warning her of the risks.  P suffered injury.

Ct. holds D liable for failure to warn her about device.

Must notify of danger of risk ��

H.R. Moch v. Rensselear Water Co.

	D supplied water for the City.  P house burnt down b/c of inadequate water supply.  

D did not have a duty they were too far removed from the hazard.  Failure to provide water is not a tort just a denial of a benefit.��

C. Medical Duty



Hurley v. Eddingfield

	Messenger goes to MD and tell him that his former patient is very ill and will die w/o him.  

Ct. finds no duty to rescue b/c there is no immediate doctor/patient relationship = no reliance = no partial rescue

Ct. finds under the “Acceptance Parameter”, MD must accept to treat a patient for the rescue doctrine to apply

Without relationship/reliance, Drs. have no duty to rescue. ��

Childs v. Weis

	P pregnant goes to hospital and talks w/ nurse.  Nurse talks to MD, P never had direct communication w/ MD and baby dies on the way to another hospital.

Ct. finds no relationship b/t MD and P, therefore, there was no reliance by P = no partial rescue.

Must exist a direct communication = Implied Acceptance is invalid.��

Legislative response: 1) Emergency Medical Act – ERs or hospital that accepts Federal 

funding, cannot turn a patient away= apply rescue doctrine

2) VT Good Samaritan Act – obligation to rescue, in exchange not liable for civil damages unless grossly negligent.  Small fine = Just to embody societal expectations that rescue is good. 



Government Duty

General no duty rule for police

Exception for partial reliance (promise to assist)



Police:



General no duty rule for police:

Riss v. City of NY

P sought help from police, police say no, she gets attacked by former boyfriend.

Rescue is measured by gross negligence not reasonable person.

Policy: Cts. will not make judicial decisions that will dictate the allocation of public resources specifically in the police/public protection arena.

Police do not have duty b/c there are a lot of people who need police help but only a limited number of police – supply and demand.��

Exception to no duty rule:

Schuster v. NY

P provided info to the FBI and was killed.  Gov’t took active role in creating risk and failed to protect the informant.

Assumption of duty by promise and P justifiably relied on D for protection.��

Reliance:

Sorichetti v. NY

Direct contact was established by mom for child by contacting police after husband picked child up for visitation and threatened her life.  Police did not act though said they would and there were protective orders on file.

Assumption of duty by act (order) and promise – protective order on father legal document has decided that father was dangerous and justifiable reliance on order and promise to protect.��

Implied Reliance:

Florence v. Goldberg

Kid run over by bus b/c crossing guard was not there.

Ct. found duty b/c mom relied on crossing guard to be there b/c of pattern of security during first few weeks.

Implied reliance OK��

Cuffy v. NY

Special relationship test – very strict.  Neighbor problems, son, w/o relation to police was injured by neighbor.  Mom called police but son did not rely on police b/c he had no direct contact w/ them and promise form police in morning did not extend to the evening even though didn’t show up (no reliance).

Ct. held no duty b/c no direct contact and no justifiable reliance.��

TEST:

Assumption of duty by act or promise

Knowledge of risk of inaction = allow harm

Direct contact b/t municipality and injured party

Justifiable reliance on protection



Davidson v. City of Westminster

Guy goes into laundry mat that police are staking out.  Police know about criminal activity and P gets stabbed and dies.

No duty b/c no special relationship and no reliance��

Other Duty Contexts (Transportation, 911, Schools, §1983)



1.  Public Transportation  (private or public carriers)

Weiner v. Metro Trans. Auth. 

Public transit authority owes no duty to protect a person on its premises from assault by 3rd party.  Resource allocation issues.

Only way to establish duty is by special relationship.��

Crosland v. NYC Transit

Distinguished from Weiner when a transit worker witnesses an attack on P.  

D liable b/c worker had duty to summon help – posing no danger to the worker.  Special relationship established.��

Clinger v. NYC Transit

No duty – fails Cuffy test.  Rape in subway tunnel behind construction materials.  Is act proprietary (placement of metal plate) or governmental (failure to police tunnel)?  

Ct. sustained judgment for D b/c the act was “overwhelmingly governmental” (not premises liability)��

Lopez v. So. Cal. Rapid Transit

	Bus driver fails to break up a fight on the bus

Ct. says special relationship established and D had duty to stop fight.  Sweeps away resource allocation issue b/c they can cheaply and effectively protect.

Higher std, analogous to private common carrier, not gov’t (opposite of Clinger NY rule)��

2.  911 Calls:



DeLong v. County of Erie 

	P called 911 and operator gave assurance that help was coming “right away”.

Ct. treated “right away” as assumption of duty – fits all Cuffy requirements.��

Merced v. NYC

No duty – 911 caller was not the victim.  

Direct contact not satisfied fails Cuffy, no special relationship.��

Kircher v. City of Jamestown

Abduction, bystander sees it and gives police license plate #.  Police says he’ll report it but never does.

Ct. says no special relationship b/t victim and municipality.  No direct contact

no reliance on promise.��

3.  School (custodial relationships):  Obligation to protect w/in the bounded parameters of the school.



Hoyem v. Manhattan Beach School Dist.

	Child hit by car away from school when he should have been at school.

Duty upheld by Ct. b/c school had duty to supervise P.��

Pratt v. Robinson

P run over by truck while crossing the street after being dropped off at a school bus stop.

D not liable b/c duty terminated when child was left at bus stop.��

4.  Federal Law, 42 USC Section 1983 – Every person under color of statute or usage who deprives another of rights and privileges is liable.



Thurman v. City of Torrington

P threatened and beaten by husband repeatedly, Police did nothing b/c they knew the husband.  

P brought suit under 14th Amendment and Section 1983 b/c police failed to protect her from domestic violence = policy against all women DV victims.	

Ct. finds that one horrific incident could establish a policy and that P properly alleged custom/policy.  

Protective order creates special relationship and prior acts were violent and police knew of threat.��

Premises Liability



Duty Based on Status (Trespassers, Licensees, Invitees)



a. Definitions:

(i) Trespasser – minimal duty of care

Duty to avoid inflicting willful, wanton, or intentional injuries and

To avoid injuries from “traps” – must warn if trap

       (ii) Licensee – duty to warn

No duty to inspect premises (exception is affirmative acts) and no duty to remedy

Duty to warn where condition is not obvious or likely to be discovered by reasonable person

        (iii) Invitee –duty to inspect and make safe

Duty to inspect and use reasonable care to make premises safe or to warn of all non-obvious dangerous conditions that cannot be reasonably corrected

You become invitee when:

-premises is open to the  public

	- material benefit



b. Condition of premises and liability based on status of guest:



Traditional:

Carter v. Kinney

P went to D’s house for Bible study group, P signed up in church, P slipped on icy driveway and was injured.

No duty to inspect premises, take it as you see it.  D owes licensee duty to protect against known dangers.  If P was invitee => different relationship and duty required.         

No “social guest” exception.

No “intangible benefit” for I exception

Ct holds that P is licensee => no duty.  Only duty of occupier is to refrain from  willfully or wantonly injuring the licensee.��

Modern:

Heins

P going to visit daughter at hospital.  

I or L? Argues I b/c going to talk about being Santa.

Ct throws out status distinction

Owe duty to L same a I��

c. Activity on premises:



Britt

Shaklee representative.

L b/c only for P’s benefit, not benefit of possessor. 

No duty to L��

Bowers v. Ottenad

Overruled Britt.  Social guest (licensee) was burned by flaming Irish Coffee.  Ct. held duty b/c it was an affirmative activity on the premises, D is liable and should have reasonably taken care to protect P.

Liable to L when “affirmative activity”-- but only if L does not know and possessor thinks will not know of danger (Rst § 341). ��

d. “Open and Obvious”:



Tharp

Discourage open and obvious rather than foster in obvious form. ��

e. Outside Premises

Largosa

Bungee jumping distracts drivers. Not foreseeable that drivers would be distracted (not over hwy) and drivers in best position to protect.

Only liable for that which is foreseeably distracting.��

f.  Child Trespassers:  

Rst. § 339 – A possessor of land is subject to liability for physical harm to children trespassing thereon caused by an artificial condition upon the land if:

Place that children are likely to trespass and,

Possessor knows that there is an unreasonable risk for children of death/serious bodily harm and,

Children don’t realize/discover risky condition and,

C/B analysis – burden and prevention are slight in relation to potential harm/risk and,

Possessor fails to exercise reasonable care to remedy or protect the children.



Holland v. Baltimore RR

9 yr old injured by freight train.  Ct holds no negligence b/c 9 yr old should have known of obvious danger of train

No liability where child should know of danger��

United Zinc Chem. Co. v. Britt

	Unfenced plot of land w/ attractive pool of water (water was contaminated).

Holmes rules no duty existed to protect b/c children were trespassing, you don’t see the nuisance if you’re not trespassing.  No liability. Against 339. 

No liability for child T.��

2.  Landlord – Tenant:

Generally, L owe no duty to T.



Exceptions (Sargent):  

common areas subject to L control, 

Hidden dangers that L is aware but T is not aware, and 

premises leased for public use.

Negligent repair (promise to repair distinction--but disappearing)



Sargent 

L was liable in tort only if the injury was attributable to (1) hidden danger, (2) public use lease, (3) common areas, (4) premises negligently repaired by L.



Promise to repair:

Putnam

L had duty where a promise had been made. (1) agreement = “duty to rescue” (2) removes burden from tenants (3) lessor retains reversionary interest (4)  financial burden $$



3.  Businesses Duty (premises liability)



Posecai v. Wal-Mart

Negligent security? Π attacked, high crime area but few attacks in parking lot.  Test if foreseability. 

4 possible tests: 1) specific harm—only liable of aware of specific imminent harm, 2) prior similar incidents—previous crimes on or near premises (frequency, recency, similarity), 3) totality of circumstances--#2 plus other relevant factual circumstances (e.g., level of crime in surrounding area), 4) balancing test (balance foreseeability agaist burden of imposing duty to protect)��

Sharon P.

No attacks in previous 10 years 

Not foreseeable = no duty��

Boyd

KFC

Policy: Don’t give criminals another weapon in arsenal

No duty to acquiesce to criminal demands��

XI. Legal Injury



Direct Emotional Injury 

	1. General

Mitchell v. Rochester

	Horses come too close but never touch P, P miscarries child.

Ct limits scope of liability b/c danger of:

Floodgates

Fake claims and reduced compensation for real claims

Speculation when physical sign is not present

Ct does not allow recovery w/o physical contact.  ��

Falzone v. Busch

Actual physical impact was not crucial to recovery.  Near miss in auto accident.  P was frightened and sued.

Ct. did away w/ touching requirement, replaced with zone of danger – expanding the judicial system.  

Ct. addressed floodgates argument by saying that it’s the Cts responsibility to filter out bad claims, we cannot penalize the good cases.

Don’t need touching—just need zone of danger��

Limitations:

Lawson

Plane crashing. Already have regulatory apparatus to deal with. 

Social consequences: Don’t want large-scale emotional injury claims.��

2. Impending Death:



Airline:

Shatkin v. McDonnell Douglas Corp. 

Shu – Tao Lin v. McDonnell Douglas

Airplane crash.  People on left side of plane knew impending disaster b/c they saw the engine on fire (Shu) – they recovered damages.   People on right side did not recover b/c there was no knowledge of impending disaster until just before the crash.

Must have knowledge of impending disaster to recover��

Quill v. Trans World

	Tailspin unusual disturbing experience.  Ct. allows recovery for emotional distress.



Non-Airline:

Ghotra

Victim conscious and suffered for 10 seconds after accident.  Not liable. 

Sander

Negligent reading of Pap.  Knew of impending death for 1 year. Liable

Must have appreciable length of time.��

3. Solely Emotional Injury (no physical manifestations)

-emotional distress has to be VERY severe (an extraordinary situation)



Metro North Commuter v. Buckley

Psychological damages from negligent exposure to asbestos and no physical manifestations.

Ct. doesn’t allow recovery – we need to limit scope of liability to physical manifestations.

Not w/in ZOD (judicial concerns of floodgates and not having enough money to compensate physical proof claims)

No ZOD =  no liability��

Gammon v. Osteopathic Hospital of Maine

	Dad dies and P requests his remains.  D sends bag w/ severed leg (not dad’s leg)

Ct. extends rule and allows for recovery when only emotional harm w/o physical symptoms.  Supersensitive P not taken into account, only reasonable P.

Must be: 1) no eggshell skull and 2) severe emotional distress��

4. HIV:



Williamson

Needle prick but needle did not have HIV

Rejects ZOD for “reasonable fear”��

Chizmar v. Mackie

	D incorrectly and negligently informed P that she was HIV +.

Ct. gave P recovery based on emotional damages alone.  

Impact and risk to P’s safety.��

		5. Severe distress:



Sullivan v. Boston Gas 

P watches house burn down.  P was able to prove physical manifestations of depression, sleeplessness, and nightmares.

Lasting physical effects enough to sustain negligence. 

It has to be very bad situation for the Ct to reward damages.��

B. Indirect Infliction of Emotional Distress



1. Direct vs. Indirect :

Carey

Burgess

Cases involving mothers at delivery;  mother not a bystander b/c so close to event, but also not direct victim.  

Mother has cause of action whether conscious or not—but father is a bystander.��

Huggins v. Longs Drugs

Label was incorrect, and parent gave child excessive dosage of medicine.  Child not permanently injured.

No recovery b/c it was child that was injured not parents.��

2.  Zone of Danger (majority):

Johnson v. Jamaica Hosp.

	P’s child abducted from hospital.  Parents sue for severe emotional injury.

Ct says no recovery b/c parents were not in the hospital when it happened and therefore, they’re outside the Zone of Danger and the hospital owes them no direct duty – they were bystanders.

Without ZOD = bystanders = no duty to protect from psychic injury��

Tobin v. Grossman

Rejected Dillon (minority) and concluded that it would be very difficult if not impossible to draw lines limiting the action.  No liability w/o Duty – Palsgraf analysis.

No recovery for emotional distress��

Bovsun v. Sanperi

Duty extended to member of the immediate family who are themselves in the Zone of Danger.  Broadened view but unlike Dillon b/c it’s not the creation of a duty to P to whom the D is not already recognized as owing a duty to avoid bodily harm.

TEST: 

1) P at risk of physical injury by D’s negligent conduct (w/in zone of danger)

2) Witness something horrible

3) Serious emotional distress

4) Must be a family member��

3.  Zone of Danger (minority):

Dillon v. Legg

	Sets initial test for recovery on emotional distress:

TEST: 

1) Location - proximity to P 

2) Observation – direct emotional impact 

3) Relationship – to victim

4) Must observe actual accident.��

Portee v. Jaffee

Refines Dillon.	Recovery granted by S. Ct. - Mom watches son die in elevator shaft.

TEST: 

1) Location - proximity to P 

2) Observation – direct emotional impact 

3) Relationship – to victim 

4) Severe emotional injury to Indirect victim 

5) Severe injury to Direct victim��

(a) Location-Proximity:



Thing

Limiting test

Mist have contemporaneous observation��

Scherr v. Las Vegas Hilton

Hotel burning down, wife sees on TV and knows husband is staying there – she does not see her husband on TV.

No recovery b/c location and observation requirements not met��

Stockdale v. Bird & Son

Mom finds out about sons death 4 hrs later and sees him dead 24 hours later.  -Tries to sue for emotional injuries

No recovery b/c not reasonably related in close time proximity.  ��

 (b) Serious Injury:

Barnhill v. Davis

P caravaning w/ mom and sees mom’s car in accident w/ D.  P alleged serious emotional and physical harm b/c he thought his mom was dead.

Proper test is whether a reasonable person would believe that his mom would be seriously injured by the type of accident that occurred.��

Barnes v. Geiger

Mom mistakenly thought her son was injured in car accident that she witnessed.  It was not son in accident and mom died next day due to trauma.

No recovery b/c mom made mistake.  If we allow this we expand scope of liability very far out.��

		(c) Relationship:

We want to limit scope of liability

Avoid fraudulent claims

Look at foreseeability of emotional injury

Elden v. Sheldon 

Π watched death of girlfriend who he co-habitated with and sued for emotional damages.

Ct. held NO RECOVERY for emotional distress and loss of consortium.

JUSTIFICATION FOR REJECTING CLAIM: 

1) There is a State interest in marriage.  One benefits from marriage

2) Too large of burden on Cts to determine “relationship” and too invasive an inquiry

3) Must limit number of persons able to sue for emotional distress.��

Dunphy v. Gregor 

Π witnesses fiancιe’s death.  Rejects bright line rule of must be married for recovery.

Ct. allows recovery based on joint activities (bank account, etc)

TEST (subjective): 

1)  Mutual Dependence 

2) Duration of relationship 

3) Extent of common contributions to life together 

4) Extent of quality of shared experiences 

5) Whether they were members of the same household 

6) Emotional reliance on one another…��

4. Hawaii:

Leong v. Takasaki 

Child recovers for emotional distress.  He watched his stepfather’s mom get hit by car.  

Lack of blood relationship was not controlling b/c in Hawaii Asian community has long maintained large extended family.��

5. Hawaii / Foreseeable: 

Campbell v. Animal Quarantine Station

P learned by phone that dog was dead b/c of negligence of D.  Each P recovered $200 for emotional distress.

Roman v. Carroll

In AZ-P watches D’s dog dismember P’s poodle while walking the dog.  Poodle died 2 days later.  Ct did not award recovery b/c dog = property = no COA.

Kelley v. Kokua Sales & Supply

P suffered emotional distress b/c he watched fatal car accident of daughter and granddaughter in Hawaii on TV.  Ct. did not allow for recovery b/c of far proximity to accident.

Masaki v. General Motors

P parents heard their son might be hurt and resided on same island.  Immediately went to hospital and saw the consequences of the accident and were told that their son would never walk again.

Ct. granted recovery and looked at them not witnessing the accident as a lesser damage award and not a complete bar from recovery.



HI legislation: Barring recovery for emotional distress due to damage to property unless physical injury or mental illness 



Finley excerpt: Add gender element.  Currently formal equality = male std.  But hard for men to recover for emotional distress. 



Exam Analysis for Unintentional Emotional Distress:

Zone of Danger

Dillon – Portee

General Foreseeability (Hawaii)





Negligence—Affirmative Defenses



Non-affirmative defenses:  When Π cannot make out PFC, Δ pokes hole. 

Affirmative defenses: Π makes out PFC but Δ points to victim



Contributory Negligence

-Complete bar to Recovery 

-Goes to P’s behavior, you owe a duty to yourself not to involve yourself in an accident – historically acted as a complete bar to recovery – very harsh rule.

	P is 10% negligent and D is 90% negligent = no recovery b/c it’s all or nothing.



Exceptions:

   (a) Activities/ Status

Rescuer

Mental illness (capacity based standard)



(b) Statutory protections:

Chainani v. Board of Education

Statute requiring school bus operators to instruct students in safety.  

Purpose of statute was to protect the school children against their own negligence

and that that purpose would be thwarted if a child’s contributory negligence were a defense.��

Feisthamel v. State

P injured when she prematurely tried to exit a revolving door.  State violated statute requiring glass doors to be marked asserted contributory negligence.  Ct. accepted the defense and reduced the damage award by half.

Statute not enacted for the protection of a definite class of people that cannot protect themselves.��

(c )Recklessness:  cannot use contributory negligence if D’s act is reckless



(d) Last clear chance:  Contributory negligence disregarded when P behaved carelessly and got into a dangerous situation that led to injury.  In response to the defense of contributory negligence, P can claim that even though he was careless for his own safety, D had, but failed to utilize the “last clear chance” to avoid the injury to P.



(2)  Refusal to impute contributory negligence – virtually eliminated over the years

Continental Auto Lease Corp. v. Campbell

Won’t impute contributory negligence to Π b/c Π innocent, will go uncompensated if imputed.  



LaBier v. Pellitier

Refusing to impute a mother’s negligence to her child in an action against a stranger and noting that the stranger may file a third party claim against the mother.



(3) Avoidable consequences – P’s duty to mitigate damages:

Addresses measure of damages, not issues of liability.  Even if the accident was entirely the D’s fault, the P’s recovery might be reduced by failure to exercise due care to mitigate the harm done.

Hall v. Dumitru

P no duty to undergo surgery to mitigate the damages caused by D’s negligence – refusing to distinguish b/t major and minor surgery.  Ct. distinguished b/t mitigating procedures that involved a “recognized risk” and those that did not.



Munn v. Algee

Ct held that the decedent’s religious beliefs would not justify her to refuse a blood transfusion.



B.  Assumption of Risk



Complete bar to recovery:

1.  Knowledge of specific risk

2.  Appreciation of Danger

3.  P understands what is going on (voluntary—cannot be coerced in any way)



1.  Types of Assumption of Risk



(a) Express – “yes I know, I understand and I don’t care” – usually comes from a contract.

Test to see if it’s express:

(i) Context and Activity—Is this the type of activity that courts will hold?

(ii) Was it sufficiently clear when you signed it?—Must tell nature of risk and what is waived. 

Dalury v. SKI

P was badly injured on pole in ski lift line.  B/c of valid contract, will Ct allow assumption of risk?  

Ct does not uphold contract releasing SKI from liability through assumption of risk defense b/c of public policy.  

A business owes a duty to invitee to protect against unknown risks and make sure premises are safe.

Special interest test w/ Tunkl by looking at:

(1) public interest

(2) nature of service

(3) fair contact

(4) clear intent of the parties.��

Jones

K not waived b/c chose to jump out of airplane =  no social meaning. 



Leon

Didn’t allow K b/c sauna bench fell—not exercising w/ equipment.  Also, construction of K.

No appreciation of risk = No AR

Must be obviously constructed.��

Hamelin v. Simpson Paper

Not same PP concerns—no unequal bargaining power, enforcing K does not undermine Δ’s incentives to keep premises safe. 



Children:



Scott v. Pacific West Mountain Resort

Dilallo v. Riding Safely

Generally Ks by kids not valid b/c kids can’t bargain for themselves

Exception:

Zivich v. Mentor Soccer Club

No motivation by greed to endanger others.  PP—still want these field trips for kids. 



Drafting the contract:

Rule: Must have knowledge of the release from negligence.



Krazek v. Mountain River Tours

	Release signed on rafting trip.  

No recovery for P b/c release was clear enough.  Don’t need “magic words.”��

Kissinck v. Schmierer

Three prospective passengers in aviation club on private plane signed agreement and died in crash.  Agreement did not bar suits for death (only for “injury to person”) and recovery granted.



 (b) Implied – action based, voluntarily agreed w/o express consent.



Rule: In order to assume the risk you have to have explicit knowledge of the risk -you cannot assume an unknown risk.

No express writing, no signing => ticket cases

Disclaimer signs are viable but must be visible.



Murphy v. Steeplechase Amusement Co.

THE FLOPPER.  P injured on amusement ride, falls down and breaks knee cap.  P assumed risk b/c he watched people get on ride and fall down.

Ct finds no recovery.

“Very name is warning to the timid” and watched, saw people falling.��

Sports:

Knight v. Jennet 

P injured in touch football game.  Must be “intentional/reckless” analysis – allows for liability outside the expected range of sports activity.  No outside range = no liability.

No recovery b/c we want to allow vigorous participation in sporting activities.��

Lestina

	Soccer => recovery.  Rejects chilling of vigorous participation theory. 

Negligence standard for conduct in sports atmosphere.��

Crawn

Reckless/intentional sports standard to avoid flood gates and promote participation.��

Freeman

Drunken skier liable => recovery.  

Promote vigorous participation but there’s a duty not to increase the risk.��

Conneley

Skier hits pole => no recovery.  P’s argument is the poles should be padded but that goes against custom.

Not liable for more than what custom dictates��

Baseball spectator:

Davidoff

Spectator hit by baseball => traditional - no recovery b/c assumption of risk (you go and you know that balls will be thrown around).  Modern – comparative negligence and must define duty of care owed to spectator.



Neinstein

Spectator hit by baseball => policy argument against duty – if screens around the field = reduce view, ability to catch balls; and increase price and take away from the spectators ability to attend games. [loss spreading]



Legislation:

If you screen in the area and puck goes above screen, unless negligent screen or wanton/willful = you’ve done all you could and no liability.



Strict Liability



A. Gen’l Doctrine

P injured, cannot make a claim for negligence b/c no fault – he goes into SL context and it’s still a case for liability.

Looks at injury- not conduct



	1. Early English Law

Fletcher v. Rylands

Lower court: D constructed reservoir and it spilled over onto P’s land.  D did nothing wrong but in looking at SL, we don’t care about D’s conduct, only the thing.	

Ct allows for recovery and holds that reservoir was “not naturally there”��

Rylands v. Fletcher

D appeals to House of Lords.  Ct. finds broader definition of unnatural = “non-natural use”.  

D was not using his property for natural use and therefore must pay for anything that goes wrong.��

	2.  Early U.S. Application

Lossee v. Buchanan

	Steamboiler, no SL b/c we want to encourage people to build businesses.  

Ct. reject rule in Rylands of non-natural use b/c of industrializing society.��

	3. Active/Inactive

Sullivan v. Dunham

D blasts trees for a living and wood kills P.  D argues we were careful when we blasted, the safest blast that we could do – D fights under Lossee and no SL.  

Lossee intent to produce paper, blast was unintentional.

Sullivan intent to blast tree, so intentional = SL

Ct finds no need to prove negligence – uses Hay to say that if he cannot construct the work w/o the adoption of such means, he must abandon that mode of using his property, or be held responsible for all damages resulting – it’s the cost of building.

Ct says maybe D is inconvenienced but that doesn’t mean we shouldn’t compensate the victim P.



4. Economic Limitations

City Services v. State 

Phosphate rock mine dam broke – 

Apply Rylands b/c we’re in an industrial society and we’re close together.  

We need to make them liable for the damage.  SL applied.



EPA v. Ventron

Mercury pollution, P needs someone to pay - SL applied.  Abnormally dangerous activities. Rylands is good doctrine.



5. “Rst 2nd 520”- Abnormally Dangerous Activities:

Factors to be considered “abnormally dangerous activity”:

Existence of high degree of risk of some harm to the person, land, or chattels of others

Likelihood that the harm resulting will be great

Inability to eliminate the risk by the exercise of reasonable care

Extent to which activity’s value to community is outweighed by its dangerous attributes

Inappropriateness of the action to the place where it is carried on.

**C/B analysis from social not individual perspective.



Indiana Harbor

D manufacturer of chemicals loads them onto train to go to P and switch cars - there is spillage.  Who’s responsible?

Posner holds that D is not SL for all consequences.  If the hazards of an activity can be avoided by being careful(non-negligent) then there is no need to switch to SL – looks at 520.

Posner prioritizes the factors of 520 – Most important is “Inability to eliminate risk of accident by exercising due care”

Posner loves negligence, not SL – people shouldn’t be in the way of the economically efficient use of the land, if it’s going to be the hub of transit, people should leave.



Yukon

Explosion in bldg. that stored explosives.  Implements SL b/c the storage of dynamite warrants SL no matter how valuable the activity to the community is.

Rejects 520 - Right to property is basic and no one has the right impose on it.

The loss suffered is the consequence of doing business.  Incentive for business to take dynamite away from general populated areas.��

6. Defenses:

(a) Assumption of risk- if someone assumes the risk he is not barred from recovery.

(b) Contributory negligence- P can be barred from recovery if he is negligent also.



VIII.  STRICT PRODUCT LIABILITY

Negligence:  	Unintentional Torts – conduct of D

SL:  	Abnormally dangerous activity – not concerned w/ conduct of D, only product design, manufacturing, or warning



Proper D

Product

Defect: a) manufacturing, b) design c) warning



A. General Principle



In MacPherson, Cardozo abolishes notion of privity and that makes SPL possible.



Escola v. Coca –Cola

Coke bottle blew up when P picked it up.  Tries to invoke RIL (Coke bottles don’t just explode, who had control over the coke bottles=> bottling companies)

Concurrence: Traynor changes the scene, takes Products Liability into SL box, doctrinally cleaner.

Traynor says, “a manufacturer is SL in a tort when an article he places on the market, knowing that it is to be used w/o inspection for defects, proves to have a defect that causes injury to a human being.”

Reject RIL b/c the mfg can get off the hook w/ RIL if he shows due care, but w/ SL, he cannot.  Also, if we kick it to the jury, they might dismiss.

Carves out SL in torts, not in contracts.

Product => Defect => Defect caused injury (same cause analysis as Palsgraf)��

(1) Policies:

Cheapest cost avoider – Mfg, cost spreading better able to prevent costs

Relationship mfg – responsible for allowing the product to reach the market

Cost spreading – by increasing the price, better for society for consumers to pay a little more in terms of price instead of having poor innocent victims pay for it all

Social dislocation – if P has to pay medical bills, he can go bankrupt, he may not be able to pay.



Henningsen v. Bloomfield Motors, Inc.

	A defect in steering caused out of control spin and injury to P.  Move to make SL in K not tort (tort wins)

Ct says D has implied warranty that it is reasonably suitable to drive and any injury arising from breach of warranty D will be liable.��

Greenman v. Yuba Power Products, Inc.

	SL in torts win--Power tool defective design, P injured by flying piece of wood.

Ct. held D liable based on negligence and express warranty claims.��

Vandermark v. Ford Motor Co.

	Brakes on car locked and P lost control and slammed into pole.

Ct. found D liable w/ expert testimony concluding that there was a wrong sized part or improper assembly of car.

Mft responsible for what they put into commerce.

D guilty of warranty breach and negligence, D cannot leave final inspection up to seller of product.

Extends to retailer.��

(2) Proper P’s and D’s:



	Bystanders, Proper P:

Elmore v. American Motors Corp.

P swerves out of control due to defective car and hits another car and injures driver.  

Extends parameter as proper P for SL cases b/c bystander cannot even choose to buy product or not

they’re just the victim.��

Proper D’s:

	(a) Lessors of goods 

(i) Price – upheld SPL

(ii) Stiles – no SPL



		(b) Dealers in used goods

(i) Tilman- no SPL b/c no direct contact w/ mftr.



	(c) Landlords

(i) Becker – no SPL b/c no extension to LL as proper D b/c of relationship

(ii) Peterson – no SPL



Financiers

(i) Nath – no SPL b/c anything they do is incidental b/c they don’t have knowledge like a businessman does.



Franchisors

(i) Kostens – maybe SPL, if impose quality control on franchisees



Gov’t Contractors

(i) Boyle—no SL, protect gov’t so contractor won’t pass costs off (doesn’t quite make sense b/c gov’t should be ultimate cost spreader but cts don’t like to impinge on gov’t)



(3) Rst Section 402A:

	Idea of defective condition:

One who sells any product in a defective condition unreasonably dangerous to the user or consumer or to his property is subject to liability for physical harm thereby caused to the ultimate user or consumer, or to his property if:

the seller is engaged in the business of selling such a product

it is expected to and does reach the user or consumer w/o substantial change in the condition in which it was sold

The rule stated in (1) applies although:

the seller has exercised all possible care in the preparation and sale of his product, and

the user or consumer has not bought the product form or entered into any contractual relationship w/ the seller

**Sets up consumer expectation test to see if defective condition applies.



B. Defects



1.  Manufacturing:

Defect is generally apparent in the flawed unit by the time of trial, and Cts have concluded that SL should follow.  Dangers are almost always latent.



Welge v. Planters

	Seller subject to SL. Inference of defect—peanut jars don’t normally explode.



Price v. G.M. Corp.

P alleged sudden swerve in car and hit pole.  B/f trial, car was inadvertently destroyed.  No SPL b/c there was no way of knowing if it was a defect or a maintenance problem.



Daniels v. GNB, Inc.

	P testimony w/ expert testimony a/b battery exploding – used basic inferences and SPL upheld.



2.  Design:

Cronin v. JBE Olson Corp.

Bakery truck that was 9 yrs old, safety clasp broke and tray hit P in back of head.  P sued seller of truck saying that clasp was defective.

Ct. rejected Rst “unreasonably dangerous” (consumer expectation test) b/c it held P to prove negligence std. and Ct. held for SPL.��

Barker v. Lull Engineering Co.

	P injured when operating high lift loader tipped over on a hill.

Ct sets up “excessive preventable danger test”:

Defective design ordinary consumer expectations, consumer contemplation

If can’t meet #1 then:

Excessive preventable danger – Risk/Benefit analysis

**D has burden of proof (different than negligence b/c P has burden to prove unreasonable conduct)

Barker factors:

gravity of danger

likelihood danger would occur

mechanical feasibility of safer design

cost of improved design

adverse consequences to product from alternative design

adverse consequences to consumer from alternative design



Soule v. GM

	Floor board collapses injuring P ankles.  Ct. allows Risk/Benefit analysis

Given nature of product and injury it doesn’t fall under consumer contemplation b/c its too technical.  Ordinary customers do not know.��

Campbell

	Bus injured, no expert testimony, 

Ct says common sense plays a role for jury falls under consumer contemplation b/c no too technical like Soules.��

Ewen

Bystander does not qualify for consumer expectation analysis b/c he does not have the chance to contemplate buying the product.��

“Open & Obvious”:

Camacho v. Honda 

Motorcycle w/o leg guards, leg injury.  D argues you knew when you bought it that it didn’t have leg guards (open and obvious), you contemplated and you fail the consumer expectation test.

Ct holds consumer expectation test rejected.  Ct very sympathetic to P in SPL cases.

Risk/Benefit established b/c of allocation of risk, cheapest cost avoider and cost spreading = burden of proof should fall on D to prove faults.

If you use consumer expectation test as a defense, it tips the scales toward to D, and begins to look at contributory negligence.

Duty of reasonable care to make safe product minimize effects of foreseeable accidents��

		(b) Product Comparison:

Compare like products

Draw line of Risk/Utility analysis and compare utilities



Dyson

	Hard top v. full frame sedan = no comparison



Dreisenstok

	Minibus driver alleges defect b/c engine not in front.

Ct says utilities of microbus are different than utilities of Volvo

We want the consumer to be able to opt for a less expensive car.��

Bittner

	3wheeler ATV – Honda argues that ATV isn’t as dangerous as sky diving.

Ct rejects comparison b/c it’s too dissimilar and not relevant��

		(c) Irreducibly safe



O’Brien

Above ground swimming pool properly filled with 3 ½ ft of water. 

Weigh use under risk-utility for “luxury item”

If so little use then bear all costs��

Baughn

Mini-trail bikes

Not defective as a matter of law when warnings followed and not misused.��	

Warnings

Risk Reduction



Brown

Teen dies from binge drinking tequila

Maneely

Riding in back of unenclosed truck

Common knowledge should have known��

Emery

Toddler choking on expanded marshmallow

Not within parents’ common knowledge��

	(a)  Content of Warning:



Language:

Pittman

Elements that jury should look to determining adequacy of warning:

the warning must adequately indicate the scope of danger

the warning must reasonably communicate the extent or seriousness of the harm that could result from misuse of the drug

the physical aspects of the warning must be adequate to alert a reasonably prudent person to the danger

a simple directive warning may be inadequate when it fails to indicate the consequences that might result from failure to follow it 

the means to convey the warning must be adequate



Prominence:

Johnson

	Looks at nature of warning- Is it designed to reach the ultimate consumer?



Info costs:

Cotton

An issue in SPL is the adequacy of warning can always be challenged.  If the warning is too comprehensive- no one will read it.  Doesn’t have to be over-inclusive.



Heeding Presumption:

Coffman

Δ says wouldn’t have heeded anyways

Presumption of heeding��

Safety Instructions:



Moran

Kids put perfume (w/alcohol) in candle to make scented

Foreseeable—should warn��

Ragans

Professional using perm explodes

Warning did not adequately convey risk��

Campos

Product used by non-English speaking migrant farmworkers

Must gear to audience (use pictures if don’t speak English)��

Addressee of Warning

-General Warning should be addressed to reasonable consumer

-Exceptions:

Children- warning should be addressed towards adults

Patients- drug manufacturer can provide warnings to doctors and entrust that the warnings will be conveyed.

-Exceptions

vaccinations

contraception

certain drug are marketed directly to consumers

Employee- employer is responsible for disclosing risks

	

Misuse

- If P misuses product, D is not held SL

-However, if the misuse is foreseeable, than D CAN be held SL



Briscoe

HS student throws drain cleaner at rival, knew of danger

Not required to anticipate criminal misuse��

Lugo

P (child) was injured by detachable part of Voltron doll- mimicked action on TV

Court held that D had to anticipate uses that were “unintended but foreseeable” and found D liable��

2.Defenses

Assumption of Risk:

Misuse



Hawk

Didn’t do pre-flight check so didn’t see that mechanic forgot to refill oil. Plane crashed

Contributory negligence not defense—must have actual knowledge for AR��

INTENTIONAL TORTS



THE IDEA OF “INTENT



Def:

Intend to bring about result that would invade LPI of another person OR

Knows or believes with substantial certainty that this consequence will occur. 



* Transferred intent OK: Intend to batter A and actually batter B—intent transfers



II.  ASSAULT



A.  PFC: Unjustifiable threat of force significant enough to arise fear of battery. 

An apprehension . . .

must be reasonable 

does not have to be “fear” or intimidation

“apparentability” . . . [The D’s ‘apparentability’ to do their action created this reasonable apprehension]

. . . of an immediate battery

words alone are not enough- must be words + conduct

words can undo conduct



B.  Defenses (see under Battery)



III.  BATTERY



General Doctrine

PFC 

D’s harmful or offensive contact 

Which is unconsented

And causes interference with P’s “Legally Protected Interest”

where D acts  w/ forbidden intent (intent to bring about a contact 				or an imminent apprehension of a contact w/ the person of 				another – based on reasonable person standard)



Legally Protected Interest = personhood (includes extension of personhood [anything connected to person])

 – also when it undercuts someone’s dignity



Vitale

2 surgeons, son consents to surgery on mother, third surgeon not consented to performs. No harm done (not med mal)

Battery is nonconsensual touching.��

Vosberg

	Child kicks another and Π loses limb.

Ct. says battery – to constitute battery, we need intent to violate LPI (right not to be touched).  Malice is irrelevant to battery claim.

Protect LPI

Even if consequences unforeseeable—liability flows��

Picard

P customer and D mechanic argued and P came back to take picture of D.  D grabbed for camera.

Ct goes beyond Vosberg and allows for recovery beyond physical touch to person.

Camera attached to P’s LPI = battery.  P feared bodily harm = assault.��



Fisher

	D snatched plate from P’s hand in restaurant.  F

Ct held that snatching plate was battery to dignity P recovered.��

Alcorn

D spit on P in courtroom “one of the greatest indignities”.  LPI includes dignity and Cts want to eliminate self-help fights over indignity.  Encourage solving problems in Ct. 



Defenses  



Consent:  

Looking to P’s behavior.  If P agrees to fight and one breaks others arm, P agreed to all risks involved in the fight.  You can only consent to things you know about. (Brass knuckles scenario in regular fight, not covered)



a.  Medical:

O’Brien 

Immigrant vaccinations.  No explicit consent but P held up her arm to get vaccine. Malicious intent not req’d—just intent to do act.

Ct held implied consent.  No assault or battery.��

Mohr

P consent to right ear surgery, but left ear was operated on b/c it was more serious.  No implied consent b/c wrong ear.  

Ct granted recovery for battery b/c D could have stopped procedure and asked for consent.  Cannot interfere with LPI ever. ��

b.  “Beyond the Scope of Consent”- Sex:

Barbara A

P has sex w/ D (lawyer).  D says he can’t get anyone pregnant (implied sterility).  P believes him, gets pregnant.

Ct. says beyond the scope of consent…consent under false pretenses doesn’t count.��

		c. Wrestling:



Hart

Illegal wrestling. Majority rule—unlawful consent = no consent.  Ct. criticizes/distinguishes—though unlawful not done in anger (for profit)

Consent bars recovery.�� 		

		d. Professional football:

Hackbart

Angry football player injures Π. Π argues reckless.

Trial court says must have known and accepted risks.

Appeals reverses

Custom does not approve of act = liability��

2.  Self Defense

D goes after P = battery

P goes after D = self defense



If reasonably (subj and obj) believe that you are under attack, then justified to reasonably defend:

Can only defend yourself to the level that your attacker used AND

Duty to retreat (but not from home)

If danger passes, self-defense privilege passes.



a.  Limitations:

Katko

Defense of property not self.  Property abandoned for several years.  Δ sets up spring-gun trap, aimed at intruder’s legs. 

Duty to not harm intruders outweighs potential theft and trespass.��

b.  Mistake in Self Defense:

Raymond

D shoots cop by mistake while defending his property from robbers and defending himself against the resulting riot.  Cop came from same direction as criminals, did not ID himself.  Case goes to jury for trial question.



V.  TRESPASS



Intentional:  §158

Elements:

P right to possession

An entry by D

An act by D

with intent to cause entry

-harm is not needed 

	Legally Protected Interest:  “exclusive possession of property”

	

Martin v. Reynolds

Substance over forms – redefines trespass.  Airborne chemicals settle on P land and damage the land.  D argues no trespass b/ indirect cause and not immediate.

Chemical trespass is equivalent to human trespass substance over form.  Intrusion of particles was direct;  damages are consequential but consequential damage is okay for trespass.��

Shack

Limits nature of property rights – property rights vs. right of individual.  MD and lawyer challenge constitutionality of trespass statute – property rights are not absolute and do not trump rights of individual.

Ct holds that gov’t workers must be allowed on private property to aid migrant workers otherwise it’s a violation of due process.

No trespass b/c 

(1) balance of rights – individual wins over property

(2) policy interest to get information to workers

(3) no clash of rights – right to exclude other from property doesn’t include right to deny individual rights.��

Defenses

consent

right to entry (e.g. gov’t workers)



Intentional

Rst. of Torts §165-  “unintended intrusions- those resulting from reckless or negligent conduct or from ADA- will be subject to liability only is the intrusion causes actual harm”

-key is to identify the nature of the activity at issue



VI.  NUISANCE



A.  Public 

	-Rst. 2nd of Torts §821:

		-“an unreasonable interference with a right common to the general public”

		- interferes with rights are public health, safety, peace and comfort

Private

PFC

LPI:  use and enjoyment of land

substantial

interference with P’s use and enjoyment of land

by act/conduct

where the interference is:

intentional and unreasonable

arises from negligent or reckless activity

arises from an ADA or condition



Restatement



-Rst. 2nd of Torts §822: General rule is that one is subject to liability for conduct that is a legal cause of an invasion of another’s LPI in the private use and enjoyment of land if invasion is either (a) “intentional and unreasonable” (social c/b analysis, and not reasonableness of the actual act) or (b) “unintentional and reckless/neg./ADA”.



-Rst 2nd of Torts §826: 

	an intentional invasion satisfies the “unreasonableness” requirement if:

		(a) The gravity of the harm outweighs the utility of conduct

(b) The harm caused by the conduct is serious and the financial burden $$$ of compensation for this and similar harm to others would not make the continuation of the conduct not feasible – an intentional invasion may be unreasonable.

HOWEVER, even though the utility of conduct outweighs the gravity of the harm, if the harm is serious and the D can afford to compensate the P and others similarly harmed, he can continue in the activity.



-Rst. 2nd of Torts §827- defines “gravity of harm”

The extent of the harm involved 

The character of the harm involved

The social value that the law attached to the type of use or enjoyment invaded

The suitability of the particular use or enjoyment invaded to the particular use or enjoyment invaded to the character of the locality

The burden on the person harmed of avoiding the harm



	-Rst. 2nd of Torts §828- defines “utility of the conduct”

The social value that the law attached to the primary purpose of the conduct

The suitability of the conduct to the character of the locality

The impracticability of preventing or avoiding the invasion



-Rst 2nd of Torts §829 – (for the really really bad stuff)  declares that the gravity of an invasion outweighs its utility (unreasonable under Rst 826) whenever the harm caused is both substantial and greater, thqn the P should be able to bear w/o compensation. 

An invasion, particularly one causing harm “physical in character” may be so grievous that it outweighs as a matter of law, any utility arising from the activity.

If it’s really really bad, we won’t let you weigh the benefits and the harm.



Jost

Nuisance=>private nuisance=>intentional – even though D did not intend to harm, they are liable b/c they intended to continue running the power plant.  Rights of P supercede rights of D.  D argues that they took reasonable care in construction and the social utility outweighs the harm.

Ct says we don’t take reasonable conduct into account – if it’s unintentional, follow a negligence/reckless standard.

Ct looks to  Section 829 – severe harm one should be made to bear, Section 826 (a) – compensation will not put power plant out of business.

Moves away from Lossee argument where greater good outweighs individual.



Rogers

	Bell ringer – neighbor into convulsions.

Ct says that if nuisance was judged by individuals, we’d have floodgates open up.

Ct says the supersensitive are not taken as separate standard – nuisance doctrine is based on reasonable person- not eggshell skull.��

Boomer

Large cement factory, in proper zone, P alleges damages from smoke, air pollution and seeks immediate injunction.  We must consider that the factory employs many people, brings in a lot of money etc.  (social utility of conduct is () =  CBA

Ct says that in nuisance cases we must give damages and not injunctive relief – if we gave inj. relief

we give P increased bargaining power and a much stronger position.��

Little Joseph

Zoning regulation prohibiting the conduct = you cannot pay off, right to injunctive relief.��

Defenses – 

	(a) Contributory Negligence

LeRoy Fibre

	P places straw too close to RR tracks and it catches fire from train sparks.  P held to be contributory negligent.

If nuisance is unintentional => there is a possibility of contributory negligence as defense.

If nuisance is intentional => no contributory negligence as defense.



(b) Assumption of risk:  Holmes likes it as a good defense for nuisance

	“Coming to nuisance” – relevant factor in liability is the first in time argument.  



3.  “Liability v. Property”- Economic perspective

		(a) Calabresi – entitlements

Spur

Giving the polluter an entitlement protected by a liability rule, is rarely recognized as a possibility.

Feedlot’s odor was infiltrating neighboring housing development.  Ct found that feedlot was enjoinable nuisance but under “coming into nuisance” aspect, developer was required to indemnify D for the cost of moving or shutting down

“Coming to nuisance” may limit recovery��

			(b) Fletcher – non-reciprocal risk

The victim of harm has a right to recover for injuries resulting from non-reciprocal risks.



		(c) Coase – in the absence of transaction costs the rule of liability does not matter from an economic efficiency standpoint.  Whatever the liability rule, the choice b/t pollution control measures and victim harm will result in precisely the same amount of resources being invested in elimination of the harm – although the distributional consequences will differ.



4.  Policy Implications:

Environmental racism – big companies going into low income/minority areas to build dangerous factories etc. – less pay off, less expectation for recovery.



Some legislative remedies vs. Air pollution- statutory laws  (“Clean Air Act Amendments of 1970”)
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