I.  NEGLIGENCE, THE FAULT PRINCIPLE AND REASONABLE CARE

1.  THE PERSPECTIVES OF TORT LAW (1-17) 

HAMMONTREE V. JENNER (3)

•
Maxine Hammontree working in bike shop

•
1959 Chevy driven by Jenner crashes into bike shop

•
Jenner had epileptic seizure

•
Jenner under treatment and seizures were under control; Jenner has done everything his doctors have told him to do regarding preventing seizures and controlling his conditions

•
Were D’s actions reasonable?  Yes.

•
HOLDING: for defendant (Jenner)

“THE IDEA OF THE HOLDING OF A CASE” (SUPP 1)

“EPILEPSY AND DRIVING” (SUPP )

2.  THE FAULT PRINCIPLE (29-37)


STANDARD OF CARE--REASONABLE CARE

The D is bound only to use that care that is commensurate with the hazard involved.  The risk, reasonably perceived, defines the duty owed.  D must only exercise ordinary care in light of ordinary risk.  It would have taken extraordinary foresight to have foreseen this risk.  Even if the harm was remote, if the risk was avoidable, liability would attach. 

BROWN V. KENDALL (33)

•
D  trying to break up dog fight by swatting at the dogs with a stick.  While swinging the stick Kendall hits Brown on the backswing.  

•
Only need ordinary care: the kind and degree of care, which prudent and cautious men would use, such as is required by the exigency of a case, and such as is necessary to guard against probable danger.
•
Extraordinary care is not required, even if the activity is necessary.  
•
distinction between necessary or unnecessary act is irrelevant.  
•
POLICY: Gregory thesis (p. 37): Shaw’s motives underlying his opinion was a desire to create risk-creating enterprise less hazardous to investors and entrepreneurs that it had been previously at common law
•
breaking up the dog fight was a risk-taking enterprise

•
expansion of the assumption of risk defense in accidents arising out of industrial injuries

BIERMAN V. CITY OF NEW YORK (SUPP 1)

•
Bierman owns small house flooded by water.  She is pro se against Con Ed and NYC

•
 same problem as Hammontree had – no proof of negligent act and precedent asserts negligence doctrine.

•
Judge Younger must overcome the rule of substantive law (negligence).

•
cost-spreading – it is better to have losses divided among a large group of individuals as opposed to being concentrated on only the victim

•
spread cost among all customers of Con Ed and citizens of New York

•
this is a form of insurance, but within a tort law regime

•
actor has a customer base to spread the loss amongst

•
economic dislocation (we want to prevent this)

injury prevention

•
the rule should assign responsibility to the party who will be moved to take all possible precautions against recurrence of the accident – this is Con Ed, not Mrs. Bierman (she has lack of expertise and resources).

•
Economic incentive leads to a reduction of accidents

•
are cost-spreading and injury prevention arguments contradictory?  If Con Ed takes all precautions to prevent accidents, will the company pass on this expense to its customers through higher rates? 

fairness

•
defendant should pay for accidents which occur because of his business activities

•
but customers all WANT the water service, so shouldn’t they be somewhat responsible for accidents?

•
Holding: appeals court affirmed judgment against NYC (as negligent, not strictly liable), but dismissed judgment against Con Ed.

“CONVENTIONS IN LEGAL ARGUMENT (SUPP 1)

“MENU OF LEGAL ARGUMENTS” (SUPP 1)

3.  THE PRIMA FACIE CASE (37-41)

CUSTOM

Following custom in the community or trade practice is not conclusive.  The custom is merely evidence of the standard of care owed.  The test is still whether the average reasonable person would have acted so under the same or similar circumstances. How do you prove custom?  Look to industry standard. Not an automatic bar from damages.

Prima Facie Case: the elements that a party has to establish to show their cause of action.

ADAMS V. BULLOCK (38)

•
trolley wire runs above tracks, boy swinging a wire on the bridge, wire makes contact with trolley wire and boy is electrocuted

Issue:

•
did the trolley company take reasonable care to avoid foreseeable accidents?

•
Conduct at issue – having exposed wires

•
Circumstances dictate that it is unforeseeable that someone would come in contact with the trolley wires (they are high up)

•
no custom was violated – custom was to have exposed wires

•
preventative measures of insulating the wires would have been extraordinary care

•
only ordinary care is required

•
to prevent these types of accidents, trolley company would have put the wires underground, a huge expense for the company.  

•
POLICY: A huge factor is the cost associated with taking the preventative measure.  

•
The likelihood of these accidents is very low.

•
Cardozo is saying that this was a freak accident – we’re not going to make trolley companies change the ways they practice because of one accident.

“PRIMA FACIE CASE” (SUPP 1)

“PFC OF THE TORT OF NEGLIGENCE” (SUPP 1,29)

1. Unreasonable act or omission by defendant

2. causation:


a.  Cause-in-fact or “but for” or “actual causation, and


b.  Proximate or legal causation

3. Duty, which is breached by the unreasonable act or omission

4. An actual harm or injury of a legally cognizable kind.

“THE HOLDING OF ADAMS V. BULLOCK” (SUPP 1,31)

Broad: The standard of reasonable care requires no more of a public utility than it exercise ordinary foresight and precaution in maintaining dangerous electrical equipment.

Narrow: A public utility is not liable for personal injury resulting from a freak and extraordinary accident which could not have been predicted with ordinary foresight and which could only have been prevented at extraordinarily wasteful cost.

4.  THE REASONABLE PERSON (47-58)

REASONABLE PERSON

Conduct that the average reasonable person of ordinary prudence would follow under the same or similar circumstances.

BETHEL V. NYC TRANSIT AUTHORITY (47)

•
previous to this case, common carriers had to exercise the highest duty of care in transporting their passengers

•
but technology has caught up with the times, and the rationale for the highest care standard does not apply anymore

•
rather, common carriers should be held to ordinary care standard

•
incorporate the circumstances of common carriers into the traditional ordinary care standard when deciding negligence

HASSENYER V. MICHIGAN RAILROAD (SUPP 1, 33)

•
court is faced with an erroneous jury instruction

•
jury instruction set up a different standard of reasonableness for females 

•
argument that women would be more cautious in their actions leads to lower standard of care threshold for women

•
Supreme Court of Michigan disagrees – there should not be a difference between reasonable man and reasonable woman standards

•
A woman riding a horse (a man’s activity) would be held to the same standard of care as that man, or even a higher standard because of woman’s prudence

•
Professional conduct – same standard

Court wants to show that there is only one standard of care applicable to all persons

“A BREAK IN THE SILENCE” (SUPP 1, 37)

Discussion of the reasonable person standard.

5.  THE LEARNED HAND FORMULA (41-47)

COST-BENEFIT ANALYSIS: (The Learned Hand Formula)

If the cost of preventing an accident that could cause harm is cheap, do it!  If the cost is expensive and it is unlikely to occur and it would not cause major injury, it is reasonable not to bear the burden of preventing the accident. The balancing of burdens against risks to be avoided translates easily into a cost-benefit analysis. Consider Social Utility and Custom, as well

US V. CARROLL TOWING (41)

•
Carroll tugboat tugging Anna C (owned by Connors), lines break, Anna C is pierced, and sinks

•
The Anna C’s bargee was not on the boat at the time

•
The bargee lied in court, saying that he was on the boat (he knows he should have been there)

•
In this part of the case, Connors was trying to recover the value of its barge from Carrol Towing Co.

Learned Hand formula: BPL

•
it was reasonable for the bargee not to have prevented the collision

•
but after the collision, the bargee had the duty to call for help and try to save the Anna C

•
trial court took flat position saying that it is not negligent for bargees to leave barges

•
Hand said Connors Company should have had a bargee aboard during the daylight hours because there was so much activity going on in New York harbor

•
Hand is saying that there is no blanket rule for the conduct of bargees on their boats

•
Algebraic articulation of facts and circumstances analysis should be used

•
P= busy harbor, working hours

•
US Court of Appeals affirms trial court ruling – bargee should have been aboard the Anna C during the working hours (this is all that the court held) – this is not an expensive cost-preventative measure

“ALLOCATION VS. DISTRIBUTION” (SUPP 1,41)

Allocation: channeling of social resources to various activities.  What money is going to go to what PURPOSE.

Distribution: How resources are going to be divided up amongst PEOPLE.

GRIMSHAW V. FORD (SUPP 1, 45)
•
Richrd Grimshaw (child) suffered severe burns on face and body in Ford Pinto accident

•
Jury finds in Grimshaw’s favor, awarding $2,516,000 for compensatory damages, and $125 million in punitive damages from Ford

•
This is a LOT of money. Trial judge reduced the awards significantly – Grimshaw forced to remit all but $3.5 million; Court of Appeals affirmed the reduction

•
Ford disregarded the probability of injury

•
Placement of fuel tank between back axle and bumper – not very safe

•
Design scheme focused on attractiveness, not safety

Query: Grimshaw as a rejection of cost-benefit analysis?

•
Ford conducted c/b analysis – determined B, P, L

•
In doing such analysis, Ford was explicitly taking into account costs and benefits

Why were punitive damages granted?

•
CA code §3294 sets standards for punitive damages – malice

•
Court said Ford exhibited malice in order to maximize corporate profits

•
We know that cost/benefit analysis is done all the time and we think it is generally good

•
Grimshaw makes no sense then – it is an anomaly in the system 

•
Wanton disregard?

How is the reduction in awards consistent with the refutation of Ford’s cost-benefit analysis? 

•
the trial judge (and appeals court) took other factors into account (Ford’s bottom line, the huge magnitude of the jury award, etc.)

•
Courts are more likely to adhere to and apply some form of cost-benefit analysis as opposed to juries – courts restrain the juries

•
POLICY Issues:

Consumer choice/economic disparity

Cost-benefit analysis in the abstract/ cost-benefit analysis discreetly

Prevailing social value that we should only be exposed to a certain level of risk, period.

“EPIDEMIOLOGY AND THE PROBABILITY OF INJURY” (SUPP 1, 53)

Incidence, Prevalence, relative risk.
6.  CUSTOM AND THE LOCALITY RULE (67-71, 72-73 NOTE 8, 109-117)

CUSTOM

Following custom in the community or trade practice is not conclusive.  The custom is merely evidence of the standard of care owed.  The test is still whether the average reasonable person would have acted so under the same or similar circumstances. How do you prove custom?  Look to industry standard. Not an automatic bar from damages.

TRIMARCO V. KLEIN (67)

•
P making argument to satisfy element of unreasonable conduct – a violation of the custom in the industry to have shatter-proof glass in shower doors
•           common practice aids in forming reasonable standards

•           bearing on feasibility

•           Court of Appeals held for Plaintiff – D did violate the reasonable custom by not
having the shatter-proof glass

•     Custom holds sway, but does not constitute conclusively on negligence

SHEELEY V. MEMORIAL HOSPITAL (109)

•
Sheeley sued Dr. Ryder and hospital in Rhode Island. Dr. Ryder is a family practice resident in Rhode Island

•
Rhode Island statute §9-19-41 requires a testifying expert to be in the same medical field as defendant physician

•
Sheeley’s expert (Dr. Leslie) is an OB/GYN – defendant filed motion to exclude Leslie’s testimony because he didn’t qualify under the statute and he hadn’t been practicing obstetrics since 1975

•
trial court granted D’s motion; consequently, directed verdict entered for defendant, Sheeley appeals to Supreme Court of Rhode Island

Issue:  what is the standard of care applicable to expert medical testimony?

•
Buja v. Morningstar – nothing in the language of the statute requires that the expert practice in the same specialty; the facts of this case are virtually the same as Sheeley’s case

•
wrinkle for plaintiff:  D asserts “similar locality rule” – expert has to be from the same kind of community as the defendant; rationale for this rule is that throughout history the resources, customs, and practices of doctors in small towns was different than those in metropolitan locations

•
criticism of that standard: it is completely outdated – medical standards, customs, and practices have been nationalized and systemized; the similar locality rule legitimized a lower standard of care

•
idea of “conspiracy of silence” – colleagues in small community do not necessarily want to testify against each other in a malpractice suit

•
Supreme Court states: standard is national now – locality doesn’t matter

•
expert testimony from Dr. Leslie is allowed – Supreme Court reverses trial court’s directed verdict for D and remanded the case for a new trial

7.  NEGLIGENCE PER SE (73-83)

MARTIN V. HERZOG (73)

•
plaintiff claims statutory violation – D was driving on wrong side of the road

•
D says, yes I was wrong, BUT, P didn’t have his lights on.

•
another statutory provision says lights should be on at night

•
trial court – absence of light can be considered as “some evidence” that P was contributorily negligent, but not full evidence

•
Appeals Court overrules trial court – Cardozo says the quintessential definition of negligence is the violation of the statute. 

•
community standard IS the statute – people should drive with their lights on

•
statutory purpose is safety – prevent accidents; violation of the statute = negligence per se (elements are covered)

•
two excuses – unavoidable accident; situation in which not following the statute would be better than following it

TEDLA V. ELLMAN (76)

•
1933 statute – pedestrians must walk to the left of the center lines (walk against the traffic coming toward you)

•
P were walking eastbound with traffic – clear violation of the statute

•
Plaintiffs were walking with traffic because their was less traffic on the eastbound side of the highway

•
purpose of the statute is to prevent accidents (obviously)

•
when the unusual occurs (like much more traffic on one side of the highway than the other side), the legislature would still want the safety of pedestrians

•
substantive intent is to promote safety – if we can promote safety by excusing P’s violation of statute, then we should do so

holding for pedestrians

“THE ROLE OF STATUTES” (SUPP 1,65)

Statutory supremacy, courts only interpret.

“NEGLIGENCE PER SE” (SUPP 1, 71)

1. D violated a statute or public regulation

2. the purpose of the statute or regulation is to prevent something from happening

3. P is a member of the class of people statute was intended to protect.

4. Event or injury was of the type the statute or regulation was intended to prevent

5. D’s violation is unexcused.

Majority rule: NPS is conclusive proof of the element of unreasonable act or omission

California: NPS creates a presumption of negligence, D must still present sufficient rebuttal evidence to survive DV

“LEGAL ARGUMENTS IN TEDLA” (SUPP 1, 75)


8.  RES  IPSA LOQUITUR (85-88, 91-93, 99, 101-109)

RES IPSA LOQUITUR (RIL) 


In situations where

(i)  it is highly probable that the injury would not have occurred in the absence of someone’s 



      negligence.

(ii) the indicated source of the negligence is within the scope of a duty owed by the D to the P; P        has control of the instrumentality.



(iii) neither the P nor any other third party appears to have contributed to


      the P’s injuries

= an inference is permitted that the D was negligent, without any direct proof.  D then has         burden of going forward and introducing evidence to overthrow the inference.

MAJORITY VIEW

RIL may create a permissible inference, the strength of which varies w/circumstance of case.  The jury may accept or reject this view.

NEGRI V. STOP AND SHOP (86)

•
P slipped and fell on broken baby-food jars at the store, claimed that D should have had constructive notice of the dangerous condition and was negligent in not cleaning it up.

•
NY court of appeals (supreme ct.) reversed a defendant’s verdict in favor of P saying that the circumstantial evidence was sufficient in this case.

GORDON V. MUSEUM OF NAT. HIST. (87)

•
P slipped on pretzel wrapper on the outside steps of the museum, claimed that D should have had constructive notice like in Negri.

•
Ct. Disagreed because it was outside.  Why should they have constructive notice out on the steps where anything can be blown in by the wind instantly and with no warning.

•
Ct. found for D

BYRNE V. BOADLE (91)

•
P walking along the road; barrel of flour falls from the sky and hits P on the head

•
P unconscious

•
witness sees cart with barrels of flour in it; flour shop located around the corner

•
as the case unfolds, Judge Pollack exclaims “res ipsa loquitor” (the thing speaks for itself)

•
barrels of flour don’t fall from the sky and conk someone on the head unless someone at the flour shop was negligent

•
impossible for P to tell a story

YBARRA V. SPANGARD (101)

•
P underwent appendectomy; after surgery his shoulder was severely injured
•
P cannot tell a story of what happened – he was unconscious during the surgery
•
RIL applies
•
a story could be told here by one of the defendants asserting blame against another
•
court is providing incentives for stories to be told because otherwise they will all be held liable
•
defendants arguing that ‘exclusive control’ element of PFC cannot be satisfied because there were multiple people in the surgical area and multiple instruments
•
Supreme Court of CA has to relax the RIL doctrine to allow it to apply
•
Note – Judson (rebuttal?) – p. 108 – no one left to testify to what happened, so D has no rebuttal?  Is this fair?
Ybarra limits
•
Black (D pool) – p. 107 – defendant surgeon implanted steel rod in P’s neck; rod fragmented unexpectedly; RIL inapplicable because D’s negligence was only one of several possibilities for P’s injury; can’t engage in conjecture and speculation as to liability; if someone is missing from D pool then P hasn’t satisfied criteria under Ybarra.
•
Chin – better application of Ybarra rule than Ybarra itself; no problem of instrumentality; shifts burden to D, whereby they all narrow down the possibilities of who was at fault (unlike in Ybarra)

•
Jury finds all Ds except one nurse liable

“EVIDENCE AND PROOF IN CIVIL ACTIONS” (SUPP 1, 75)

Different legal standards:

“clear and convincing evidence,” is a higher standard than “preponderance of the evidence”

unlike criminal cases where it is “beyond a reasonable doubt.”

“RES IPSA LOQUITUR” (SUPP 1, 79)

•
1. The accident would not have occurred in the ordinary course of events in the absence of comeone’s negligence;

•
2. the accident was caused by an agency or instrumentality under the exclusive control of the defendant;

•
3. the accident was not the result of the plaintiff’s contributory fault (looser than contributory negligence)

“THE EVIDENTIARY EFFECT OF PROOFS OF NEGLIGENCE” (SUPP 1, 83)

II. CAUSATION

1.  BUT-FOR CAUSATION AND CAUSAL UNCERTAINTY (341-359)

CAUSE IN FACT: “ACTUAL CAUSE” 

Causal relationship must exist between D’s conduct and the harm t the P (both actual and proximate).  If the defendant did not cause the injury in fact, he is not liable, but even if he did cause the injury in fact, he is not liable if  he was not the proximate cause of injury or damage

BUT FOR TEST
If the injury to the P would not have happened “but for” the act or 

omission of the D, such conduct is the cause in fact of the injury.

CAUSAL UNCERTAINTY

Where there is undoubtedly fault and alternative liability, the rule of causation is relaxed.  The effect of this rule is to shift the burden of causation to defendants; each must absolve himself from the breach of duty. Based on POLICY and JUSTICE, not logic.
STUBBS V. CITY OF ROCHESTER (342)

•
city of Rochester mixed up drinking water and firefighting water

•
Hemlock water – drinking water

•
Holly water – firefighting water

•
Plaintiff Stubs contracted typhoid fever after drinking contaminated water

•
Type II causal uncertainty case (one source of water, multiple possible causes of injury)

•
Latency period between drinking of polluted water and symptoms of typhoid fever

•
Court relaxes cause-in-fact requirement and replaces it with ‘reasonable certainty’; can’t prove cause-in-fact

•
Can’t be absolutely sure because of the nature of the injury, but we can be reasonably certain that Stubbs got typhoid fever from drinking the polluted water

•
P’s evidence: expert testimony saying Stubbs contracted typhoid fever from the bad water; group of people who drank the water got typhoid fever

•
Defense argument – P still must show that he didn’t get typhoid fever from any other cause

•
Only water he drank all summer was in Rochester

•
Holding – reversed for plaintiff (new trial)

•
Not conjecture because P can bring forth reasonable proof of causation, even though not cause-in-fact

ZUCHOWICZ V. US (349) 

•
Calabresi – concept of causal linkage – D’s action was the most likely cause of P’s injury

•
docs prescribed way too much medication to P

•
no statistical info – we don’t know if the overdose caused PPH; (PPH) is very rare

•
P has expert testimony

•
Dr. Matthay and Dr. Tackett – they both assert that there is reasonable medical certainty that the overdose caused the PPH

•
Not absolute certainty, but reasonable certainty

•
Calabresi has inserted his idea of causal linkage into the law

•
Calabresi brings Cardozo and Traynor into the fray – p. 354 – claims that these judges/commentators assert the concept of causal linkage as well

•
burden shifting proposition – it is up to the negligent party to prove that the negligent conduct had not been a substantial factor in the injury

•
court loosens ‘but for’ analysis and uses statistical analysis to allow plaintiff to succeed on claim

•
holding for plaintiff

“STUBBS AND THE CONQUEST OF TYPHOID” (SUPP 1, 85)

“CAUSATION IN FACT” (SUPP 1, 93)

1.
“but for” test: action a was a cause-in-fact of event b if and only if b would not have occurred but for a.

2.
the “substantial factor” test: exception to “but-for” in multiple causation cases.

2.  MASS TORTS AND MARKET SHARE (378-399)

HYMOWITZ V. ELI LILLY (378)

•
the goal is not to adhere to tort law doctrine; rather the goal is to do justice for these plaintiffs

•
court gets rid of ‘but for’ causation

•
adopts market share liability theory – (first established by a law student) each company is liable for the how much they contributed to the market (the amount of risk each company produced)

•
a company could be responsible for 10% of the market ( 10% of the risk 

•
what is the relevant market of producers? In Hymowitz, the court determines that the market is national.  This is a POLICY CHOICE.

•
Court says no exculpation – defendant companies who have proof that they did not injure the plaintiff are STILL liable

•
Does this make sense??  The court is apportioning liability for risk creation as opposed to actual harm.

•
Another POLICY CHOICE that the court makes is joint and several liability versus several liability:

•
Court decides companies have several liability only – only responsible for their share of the market; victim may therefore be short of full compensation if not all companies are named as defendants

•
Inflation approach – inflating liabilities based upon their percentage of the market.  If companies who controlled ten percent of the market are no longer around (bankrupt), a company who had 5% of the market would be additionally responsible for 5% of that 10%.

•
But the court also says the companies’ liabilities should not be inflated because an inflation approach would increase the scope of liability

“ENVIRONMENTAL LIABILITY AND THE TORT SYSTEM” (391)

3 problems in environmental liability:

•
Problems of identification

•
problems of boundaries

•
problems of source

“EPIDEMIOLOGY AND CAUSATION” (SUPP 1, 101)

Epidemiological triangle between host, vector, and environment

3.  PROXIMATE CAUSE: UNEXPECTED HARM (399-409, 411-412, 417)

UNEXPECTED HARM

D’s act may be negligent, In addition some harm may result.  The harm may be different than foreseen due to some preexisting condition or subsequent circumstances.

BENN V. THOMAS (399)

(EGGSHELL P RULE) The conduct of a party is a proximate cause of the damage when it is a substantial factor in producing the damage and when the damage would not have happened except for the conduct.

POLEMIS
Dropped plank of wood causes spark igniting vapors that caused fire destroying vessel.  The D is liable for unforeseeable consequences of his acts if some damage is foreseeable, but not the damage that actually occurred.

UK V. WAGON MOUND (405)

•
Wagon Mound spilled oil into the water; fire on Mort’s Dock; Mort’s sued WM

•
court find that WM is not liable for the fire damage to the dock

•
court finds that it is not foreseeable that oil on top of water will not lead to fire

•
Under Polemis, there would be liability.  The court rejects Polemis.
•
Polemis is not good law because it stands for the proposition that foreseeability is not the test.  The court wants to replace the direct/indirect test with the foreseeability test.

•
Jurisprudential housework: rejection of Polemis, and adoption of foreseeability test

•
POLICY rationale: can’t expect defendant to be responsible for every injury that occurred after its conduct.  It’s simply not fair. P. 407 – a man must be considered to be responsible for the probable consequences of his act. To demand more of him is too harsh a rule, to demand less is to ignore that civilized order requires the observance of a minimum standard of behavior.

•
Wagon Mound II (Tort Stories)
•
ships (docked in the water when the fire occurred) were damaged; shipowners sue Wagon Mound

•
rule in WM 1 is that injury was unforeseeable and therefore WM not liable to Mort’s Dock

•
However, the court changes its reasoning in the second case, holding WM liable and granting the shipowners damages

•
Court sees some type of foreseeability that damage of the ships was foreseeable.

•
There seems to be a paradox.  How can these two cases be reconciled?  

•
In WM 1, the dock owners were welding.  The court may have deemed that this action might have constituted contributory negligence.

•
In WM 2, shipowner plaintiffs were in no way contributorily negligent. So they get to recover.

•
The potential loss in WM 2 is huge – the ships were serious property.  

“THE EGGSHELL SKULL OR THIN SKULL RULE” (SUPP 1, 109)

The defendant takes the victim (the plaintiff) as he or she finds him or her.  See Vosburg.

4.  PROXIMATE CAUSE: UNEXPECTED VICTIMS (419-429, 431-434)

PROXIMATE CAUSE (“LEGAL CAUSE”)
Used to determine the extent of D’s liability after actual causation is established.

Attempt to deal with the problem of liability for UNFORESEEABLE or UNUSUAL CONSEQUENCES following the D’s acts.

DIRECT RESULT: When there is no intervening force between the D’s negligent act and the harm to the plaintiff, such harm is a direct result of D’s act.

OPPOSING VIEWS OF FORESEEABILITY:
1. CARDOZO:   D’s act will be considered to be the proximate cause of P’s injury only if such consequences, judged by time, place, and circumstances under which the D acted, were reasonably foreseeable. (Same criteria for foreseeability to determine extent of liability as is used to determine if D’s act is negligent) (ZONE OF DANGER)

2. ANDREWS:  Where the injury to the P is the direct result of the D’s act, the foreseeability is important only in determining whether there is negligence; if the injury follows in an unbroken sequence of events, the D will be held liable for the consequences regardless of the remoteness of the injury.

PALSGRAF V. LONG ISLAND RAILROAD (419)

•
crowded train, railway guards attempt to help passenger onto the train

•
passenger was carrying a package of fireworks

•
package fell onto tracks, and explosion occurred

•
the shock of the explosion threw down some scales at the other end of the platform.  Scales struck Plaintiff Palsgraf, injuring her.

Issue: 

•
guards’ conduct of nudging the passenger onto the train is the unreasonable conduct.  Is it fair to hold guards liable for P’s injury?
 
Cardozo (duty)

•
“proof of negligence in the air, so to speak, will not do”

•
if the package had displayed a warning the injury would have been foreseeable and there would be liability. But this was not the case

•
majority decision: doctrinally, we’re going to link foreseeability with duty
•
the guards had no duty to be careful regarding the package

•
there is no duty owed to the particular victim. Foreseeability is the test with regard to duty.

•
the orbit of the danger equals the orbit of the duty

•
the passenger was in the orbit of duty, but Palsgraf was not.

•
Cardozo: Palsgraf is trying to piggyback off of duty owed to passenger

•
HOLDING: for D railroad. No liability.

Andrews dissent (prox. cause)

•
According to Cardozo, this case is not about proximate causation.  But he wins the battle and not the war.

**Andrews view is the one that becomes the dominant approach in American law:
•
there is one limitation to the large-scale duty that each person owes to everyone else
•
this doctrinal test is proximate causation.  the damages must be so connected with the negligence that the latter may be said to be the proximate cause of the former (p.424)
•
This is no logic, but rather practical politics.
•
proximate causation is hard to define in the abstract or philosophically, so how in actuality can we determine the bounds?
•
Andrews says the legal rule is basically what we think is fair in a specific case.
•
But if we need a test, there are a list of factors to consider: close in time and space, continuous sequence, intervening causes (p. 426)
•
in Palsgraf, Andrews can’t say that proximate cause is not satisfied, and therefore can’t agree that D is not liable.
Levmore Thesis (Tort Stories) POLICY
•
Cardozo wasn’t concerned about the railway company’s actions, but rather, he was trying to get injured parties to sue the person actually at fault/the wrongdoer, i.e. the guy carrying the fireworks. (TS, p. 148)

•
the railway company will be made to pay for other injuries – they get sued all the time (cheaper for the railroad to pay these costs than pay for changes in procedure)

•
cases in which there are other defendants in the shadow of the case at hand, a court can split on the issue of liability (as in Wagon Mound 1 and 2)

•
in Polemis, there was no other actor lurking in the wings. The court therefore felt that it had to give full liability.

So…The test in US is a foreseeability test. Rejection of direct consequences test. Doctrinally, the Andrews position wins the day (foreseeability attached to proximate cause, with a duty to all).  The exception is a distinction that the courts make between type of injury and extent of injury… eggshell skull rule.

KINSMAN CASES (431)

Kinsman I

People’s Express

•
(p. 431) Kinsman owned the Shiras

•
because its crew responded inadequately to impending ice blocks, Shiras tore loose from its moorings at the dock owned by Continental and began floating downstream

•
Shiras crashed into the Tewksbury, tearing it loose, and both ships careen down the river toward city bridge

•
Because of city’s negligence, the bridge was not raised, and the two ships crashed into it, destroying it and some surrounding property

•
Wreckage caused the water and ice to back up causing the property to sustain flood damage

•
Defendants Kinsman and Defendant city were held liable

•
As to Continental, the court said that the negligence was not time specific – the foreseeability requirement is not satisfied

•
However, Continental is still liable for the property damage

•
The court has to deal with Wagon Mound.  It does so by distinguishing the cases.  Wagon Mound stands for foreseeability with respect to type of injury.  However, the extent of the injury does not have to be foreseeable under Wagon Mound.

•
In Kinsman, when boats break off from their moorings, we do expect that they will bump into things.  These boats simply bumped into things to a greater extent than would be expected

•
The river is the thin eggs shell skull – Continental must take it as it finds it. The extent of injury, although unforeseeable, still renders Continental liable for the damages

•
Court holds Continental liable.  The thin eggshell skull rule is applicable even in complicated cases.

•
POLICY: Could this lead to unbounded liability as long as the type of injury is foreseeable even though the extent is not?  Discussion of Andrews expediency – common sense, public policy, what seems fair and just.

Kinsman II

•
claim for damages against city for closing the bridge. The court rejected damages because they are too tenuous and remote (relating to Andrews’ idea)

•
economic damages will not be granted because multiple tortfeasors are liable only for results falling within the foreseeable risks of their negligent conduct

“THE STEPS OF CAUSATION ANALYSIS IN TORTS PROBLEMS” (SUPP 1, 111) 

1.  Look for cause in fact, look for causal uncertainty

2.  Then, and only then, turn to proximate cause analysis;

a: the directness test, disfavored in the US, or:

b: the reasonable forseeability (RF) test

     1. fact specific inquiry, “what would a reasonable person have forseen? 

      Then refine using “scope of the risk” analysis.

                 2. review the facts in light of the rules from the recurring cases;

                 3. if applicable, take into account the eggshell rule or the kinsman doctrine.

3.  Finally address any issues of joint causation.

III.  DUTY

1.  GENERAL CONCEPTS OF DUTY OF CARE (130-144, 540-545)

DUTY 

legal obligation imposed on one person for the benefit of another.

In negligence, the duty owed by D is to conform to the legal standard of reasonable conduct in light of the apparent risk.

In some situations, D will not be under the full obligation of reasonable conduct toward the P even in light of a foreseeable and quite reasonable risk. LIMITED DUTY

NO DUTY TO ACT

1. Misfeasance v. nonfeasance: failing to act and acting negligently.  Although a person may be under NO duty to take affirmative action in the first instance, if she undertakes assistance and is thereafter negligent in what she does or does not do, she is liable.

2. Act or Omission of D: The act of the D must be the external manifestation of her will, i.e., volitional movement in order to support a cause of action based on negligence.  However, liability in negligence can also be based on the failure or omission of the D to act if she is under an affirmative duty to act.

DUTY TO RESCUE

1. Special relationship

2. Causal Responsibility

3. Undertaking

HARPER V. HERMAN (131)
•
P was a guest on D’s boat, and without warning dove headfirst into three feet of water

•
Harper severed his spinal cord and was rendered a quadriplegic

•
Harper was invited by a friend of D’s – a tag along guest

•
In order for D to have a duty, there must be a special relationship – common carriers, innkeepers, possessors of land who hold it open to the public, and persons who have custody of another person under circumstances in which that other person is deprived of normal opportunities for self-protection (p. 133)

•
In order for Herman to have had a duty, there must have been a special relationship – Herman must have had custody over Harper and Harper must have been deprived of opportunity for self-protection

•
This is not the case:

•
Harper was 20 years old.  He was enough of an adult to have realized that diving off headfirst into the water may not have been a good idea

•
Harper was not particularly vulnerable, D did not hold power over Harper’s welfare

•
Even though D knew the water was shallow, knowledge alone without duty to protect is insufficient to establish liability for negligence

•
Policy argument:  Herman could have easily warned Harper that the water was shallow, so a cost-benefit analysis would point toward the court saying that there was a duty.  So why does the court not establish a duty to rescue?  Courts do not want to force a duty to rescue because they don’t want to endanger more people.  These were the easy cases, but there are tons of scenarios where a duty to rescue would endanger the rescuers themselves.  No requirement to act in a heroic fashion.

•
Epstein: the court system cannot violate individual autonomy, even though morally people should rescue if they can.  Libertarian justification.

non-negligent injury

•
Maldonado – p. 135 – duty to rescue when the actor knows or has reason to know that his conduct has caused the harm to the victim as to make him helpless and in need of rescue
Restatement 322
non-negligent risk

•
Simonsen/Menu/Tresemer – one who has done an act and then realizes that it created a risk of causing physical harm to another is under a duty to exercise due care to prevent the risk from occurring even though at the time the actor had no reason to believe that his act would create such a risk (p. 137)
Restatement 321
reliance

•
Morgan/Mixon/Santy  (p. 137) liability should exist if the plaintiff can establish that the victim relied upon a promise and would have acted differently without it
FARWELL V. KEATON (137)

•
Special relationship between Siegrist and Farwell – they were friends 

•
articulates an exception to the general rule (a nonmonetary exception)

•
two specific justifications for finding duty:

•
partial rescue: Siegrist drove Farwell around and put an ice pack on his head

•
the two were on a social venture – implicit in such a common undertaking is the understanding that one will provide help to the other if he is in peril

•
dissenting opinion stresses that there is no authority who determines that social ventures give rise to a duty to rescue

•
in order for there to be a special relationship in these types of co-ventures, they have to embark upon a hazardous undertaking in which there was an explicit or implicit risk and parties rely on each other to help if there’s trouble

•
dissenting judges did not see Siegrist’s and Farwell’s venture as inherently hazardous (they were just trying to pick up girls)

Restatement 324 – p. 141 – a person who takes charge of another who is helpless is subject to liability for failing to exercise reasonable care
•
Ronald M (p. 141) P was one of ten kids riding around in a car, some of whom were drinking and taking drugs. Suit was brought against members of the group who had not been under the influence for their alleged failure to restrain the driver before his negligence injured others in the group.  The court affirmed the granting of summary judgment for the defendant – no liability.  
•
Distinct from Farwell: the defendants are all minors, they were not engaging in substance use (they were the good kids - unlike Siegrist)

•
partial rescue component is absent in this case – defendants did not take control over P

MacPHERSON V. BUICK MOTORS (540)

•
alleged unreasonable conduct was the defective wheel

•
ultimate injury – crash

•
wheel manufacturer (Buick) sold wheel to car dealership 

•
MacPherson does not have a contract with Buick. Buick only had a contract with the dealership.  

•
The question is whether Buick owed a duty of care and vigilance to anyone but the immediate purchaser, i.e. the dealership.

•
Buick of course claims the privity doctrine, that it did not have a contract with MacPherson and therefore owed him no duty

•
Cardozo: wants to do away with privity.  He therefore latches onto Thomas v. Winchester, which held that he manufacturer of a falsely labeled poison was liable to the eventual victim even though there was an intervening druggist.  Even though there was no privity between victim and manufacturer, the high risk of danger required the manufacturer to be dutiful of avoiding the injury.

•
Cardozo is careful to say that he is using the principle of Thomas, not the actual result. (which comes out the other way) 

•
Devlin and Statler – dangerous objects require duty of manufacturer – these cases extend the rule of Thomas v. Winchester
TEST: if the product is reasonably certain to place life and limb in danger, and the manufacturer has added knowledge that the product will be used by persons other than the direct purchaser, the manufacturer has a duty to make it carefully (p. 542)

•
in this case the test is satisfied: automobiles are reasonably certain to place  life and limb in danger, and Buick had knowledge that persons other than the dealership would be using the car

•
Holding: affirmed for plaintiff MacPherson – Buick had a duty and is liable

POLICY: Henderson (Tort Stories) shows how Cardozo minimized the facts in order to do away with the privity rule.  Cardozo does not like the privity doctrine, and he sees this as a tipping point in US history – we need a new legal regime because of change in society.  The principles of Thomas, that the danger must be imminent, do not change, but the things subject to the principle do change – they are whatever the needs of life in a developing civilization require them to be.

“ANALYZING DUTY PROBLEMS IN NEGLIGENCE LAW” (SUPP 1, 113)

Steps in analyzing duty:

Step 1: assume that all persons/businesses owe a general duty to exercise reasonable care for the safety of others.  See Andrews dissent from palsgraf or heaven v. Pender (131)

Step 2: consider if anything in the facts or relationship of the parties heightens, reduces or eliminates the general duty of care:


A.  Heightened Duties, e.g. doctor patient relationship


B.  Diminished Duties, e.g. owners and tresspassers


C.  Eliminated Duties, e.g. no duty to rescue rule (see harper); police no duty (see


Riss)

Step 3: if the level of duty is changed by the facts, ask if there is something else in the facts or relationships of the parties that reinstates the general duty.


A.  if the defendant’s act creates a peril (see rest. 2d§321,322 pg136-137)


B.  once a rescue attempt has begun, a duty is present not to unduly abandon it.


C.  Reliance can be upon an undertaking, e.g. if the doctor in hurley had been the


family doctor it might have been different.

2.  PHYSICIAN’S DUTIES (122-129, 158-170)

MEDICAL MALPRACTICE 

A doctor or other professional is required to have the same skill and learning as average members of the profession and to apply that skill and learning with the same care as is generally exercised by other members of the profession. 

MATTHIES V. MASTROMONACO (122)

 •
doctor prescribed bed rest as appropriate treatment
•
plaintiff argues lack of informed consent – doc didn’t make Matthies aware of surgery option

•
trial court ruled for D; P appealed; appeals court reversed for P

•
this is a negligence case as opposed to a battery case

•
right of self-determination paramount – p. 125 (canturbury): what would a prudent person in the patient’s position have decided if suitably informed of all perils bearing significance?

•
is the doctor required to discuss options with the patient that he/she doesn’t feel is the best course of treatment?

•
doctor/patient relationship based on trust and expertise, but patient should make the ultimate decision (shared responsibility)

•
doctrine of shared responsibility – patient provides info, doctor has duty to evaluate info and disclose ALL courses of treatment that are medically reasonable under the circumstances. (p. 124 top) 

•
HOLDING: Supreme Court of NJ affirms appeals court ruling for Plaintiff

•
Caveat: too much information can undercut informed consent because patient can become confused 

Obligations to protect a third party:

TARASOFF V. UC REGENTS (158)

•
Defendant Dr. Moore is a psychologist at UC treating Podder.

•
Podder tells D he’s going to kill Tarasoff

•
D tries to talk him out of it, then releases him.

•
Podder kills Tarasoff

•
Tarasoff’s family sue Moore for breach of duty of care: didn’t warn her.

•
Issue: does def owe pl duty of care?

•
ROL: avoidance of foreseeable harm which requires the control of another’s behavior requires some special relationship with the dangerous person.

•
in this case violence was foreseeable and thus there was a duty of care.

•
ruled in favor of Tarasoffs

“ETHICAL HEALTH: OBLIGATIONS OF HEALTH CARE PROVIDERS” (?)

3.  PROTECTING OTHERS: SPECIAL DUTY ISSUES (170-179, 185-190, 225-234)

RANDI W. V. MUROC USD (170)

•
Def referred Gadams to pls school district despite complaints.

•
Gadams sexually assaulted pl.

•
pl sues defs for liability in failing to exercise reasonable care in reccomending gadams

•
Issues: Duty of care to pl? breach of duty by misrepresentations or false info?

•
1: because of forseeability, defs did owe a duty to pl not to misrepresent gadams’ qualifications.

•
2: found defs recommendations misleading

•
Court upheld claims of negligent misrepresentation and fraud but dismissed negligence per se.

PFC for fraud and negligent misrepresentation: see restatement 2d pg. 171

REYNOLDS V. HICKS (185)

•
nephew of groom at a wedding got drunk and  caused a car accident, injuring Pl

•
social host liability holds the host responsible if a minor gets drunk and gets hurt

•
pl argued that social host liability should be extended to include third persons

•
court declined to extend the liability because private hosts should not be held to the same standard of care to prevent a minor from drinking as would be a vendor

RISS V. NYC (226
•
P had sought police protection from her ex boyfriend who was stalking and threatening her

•
Court says police are not liable – no duty to rescue

•
Issue of resource allocation: court does not want to get into the business allocating city resources – that’s for the legislature

•
As a general rule, there is no police deployment with respect to individuals

•
Court does not want to be in charge of the deployment practices of NYPD

•
Dissent argues that its not a resource allocation problem because courts hold other divisions of municipalities liable for other kinds of -city services (highways); also, causation is also an issue to consider, regardless of duty)

4.  PREMISES LIABILITY (190-214)

CARTER V. KINNEY (190)

•
Kinneys hosted a bible study group at their house and is injured

•
Carters go to Kinneys house

•
Mr. Carter slips on patch of ice in driveway

•
Carter is a licensee because he was a social guest; Kinneys were not receiving any benefit from Carter’s presence in their house

•
Court refuses to deem Carter an invitee – there was not a public invitation because it was limited in scope to the bible study group

•
Plaintiff argues that Kinneys were receiving a benefit in the sharing of ideas – but court identifies this intangible benefits idea as the hallmark of licensee’s permission to enter (p. 193)

•
Court affirmed summary judgment for Ds

•
Categories keep predictability – easier for juries to assess liability

HEINS V. WEBSTER COUNTY (197)

•
court throws away the categories

•
Heins going to visit his daughter on her lunch break at the hospital

•
P tries to wiggle into invitee category by saying he went to the hospital to discuss playing Santa

•
But P is labeled a licensee according to the traditional doctrine because on this visit he was purely a social guest

•
Court sees that the distinction is completely unfair in such fact-based analyses – goes against modern social mores 

•
The categories are relics of feudalism and we don’t need them in an urban industrial society

•
Court holds hat owners and occupiers only have the duty to exercise reasonable care in the maintenance of their premises for lawful visitors  

foreeability test p. 201

i. the foreseeability of possibility of harm

ii. the purpose for which the entrant entered the premises

iii. the time, manner, and circumstances under which the entrant entered the premises

iv. the use to which the premises are put or expected to be put 

v. the reasonableness of the inspection, repair, or warning

vi. the opportunity and ease of repair or correction or giving of the warning

vii. the burden on the land occupier and/or community in terms of inconvenience or cost in providing adequate protection

POSECAI V. WAL-MART (206)

•
posecai robbed at gunpoint in sams club parking lot.  No security

•
claim for negligence upheld by trial and appeals court because business had a duty to provide security because the robbery was forseseeable.

•
supreme court notes that this is the majority rule in other states, but discusses how to determine forseeability.  Notes that this is distinct from the general lack of duty to protect from the actions of third parties.

•
specific harm rule too restrictive (need to protect from imminent danger on ones property)

•
prior incidents test is better but can be applied inconsistently by courts

•
totality of the circumstances test good but the court thinks its too broad

•
balancing test is finally decided on.  Basically weighs forseeability against the burden of the duty… aka cost benefit analysis.

•
in this case supreme court applied the balancing test and held that sams had no duty to posecai because of the “low level” of forseeability of the crime.

IV.  INJURIES AND DAMAGES

1.  EMOTIONAL PAIN (261-278, 282-291)

FALZONE V. BUSCH (261)

•
near-auto accident, plaintiff sues for fright

•
court overturns ruling in Ward (no liability without physical injury– that ruling doesn’t hold for three reasons (p. 263):

•
the impact requirement had led to ridiculous results (dust in eye)

•
courts have to deal with fraud and speculation all the time anyway

•
other jurisdictions that have adopted the rule have not been flooded with litigation •
plaintiffs still have to prove all the other elements of a tort; must be a reasonable
fear of immediate injury with some physical manifestation of the emotional injury

•
holding: reversed for plaintiff

METRO NORTH COMMUTER RAIL V. BUCKLEY (270)

•
Railroad worker exposed to asbestos sues for emotional distress even though he’s healthy.

•
US supreme court holds he cannot recover damages unless he exhibits symptoms of disease.

PORTEE V. JAFFEE (282)

•
Pl’s son died while trapped in D’s elevator

•
claims emotional damages for neglignece like in Falzone.  

•
Dillon/Portee (minority) p. 284

· Dillon test: CA Supreme Court identified three factors which would determine whether an emotional injury would be compensable because “foreseeable”

a. P located near scene of accident

b. Sensory perception of the accident

c. P and victim closely related

•
Portee – court adopts Dillon, but adds a fourth requirement – death or serious injury of victim as a result of the accident
· Thing – p. 287 – three factors in Dillon as defining elements, not guidelines; mother neither heard nor saw accident involving her child but was told about it; no compensation (no sensory perception with respect to the accident)( the Dillon test is not that broad – courts use discretion
“A BREAK IN THE SILENCE” (SUPP 2, 1)

2.  LIFE AS AN INJURY (325-340, 128-129)

Wrongful conception, birth pregnancy or life claims.  

EMERSON V. MAGENDANTZ (326)

•
Pl got her tubes tied by Def doctor.

•
became pregnant anyway, sued Dr.

•
Child had birth defects.

•
court notes the majority rule recognizing a cause of action for negligent performance of a sterilization procedure

•
court granted limited recovery of damages for all medical costs, loss of consortium, emotional distress, loss of wages, prenatal and post natal care, but NOT child rearing costs as the court argues they could give the child up for adoption  

•
Dissent thinks pl should get full recovery because their right not to have a child was infringed upon.

3.  COMPENSATORY DAMAGES (679-693, 695-710)

Compensatory damages are intended to restore a victim of negligence as closely as possible to the state which they were in before the negligent act or omission occurred.

SEFFERT V. LA TRANSIT LINES (680)

Defendants appealed an $187,000.00 damage award to a plaintiff whose foot was severely injured.  Jury award upheld.

MCDOUGALD V. GARBER (697)

Jeep hit by giant tire.  Held that the accident would not have occurred but for the failure to exercise reasonable care on the part of the person in control of the instrumentality.  P does not have to eliminate all possible causes, only has to provide evidence based upon which reasonable persons can say its more likely than not there was negligence associated with the event.

•
Question of whether or not damages for loss of enjoyment of life should be separate and in addition to damages for pain and suffering.

•
court finds that excessive compensatory damages become punitive, which is only allowed in the case where there is malice or intent beyond negligence.

“JURY’S VIOXX AWARD: NOT SO TEXAS-SIZED AFTER ALL” (SUPP 2,3)

V.  AFFIRMATIVE DEFENSES TO NEGLIGENCE

1.  CONTRIBUTORY NEGLIGENCE, LAST CLEAR CHANCE AND COMPARATIVE NEGLIGENCE (435-444, 457-460)

•
The elements of contributory negligence mirror negligence: duty to self, need proximate cause, etc.

•
traditional contributory negligence jurisdictions see CN as a total bar to recovery

•
Limitations:

•
if the Defs actions go beyond negligence to recklessness, etc.  The defense must be equally serious such as contributory recklessness.

•
if the last clear chance to avoid the injury was on the part of D, not P.

•
Comparative negligence
•
dividing up liability amongst parties as a percentage.


UNIFORM COMPARATIVE FAULT ACT (441)

“THE LAW OF TORTS, 2D” (SUPP 2, 5)

“HOW TRAD CONTRIB. NEG. WAS UNDERMINDED W/O BEING OVERRULED” (SUPP 2, 7)

2.  ASSUMPTION OF RISK (460-483)

A.  Express Assumption of Risk

•
2 questions:

•
1: will a court enforce a contract even if it’s clearly drafted, given the type of activity involved?

•
2: is so is the contract sufficiently clear?

DALURY V. S-K-I (461)

•
express contract, paternalistic matter of public policy

•
Dalury signed standard for releasing ski resort from any and all liability

•
Dalury hurt by a metal pole protruding from the snow

•
Court agrees with D that release was quite clear in its terms

•
But court holds the agreement is unenforceable because it violates public policy

•
Court uses Tunkl factors – p. 462: an agreement is invalid if it exhibits some or all of the following characteristics: (court will not allow affirmative defense of assumption of risk)

•
suitableness of business for regulation

•
importance of service to public

•
service open to public

•
bargaining strength of parties

•
whether agreement is in the form of standard adhesion contract

•
whether the victim is under control of the party offering the contract

•
Contexts in which courts have invalidated these agreements – classic release for a sports activity; usually no bargaining power for participants – if they want to play they have to sign the form; is there an alternative to signing the form?

•
Distinction from Jones – no duty to the public involved in air service for a parachute jump

•
Court in Dalury articulates a totality of circumstances test because Tunkl asserts that the activity must be a necessity

•
Is Killington a public enterprise? Not really, but the aggregate of the private transactions make up a public identity

•
POLICY: Court stresses that only Killington has the ability to prevent this kind of accident from happening – loss spreading idea – pass on costs to thousands of customers 

•
A skier on the premises is a business invitee – there is a duty to make the premises safe; should not be able to contract yourself out of this duty

•
Holding: for P

B.  Implied Assumption of Risk

MURPHY V. STEEPLECHASE AMUSEMENT (469)

•
No contract, no written words
•
Patrons assume the risk of the activity
•
Most famous implied assumption of risk case ever – Cardozo opinion
•
P was a healthy young guy, with his friends, watched others on the Flopper get bounced around
•
Cardozo thinks P was a thrill seeker
•
P claims he stepped onto the ride and there was a sudden jerk and he fell hard 
•
Cardozo says P got exactly what he paid for – he got flopped
•
Tort Stories: this is a dangerous ride! Conveyor belt running at 7mph. Cardozo oversimplifies the image.  Cony Island during this period was filled with all kinds of thrill seeking games, stands, rides, etc.  A place for the young vigorous types. Not for Cardozo.  There was another case involving a different ride, where plaintiffs fell off wooden horse after the stirrups broke.  The court (including Cardozo) held that the park was liable because the fun did not come from being thrown off the horse
•
The plaintiff tries to make the argument that there was extra risk in the ride. Sudden jerk was not expected – supposed to be more constant. Also, P asserts that he fell upon wood and not padding.  Cardozo rejects this because the P’s complaint does not assert this, but only that D’s negligence is based upon a sharp and sudden jerk.
•
Courts won’t allow implied assumption of risk in cases where the inherent nature of the game is too dangerous – if there was a Spiked Flopper, there would have been liability.
DAVENPORT V. COTTON HOPE PLANTATION (476)

•
Pl falls on stairs that Def didn’t replace the lights on

•
trial court holds for D, citing assumption of risk and contributory neg. appeals ct. reversed

•
supreme ct. of SC ponders whether assumption of risk can bar recovery in a comparative negligence system.

•
4 requirements to assumption of risk: Pl must have knowledge of the facts creating a danger; must know of the danger; must appreciate the nature and context of the danger; and must voluntarily expose themselves to the danger.

•
majority rule holds that assumption of risk is not a complete bar to recovery.

•
primary vs. secondary implied assumption of risk

•
Primary:  When the pl impliedly assumes those risks that are inherent in a particular activity: see cardozo and coney island flopper case.

•
Secondary: when the pl knowingly encounters a risk created by the defendant’s negligence.

•
express and primary implied A of R are compatible with comparative negl.

•
court adopts the west Virginia model of not allowing A of R as a bar to recovery and only allowing a jury to consider the pls negl in assuming the risk.

•
holds that pl is not barred from recovery unless the degree of fault is greater than D’s.

“LEGAL EFFECT OF ACCEPTANCE OF TICKETS…” (SUPP 2, 9)

VI.  INTENTIONAL TORTS

1.  THE IDEA OF INTENT, ASSAULT AND BATTERY (864-872)

Spectrum from Negligence, through Recklessness, to Intentional harm.  When there is intent then the D is barred from using a defense of contributory negligence or contributory recklessness.  Furthermore, punitive damages may even be awarded in such cases.

GARRATT V. DAILEY (865)

“Court must examine intent of D, and D has burden of proof.”  P, Ruth sued for her broken hip, D, Brian for pulling a chair out from under her.  P wants to prove battery, because the negligence claim dependant on a 5 year old would not survive.  Remanded.  Trial court needs to examine the intent of the D.  Did Brian intended Ruth to make contact with the floor?  Intent to make contact the burden is on the D to show that D did not intend to make contact.  Because D violates the status-quo, he has the burden to prove consent and intent.  The Restatement and the courts, have wrestled with the meaning of “intent.”  It must be volitional and not reactionary = Harmful or offensive contact.  No punitive damages, because negligence was not intentional, wanton, or willful.  Courts will ask if D denies intents, whether contact was reasonably certain because of the action.
VOSBURG V. PUTNEY (SUPP 2, 11)

•
kid lightly kicks classmate on the shin under the table

•
does this constitute an offensive touching? Yes because there was no other purpose for the kick.  Violation of P’s personhood – doesn’t have to be a violent violation.

•
Eggshell skull rule comes in – P had pre-existing condition, D liable for the entire injury

•
If this had happened on the playground it would not have been a battery because there would have been implied consent during a game that kids were playing. But it’s context specific – the kids were in the classroom.

“INTENT IN THE LAW OF TORTS” (SUPP 2, 15)

BARBARA A. V. JOHN G. (SUPP 2, 19)

•
D attorney representing P client in her divorce case

•
attorney and client have two sexual encounters
•
D told her he could not get her pregnant – a big lie – she did get pregnant
•
P’s claim is battery, and D’s defense is consent
•
Did P consent to this level of risk? No – she consented to unprotected sex with a sterile man, not unprotected sex with a virile man
•
Court finds for P – nature of the relationship (attorney-client) really disturbs the court
“PFC OF THE TORT OF BATTERY” (SUPP 2, 23)

1. an act by the defendant

2. done with forbidden intent, i.e. the intent to bring about a contact or an 

     imminent apprehension of a contact with the person of another.

3. a harmful or offensive contact occurs

4. with the person of another

5. resulting from or caused by the defendants act

6. the contact is unconsented.

Consent is often treated as an affirmative defense to be proved by the defendant.

2.  INTENTIONAL INFLICTION OF EMOTIONAL DISTRESS AND HARASSMENT (888-899, 905-910)

TEST FOR INFLICTION OF MENTAL DISTRESS
    1.  intentional/reckless conduct

    2.  cause of action must be outrageous behavior 

    3.  causal connection between intentional act and emotional harm

    4.  severe distress actually caused
WOMACK V. ELDRIDGE (889)

•
The defense attorneys for a molestation case tried to raise doubt by flashing pictures of other employees as potential suspects.  One of the other employees who’s picture was shown is now implicated.  He has a shadow cast over his reputation.  Not a deformation case, but sues for intentional infliction of emotional distress.

•
Court finds that that this can be considered as an intentional infliction case and sends it to a jury.  The deceipt may be enough to make it extreme and outrageous.

HUSTLER MAGAZINE V. FALWELL (905)

•
Hustler makes fun of Falwell.  Falwell claims defamation, Hustler claims free speech.

•
The court rules that this is a parody and not defamation.  It was not meant to be taken as true and no one would really believe the claims.  There is also an assumption of risk in being famous.  The court was able to get around this without making a constitutional issue out of it.

AGIS V. HOWARD JOHNSON (SUPP 2, 25)

WIGGS V. COURSHON (SUPP 2, 29)

•
Black family on vacation is severely insulted by waitress.

•
The behavior is borderline extreme and behavior.  Plaintiffs only win because of old common carrier laws.
IRVING V. MARSH (SUPP 2, 33)

•
Black man is insulted by clerk while picking up order.

•
Insult does not rise to the level of intentional infliction of emotional harm.  Not outrageous or extreme enough.
LOGAN V. SEARS ROEBUCK (SUPP 2, 35)

•
While on the phone with Sears, the associate made a homosexually discriminative comment.

•
Insult does not rise to the level of intentional infliction of emotional harm.  Not outrageous.  Not severe.

“OUTRAGEOUSNESS, OBJECTIVITY AND THE REASONABLE PLAINTIFF”(SUPP 2, 37)

3.  AFFIRMATIVE DEFENSES (910-922)

A: Consent

HART V. GEYSEL (911)

•
underground fight taking place
•
statute prohibiting prize fighting
•
majority rule – consent is no defense to an action to recover damages
•
fight was not in anger
•
court adopts minority rule (even though the fight was not in anger) – P consented to the fight and so must live with the consequences
holding for D – no liability

B: Self Defense

COURVOISIER V. RAYMOND (914)

•
you can still use self defense rule when you are mistaken, but you have to honestly and reasonably believe you were in danger

•
issue in this case – was D’s belief he was in danger reasonable?

•
Burglars attempt to rob D, D shoots in the air to get them away

•
Crowd milling around outside

•
Police officer steps out from the crowd, D shoots him in the belief that he was one of the burglars

•
D was in genuine and reasonable fear for his life, even though he was mistaken about the identity of the police officer

•
The consequences of the mistake fall on the victim

•
Holding: new trial

C: Protection of Property

KATKO V. BRINEY (917)

•
D sets up spring-gun trap in his boarded up house (not actually a resident of the house) as self defense of property (D has been repeatedly robbed and victimized and wanted to keep people out

•
P breaks into the house to rob it and is shot by the spring gun

•
D says he did not mean to cause serious harm or death – majority does not buy this – it was a spring gun! Of course it is going to inflict serious bodily harm.

•
The spring gun is disproportionate to the right to protect property

•
Higher value of human life than property

“MISTAKEN SELF DEFENSE” (SUPP 2, 39)

VII.  STRICT LIABILITY

1.  TRADITIONAL DOCTRINE: ULTRAHAZARDOUS ACTIVITIES (498-505, 511-518, 520-539)

FLETCHER V. RYLANDS (498)

•
Fletcher sues Rylands for damage to his mines

•
No unreasonable conduct on Rylands’ part

•
Rylands’ reservoir burst and water injured P’s mines

•
Court holds Rylands strictly liable for the damage

•
Court makes reference to cattle cases, where owners were held liable for damage that their cattle did in the absence of unreasonable conduct

•
D Rylands’s reservoir was “not naturally there”

RYLANDS V. FLETCHER (503)

•
higher court – affirms for P

•
Rylands’ use was non natural

•
Natural use is broader – you can use an oil drill in its natural manner even though it was not naturally there.

•
“non-natural use”

INDIANA HARBOR BELT RAIL CO. V. AMERICAN CYANAMID (511)

•
Judge Posner – Law and Economics 

•
Application of §520 analysis

•
P claims the production of the chemical is the abnormally dangerous activity in and of itself

•
Posner sees this as a problem – all chemical manufacturers would be liable for simple production

•
Posner believes the wrong defendant is before the court – the transporter of the chemical, not the manufacturer, is the proper defendant

•
Guille v. Swan – paradigmatic case for strict liability; essence of hot air ballooning is that it was difficult to control even when operator acted reasonably; the case meets all the requirements of §520; 

•
Posner sees “inability to eliminate the risk by exercise of reasonable care” as the most important factor in the analysis ( the only reason to have strict liability is when this factor is applicable

•
Essence of tort law is negligence – when it is workable, there is no need to switch to strict liability

•
Posner does not see this case qualifying under §520 – rather, he says it was caused by carelessness, i.e. unreasonable conduct – therefore it is ripe for NEGLIGENCE, NOT STRICT LIABILITY. The transportation of a hazardous material, when handled carefully and reasonably, avoids the accident. 

•
POLICY: There is a larger social/economic issue: the railroad went through an economically depressed minority area (Chicago/St. Louis). Posner dismisses this – Chicago is a hub and has many spokes – efficiency dictates the hub will be in a densely populated area; efficiency trumps rights

•
Basically, Hackney hates Posner.

Yukon, p. 517

•
court rejects §520 approach – and takes an absolutist view of the enjoyment prong

•
explosion of a building used to store explosives

•
court insisted that the use and storage of dynamite warranted the imposition of strict liability no matter how valuable the activity might be to the community

•
rejects Allen line of thought where the government argued “well we had to drop the bomb somewhere.”

Defenses: Assumption of Risk
•
contributory negligence is not a defense to strict liability except when the plaintiff’s conduct involves knowingly and unreasonably subjecting himself to the risk of harm from the activity

“THE IDEOLOGY OF ENTERPRISE LIABILITY” (520)

“GOALS ORIENTED APPROACH TO STRICT LIABILITY FOR DANGEROUS ACTIVITIES” (525)

“ECONOMIC ANALYSIS OF LAW” (535)

“JUSTIFICATIONS FOR ENTERPRISE STRICT LIABILITY (SUPP 2, 85)

“THE COASE THEOREM” (SUPP 2, 47)

2.  PRODUCT LIABILITY (546-556)

ESCOLA V. COCA COLA BOTTLING OF FRESNO (546)

•
plaintiff injured when coke bottle broke in her hand

•
P can’t prove any unreasonable conduct – used res ipsa loquitor to say that the broken bottle was evidence from which negligence could be inferred

•
The majority affirms the trial court’s judgment for plaintiff on res ipsa loquitor grounds

•
Judge Traynor, in his concurrence with the judgment, disagrees with the reasoning of the majority:

•
Traynor says res ipsa loquitor not applicable because this is not a negligence case, but rather a strict liability case

•
Traynor, unlike Posner, wants to move the court away from negligence and toward strict liability

•
Doctrinally, these consumer cases are governed by an implied warranty of fitness between retailer and consumer, in which consumer sues retailer, and retailer sues manufacturer

•
Why go through this? Instead, consumer should be able to hold manufacturer directly liable

•
Traynor points to the food cases where manufacturers were held strictly liable

•
At this point in time, consumers are far removed from manufacturers, but still use advertising to reach consumers

•
POLICY: Deterrence argument – we want to reduce the level of accidents; the manufacturer is in much better position to make the product safe than is the consumer

•
Loss spreading – an individual consumer is a bad loss spreader, as opposed to the manufacturer, who can spread the costs to the product price for all consumers

•
Similar to Cardozo’s opinion in MacPherson
“BASIC FRAMEWORK FOR ANALYSING PLAINTIFF’S STRICT PRODUCTS LIABILITY CASE” (SEE SUPP 2, 49)

3.  MANUFACTURING DEFECTS (556-581)

PFC:

1. Defect in product when it left the manufacturer/dealer—


a. Anyone in distributive line can be held liable


b. Encourages inspection 


c. Covers all sellers of any defective product

2. Defect Caused Injury—“but for” defect, no injury would have occurred.

a. defect must be unreasonably dangerous when defective product reaches consumer (bystanders covered, can bring cause of action)

b. Once P proves that defect was substantial factor in injury, burden shifts to D to prove that it was not.

3. Product was defective when it left D’s control

DEFECT IN MANUFACTURE:
D wants to make X, makes Y instead, defect causes injury.  Manu. is strictly liabile when defect is introduced 

at later stage in distribution.  Easy to prove, if product deviates from intended design

Not present in whole line, latent defect.  People look to buy standard products w/standard safety features

DESIGN DEFECT:
 Product made according to specs, but still unreasonably dangerous (motorcycle w/o brakes)

 Defective in design when foreseeable risks in harm instructions/warnings

 Omission renders product not reasonably safe. Could have been reduced/avoided by reasonable alternative

design (RAD) by seller or distributor.  P must prove defect, and proximate cause from defect to injury

Product is unreasonably defective if average consumer would conclude that danger would preclude utilization whether danger is known or unknown.


PRIOR GUILDELINES/TEST

1. Ordinary Consumer Expectation (OEC) Test. Ordinary person’s expectation of its effects


2. Reasonable Seller Test: RS would not manufacture product if it knew of defect

3. No RAD to reduce or eliminate risks (cannot create another risk; must reduce or eliminate risk only); liable when RAD exists that could diminish the aspect that injured P.



4. Risk/Utility Test


Gravity of danger posed by design


Likelihood that harm will occur


Feasibility & cost of safer alternative

SOULE V. GM CO. (559)

•
consumer contemplation test does not make sense again – consumers do not pay attention to the floor board in a new car – not within the parameters of consumer contemplation

•
error to instruct jury on consumer contemplation test, but not a reversible error because there was enough expert testimony to make the jury knowledgeable 

1.Campbell – p. 566 – bus passenger thrown from seat and injured during a sharp turn; P claimed defective design because there was no grab bar – court agreed and held that consumers would expect a grab bar on public bus
1. Pruitt – airbag deployment at low impact; court refused to charge on consumer expectation test because it is a more technical issue that requires experts
2. Morton – consumer contemplation works here 
3. **if there is something about the alleged defect that is hidden and non obvious, use ‘excessive preventable danger’ test which burdens the defendant. 
CAMACHO V. HONDA MOTOR CO. (572)

•
motorcycle rider gets legs hurt in accident, sues Honda for design defect: not having state of the art leg gurards

•
trial court granted Honda summary judgment, appeals court affirmed

•
Colorado supreme ct. reversed and remanded.

•
Honda’s defense that motorcycles are inherently dangerous, and thus they should be exempt from liability under the crashworthiness doctrine.

•
it is not unreasonable for the consumer to expect a product to be as safe as the state of the art.

HALLIDAY V. STRUM, RUGER & CO. (SUPP 2, 51)

•
5 year old gets killed playing with his dad’s gun, mother sues manufacturer of gun

•
court finds for manufacturer because there was no design defect and the warnings were adequate.  The kid was only 5 and the parents should have kept the gun locked up as per the warnings.

“COMMENTS TO RESTATEMENT 2D” (SUPP 2, 57)

“SEC. 6 RESTATEMENT 3D ON PRODUCTS LIABILITY” (SUPP 2, 61)

4.  DUTY TO WARN (581-605)

INSTRUCTIONS AND WARNINGS
Defective in warnings/instructions when foreseeable risks of harm posed by product could have been reduced/eliminated by provision of reasonable WARNING.  Over-labeling/improper labeling also detract from effectiveness of warnings (You can’t get away with selling defective product by sticking a warning on it)

DETERMINING WHETHER A WARNING IS NEEDED:

Common knowledge


One knows or should know


MFG knows about danger and consumer does not

Required: When MFG knows product is unsafe & danger is not open & obvious to consumer, defect is absence of warning

PROPER WARNING: (clear & understandable)


Indicate scope of danger


Communicate seriousness of danger


Physical aspects sufficient to give adequate notice


Must convey consequences


Means of conveyance must be adequate (question of fact)

HOOD V. RYOBI AMERICA (582)

•
P bought power saw

•
Came with a lot of warnings not to take the blade guard off
•
P takes the guard off anyway, and the blade flew off the saw and injured P
•
P did not expect such a consequence – the warning did not say that could happen. He thought the warning was only to prevent him from cutting his fingers or clothes
•
P assumed some risk when he took off the guard, but did not assume the risk of what he got
•
Court rules for manufacturer – too many warnings of every possible consequence lose their force – people will not pay attention to extremely long and complicated warnings
•
Not a very sympathetic plaintiff - P should have exercised more care. 
Cotton – p. 588 – P hurt when propane tanks on job site exploded; P argues that labels were inadequate. Court rejects claims.

EDWARDS V. BASEL PHARMACEUTICALS (592)

•
P’s husband used prescription nicotine patch and kept smoking, had a nicotine-induced heart attack and died 

•
court ruled that this is an exception to the learned intermediary rule because FDA required warning to be given directly to the patient. 

•
Manufacturer should have directly warned consumers that smoking while on the patch was bad. 

•
Court piggybacking on federal FDA rule.

VASSALLO V. BAXTER HEALTHCARE (597)

•
P had silicone breast implants; 

•
MA Supreme Court changes from hindsight approach in which D was liable (goal was to induce conduct) to majority of states’ approach in which D’s defense is that D only responsible for what it reasonably knew at the time of distribution 
“COMMENTS SEC. 2, RESTATEMENT 3D ON PROD LIABILITY” (SUPP 2, 65)

5.  DEFENSES (489-497, 605-614)

DEFENSES TO PRODUCT LIABILITY

“STATE OF THE ART” defense—unknowable at the time, but they still have continuing duty to warn 


COMPARATIVE FAULT OF PLAINTIFF

CONTRIBUTORY NEGLIGENCE: If P failed to heed warning, recovery would be reduced

PRODUCT MISUSE: If misuse is foreseeable, there is a duty to warn.  If not foreseeable, so abnormal that an ordinary consumer could not foresee the injury, THEN it’s a defense to product liability.

ASSUMPTION OF RISK: If you see defect and you use it anyway, you hve assumed the risk and ther is no liability on manufacturer.

Preemption:

GEIER V. AMERICAN HONDA(489)

•
There’s a federal statute which requires certain types of vehicles to have airbags

•
Geier sues Honda for not having airbags in the accord even though it’s standardly available.

•
US supreme court held that the statute preempted the common law tort claim because Honda was in compliance with the statute.

•
court affirms appellate decision in favor of Honda.

Comparative Fault:

GM V. SANCHEZ (605)

•
deceased failed to fully place the gear in park, and instead it was in neutral

•
car slips into reverse, pins him, he bleeds to death

•
owners manual stated that driver must take care to put car in park gear

•
court says drivers are in better position to exercise duty of care – deterrence policy rationale

•
post-defect, you are still responsible to act reasonably (don’t leave a car idling)

•
court holds comparative negligence stands

•
Would Hawk come out differently under Sanchez? Probably, because pilot had a duty to act reasonably (pre-flight check). However, pilot did not have duty to discover the actual defect of no oil

VIII.  TORT ALTERNATIVES

1.  TORT REFORM AND ALTERNATIVES (787-792, 841-863)

“SOME THOUGHTS ON THE EFFICACY OF A MASS TOXICS ADMIN…” (842)

“THE QUEST FOR FAIRNESS” (SUPP 2, 69)

2.  VACCINES AND INJURIES 

HANDOUT: “THE VACCINE DILEMMA”
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