EVIDENCE

	Introduction


Relevant rules: 

· 101: Extent to which rules govern.

· 102: Purpose of Rules:

· secure fairness in administration

· elimination of expense and delay

· promotion of growth and development 

· to ascertain truth
· proceedings justly determined
Different meanings of Evidence:

· Proof—stuff offered at trial

· Rules (FRE and case law)

· What juries take to deliberating room

What is not Evidence?

· Arguments by attorneys

· Judge’s instructions

Direct Evidence: Does not require an inference to be relevant

Circumstantial evidence: Requires an inference to be relevant

*Either sufficient to prove case!

Categories of Evidence

1. Real - physical, tangible

2. Representative – not formally admitted, used to explain evidence (eg, diagram, chart, etc.)

3. Testimonial – “viva voce”

Federal Rules of evidence adopted in 1975

Foundational elements: Prerequisites to admissibility.  Right foundational ingredients must be shown before evidence is admitted.  Judges become the gatekeepers of evidence.

Three stages of Trial  -- FRE governs only Trial Phase:
1. Pre Trial:  gathering evidence.

2. Trial:  what finder of facts gets to hear, what is offered before them.

3. Deliberations:  what jury does with evidence offered before them.

*FRE does not govern all trials, i.e. in bail hearings, sentencing, FRE do not apply.

· When evidence admitted at trial, Factfinder does not have to believe it, they can give any weight to it, can accept some or none of the evidence.

· Distinction between evidence and facts.  Finder of Fact determines fact from the evidence presented.

· Evidence rules are more effective in controlling the information that reaches jurors than they are in controlling how jurors will react to evidence once they've heard it

	Reversible Error
	Harmless error
	Plain Error

	Would result in a miscarriage

of justice - justifies reversal
	Not sufficiently prejudicial, not

reversal
	Requires reversal of conviction,

not object to at trial, but

affect (, fundamental right


	The Roles of Judge, Jury and Attorney at Trial


Relevant rules:

· 103: Rulings on evidence
· 103(c): Proceedings should out of hearing of jury to the extent practicable to prevent inadmissible evidence from being suggested to jury.
· 104(a): Questions on admissibility decided by judge, not bound by FRE except with respect to privileges.  Does not decide credibility—this is for jury. [Judge decides by preponderance of evidence].
· 104(b): Conditional relevance OK is “sufficient to support finding of fulfillment of condition.” (std lower than preponderance of evidence). 
Role of the Judge:

· Judge is the gatekeeper.

· Rules on questions of admissibility

· Determines: 1) the qualification of a person as a witness, 2) existence of a privilege, and 3) admissibility of evidence

· Judges make their judgments about the foundational requirements - advocates present their foundational requirement to the judge, who then in turn make determinations as to what the jury get to hear.  

The Role of the Jury:

· Evaluates admitted evidence, applies law and reaches verdict

The Role of the Attorneys

· Trial strategy + create record for appeal

	Relevance


Relevant rules:

· 401:  Any evidence which has tendency to make fact of consequence more or less probable.  (low, low std)
· 402:  Relevant evidence admissible unless excludable.  Irrelevant evidence inadmissible.
· 104:  Conditional relevance (see above).
Relevancy:  How one thing relates to another, relation between an item of evidence and a matter provable in the case.  ACN: It is not an inherent characteristic of a certain fact, but exists only as a relation b/t item of evidence and a matter properly provable in the case.

Probative: To make something more or less likely, creates a chain of inferences to connect evidence to a case.  Only has to make the fact a little more or less likely.  ACN:  "any more stringent requirement is unworkable and unreasonable."

Fact of Consequence: 1) Element of the cause of action, 2) Credibility of witnesses, 3) Background facts.  

NOTE: Historically, motive is considered fact of consequence. 

Knapp v. State (IN 1907)  

F:  ( in murder case.  ( accused of killing man who was trying to arrest him.  ( claims self-defense.  ( stated that heard that mayor had clubbed someone else to death when V was arresting.  ( unable to identify person who made statement.  

H:  Evidence allowed in. 

R:  Competency of testimony dependent on its ability to persuade the judgment. 

	Relevant but Inadmissible—Unfairly Prejudicial Evidence


Relevant rules:

· 403: “ Exclusion of Relevant Evidence on Grounds of Prejudice, Confusion and Waste of Time.”  Relevant evidence may be excluded if its probative value substantially outweighed by UFP.

· ACN:  Exclude evidence only if a limiting instruction will not be sufficient to offset the prejudice. 

· Need for relevant evidence GREATER THAN potential harm that could result from such evidence ( burden on opposing party to show UFP.

Unfair Prejudice:  An undue tendency to suggest decision on an improper basis.  Risk that the jury may not properly assess the evidence and base decision on emotions and not facts.  

Unfairly Prejudicial examples:

1. Probability evidence in criminal case:  Statistical evidence regarding the likelihood that a person with same characteristics committed crime charged.  Usually excluded.

2. Depiction of Violence: “lose your lunch” test. Statistical evidence regarding the likelihood that a person with same characteristics committed crime charged.  Usually excluded.

3. Novel Scientific Evidence: Statistical evidence regarding the likelihood that a person with same characteristics committed crime charged.  Usually excluded.

4. Similar events: Often excluded, not directly on point.  Dissimilarities in the

circumstances between the other events and the event in question diminish the net worth of the

evidence.  Often introduced to prove the following:

· Accidents

· Sales of property or services

· Prior course of dealing between the parties

· Prior custom or usage in the industry

5. Lack of similar occurrence: shown to show a lack of culpability

People v. Collins, (CA 1968)
F:  Woman (V) robbed by purse snatching.  Claimed that blond white woman was the (.  Witness claimed that he saw a white woman jump in car with black man w/ beard.  Prosecutor attempted to use product rule - the probability that a white woman jumping in car with black man w/ beard.  

H:  Evidence of numbers regarding the probability of that happening inadmissible.  

R:  Evidence does not demonstrate that the couple was only couple w/ characteristics. Use of mathwork not enough to convict (.  Guesswork - too much presumption that all factors are accurate.

Old Chief v. U.S. (US 1997)

F:  ( had prior conviction of causing serious bodily injury.  Now charged with felony of possessing a

fire arm.

H.  No introduction of prior conviction.  

R:  UFP outweighs the discounted probative value.  Prior convictions - more similar to the crime on

trial ( ( UFP ( OUT.

	The Examination and Impeachment of Witnesses


Relevant rules:

· 601:  Everyone presumed competent.  

· 602:  Witness cannot testify unless evidence sufficient to show finding that has personal knowledge.  (Except experts, see FRE 703).

· 605:  Judge cannot be witness at trial presiding over.

· 606(a):  Juror cannot testify in trial that s/he is member of jury of. 

· 606(b):  Juror cannot testify to jury deliberations after trial. 

· 607:  Any party may attack credibility of witness, even party bringing. 

· 608(a):  Credibility of witness can be attacked or supported by opinion or reputation but character allowed only if refers to truthfulness or untruthfulness. (Can use extrinsic or intrinsic).

· 608(b):  Can inquire into specific instances of conduct on cross if probative of truthfulness/untruthfulness.  Can only ask about underlying act and not consequence (arrest, etc).  Only intrinsic, not extrinsic. 

· 609:  

· Can only introduce evidence of prior convictions for witnesses if 1) felony and 403 test, or 2) crime was re dishonesty or false statement, regardless of punishment.  

· For accused if 1) probative value outweighs prejudicial effect or #2.  

· For accused, reverses 403 burden—favors accused and not admissibility. 

· More than 10 years old not allowed unless in interests of justice and probative value substantially outweighs prejudicial effect.  

· Juvenile not allowed (some exceptions).  

· Conviction includes jury or judge decision and guilty pleas, and even if never went was incarcerated. 

· 611(b):  Cross limited to subject matter of direct and issues re credibility.  

· 611(c):  Leading questions not OK on direct (and redirect) but OK on cross. 

· 612:  Can use writing (including inadmissible hearsay) to refresh memory; adverse party can inspect and cross-examine. 
· 613:  
· Requires two statements - one before trial, one during.  
· "I don't remember" does not qualify (unless in bad faith).  
· Imports fairness by requiring the contents of the prior statement to be disclosed to opposing counsel.  (FRE 613(a) no longer requires to give witness opportunity to explain or deny contradiction.)  
· Statements are hearsay and not for truth of matter unless FRE 801(d)(1)(a) applies (when statement made under oath).
·  (b) - If you want to use extrinsic evidence for a prior statement - then you must give that person an opportunity to deny/explain.

· 615: Can request witnesses excluded from courtroom (some exceptions).  

Competent: Does the witness have the ability to understand the difference between truth and lie?

Can be competent even if even if not reliable, believable and or under the influence.

Intrinsic: From the witness' own mouth. 

Extrinsic: Another witness, other evidence, documents.  Subject to greater restrictions.  Policy:

because it has a higher potential for wasting time and distracting the jury

“The Rule”:  Request to judge by atty that prospective witnesses be excluded from the courtroom

when other witnesses are testifying

Impeachment of Witness: To attack the witness' credibility or believability.  Purpose is to

undermine the weight that will accorded to their testimony

Foundational Issues: Include 1) ability to understand diff b/w truth and lie, 2) possession of some relevant information, and 3) not a judge or juror. 

	Direct Exam
	Cross Exam
	ReDirect

	· Function to set background, scene and action

· No leading questions

· May get leading questions if it is a hostile witness

· May be allowed for aged, infirm or child witnesses if court determines necessary
	· Limited to the subject matter of the direct examination 

· May address the matters affecting the credibility of the witness

· Leading questions permitted
	· Rules similar to direct

· Allows a rebuttal or exploration of points raised on cross examination


Common Objections to Testimony:

1. Leading questions (questions that suggest an answer; often those asking for yes or no response)   

2. Asked and answered (already by witness)

3. Compound questions (2 or more questions in singles sentence).

4. Questions assuming facts not in evidence

5. Argumentative questions

6. Questions calling for speculation (beyond personal knowledge or inadmissible opinion). 

7. Non-responsive answers (by witness to atty question)

8. Narrative answers (exceed scope of question)

Types of Impeachment (these have developed from common law, not explicit in FRE):

· Contradiction: If witness inaccurate about one fact, then more likely to be inaccurate about other facts.  If witness denies contradiction, may not be proven by extrinsic evidence.  Need not be about a fact that is dispositive of the case

· Bias: Witness shown to prejudiced or predisposed to one party.  Never a collateral matter

· Criminal convictions:  See FRE 609.

· Prior untruthful (bad) acts:  See FRE 608(b) - May not proved by extrinsic evidence.  Bad act = limited to crimes of truthfulness or veracity.  Focus must be on the act, and cannot be on the arrest, conviction, suspension, etc.  

· Testimonial capacities:  Re: (a) perception, (b) memory, (c) narration, (d) sincerity.  May use intrinsic or extrinsic. 
· Prior inconsistent statements: See FRE 613.  Requires two statements - one before trial, one during.  "I don't remember" does not qualify (unless in bad faith).  Imports fairness by requiring the contents of the prior statement to be disclosed to opposing counsel.  (FRE 613(a) no longer requires to give witness opportunity to explain or deny contradiction.)  Statements are hearsay and not for truth of matter unless FRE 801(d)(1)(a) applies (when statement made under oath).  613(b) - If you want to use extrinsic evidence for a prior statement - then you must give that person an opportunity to deny/explain.

· Poor character for truthfulness: See FRE 608. 

Collateral Matter Rule: Use of extrinsic evidence to impeach witness prohibited on collateral matters.  May use extrinsic evidence for non-collateral/important matters.  Non-collateral matters (i.e. evidence gets in for) include: 1) bias, 2) a fact at issue, 3) testimonial capacities, 4) convictions of a crime, 5) reputations or opinion or another witness.  Extrinsic evidence not to be used for 1) contradicting on collateral fact, 2) prior inconsistent statement on collateral fact, 3) prior bad act relating to the witness' truthfulness.

US v. Brackeen (1992) CB 206:  

FRE 609: to be given narrow construction of falsity crimes - to indicate a breach of trust, such as deceit or fraud.  Armed robbery not considered a dishonest crime

US. v. Solomon
R: Factors to consider include 1) similarity between the impeachment felony and the crime charged (greater the similarity, more likely it will be OUT), 2) importance of ('s credibility to the case, 3) nature and date of the impeachment crime, and 4) significance of ('s testimony overall 

	The Hearsay Rule:  Basic Principles


Relevant Rules:

· 801(a):  A “statement,” whether oral, written or an act, if intended, is an assertion.
· 801(b):  A declarant is the person who makes the statement.
· 801(c):  Hearsay is a statement, other than one made while testifying, that is offered for truth of matter asserted.
· 801(d):  Statements which are not hearsay: 1) prior statement by witness and 2) admission by party-opponent.
· 802:  Hearsay is inadmissible unless FRE allows it as nonhearsay, exemption or exception.
Declarant: FRE 801(b) person who makes the statement.  Cannot be an animal or a mechanical device, i.e. camera.  Original author of statement being offered for the truth.  Distinguish between the witness (who made the statement in court) and the declarant (who made the statement).

Out of court: Any statements made other than by witness at trial (even if under oath in another trial, still is hearsay for the trial at hand).

The hearsay dangers: Factors unable to probe for reliability: 

1. Sincerity(tell the truth)

2. Perception (observe)

3. Memory (remember)

4. Communication difficulties

Other types of assertions:

1. Implied Assertions: Reasonable to infer that Declarant intended to assert the fact that utterance is offered to prove.

2. Sub-assertions: Any assertions that can be broken down within one single statement.

3. Invisible assertions:  Implied assertions that neither the question or answer refer to explicitly. 

4. Attributed assertions:  Statements made by one person that are treated as though it was made by a different person, against whom the statement is offered.  See FRE 801(d)(2)—Admissions by party opponents.  

Ways to get statements in:

	Non Hearsay
	Exceptions to Hearsay Rule

	· CL exemptions when not offered for truth

· 801 SL exemptions re prior statements and party admissions


	· 803 exceptions

· 804 exceptions if declarant unavailable

· 807 catchall




	Hearsay Matrix
1) Does evidence constitute an out of court statement?

2) What is the statement offered to prove (look for the truth of matter - what is at issue)?

3) If the statement is offered for a nonhearsay purpose, is that purpose relevant?

4) If the statement is offered for its truth, are any of the numerous exceptions to the hearsay rule available?




	Policy for the Hearsay Rule:
	Policy reasons to abolish hearsay rule:



	· Hearsay rule protects a party's right to cross-examine an adverse witness - adverse party should have the opportunity to meaningful cross exam.  Exclude testimony unless you have an opportunity to cross examine

· Judge, jurors cannot rationally assess hearsay's probative value

· Create witness shop

· More predictable as to what will allowed

· Protects cross examination

· Flexible enough - FRE 807 catch all
	· Can rely on judges and jurors to discount

· FRE 403 allows judge to exclude hearsay when not probative value - statements create confusion, etc.

· Too cumbersome to work

· Already allow so much in anyway




It’s still hearsay even if:

1.  Paraphrased.  Even if one paraphrases, it still can be an out of court statement

2.  Witness’s own statement. When a witness testifies to the witness' own out of court statement, same rules apply.  Want to have opportunity for contemporaneous cross-examination. Witnesses should testify to the event, not to the statement.

3. Inference.  If the inference depends on the accuracy of the out of court statement, the statement is hearsay.

4.  PO Heard. Out of court statement made in the presence of a police officer are still considered hearsay.  

Wright v. Tatham (1838) 

F:  Excluded letters offered to prove dead uncle sane. 

H: "The letter which are offered only to prove the competence of the testator, that is the truth of the implied statements therein contained, were properly rejected, as the mere statement or opinion of the writer would certainly have been inadmissible."  (i.e. because there was an implied assertion in the letters that the writer was claiming that the uncle was sane, this evidence was properly rejected because it was hearsay) 

This proposition has been rejected by the FRE.  If a conclusion about one subject can be drawn from a speaker's statement on another subject, the chances that the speaker made a false statement about the second subject to create a false impression about the first subject are slight.  Also, the writer did not intend to assert that the uncle was sane, therefore not a statement. Allowed because minimal dangers that the assertions are untested.  

(today, letters are an implied assertion which do not constitute a statement, therefore not hearsay and may get into evidence

FRE 801:  Definition of hearsay more narrow - letter probably wouldn't be considered hearsay.  (when hearsay definition narrow, less stuff excluded, more stuff IN)  If not hearsay, then can get into evidence

United States v. Zenni .  

F: Police entered premises, answered phone, callers placed bets.  Prosecution offered calls as circumstantial evidence (want statement in), defense claims they are statements (to be excluded because hearsay)  

R:  Not hearsay when the persons did not intend to make the assertion.  

H:  Calls allowed in to evidence because not hearsay.  

IB: Thinks decided wrong.

United States v. Brown.  

H: Since the gov't agent testimony had to have been based on out-of-court assertions (that the agent had talked to the taxpayer for whom the returns were prepared) they were hearsay and therefore should have been excluded from trial.

	The Hearsay Rule:  Offering statements for Non-Hearsay Purposes


Non-hearsay: Statements not offered for the truth of matter asserted. Neither fixed by CL or SL.  Must show logical relationship b/t claimed non-hearsay use and legal/factual issues in case.  Must also overcome 403 challenge and examine the risk that a jury will improperly use the assertion for the truth of its contents and whether that might outweigh the probative value of the non hearsay statement.

Common Non-Hearsay Uses:

1. Evidence of speaker's state of mind:  Subjective belief may be relevant if  1) declarant's belief a material fact or 2) declarant's belief is circumstantial evidence of the declarant's behavior.

2. State of mind of listener.  An out of court statement offered to prove the relevant state of mind of a listener is non-hearsay. The listener's state of mind may be a material fact or may be circumstantial evidence of behavior (e.g., if the person heard a certain statement, they might be fearful).

3. Verbal act/Words of independent legal significance/Legally operative conduct: The assertion itself is direct evidence of a material fact., e.g.,  defamation, contract - you need to have those statements in to prove the claim, excluding them would make the cause of action inoperable.

4. Contradiction/Impeachment:  Evidence of a witness' out of court statement is inconsistent with the same witness' in court testimony is admissible as non-hearsay.  However, the out of court cannot be offered for the truth of that matter unless it was made under oath (see FRE 801(d)(1)(A)--  If prior inconsistent statement was made under oath, may be admitted for the truth of the matter).

5. Provide context and meaning:  Allowed to help witness appear as credible to factfinders (subject to FRE 403).

NOTE: Motive is historically considered a “fact of consequence.”

	Hearsay Exemptions: Witnesses’ Prior Statements


Relevant rules:

· 801(d)(1)(A): Prior inconsistent statement made under oath that is used to impeach witness may be offered for the truth of that statement.  Need person on witness stand. Prior statement of "I don't remember" cannot be used.

FE:

· Must be made under oath.

· 801(d)(1)(B): Prior statement is consistent with what the witness is saying and is being used to rebut the implication that that the declarant has recent reason to fabricate or improper influence or motive.  Prior consistent statements may not be used to bolster credibility,  i.e. cannot be used before the implying charge is made. Does not require that the prior statement be made under oath, and still admitted for the truth of the matter. [Policy:  little probative value to use a consistent statement therefore limit consistent statements for when needed to rebut charge that person had reason to change their story.] 

FE:

· Must be to rebut recent implication.

· 801(d)(1)(C). May allow prior statement regarding the identification of person in for truth of matter. Statements, sketches, etc OK too. [Policy:  An identification made closer in time to the actual event is most likely more accurate.  Usually require the person to make an in court identification as well (but not always true)].

FE:
· Witness testifies at trial and is subject to cross-exam concerning the pretrial statement

· Witness' pretrial statement identifies a person

· Pretrial statement is made after the witness has perceived the person (personal knowledge)

· 613(b): Impeached witness must have an opportunity to explain or deny the inconsistency of the extrinsic evidence of a prior inconsistent statement

Hearsay exemption: Statement considered statutory non-hearsay and allowed for truth of matter asserted.  Exists because party is available for cross-examination.  Judge decided by preponderance of evidence (“more likely than not”). 

United States v. Tome (US 95)

F:  ( charged with sexually abusing his daughter. ( wanted to get in statement from doctors, etc.  Claimed should be allowed in to rebut the charge of fabricated story that criminal allegation were only to get daughter to live with mother.  

H:  Did not allow statement from doctors, etc., b/c the same motive existed before the trial - i.e. mother previously had motive to have daughter fabricate story.  

R: Statements admissible only of made prior to the possibility of an improper motive because they are used to rebut that motive.  

D: Give trial judges discretion b/c FRE silent on timing. 

United States v. Owens (US 1988)  

F:  Victim, a correctional officer, was hit over head, suffered memory loss.  One month after the attack, made identification of (. On cross, admitted couldn't remember seeing the assailant.  

I:  Could identification be used as evidence?  

H:  Yes.  

R:  FRE 801(d)(1)(C) allows hearsay re: identification of person, if the person is available to cross even if can’t remember.  Does not contradict 804(a)(3) which makes a witness unavailable if cannot remember.  Confrontation Clause of 6th Amendment not FRE 802 violated by admission of an identification statement of a witness who is unable, because of memory loss, to testify concerning the basis for the identification.  

	Hearsay Exemption:  Party Admissions


Relevant rules: 

· 801(d)(2):  Party admissions are exempt. May be used for the truth of their contents.  Only an adversary can offer the admission.  Declarant not always a party, but statement may be adopted by a party in the suit. 

Three principles:

1. A party cannot offer the party's own out of court statement into evidence as an admission.  It must be the adversary who offers a party's statement into evidence against that party.  

2. Any statement can qualify as a party admission, regardless of whether it confesses wrongdoing or was in any way against the party's interest at the time it was made.  

3. A party's out of court statement can qualify as an admission regardless of when it was made.  Admissibility does not depend on a declarant being a party to a lawsuit at the time a statement is made.    

Policy:  Not based on trustworthiness.  Parties are responsible for advancing and protecting their legal rights.  Hearsay dangers are minimized.  Also, the other party is there to be cross examined. Still may be excluded if irrelevant or probative value is outweighed by the danger of unfair prejudice.

General Rule:  Personal knowledge is unnecessary for admissions

Types of Party Admissions:

1. Straight Admissions, FRE 801(d)(2)(A): Party's own out of court statements. Can't assert as a defense that the statement made in a different capacity.  Must be a party to the lawsuit

2. Adoptive Admission, FRE 801(d)(2)(B): Party's verbal or non verbal conduct, converts a non party declarant’s out of court statement into the party's own admission. 

FE:

· Circumstances must show that the party heard the statement 

· Party must have understood the statement

· Subject matter within the party's personal knowledge (exception to general rule)

· A reasonable person would have denied the statement had it not been true



NOTE: Failing to respond to mail does not count

3. Authorized Admission, FRE 801(d)(2)(C): Party authorizes a non party declarant to speak for the party .

FE:

· Declarant had speaking authority

· Declarant's statement within the scope of that authority

· Express authority:  document prepared for one authorizing another to speak for her

· Implied authority:  byproduct of agency law - from the declarant relationship to a party

· A party seeking to offer an out of court statement as an authorized admission must offer evidence independent of the statement that authority existed (contents of statement alone not enough to est. authority)

4. Employee Admission FRE 801(d)(2)(D): Non party declarant who is a party's agent or employee makes a statement related to the employment. 


FE:

· Declarant was adversary's agent or servant

· Statement concerns a matter within the scope of the agency of employment

· Statement made during the existence of that relations

· Need to offer evidence independent of the assertion of the declarant's employment status and job resp. Statement alone is not sufficient evidence to establish the declarant's agency or employment relationship

5. Co-conspirator FRE 801(d)(2)(E): A non party declarant is a party colleague in mischief and makes a statement furthering their joint unlawful purpose. 


FE:

· Declarant was the ('s co-conspirator (knowingly joined together to commit illegal act).

· Statement made during the course of the conspiracy - must be ongoing, before it is abandoned and before its aims have been finally accomplished

· Made in furtherance of the conspiracy - promotive of the conspiracy's goals.



NOTE:

· May be allowed even if the parties are not charged with criminal conspiracy and judge need only decide if in conspiracy by preponderance of evidence. 

· Statement alone is not sufficient to establish the existence of the conspiracy and one participation therein 

Bourjaily v. United States (US 1987) 

R: Prosecutors had to lay foundational evidence that the conspiracy existed only by a preponderance of the evidence.  May also consider the co-conspirators statement themselves.  But did not rule that hearsay statements alone could be sufficient evidence

	803 - Hearsay Exceptions


Relevant rules:

· 803(1): Present sense impression.
FE:

· Statement describes or explains an event or condition.  Event doesn't have to be unusual

· Statement is made while the declarant is perceiving the event or condition - must establish that the declarant had personal knowledge

· Must be made during or immediately after an event - "substantial contemporaneity" 

· 803(2): Excited utterance - Declarant does not have to testify but usually does.
FE:

· Statement relates to a startling event or condition

· Declarant makes the statement while under the stress of the excitement caused by the event or condition (though can have greater lapse of time than (1)). 

· Both subjective and objective components - declarant must be personally startled and the event must be one which most reasonable people would find unusual and startling

· Doesn't necessarily have to be spontaneous - i.e. bystander may ask "what happened to you?"
· 803(3): Declarant’s then existing mental, emotional of physical condition – Statements re SOM are generally considered trustworthy b/c no problems with 1) memory or 2) perception.  Dangers still are 1) ambiguity and 2) sincerity.  
FE:

· Statements of presently existing internal condition or beliefs 

· Limited by excluding statement of memory or belief to prove the fact remembered or believed

· May be used to prove the declarant's state of mind 

· May be used to prove the declarant's conduct in conformity with the state of mind 

· 803(4): Statements for purposes of medical diagnosis or treatment - most people are careful and accurate when describing conditions to treating physician making such statements trustworthy; also used when medical experts testify to their opinions.
FE:

· Statement made for purposes of medical diagnosis or treatment. 

· Statement described the 1) declarant's medical history OR 2) declarant's past or present symptoms OR 3) inception or general character of the source of pain

· Statement reasonably pertinent to diagnosis or treatment

· Doesn't necessarily have to be made to a doctor, but to any medical personnel

· May be used to prove the extent and duration of the injuries allegedly caused

· Evidence must be legible (see 601 re competency)

· 803(5): Recorded recollection—remember exception to 611(c) re leading questions OK when refreshing memory and 612 re writing used to refresh memory.  May only be read into record-- can’t be offered into evidence unless adverse party offers. 
FE:

· Unlike other 803s, Declarant must be testifying as a witness in the case in which the statement is offered. 
· Declarant at one time had personal knowledge of the matter about which the declarant is being asked

· Declarant presently has insufficient information to testify fully and accurately about the matter (declarant is present but recollection is lacking).

· Declarant set forth the matter in a written memorandum or record, or had adopted another person's written memo or record (e.g., directed another person to write).

· At the time the declarant made or adopted the memo or record, the matter was fresh in the witness' memory

· Declarant testifies that the memo or record is accurate

· 803(6): Records of regularly conducted business activity – Policy is that too difficult to get all business players into court.  Dr’s opinions may qualify under exception.  Statements made by people not part of business excluded; some statements can be excluded while others admitted, Modern rule allows internal investigation reports:
FE:

· Business entity seeks to offer into evidence a memo, report (almost anything imaginable)

· Information was entered at or near that time that the events referred to in the material occurred

· Information contained in the written material was provided by persons with personal knowledge

· Information contained in the written material relates to an activity which the business regularly conducts

· Regular activity of the business to prepare such written material

· Need a "sponsoring" or "foundational' witness" - must be "shown by the testimony of the custodian or other qualified witness" - person who prepares the records, and assures that they were made in conforms with procedures but has no first-hand knowledge of events.  Sometimes “repeat players” (e.g., hospitals) can even just use affidavit. 

· Exclusion exists if the source of information indicates a lack of trustworthiness but burden is on the party seeking to exclude the evidence; must convince the judge that it is untrustworthy

· 803(7): Absence of records kept in accordance with (6).  May use as evidence the absence of a record to prove the non occurrence or non existence of that matter

· 803(8): Public records and reports - same as business records, except less onerous foundational req’ts.  Developed out of necessity.  Party seeking to exclude must show lack of trustworthiness. 

FE:

· Broadly applies to records, reports, statement or data of public offices or agencies .

· Applies to federal, state, and municipal. 

· Do not have to show regularity of practice.  

· Usually don't need a "sponsoring" or "foundational" witness - see 902:  Self-Authentication

Three Types: 

· 803(8)(A):  written records of a public office or agency – inc. public agency's internal affairs

· 803(8)(B):  matters observed by public servants who had an official duty to observe and report them.  Public servants must have had personal knowledge of the information in the reports.  However, inadmissible in criminal investigation (criminal defendants have right to confront witnesses). This rule does not allow admission of reports that police officers typically prepare in the course of criminal investigations; however, criminal defendants are often allowed to offer police agency reports into evidence against the government

· 803(8)(C):  factual findings from an authorized investigation (even if one-time, e.g., Warren Commission re Kennedy’s death)

· 803(9): Absence of public records/reports . 
Personal knowledge: AC Notes - Implicit that Declarant must have personal knowledge (but can often infer).

Burden:  Party who desires that the hearsay statement gets in under FRE 803 has a burden of convincing a judge beyond the preponderance of the evidence that the foundational evidence exists.  

Purpose:  803 exceptions admitted for the truth of the matter.

Factual findings v. opinions:  As long as the conclusion is based on a factual investigation and satisfies the Rule's trustworthiness requirement, it should be admissible along with other portions of the report.  A judge may exclude an opinion in an investigatory report on the ground that it is unreliable, but not because it is an opinion as opposed to a fact.

POLICY

	For:
	Against:

	· Declarant availability immaterial b/c likelihood of accuracy 

· Tradeoff for a party's inability to cross examine.  

· Judges and juries can recognize the weakness and devalue the statements if necessary.   

· Countered by FRE 403


	· Trustworthiness differs from each exception - widely disparate

· Within each exceptions, the foundational requirements are still highly varied

· Trustworthiness often based on folklore - e.g. excited utterance

· Uncertain and unpredictable as to what will be allowed IN




Mutual Life Ins. Co.  v. Hillmon  (S.Ct. 1892)  
F:  Widow attempting to collect life insurance.  Presents charred body and states it is Hillmon, her husband.  Defense asserts that the dead body is actually Walters.  Defense presents letters written by Walters that he plans to go with Hillmon to start a ranch.  

H:  Letters allowed in. 

R: An assertion of a declarant's then-existing intention to perform a further act is admissible to prove that the declarant followed through and did it.  "Whatever the bodily or mental feelings of an individual are material to be proved, the usual expressions of such feelings are original and competent evidence."   

United States v. Annunziato (1961)  
H:  Allowed statement in  

R:  Courts sometimes have to accept some alloy (excluded hearsay) along with the pure metal (permissible hearsay). Court noted that the statement had been made when event was fresh in the declarant's mind, event w/in the declarant's personal knowledge and outside fact was integrally related to the state of mind.  Used to correct problem that sometimes people combine inner world statements with outer world statements, and disconnecting the two would make no sense.  ex. "I am upset because she backed into my car."

United States v. Pheaster (9th Cir. 1976)  

F:  V, Larry Adell left group of high school friends, stating he was meeting Angelo to buy pot.  Larry

never returned.  

I:  Testimony of friends of Larry that Larry was going to meet Angelo admissible?  

H:  yes - testimony admissible 

R:  Under the state of mind exception, hearsay evidence is admissible if it bears on the state of mind of the declarant and if that state of is an issue in the case.  Hillmon doctrine:  when the performance of a particular act by an individual is an issue in a case, his intention (state of mind) to perform that act may be shown.  Implicit statement that Angelo is to meet Larry has nothing to do with Larry's state of mind.  Want to accept broad interpretation of the Hillmon doctrine, including that statement may be introduced to provide his future conduct, and possibly the future conduct of another.

United States v. Tome (1995), interpretation of "reasonably pertinent"
F:  ( on trial for sexual abuse of daughter.  

H:  Statements made from daughter to doctor allowed in because it concerned her treatment.  Statement from daughter to social worker not allowed.  

R:  Statement to casework were not pertinent to medical treatment, they only concerned referrals for medical treatment.

Palmer v. Hoffman (1943) 

F:  RR was sued for wrongful death.  RR offered in to evidence the engineer's written statement investigated the cause of the accident.  

H:  Not allowed in b/c statement not made in the regular course of business.  Business could bootstrap self serving reports into evidence simply by making regular procedures for making them

TODAY:  internal investigative reports admissible.  Juries can discredit reports that are self-serving

Johnson v. Lutz (1930), double hearsay 
F:  Motorcyclist collided with truck, dead. Truck driver sought to have police officers records admitted.  

H: Out.  

R:  Report made from statement of third person who were present on the scene when the police officer arrived.  FRE 803(6) not intended to permit receipt of entries made by third parties not engage in the business.  Statement by outsiders, those without a business duty to be accurate, are OUT.

United States v. DePeri (1985) 

FRE 803(8)(B):  most courts allow criminal defendants to offer police agents reports into evidence

against the government.

Beech Aircraft v. Rainey (1988) 

F:  Navy pilot crash.  

H:  Pursuant to FRE 803(8)(C), as long as the conclusion is based on a factual investigation and satisfies FRE's trustworthiness requirement, it should be admissible along with other portions of a report.  May exclude an opinion in an investigatory report on the ground that it is unreliable, but not on the ground that it constitutes an opinion as opposed to a fact.  

	804 Hearsay Exceptions: Declarant Unavailable


Relevant rules - Must meet (a) and (b):

· 804(a): Definition of “unavailability”:
1) Exempted by court b/c of privilege – so could testify on some matters, but not others (proper).
2) Persistent refusal to testify on subject even at order of court (improper).
3) Unable to remember
4) Unable to be present b/c of death, physical or mental infirmity – judge can hold foundational hearing to determine the extent of infirmity.
5) Unable to procure by process or other means – genuine and timely efforts. 
· 804(b)(1), Former testimony. 

FE:

· Testimony was given at a qualifying hearing or deposition under oath

· The party against whom the testimony is now offered had an opportunity and similar motive to develop the testimony at the earlier proceeding.    

· Similar motive:  promotes fairness by assuring that the party had the incentive to question; consider the former amounts in dispute, purpose of proceeding and burden of proof

· Generally satisfied when:

1) The person who wants the testimony out had previously offered it
2) The opposing party had an opportunity to cross-examine the declarant
3) Civil only - Offered against a party whose “predecessor in interest” had an opportunity and similar motive to cross-examine the declarant (broadly interpreted by courts).  
· 804(b)(2), Dying declarations
FE:

· Unavailable but not necessarily deceased.
· Declarant believed death imminent -  may be shown by direct or indirect.  Both subjective and objective (e.g., toothache won’t count). 
· Concerns cause or circumstances of death
· Only for prosecution in homicide or civil cases
· 804(b)(3), Statement against interest – Not neutral (like admission) but does not have to be party.  Judge may allow in neutral statements or statements in interest with, or may excise.  Check that not 801(d)(2):

FE:

· "A reasonable person in the declarant's position would not have made the statement unless believing it to be true".

· At the time the statement was made the statement was:

· contrary to the declarant's pecuniary or proprietary interest;

· tended to subj. the declarant to civil or criminal liability; or

· tended to render invalid a  claim by the declarant against another

· May need to show declarant’s motive and knowledge to show if against interest; also, motives could be conflicting—may turn on judge’s decision as to which predominant in mind of declarant

· If criminal Δ offering which exposes declarant and exculpates Δ, must also show corroborating circumstances clearly indicate trustworthiness.

Gordon v. D&G Escrow Corp (1975) 

R: A claim that party has done some checking and has no idea where the declarant is is insufficient to prove unavailability.

United States v. DiNapoli (1993) 

H:  The defense could not offer the witnesses' grand jury testimony as former testimony.  Must show that the party resisting bringing the statements in had a substantially similar intensity to prove/disprove the same issue.  What is at stake and the applicable burden of proof will be considered.  

IB:  an unusual case.

Willaimson v. United States (1994) 

F:  Driver of car said he was transporting cocaine on behalf of Williamson.  When driver later unavailable, prosecution wanted statement in, saying the driver's statements were against his interest, i.e. driver was admitting to crime and therefore the statement should get in.  

H:  OUT.  

R:  Statement could be read that driver was actually trying to put himself in less blameworthy role, not admit to wrongdoing.   Whether or not a statement is self-inculpatory or not should be determined in context.   

	Residual Hearsay and the Confrontation Clause


Relevant rules:

· 807: 

FE:

· Statement has equivalent circumstantial guarantees of trustworthiness as compared to statement admitted under FRE 803 and 804 (though those rules vary in guarantees—AC Notes silent on how judges should determine—average?)

· Statement offered to prove a material fact

· Statement is more probative on the point for which it is offered than any other evidence which the proponent can get

· Admission will serve the interests of justice

· Notice requirement:  must give notice to adversary in advance of trial and a fair opportunity to prepare to meet

Tension b/t  FRE 807 power to admit a hearsay assertion even if no exception v. FRE 403 power to exclude hearsay even if foundational requirements are met

“Near Miss”:  The residual exception should only apply to situations not contemplated by any of the specific exceptions.  This exception shouldn't be used to get stuff in b/c it didn't meet the foundational elements of another exception.  

( However, almost every exception can be analogized.  Generally not accepted by judges

6th Amendment issues:

1) Only in criminal cases does it apply

2) Must show trustworthy/reliable

a) Presumptively assumed in “firmly rooted” hearsay exceptions (for purposes of exam, all 803 and 804 are, 807 not)

b) If not firmly rooted, then must show indicia of reliability/particularized guarantees of trustworthiness (look to totality of circumstances) and declarant’s unavailability. 

Ohio v. Roberts (1980)

R: Hearsay can be admitted if it carries an indicia of reliability.  Indicia of reliability exists presumptively when a hearsay assertion meets the foundation requirement of a firmly rooted exception. 

Lilly v. Virginia (US 1999) 

R: Firmly rooted standard has stood the test of time that they are trustworthy.  (Therefore, only have to worry about the Confrontation Clause when dealing with FRE 807 - not other exceptions).

Hearsay statements which are firmly rooted exception are admitted against criminal defendant and the prosecutor does not have to prove indicia of reliability.  Firmly rooted = indicia of reliability.

*A confession by an accomplice which incriminates a criminal defendant does not come within a  firmly rooted hearsay exception.

Bourjaily v. United States (1987)  

R: The co-conspirator exception is firmly rooted.

White v. Illinois (1992) 

R: Spontaneous declarations and statements for purposes of medical treatment are firmly rooted.

Idaho v. Wright (US 1990) 

F:  ( charged with sexually abusing daughter.  Daughter made statements to physician. 

H: Out.

R: Indicia of reliability has to pertain to the making of the statement, cannot be satisfied by corrabative evidence.  Must be done by its inherent trustworthiness, not by other evidence at trial. 

	Lay Opinion Evidence


Relevant rules:

· 701: If not expert, opinions/inferences OK if 1) rationally based on perception of witnesses and 2) helpful to clear understanding of testimony or determination of fact at issue.
NOTE: Still preference for more specific over more general testimony. 

May testify to:

· Collective facts—shorthand for what witness perceived by making inference.  If expert needed for inference, then cannot be made by layperson.
· Prior experience allows skilled layperson to draw conclusion. 
· Ultimate opinion are now allowed more by courts though can be excluded if unhelpful or unfairly prejudicial. 
	Expert Opinion Evidence


Relevant rules:

· 702: Qualified witness may testify with opinion or otherwise as to scientific, technical or other specialized knowledge if will assist factfinder to understand evidence or determine fact at issue (“assist” is lower std; “otherwise” means can give background without opinion, etc).  There is a close connection between topics of inquiry and qualification needed. More stringent test than for lay witnesses. 
· 703:  Expert can rely on facts or data made known before or during hearing.  If of type reasonably relied upon in field, need not be admitted into evidence (e.g., can be hearsay). 
· 704:  Exception to ultimate issue rule. 
· 705:  Can offer opinion without disclosing underlying facts/data, unless court requires otherwise.  Can also be asked about on cross. 
Syllogisms: Often employed by experts.  Consist of major premise (general statement), minor premise (specific statement), and conclusion which must necessarily be true if both premises are true.  Don’t need to ask hypo to expert. 

Burden: Judge determines by preponderance of evidence whether to allow.

Frye test:  Concerns re “novel” scientific evidence led to test: Must have general acceptance in field it belongs to.  Validity and reliability of scientific principle must be shown through sound empirical evidence. However, what is relevant field and how much acceptance is required ? Eventually rejected in Daubert but still can be used as part of factors. (Frye v. US, DC Circ. 23)

Daubert test: Problems with Frye test and adoption of FRE led to Daubert test, rooted in 702, which queries only “relevancy and reliability.” (Daubert, US 1993)

Kumho holding:  All expert testimony subject to Daubert.  (Kumho Tire, 1999)

Daubert/Kumho factors (not exclusive/litmus test):

1) Are the theory and technique testable and have they been tested, showing no falsification?

2) Have they been subject to peer review and publication?

3) What is the known or potential error rate of technique?

4) Are there standards controlling technique’s operation (thus making it trustworthy)?

5) Has the principle or technique attained “widespread acceptance”?  

	Checklist


1.
Is the evidence admissible?

a.
401: Evidence having the tendency to make the existence of any fact that is of consequence to the determination of the action more or less probable than it would w/o the evidence?  

(1)
No - OUT

(2)
Yes  - 403: does the probative value substantially outweigh the danger of unfair prejudice?  

(a)
Yes - OUT

(b)
No - Consider other grounds for Exclusion

2.
608, 609:  Is it evidence of prior bad acts or convictions introduced to impeach the witness?  

a.
YES - 609(a)(1,2):  Is it evidence of a conviction punishable by death or imprisonment in excess of one year or evidence of a conviction involving false statement or dishonesty? 

i)
No - 

(1)
608(a)(1): Reputation and Opinion for truthfulness/untruthfulness admitted for any witness (may only be introduced if it has been attacked). May be intrinsic or extrinsic. 

(2)
608(b): Specific Acts may inquire into during cross-exam, but may not proven by extrinsic evidence.  Also apply 403!

ii)
Yes - Is it a conviction involving dishonesty or false statement?

(1)
Yes - Has more that ten years elapsed?  

(a)
No - IN

(b)
Yes - OUT

(2)
No, Is the witness also an Accused?

(a)
No, not an accused - Does UFP substantially outweigh PV?

(i)
Yes - OUT

(ii)
No - IN

(b)
Yes, witness=accused - Does probative value outweigh prejudicial effect?

(i)
Yes - IN

(ii)
No - OUT

3.
801(c): Is the statement one made by a declarant outside of the trial or hearing and offered in evidence to prove the truth of the matter asserted?  

a)
No - IN

b)
Yes - OUT, unless there is an exception

i)
Is there a non-hearsay purpose for the statement?

(1)
Yes - IN only for the non-hearsay purpose - may not be used to prove the truth of the matter asserted.  Also consider 403!

(2)
No - is there an exemption?

(a)
801(d)(1): Prior statement by witness - is the statement a prior statement be the witness who is now subject to cross-examination concerning the statement? 

(b)
801(d)(2): Admission by a party opponent - is the statement being offered against a party the party's own statement? 

(3)
No - is there an exception?

(a)
Go to 803 -- exceptions whether or not declarant available

(b)
Go to 804 -- if the declarant is unavailable


(c) Go to 807 for residual

4.
801(d)(1): Is the statement a prior statement by a witness who is presently testifying and who is now subject to cross-examination concerning the statement? 

a)
No - OUT unless other exception

b)
Yes - is the prior statement inconsistent with the declarant's testimony?

i)
Yes - 801(d)(1)(A): Was it given under oath?

(a)
Yes - IN for the truth of the matter  

(b)
No – 613: Admissible for impeachment purpose only.  Extrinsic evidence of a prior inconsistent statement is admissible only if the witness afforded an opportunity to explain or deny the statement.

ii)
No - 801(d)(1)(B): Is the consistent statement being offered to rebut a charge of recent fabrication?  

(a)
No – OUT unless other exception

(b)
Yes - IN 


iii) 801(d)(1)(C): Is the statement one of identification of a person?



(a) Yes - IN



(b) No - OUT

5.
804(b)(3): Does the statement against interest (when declarant unavailable) expose the declarant to criminal liability and is it offered to exculpate the accused?

a)
Yes - OUT unless corroborating circumstances clearly indicate the trustworthiness of the statement

b)
No - IN 

6. Is the statement an opinion?


a) Is it a opinion that does not rely on specialized scientific or technical knowledge?



i) Yes – 701: IN



ii) No 


b) Will scientific or technical or specialized knowledge assist factfinder in qualified field?



i) Yes – 703: IN



ii) No- OUT

