
Hackney Torts Outline Fall 2001

I. Intro


What is a tort? a wrong outside of contract - no contractual relationship between defendant and plaintiff.

Classic tort scenario: “Actor” (D) & “Victim” (P) & Loss

course if focused on what happens to the loss generally a tort - re: personal injury damages initial loss always falls on the victim 

fundamental tort question: will we reallocate loss from actor to victim


Unintentional tort



Intentional tort

Negligence

Strict liability

“fault”

difference between unintentional and intentional tort is moral culpability

unintentional tort- when actor doesn’t intend to cause harm (golf example from class)

two categories: negligence and strict liability

broad definitions: negligence = fault (acted in unreasonable manner)

Strict liability = not looking for fault - may have acted in reasonable manner, but loss still apportioned to D

O.W. Holmes: acting is good/productive, we don’t want to penalize people for acting.

negligence is general tenet in American law w/re to intentional torts

II. Hammontree


D= Jenner (actor)
P=Hammontree (victim)

D hit P and business w/car during an epileptic seizure, history of seizures and care of seizures through medication etc. very responsible when it came to taking care of illness

“no fault” in his behavior - did everything he was supposed to do

Rule: D not responsible if action not foreseeable due to precaution taken

Policy -- Holmes: Legislature only one who can change DMV regulations etc. It would be prejudicial to epileptics if not allowed to drive.

unintentional tort = negligence

III. Menu of legal arguments: 

deterrence - if they know they will shoulder the loss they will be more cautious in future

manufacturers have more power and info about their products than do consumers. They should be able to prevent or deter accidents to a greater extent than consumers.

Calabrese: SL - act to alleviate expense of loss -- loss spreading

Hammontree: not SL b/c precedent doesn’t support (precedent is that SL doesn't ever apply to drivers)

let the legislature make changes to SL  they are more competent to make these changes -- the courts don’t want to deal with it -- American courts - inherently conservative enterprise - precedents tie us to the past -- courts don’t want to change

Oliver Wendell Holmes focuses on SL - historically he was around at rise of industry - population rise - 

more people etc. =  more accidents = more loss

General rules and principles needed to handle loss -- Holmes instrumental in developing theories - wrote book The Common Law

Holmes says: generally the victim absorbs the loss 

caveat - unintentional tort doesn’t fall under SL but doesn’t fall under not liability wither

If the act is not prudent (unreasonable conduct) - there is liability -- if loss given the act was foreseeable there should be liability at that point.

Compensation

arguments: see Legal Menu in Supp

loss spreading -- better that everyone suffer the loss than the one

efficiency -- we (society) benefit from action (productivity)

distribution -- in addition to productivity - look at who gains from it

moral arguments --

PFC for Negligence


(plaintiff must prove each element)

1) unreasonable conduct

2) causation


a. cause-in-fact -- “but for”


b. proximate

3) Duty - D had legal duty, which he breached by the unreasonable act/omission to avoid harm to P

4) legal injury 

IV. Bierman -

Facts: poor old lady in NYC, burst water main damaged her property, D’s city & Edison move to dismiss – no proof of negligence.

Holding: D’s jointly and severally liable for property damages under strict liability standard

Policy: Judge choosing justice over precedent – difficult to prove negligence, so he invokes strict liability.  Justice served w/ regard to cost-spreading, injury prevention, and fairness – in all three areas it is better to place burden on D than on little old lady P.

          -Bierman Appeal: court says lower ct does not have authority to invoke strict liability.

               -Instead, Court infers an unreasonable act on the part of NYC and finds it liable under the principle of res ipsa loquitur, (city had control of water main) while Edison is not liable (don’t know if they had anything to do with water main problem)

?
OW HOLMES – would disagree w/ Bierman holding and its presumption of negligence.
Statutory provisions - emphasizing two concepts:

1) substantive justice 
2) substantive law  (precedence)

Supreme Court emphasizes 2

courts don’t like to switch between SL and Negligence -- basic rule: negligence

question becomes how in point of fact do we define negligence??

Brown v. Kendall (1850) CB p. 33

                  -landmark case, established fault principle

Facts: Two dogs fighting, owners watching; D owner tries to break dogs up by hitting w/a 4 foot long stick, when D raised stick back over his shoulder he accidentally hit P in eye.

Holding: Court finds P has burden of proving the “fault principle” – P must prove that either the intention was unlawful, or that D was at fault.  Fault is the failure to use ordinary care.  Thus, new trial ordered according to this new test.

Before industrial revolution two categories: trespass -- direct - leads to immediate injury or trespass on the case - indirect -- leads to subsequent injury

Brown -- trespass

Standard of care established in lower court was “extraordinary care” - Mass SJC says this is not “comfortable with the law” standard is only ordinary care based on circumstances (circumstances dictate reasonable vs. unreasonable conduct.

Brown: negligence - prudent person / ordinary care -- burden on P to prove case

no policy rationale

Losee v. Buchanan (1873) CB p. 504

Facts: D’s steam boiler explodes and damages P’s property.

Holding: D not liable under theory of strict liability.

Policy: Court extols virtues of fault principle to protect industry in an industrializing society.  Rights are relative  - you give up some for the good of the society (societal state) - promote the general welfare. Action is for the general good, therefore “I take the risk of being accidentally injured without fault on the other party’s part.”  Holmesian argument

Duty of Due Care

Adams v. Bullock (Cardozo) (1919) CB p. 38

Facts: D runs trolley line w/ overhead wires that run 4 ft. under pedestrian bridge.  P, a 12 yr. old boy carrying 8 ft. long metal wire swung wire under bridge and was shocked and burned.

Holding: D not liable b/c the accident was of a freak nature, and thus not foreseeable enough to warrant the imposition of a duty, the cost of changing the location of the wires etc. was too burdensome (cost benefit), and custom hadn’t been broken.

ESTABLISHING THE ELEMENT OF REASONABLENESS

I. The Reasonable Person

RP is an objective, external standard – what would reasonable person do in same circumstances?

exceptions (in supplement):

children - should be held to lesser standard than adults (a child who engages in adult activities, must operate with the level of ordinary care expected in that adult situation) 

certain skills - higher standard

physical infirmity - reasonable care w/ regard to infirmity (blind person standard for a blind person as opposed to standard for sighted)

emergency doctrine - level of conduct expected is different in an emergency situation than in a non-emergency situation

one rationale for exceptions is expectation argument: we expect certain differences in care from a person we see if blind or a child etc.

no exception for IQ b/c we wouldn’t know they were mentally deficient and it may be easy to claim stupidity as an exception to following the ordinary standard of care (fraud)

Bethel case pg. 47

exception to reasonable (ordinary) care: common carriers required to exercise the “utmost care”

P hurt on D bus when wheelchair seat collapsed

P alleged that D had “constructive” notice b/c of recent maintenance to wheelchair  lift

policy rationale for highest degree of care: common carriers in 19th century / steam railroads 


- many accidents due to primitive safety features

That policy rationale no longer viable as public modes of transport are now just as safe as private

reasonable person must exercise ordinary care, regardless. the standard doesn’t change but the requirements to meet ordinary care change with the circumstances

pg 48 - negligence presupposes a uniform standard of behavior

Wood case pg 50

court found that there should be a higher degree of care in the handling of guns - ordinary care was not enough -- def. should have exercised the highest degree of care

extraordinary circumstance

courts are saying guns are dangerous - if own a gun, you must exercise a higher standard of care


Possible Exceptions to RP – case law

Lesser Intelligence: In Vaughan v. Menlove, the court refused to take D’s limited intellect into account when D  piled hay in a way that created a fire hazard, and a fire occurred.

Stroke: In Roberts v. Ramsbottom, D, a 73 yr. old man, had a stroke while driving and hit P’s car.  Court refused to take this into account, as he had retained consciousness – only a total loss of consciousness will exculpate one from liability.

Mental Illness: In Bashi v. Wodarz, court refused to allow D to escape liability for a car crash by claiming she was struck by temporary mental illness.  Public policy requires that P be compensated, as she was not at fault (also – temporary mental illness easily feigned). The exception made for physical illness of drivers does not follow to mental illness

Professionals: Restatement (2nd) of Torts § 298, which establishes that professionals are held to a higher standard when in the context of professional. activity.

Children: In Iowa, court laid out a standard which was subjective then objective – (1) What was capacity of this particular child, given his age, intelligence, and experience, to perceive risk involved in this case?  (2) How would a reasonable child of like capacity have acted under similar circumstances?  (Mastland v. Evans Furniture)

   A few jurisdictions have established age guidelines for RP:

There is a “conclusive presumption” that children under 7 cannot be held negligent.  (Ellis – 4 yr. old shoved babysitter to floor)

    Children engaging in adult activities

 -In Dellwo v. Pearson, court held that 12 yr. old driving motorboat must be held to adult standard of care, b/c this is an adult activity and people expect adults to be doing them.  Court expanded rule to include cars and planes, as well as boats.

In Goss v. Allen, court held that 17 yr. old shouldn’t be held to adult standard in

skiing, b/c skiing is an activity for all ages – thus minors shouldn’t be held to

adult standard.

Cordas case -- Supplement 303

emergency doctrine -- expectation to act as a reasonable person would in an emergency situation (not as one would act under normal circumstances)

taxi driver - gun held to head

duty, or lack there-of -- law does not require you to ever act in a heroic manner

duress - what were you thinking of --- I’ve got to save myself

1st law of nature -- self-preservation

Rivera v. NYC Transit (1991) CB p. 46

 Same holding as Cordas where D was a driving subway train and P fell onto

  tracks.  P argued D had time to stop train, but court invoked Emergency Doctrine

Mich. Centr. RR v. Hasseneyer pg. 311a supplement

reasonable person standard -- should women be held to same standard as men?

girl, 13, at rr crossing, train coming, other dir train backing up, bells rung, she’s killed

contributory negligence??

jury instruction as issue -- court instructs them that a child should not be held to same standard as an adult --- also instructed that women don’t have same care as men

judges decide that there was an error in instructing jury that women have a lesser standard of care than men and orders new trial 

(women will likely be more prudent in situations than men)

objective standard of care -- but juries are subjective - they will consider the qualities of the defendant even when instructed not to.


is this subjectivity counter to the objective of the reasonable person standard?

the jury represents the median/average of the reasonable community  -- reasonableness is set by what the community sets up as reasonable (community values)

O’Brien case pg. 313 supplement - where P was diagnosed w/ ovarian cancer after mother took DES.  -- Court held she should have exercised due diligence to find out whether her mother had taken the drug while she was pregnant - a reasonable person would have researched their medical history in a timely manner.  Court not taking into account female’s grief.

balance struck by American courts point is to have an objective standard and have jury interpret in relation to community standards - with judge around to overrule if necessary

II. Cost Benefit Analysis

The Hand Test

               -Laid out by Judge Learned Hand in 

US v. Carroll Towing Co. (1947) CB p. 35

Facts: Bargee left boat unattended for 21 hours, and his not being there prevented him from saving the barge when it was hit by an improperly secured tugboat.

Holding: Barge’s Co.’s damages can be reduced b/c of bargee’s failure to be on boat during the working hours of daylight.

The Test: If B (Burden) is less than P (Probability) multiplied by the L (the magnitude

of  the Loss, or injury), then there is liability.  If B < P X L, then there is liability.

Hand Test used in Krayenbuhl case where children were playing around D’s unlocked

 railroad turntable and P’s leg was caught and severed.  Burden (B) was too high to make turntable absolutely safe (Holmesian argument about public good of machinery), but the public good demands that a lock be used to prevent children from gaining access.

Grimshaw v. Ford  supplement 316 (pg 128)

2 passengers in a Ford pinto hit from behind, gas tank explosion, burns: fatal to driver, disfiguring to passenger -- app. 2.5 mill compensatory and 125 mill punitive damages -- trial judge thinks the level of punitive damages too high -- reduced to 3.5 mill punitive

statute regarding malice -- punitive damages

Ford knew about problems (cost-cutting design which placed gas tank too close to rear of car)  -- decided the cost of possible accidents was less than the cost to fix the cars and prevent accidents 

-- court says: cost-benefit analysis balanced human lives against corporate profits, and thus malice shown.

Does the court reject cost-benefit analysis? No - the court does not wholly reject cost-benefit analysis.

contradiction  --- cost-benefit analysis frequently used - the “way the world works” - part and parcel of how we structure society --- yet ... when the costs/ loss associated with calculations become manifest (as in Grimshaw case) we cringe at our own views

compromise: efficiency permeates throughout and concept of justice - what is right (Grimshaw shouldn’t get in a car and receive disfiguring burns)

distributional issues (pg. 21 in Supplement)

what do we value? economic pie being as large as possible? distribution

must know:

Learned Hand formula  B< (P)(L)   burden less than probability times loss

intuition behind formula (what does it represent about reasonable behavior) -- don’t have to apply numbers to it unless given to us 

III. Custom

Except in medical malpractice cases, prevailing custom does not define the standard of care, but it is still a useful tool in determining the reasonableness of conduct.

Custom itself must still be reasonable

Non-medical context

TJ Hooper case pg. 70


custom is some evidence of reasonable conduct


some community standards that may be customs, may still not be what a reasonable 


person would do (just because it’s routinely done doesn’t mean it’s reasonable)

P use of custom v D use of custom --- lack of custom may represent some unreasonable conduct 

pg. 71 P may point to custom to point out that that others were doing things in a safer manner than the defendant and he should have known 

Trimarco v. Klein (1982) CB p. 67 

Facts: P fell through glass door of shower in D’s apartment building, cutting hand. Expert testimony revealed custom was that industry had been using shatterproof glass for some time

Holding: D liable even though P never specifically requested that D change door to shatterproof glass – since this was custom, D should have taken this step w/out being told to ---- the failure to have the shower glass up to safety standards was negligent

Policy: Custom formulates society’s expectations of reasonable conduct.

There has to be a tie between custom and the injury (if the reason for the custom is cosmetic and not safety it’s not applicable)

Delta case pg 72

experts need to come from outside the industry: because we don’t want the industry setting their own standards/customs

Lavallee v. VT Motor Inns (1989) CB p

Facts: P fell and injured himself during a power outage in D’s hotel.  P argued D should have installed emergency lighting in hotel.  Custom was no emerg. lighting.

Holding: D not liable b/c emergency lighting was not customary in hotels.

Medical Malpractice

I. Gen Formulation

A. Robbins 1977 (gen. rule) pg. 109

doctors have specialized knowledge, when looking at custom, you have to look at the common practice within the profession and whether the doctor conformed with it -- the only thing that matters with doctors conduct - it’s whatever doctors say matters! lack of conformity to custom represents all unreasonable conduct (not just some as with other custom cases) -- take into account specialization -- take into account what type of doctor the person is 

DiFranco (limit)

subjective element is limited -- need to have a “reasonable doctor standard” for the field  -
 don’t take into account all subjective qualities of each doctor

B. Hospital Liability

-- Welsh  pg. 115

hospital responsible to make sure that the doctors working for them can do the needed procedures -- if a particular doctor can’t do it -- there needs to be another one available who can

II. “Expert” -- testimony on custom/standards needs to be made by an expert in the field (i.e. a doctor)

A. Sheeley (mod trend) pg109

standard is a doctor similarly situated -- in this case family practitioner did the procedure so expert witness should be one to speak on customs of family practitioner -- here the expert witness was an OB/GYN and was from a different state -- status and locality doesn’t match between expert witness and defendant -- however: statute (pg 110) tells us that the expert witness must be in the field of the alleged malpractice -- the procedure here was in the OB/GYN field, court decides that the expert is indeed qualified to testify

re: status - court adopts a broad scope to expert testimony (expert doesn’t have to be the 
same exact type of doctor if their knowledge, skill etc. is the same)

locality rule: doctors must use same degree of care as others in their locality  -- not applicable now with modern methods of transportation and communication 


B. Board Cert: Robbins


C. Clinical Practice: Sami


Should have clinical practice to qualify as expert


D. School of Thought


-- Gala


E. Exceptions policy



1. Call defendant doctor



2. Treatises -- certain specialties are delineated in text - this can serve as expert



3. Common Knowledge  -- medicine is complex, most people don’t fully 


understand -- there are some things that anyone on the jury should be able to determine



-- Leonard -- the custom of “not counting instruments” doesn’t matter -- counting


is common knowledge -- no special skill is required (pg 117)



-- Tousignant --   common knowledge to look at an instruction sheet and do what 


it says -- no expert testimony needed (pg 117)
III. Causal Uncertainty

-- Connors (res ipsa loquitur-- the thing speaks for itself) -- P was unconscious for surgery to help her become pregnant -- after surgery she lost all function in her leg due to a retractor used to keep incision open impinging on a nerve. P expert says misuse of retractor -- D expert says patient abnormality

-- D argument is - you think it’s the retractor - don’t know it, but even if it is - there were a lot of people who had control of the instrument (surgical team - hard to pin it on one person) vs. flour shop example with barrel falling out of window - only one owner of flour shop - therefore one responsible party.

<liability for everyone on the team -- encourages people to break the code of silence -- if they aren’t responsible they should say who is so as not to be held responsible>

res ipsa loquitur does not mean P wins a case -- it  is only an inference which can be rebutted by D -- comes into play in cases where P can’t tell the story of what happened (i.e. in surgical cases when they are unconscious.)

IV. Disclosure

A. Matthies (general rule) -- does doctrine of informed consent require a doctor to get informed consent from a patient when choosing a non-surgical course of treatment?? elderly woman broke her hip -- doctor decided for many reasons that surgery wasn’t appropriate course of treatment - but didn’t discuss with patient. Patient has a right to “self-determination” -- should be given the options -- test is whether the information would be material with respect to the person’s decision (ex. don’t have to inform patient of some herbal remedy being tried in Guatemala)


B. Reasonable patient


1. Adequate info  -- reasonable patient standard -- would a reasonable patient 

have found the options material to the decision


2. Decisions: Henderson/Ashe -- Henderson -- low risk in wisdom teeth 

extraction - not necessary to disclose -- Ashe -- court using reasonable person 

standard because once something bad happens -- everything will seem “material”


C. Experimental Treatment


-- Moore -- pg 127 disclosure only required if generally recognized 


D. Revocation: Schreiter -- pg 127 does right to consent extend to right to revoke 
consent? patient agreed to vaginal birth -- once in delivery room said she wanted a 
cesarean -- court says the moment you say you revoke consent -- the procedure etc is no 
longer agreed to.


E. Experience  -- what are doctors obligated to tell you about their experience 
1. Whiteside -- in this case doctor didn’t tell patient it was his first time with this procedure -- court held - not obligated
2. Ditto -- if a doctor does not make himself out to be qualified for more than he is 


-- he does not have to point out that he is less qualified than others

3. Albany -- don’t have to disclose drug use - court concerned about “slippery slope”


F. Consciousness: Shine
Negligence Per Se

I. Basic Proposition

Elements

                 1. D violated a statute or public regulation

                 2. Purpose of statute is to prevent accidents (safety)

                 3. P is a member of the class of people the statute was intended to protect

                 4. Injury was of the type the statute was designed to prevent

                 5. D’s violation is unexcused (does not fit the exceptions

Note: Success on the element of negligence does not guarantee a verdict for P.  P must still show all the other elements of PFC.  Likewise, if P loses on NPS, this does not mean that P necessarily loses the case.  P can still attempt to establish the element of negligence in other ways.

A. Martin v. Herzog (1920) CB p. 79 Cardozo
P driving at night w/o lights on, D rounds corner to the left of the median, cars collide and P’s husband was killed. Court found P was contributorily negligent for driving w/o lights on.  NY statute: “Lights are intended for the guidance and protection of other travelers on the highway.”  Therefore, 5 pronged test for NPS is satisfied.
Rule: NPS is conclusive proof of the element of negligence, therefore in this case D obtained a directed verdict on the element of negligence.

B. Clinkscales -- D trying to get off on a technicality that statute was not properly enacted  -- court says - judicial discretion to put right to the standard whether statute was enacted or not 

C. Sweet --note5 pg. 76 -- court retains discretion to refuse to adopt a law as standard of care if it’s obscure, unknown, outdated or arbitrary.

II. Nexus: Rst.S286

     -- Statutory Purpose


relationship b/w statutory violation and underlying injury or accident -- statue must be related to -- legislature must have had intent re: injury (issue -- must have been thinking of this thing)

A. Platz pg. 80, note 7 -- P violated a statute by driving on Sunday, hit obstruction in rd negligently left by D city.  D says, but for your violation of statute you wouldn’t have been hurt -held for P - statute was meant for public order not safety -- day of worship prob. reason for statute

B. DeHaen (Cardozo) -- pg. 80 -- radiator fell down hoist way -- killed worker. Statutory violation - should have been barriers. this accident was within the “zone of apprehension -- it’s foreseeable that if you violate the statute this injury/ consequence could be the result.


C. DiPonzio

D. Rushink

E. Gorris - sheep washing overboard on boat case

III. Justification (exception)

A. Tedla - pg. 76

Nexus not met -- distinguishes Martin

excuse argument is that the plaintiffs would have been endangered if they followed the statute (requiring pedestrians to walk against traffic so as not to be hit) they violated the statue and were hit and killed by defendants -- very heavy traffic they would have to go against -- lighter traffic to walk with -- walked with traffic and were hit from behind by defendants -Holding: No contributory negligence even though P violated statute.

Distinguishable from Martin b/c intent of statute was to protect pedestrians on the highway, and P made a judgment call they would be safer on other side of the road b/c traffic was light.  Because P had good cause to violate statute, no NPS
B. Levey 

C. Bassey -- pg. 79

electrical system failed on car, while checking out what was wrong, car was hit from behind -- driver hurt

D. Casey --NPS creates a presumption of negligence; P will get a directed verdict unless D enters sufficient rebuttal evidence (he did what was reasonably expected under circumstances.)

IV. Conclusion

A. Licensing: Brown -- licenses are supposed to show the level of skill a person has in a given area -- exceptions - drivers license - not all licensed drivers has the same level of skill --  In Brown license considered not an issue -- Brown overturned by statute later to say practicing medicine without a license is prima facie case of negligence

B. Custom v. Statute



-- Robinson -- 

Res Ipsa Loquitur

I. Gen Concept

A. Byrne        1863 pg. 91                      

Facts: P is walking on sidewalk under a flour company, is hit on head w/ barrel of flour.  No one saw what happened.  Holding: Barrels don’t roll out of warehouses w/o some negligence, thus there is an  inference of negligence; the fact that barrel fell is prima facie evidence of negligence, unless D can prove otherwise. Policy: In cases like these, it would be preposterous to require witness testimony in order for P to prove negligence.
B. Bierman Appeal:  Court infers an unreasonable act on the part of NYC and finds it liable under the principle of res ipsa loquitor, (city had control of water main) while Edison is not liable (don’t know if they had anything to do with water main problem)

C. PFC for RIL


1) wouldn’t ordinarily occur w/out negligence



2) caused by instrument under doctor’s control



3) no contributory negligence

*Easy RIL case - when something unusual happens & it’s clear how it happened & where it came from.

II. Multiple Defendants/ Unknown Instrumentality

A. Ybarra (general) pg. 101

Facts: P developed paralysis of shoulder muscles after appendectomy, multiple possible liable parties assisting in procedure – nurses & doctors, no one remembered anything strange about procedure. Holding: Where a P receives unusual injuries while unconscious and in the course of medical treatment, all Ds who had any control over his body, or over the instrumentalities which might have caused the injuries may have to meet the inference of negligence by giving an explanation of their conduct. Ct says test is who had “right of control” not nec. “actual” control of P’s body. Policy: number of possible Ds not a good reason for denying P opportunity to recover for negligent harm. Doctors & nurses not likely to rat one another out, therefore impossible for P to recover w/o RIL. Ybarra very controversial decision, many cases reject its extension of RIL.


 -- Judson (rebuttal?)


B. Ybarra limits



1. Hospital 

a) Black / Chin -- to apply Ybarra must apply to all with “right to control” -- ct found against all but one D.

b) Barrett --no RIL for unconscious patient



2. Non-hospital

a) Fireman’s Fund -- rejected Ybarra - no RIL where four D’s were in a hotel room smoking shortly before a fire broke out.  P could not prove which D had started fire -- summary judgment for defendants   

b) Fowler/Helton  -- both cases - child hurt at nursery school - no explanation for what happened - res ipsa loquitur upheld in Fowler and rejected in Helton

Cause-in-fact
what is story that connects the pieces:

A(act/omission by D)  B     C (injury of plaintiff)

I. “But for” test   --- would the injury have occurred w/out the plaintiff’s act or omission?

A. Rinaldo  -- golf case - claim was golfer negligently failed to shout “fore” before hitting the ball - no cause-in-fact - even if D had yelled, P wouldn’t have heard it (injury would probably have occurred regardless of D yelling) Tollison - adoption agency case -- negligence claim - failure to inform -- injury = adoption w/out information -- no cause-in-fact b/c adopters would have adopted anyway even given the information

B. Grimstead -- barge captain drowned, after barge was bumped (didn’t know how to swim) -- claim was negligence due to failure to equip barge with proper life-preservers etc. -- court looks at two omissions -- 1. lack of life-preservers -- court found D negligent in not having them, however, life-preservers are meant to be used before you are in water (fails the “but-for” test). 2. lack of life-buoys - intended to be thrown to one who is drowning, however failed “but-for” test b/c it can’t be said that this was cause -- we don’t know if it would have been thrown to him in time -- jury would have had to “speculate” to come up with cause-in-fact. 

II. “Basic” Proof Issues


A. Methods



story -- can be told exactly - what happened with regards to act and injury



can’t tell a story -- but things seem to have happened this way


B. Cases (pg. 348)

1. Mitchell - injury = murder in hotel - act = inadequate security -- don’t know how injury came to be -- maybe passkey? gangland killing? court says maybe someone was invited in by the murdered party? the last possibility can’t point to unreasonable conduct on hotel’s (D) part -- even w/inadequate security, it wouldn’t affect guests inviting people in -- passkey idea requires jury to engage in speculation -- therefore no cause-in-fact

2. Burgas/Price -- B - tenant sues ll for assault -- it was enough to provide evidence that it was more likely than not that an intruder perpetrated crime by entering through negligently maintained entrance -- P - inadequate security, however, a serial criminal will get in anyway -- no causal connection

3. Circus  -- boy got salmonella poisoning -- claim was tarter sauce left unrefrigerated too long -- court says difficult to show causation in food poisoning - however, enough evidence to got to jury -- showing of almost exclusive ingestions at hotel during incubation period and negations of other causes sufficient

III. “complex” (Type II) Proof Issues


A. Analysis

1. agent cause of illness -- first show that the agent can lead to the illness

2. was P’s illness “caused” by agent? -- then show the particular agent caused the illness


B. Cases

1. Stubbs -(pg. 342)- type II causal uncertainty - injury - typhoid fever - unreasonable act at issue: mixing drinking water (Hemlock) w/undrinkable water (Holly) -- causal uncertainty b/c there are many other causes of typhoid fever  - P can’t tell a rigid cause-in-fact story -- court relaxes causation analysis (for policy reasons) b/c in these types of cases a rigid cause-in-fact would mean Ps would be unable to sustain a claim (incubation/ latency period problem) -- court says show more likely than not or statistical certainty

2. Allen  - Supp. 353 - U.S. govt. - nuclear tests - cancer resulted among pop. in area - diff. to show causation in cancer cases - intervening factors / latency period - court has a dilemma - there is  unreasonable conduct - but no concrete story linking it to injury (as opposed to RIL where we had an injury, but no unreasonable conduct/no story about how got to injury) ct. - sev. findings of neg.: failure to warn, failure to measure fallout, failure to inform of methods to prevent test consequences - ct. determined dir & proximate cause 

factual connections - ex: two D shoot guns, P is shot, you can reasonably assume that he was shot by one of the D. The facts: the act and the injury are obviously connected.

causal linkage: coined by Calabresi: an empirically based belief that the act or activity in question will, if repeated in the future, increase the likelihood that the injury under consideration will also occur (supp. pg. 261)

Type II Causal Uncertainty continued

A 

B

C

Injury

A 

B

C

Loss of Opportunity

A 

B

C

Enhanced Risk
I. “Reasonable Medical Certainty”

A. Zuchowicz - (pg. 349) - naval doctors/pharmacists prescribed an overdosage of Danocrine (drug) to P - develops primary pulmonary hypertension (PPH) - P later dies - unclear whether overdosage caused PPH or if a reg dose would have caused the same - PPH - very rare condition - little known about high doses of Danocrine -- Dr. Matthay expert witness - says reasonable medical certainty that the drug caused PPH - and probably the overdose of the drug (didn’t rule out all other possibility - if he had we would have “but, for” causation as opposed to a causal linkage)-- but for causation not really required in American law - causal linkage can be used

<Causation is three prong: cause-in-fact, causal linkage and proximate cause.>

B. Expert: Frye/Daubert - trial court judge as the gatekeeper of expert testimony pg. 352

II. Loss of Opportunity -- action leads to injury (consisting of: loss of opportunity, enhanced risk)

A. Alberts (majority)  pg. 359 -- P goes to Dr. with “rest pain” in leg, leads to amputation of leg -  is there a case to be made for loss of opportunity (doctrinally)? presenting problem - what he went to the dr. for initially -- argument -- but for dr. negligence in sending P to surgeon, he would not have lost the opportunity to avoid the injury -- you’ve got to prove you had a chance to begin with “window of opportunity”  - Dr. testifying on pg 360 could not state to a reasonable medical certainty that there was a “window” -- ct says Alberts failed to demonstrate causation


B. Rejection


-- Falcon -- pg. 366 -- ct adopted loss-of-chance analysis -- dissenters disagreed strongly with the departure from traditional tort principles: believe courts shouldn’t be in the business of compensating people on this concept. P should be able to prove causation of the injury -  if the acts of the defendant did not actually cause P’s injury, then there is no justification for requiring D to bear cost of P’s damages.


-- Fennell 
III. Enhanced Risk

A. Mauro  pg. 346- if there is a better-than-even claim (greater than 50%) you can sue for all future damages

B. Petriello - allows for enhanced risk of injury even if probability of future harm less than 50%

IV. Malone excerpt Supp. 326 - raises basic ques about cause-in-fact -- whether simple A B C situation exists in any form -- diff. experience levels etc. will dictate that people see things (the “story”) differently
Multiple Defendants: Type I

I. Joint and Several Liability

A. Intro. -- single agent/ action and multiple defendants (producers) 

If P can’t identify the particular producer of the agent causing the injury -- producer will say you haven’t proven cause-in-fact -- courts will make all producers liable 

B. Summers v. Tice - pg. 374 - plaintiff Summers was shot, agent was the bullet, producers were Tice and Simonson (hunters) -- court finds both liable - jointly and severally liable both D created a risk and although we can’t  link risk to injury, they should be held liable for the risk  -- justification  asymmetry of information -- if you can provide proof it wasn’t you - you’re all set

II. DES Cases - agent (medication) DES used for a many different purposes -- FDA approves for use generally with respect to pregnancies doesn’t need to be any symptomatic issues (like chance of miscarriage etc.) Daughters of the women who used DES had many problems later.

A. Hymowitz pg. 378 (Mkt. Share) -- many producers agent (DES) -- each pill rep. a level of risk -- apportion risk to the market share. Court rejects alternative liability b/c there are so many producers (D) who will not know who is liable and therefore are unable to reveal the culpable party -- fairness argument related to the decreasing probability that any one of the D actually caused the injury. concerted action- parties working together to create a tortious act -- doesn’t apply to this case because the parties were not acting in concert. But, ct finds they were engaged in parallel conduct (doing same thing but not together -- doing the tortious act independent of each others). Market dictates parallel conduct -- Liability is several only, not joint. Policy: This holding balances P need for adequate relief w/ D right not to pay more than their share in market.

Market Share theory - parties should be liable for a percentage of the injury directly corresponding to their share of the marketplace - assuming that if the producer had 10% of the marketplace, they could likely be responsible for 10% of the market and therefore should be liable foe 10%. -- fungibility - all product as made pursuant to a specific formula (exactly the same chemical composition)

Policy questions:

1) Scope of market - which market? local, national etc?  national 

2) exculpation - court doesn’t allow it b/c if everyone can exculpate themselves there won’t be enough money to compensate P

B. Brown (J&S) pg. 338 Supp. market share theory in the DES cases cannot lead to joint & several liability -- judicial legislating -- pg. 348 - joint liability would frustrate Sindell goal of achieving a balance b/w the interests of DES P and manufacturers of the drug.

concentrate on situations where there are large # of D; a fungible agent

apply the Hymowitz test - to see if right for market share approach and then look at both 

III. Market Share Extended -- (pg. 388-389) 

A. Asbestos: Goldman -- asbestos is non-fungible (diff.composition) therefore not meeting that condition of market share liability  Wheeler -- asbestos in brake pads is the same -- yes market share as the agent is fungible

B. Vaccinations: Shackil -- no market share liability -- vaccines are a good thing -- as a matter of public policy we don’t want to hurt people involved in this enterprise

C. Lead Paint: Santiago -- can’t apply type I causal uncertainty / court turns it into a type II causal uncertainty - says cause wasn’t sufficiently precise b/c exposure to the risk could have come from a  number of different sources

D. Blood: Smith -- doesn’t pass the Hymowitz test: but may be market share liability as there is a public policy perspective: don’t want to leave P with no remedy

E. Paint Shop: Setltiff -- market share liability rejected b/c no fungibility - the products only contained the injurious agent weren’t the agent in an identical form

F. Guns: Hamilton - pg. 349 Supp. - public policy rationale -- collective liability

IV. Conclusion: Rabin -- pg. 391 -- environmental liability -- 
Proximate Cause: Intro

elements of tort of negligence: unreasonable conduct; causation (but-for/cause-in-fact - story & proximate cause - even with story shouldn’t there still be liability?) ex: Hackney holds class over 5 minutes - unreasonable conduct - in the commute home a student has an accident at an intersection -- but-for Hackney holding class over, student would not have been at the intersection at that time and would not have had an accident. Hackney says the but-for causation is that student decided to attend the class - but-for attendance in class injury would not have occurred. In a world of multiple but-for causes how do we delineate those which we will compensate and those we won’t? We look at proximate cause and foreseeability. Is it f/s that keeping class late will result in car accidents??? Response to Hackney’s argument -- leaving your house is reasonable conduct ... doesn’t increase the risk of a car accident.

A. Unreasonable conduct -- “negligence”


-- custom -- it is common for professors to keep class late

B. causation -- two components


1) but for -- (even if you can show but for causation you can’t show proximate)


2) proximate -- “foreseeability”

I. Introduction

-- Ventricelli pg. 411 P rented car w/defective trunk - flew open while driving -- P pulled into parking space - tries to get it to stay shut - hit from behind.  causation - but for defective trunk accident would not have occurred b/c P would not have been in that place at that time. proximate cause? -- this risk was not f/s given original negligence -- injury was not f/s -- D not liable

Batancourt pg. 412, court refused to apply Ventricelli b/c car was forced to pull over on side of a busy highway -- dangerous 

Berry -- pg. 411 trolley was speeding causing it to end up at a location where a tree fell on it -- but for causation satisfied, but requirement of proximate causation not met b/c speeding does not increase the likelihood that a tree will fall on a trolley -- no liability

II. Direct Consequences

--Polemis -- pg. 404 worker dropped board - spark - caused a fire & destroyed ship - not f/s 

Justice Scrutton - direct cause - if board leads to fire regardless of whether the result was expected -- you are responsible for the damage which your negligent act directly caused.

If the defendant is guilty of negligence, he is responsible for all of the consequences of his unreasonable act or omission, whether reasonably foreseeable or not.

III. Foreseeability

A. Wagon Mound (I) (II) pg. 405 - claimed unreasonable conduct is spilling of oil in water, w/ no effort to take care of it -- fire occurred two days later when oil was ignited -- court says Polemis is bad law -- too harsh to make someone accountable for every consequence of their actions (pg. 407) -- you should only be held responsible for reasonably f/s acts -- result not foreseeable (if P had argued f/s they could have been held contributorily negligent b/c they also should have known)  

The English court overruled the Polemis directness test, on the grounds that it was no longer consistent w/ notions of justice and morality – the reasonable man should be held to the standard of reasonable foreseeability.


Wagon Mound (II)  pg. 410 -- said there is foreseeability -- should have seen the risk

B. Palsgraf pg. 419 -- RR station - man rushing to get on train, unsteady - one conductor pushed him from platform, one pulled him -- man drops package w/fireworks in it, it explodes, explosion leads to P being injured by scales at end of platform striking her -- package was plainly wrapped

-- Cardozo: focus on duty -- no notice that the package was dangerous to others -- therefore no foreseeability and no duty owed to plaintiff  --- we limit scope of liability based on duty (orbit of danger/ range of apprehension  -- foreseeability)

-- Andrews: focus on Prox. cause -- negligence based on public wrong -- believes everyone is within the orbit of danger (duty to all) -- limit scope of liability with proximate causation (as opposed to duty) -- (foreseeability - proximate cause) -- pg. 426 proximate causation test

focus on definitions of proximate cause -- prox cause questions arise when there is a strange set of circumstances -- do Andrews test on pg. 426

Andrews analysis -- but for explosion itself, P would not have been injured (foreseeability on prox. cause)

Cardozo analysis -- but for, conduct of helping passenger on train w/ package injury would not have occurred (foreseeability based on duty)

separating Andrews and Cardozo besides doctrine, technical:  Andrews expands scope of liability to enhance safety - make people more careful

doctrinally we look at things the way Andrews framed it -- generally we take things as a duty owed 

foreseeability attached to prox. cause

(in real world of Torts we’ll see foreseeability attached to everything --- historically lots of tying duty to foreseeability and  injury)

Proximate Cause Cont.

I. Negligence Per Ser & Proximate Cause


-- Larrimore pg. 368 Supp. --- rat poison explosion case in coffee shop -- analysis of statutory violation - Negligence Per Se -- didn’t violate statute b/c the rat poison was in a “safe” place -- and b/c the intent of statute was to protect people from injuries from poison -- not from explosions. Court says act must have some causal connection with injury -- version of foreseeability

II. Recurring Contexts


A. Rescue

(if P rescuer is injured D is responsible, exception: non-emergency or professional rescuer)

1. Wagner (gen. rule) pg. 428 -- rescue case -- P  hurt while rescuing cousin who had fallen from defendant’s train due to negligence of the crew. Cardozo says that the wrong to the victim is also a wrong to the rescuer. It’s foreseeable that once you’ve put someone in danger, rescuers will come to their aid and therefore you are liable to rescuers if they are injured. D says this rescue not spontaneous, P thought about it - no sequence -- court says contemplation can not be seen as an intervening cause

2. Moore (emergency) pg. 429 -- rescuer donates a kidney to his father who had been injured by D’s malpractice -- no recovery -- court says not an emergency -- son had time to reflect and deliberate decision w/out time constraints (unlike Wagner where there was thought and judgment, but was made under time constraints/pressure of an emergency)

3. Maltman (prof.) pg. 488 -- P helicopter crashed while heading to rescue negligent motorist -- professional rescuer cannot get recovery in case of injury b/c it’s their job to engage in risky activity. obligated to rescue as part of job so we do not have to provide protection/recovery in event of injury. 


B. N.Y. Fire Rule pg. 430 - 431

-- Ryan -- a building which is on fire may be destroyed or injured -- foreseeable -- but that the fire should spread and effect other buildings is not foreseeable -- case is about liability -- court does not want to expand scope of liability -- pg. 758 - if a person has to insure their neighbors it will create a liability that will destroy “civilized society” -- NY densely populated with buildings close together  -- insurance issue - can’t insure your neighbors --- analysis of prox. cause is dictated by policy


C. Third Party Conduct

1. RKO General (Gen. Rule) pg. 190 -- D LA radio station contest to find DJ -- two teenage motorists following DJ on the freeway - one  negligently forces car off road - kills driver. Court finds for plaintiff - finds that this result is foreseeable given facts of the case b/c the nature of the contest was to have people racing around to find DJ

2. Olivia N. (Const. issue) pg. 190 -- D network station (NBC)  TV show shows vivid rape seen -- real rape of 9 year old P a few days later by teen-agers. P alleges that but for the show the youths would not have committed the rape. Found for D -- no encouragement to commit crime (as in RKO) -- free speech component -- does not “incite” -- (not foreseeable)

3. Hines (criminal conduct) pg. 417 -- 18 year-old carried past her stop, train conductor told her to walk back (through bad neighborhood) -- court held D liable for her rape

-- Fuller -- pg. 403 -- suicide -- stands for the proposition that negligence leading to injury leading to emotional distress (and suicide) can be recoverable -- liability can be found -- “irresistible impulse” -- 

III. Unforeseeable Consequences

A. Eggshell Rule -- D gets victim the way they find them -- if D has some unusual physical sensitivity or susceptibility -- the D is still liable for full damages caused - even though the extent of the resulting injury may not have been foreseen.


-- Smith --pg. 409 -- victim burned lip in a work accident (by piece of molten metal) due to inadequate shielding  -- cancer develops due to victim’s years of working in the gas industry. Cancer was not the f/s result of the burn -- does not satisfy Wagon Mound precedent -- however -- eggshell rule holds D liable -- the court says D takes victim as he finds him and is therefore liable (Polemis type principle -- you are responsible for all consequences of your negligence)

B. Kinsman Rule

-- Kinsman (I) - pg. 431 - two ships one breaks loose of its mooring, hits another, float down river, hit bridge, two ships made a dam caused flooding upstream, etc. -- deadman device hadn‘t been inspected - didn‘t work properly - ship broke loose -- f/s if deadman device not working, ship could break loose -- negligence. F/s that if ship breaks loose it will crash into other things -- f/s “type“ of injury. court draws distinction b/w type of injury and extent of injury. F/s that ships would hit each other -- b/c of that the other events of the “same general sort“ are also f/s. 

-- Kinsman (II) -- pg. 433 - economic damages -- court says no recovery -- connection is too tenuous and remote -- policy (Andrews -- Palsgraf) 

-- People’s Express -- pg. 433 (case on pg. 313) -- negligent actions of railroad leads to closing of an airport and economic hardship -- D actions found negligence was prox. cause of the economic injuries -- economic injuries could be recoverable -- distinguished from Kinsman II b/c here the injuries are considered natural and probable -- in Kinsman II there was a less direct relationship -- lots of circumstances came b/4 loss -- also distinguished b/c of policy implications

Duty

I. Intro: PFC

general duty owed to everyone then exceptions to general duty: no duty to rescue etc.

II. Privity & Duty

MacPherson  -- manufacturer - (privity) - dealer - consumer

privity -- dictated by contract -- manufacturer owed duty to dealer and no one else -- if consumers get injured -- they don’t have privity of contract (like dealer does) and therefore, manufacturers aren’t liable --- Cardozo wants manufacturers to be held liable for these injuries

Thomas v. Winchester -- poison mislabeled case -- if you as a manufacturer place something into the stream of commerce, and it can put human life in “imminent danger” you are responsible

MacPherson  pg. 541 -- P bought car not directly from manufacturer, but from retail dealer.  One of the wheels was made of defective wood, causing car to collapse on road, throwing P out of car and injuring him.  Cardozo holds manufacturer to a “stricter duty” b/c the nature of an automobile (ie – big thing, goes fast, carries people) gives warning of probable danger if its construction is defective. -- the principle of Thomas applies - not the actual case -- talks about Loop - circular saw -- danger not imminent; Losee - old cases - let’s look at modern cases --- Devlin case -- scaffold built for painters -- if improperly constructed are “a most dangerous trap”; Statler -  coffee urn example -- inherently dangerous --- Cardozo believes that Devlin and Statler extend the Thomas rule don’t take into account privity -- two prong test:

-- object has to be dangerous - put life and limb at peril if made negligently

-- added knowledge that it will be used by persons other than purchaser without new tests

Car had 3 seats - obvious that someone other than purchaser will be using car

dealers generally sell cars -- so probable someone other than dealer will use - cars generally travel at 55 miles/hr - dangerous by nature if construction negligent --shift in historical circumstances -- lots of manufacturing etc. - relax privity doctrine-- move to duty being owed to everyone 

III. Duty to Rescue


A. General 

1. Yania pg. 380 Supp -- decedent hangs out with acquaintance (D) - acquaintance digs a ditch challenges decedent to jump in -- he drowns -- D looks aside does nothing -- no duty to rescue unless D has put P in danger -- not so here

2. Harper pg. 131 - is there a duty if D had knowledge P didn’t - how shallow water was??  D captain of ship - knew about shallow water -- didn’t warn P. Both adults -- P is 20 -- duty would be owed if there was a special relationship (landlord-tenant; cmn carrier; innkprs etc.) or if person is under custody of D - not here. No duty.

a) non-neg. injury -- Maldonado  pg. 135 -- freight train case -- guy fell off got hurt; no one did anything to save him -- if you caused the injury even if not negligent (accidentally bumping someone) you have duty to rescue

Restatement  322  pg. 136 

b) non-neg. risk -- Simonsen caused risk by hitting pole, duty to remove hazard or warn; Menu - hazard existed by D had no causal connection -- no duty to rescue; Tresemer -  Dalkon Shield -- D dr. never informed P of dangers of shield -- failure to warn -- Rst. 321 pg. 137

c) Reliance -- Morgan; Mixon; Santy  pg. 137


B. Relationship



1. Flateau
2. Farwell -- two guys delivering rental truck - decide to have a few beers - followed some girls -- chased by friends of girls, one got away, one got beaten -- one who got away put ice on other guy’s head, drove around him in his car - Farwell (beaten guy) passed out - other guy left him in car -- three days later he died. The fact that he moved him after he was beaten gave him a duty -- partial rescue - victim was then reliant Court finds a special relationship between P and D b/c they were companions engaged in a common undertaking, therefore D had an affirmative duty to come to P’s aid.

a) Rst. 324 -- pg. 141 -- one who, under no duty to do so, takes charge of another who is helpless is subject to liability caused by “(a) the failure of the actor to exercise reasonable care to secure the safety of the other while within the actor’s charge, or (b) the actor’s discontinuing his aid or protection, if by so doing he leaves the other in a worse condition than when the actor took charge of him” --- reliance 

b) Ronald M. -- pg. 141 -- P was one of 10 minors in a car - a bunch of them were drinking and taking drugs -- suit brought against those who hadn’t for alleged failure to restrain driver b/f his negligence caused injury to others in group. (P was a member of group and was suing other members in his group)


C. Medical

1. Hurley -- Supp 372 - 1901 - Dr. refused to treat patient w/out any reason -- no duty to rescue -- P argues Drs are different- they are licensed - court says license permits you to treat - doesn’t require you to treat  policy rationale: Drs wouldn’t be able to function if required to treat everyone regardless of their relationship

2. Childs -- Supp 373 -- woman in labor went to hospital -- nurse tells her Dr. says for her to go to her doctor - she gave birth on route and baby died. Dr. says he said for her to “call” her doctor to see what to do (two versions of fact) -- Childs (P) says since Dr told her (through nurse) to go to her own Dr he had in essence taken on her case (by simply giving instructions) -- reliance on Dr as expert to determine if she was able to make it to her dr. -- if the Dr really said for nurse to tell her to call her Dr then he was not taking on case - he was acting as the Dr in Hurley - refusal to treat instead wanting P to get advice from her own Dr. -- Court believes Drs side that he said for her to call her Dr. (nurse considered not an agent of the Dr) - a Dr. - patient relationship is a contract relationship -- no contract here - no duty  (P could still have a case against the nurse and the hospital)

3. Emergency Medical Treatment Act -- Supp 377 -- Congress passed in 1989 -- Medicare funded hospital with an ER must treat all emergency patients (and pregnant patients who are in labor)

IV. Conclusion Moch -- pg. 143 -- building caught fire - fire spread to warehouse of P -- P alleges water works co. failure to provide adequate water lead to spread of fire. Cardozo dismisses. Cardozo says failure to supply adequate water was at most a denial of a benefit - not a wrong (no contract from water works to all residents so no assurance of benefit).

Landowners & Occupiers

I. Intro - two types of people - possessors and entrants (pg. 34 Supp.)

II. General -- Premises Liability

Generally, courts determine the duty owed by a possessor to an entrant according to the traditional, common law classifications of entrants


Trespasser: One who enters the land w/o permission or privilege to do so.

 -An extremely minimal duty of care – duty to avoid inflicting willful, wanton, or intentional injuries; and to avoid injuries from “traps.”

-Exceptions to general “no duty” rule – known trespassers; known, constant trespassers upon a limited area (shortcuts);attractive nuisance w/ regard to child trespassers.

Licensee: One who enters & remains w/permission of the possessor, but is not an invitee.  Examples: social guests, visiting relatives, door-to-door salespeople, business invitees who exceed their invitation (customers who stray beyond sales floor w/o having been stopped and asked to leave), firefighters and police (water meter readers and garbage collectors are invitees).

-Duty to warn of or to make safe known hazards which the entrant is not likely to know about.

-No duty w/ regard to unknown hazards, and no duty to inspect for hazards.

Invitee: One who enters premises by consent of & for a business purpose of the possessor.  Example: customer in a store.

-Similar to the general duty to exercise the care of a reasonable person.

-Duty to exercise reasonable care to make the premises safe or to warn of all non-obvious hazards that cannot reasonably be corrected.  Duty to protect against both known dangers and those that would be revealed by inspection.


A. Condition

1. Carter (traditional) pg. 191 -Illustrates traditional strict interpretation of classifications P visiting D’s house for a bible study class – it had snowed night before and D had shoveled his driveway, but was not aware that ice had formed overnight.  P slips on driveway, injuring himself – P arguing that he was an invitee, and that therefore D owed him a duty to make premises safe for him.-Court holds that there was no public invitation -- as a social guest, he was a licensee – therefore no duty.

2. Heins (modern) pg. 197 - went to D hospital - Heins claims visit was social and business (planning to play Santa for hospital) therefore invitee - D says Heins was on a social visit only - therefore licensee. Ct takes view that this is social visit Heins is licensee. D owes a licensee no duty of reasonable care - owes duty to protect against known hidden dangers - ice is open and obvious danger not hidden. Ct believes the distinctions b/w invitee/licensee should be abandoned and  new rule for landowners is they should owe duty of reasonable care to all lawful visitors - duty based on f/s v. status of entrant.

In cases like this you should do two analyses: one based on traditional - label entrant and analysis duty accordingly and modern: general duty.


B. Activity

1. Britt pg. 195 -- P sales rep asks custodian to move piano -- P injured -- licensee - dismissed case: Licensees cannot recover for active negligence while on premises.

Bowers -- “flaming Irish coffee” case -- licensee -- duty of reasonable care owed  Overrules Britt, holds that a social guest (licensee) could recover when she was burned during the preparation of “flaming Irish coffee.”

2. Rest. 341


C. Open & Obvious

1. Tharp - pg. 195 -- grain inspector case - possessor  liable for obvious dangers where harm is anticipated. Duty to exercise reasonable care if possessor can anticipate harm, even in light of the obvious nature of the hazard

 Michalski -- Home Depot case - P tripped on pallet - D liable

2. Rest. 343(1)


D. Outside Premises



1. Rst. 368

2. Largosa - pg. 205 - bungee jumping - gen. duty owed to those outside of premises - but possessor not liable for everything. D did not pose f/s danger to P on highway - jumpers didn’t jump onto/over highway - D can’t be held liable for unf/s negligence.

III. Contexts

A. Children: Rst. 339 - pg. 196 - -- exception to trespasser rule is children trespassers -- attractive nuisance doctrine - something on property that is appealing to children that is a risk and children wouldn’t be aware of the danger -  possessor is required to make condition safe 

-- Holland pg. 196 -- 9 yr old boy injured by a freight train - court says he should have known danger - moving train is an obvious danger to a child of that age.

-- United Zinc - pg. 403 Supp. - (this case is an anomaly - most courts would not come out this way)  Ps, two children, trespassed on D’s lot, which used to be a sulphuric acid factory. D had torn factory down, but left a basement and cellar, in which toxic water had accumulated.  It was a hot day, and Ps thought it was a swimming pool – they went  in water, were poisoned, and died.

-Holmes finds no duty, b/c the children were trespassing, and the age of the  trespasser does not matter moreover, the “pool” was too far off the path to have tempted Ps, unless they were trespassing in the first place. the exception for trespassing children only kicks in if they‘ve been invited -Dissent: Clark argues that majority ruling was too harsh – the pool was an “attractive nuisance” that looked like a swimming pool on a hot day, and it wasn’t so far off path that children wouldn’t be tempted by it. The likelihood that the children would enter property regardless of invitation (expressed or otherwise.)
Wal-Mart case -- pg. 206 -- P is invitee - owed duty of reasonable care - safety- Did D Wal-Mart have duty of security to P?? P says lack of security guard in parking lot = unreasonable care. 

diff jurisdictions have articulated diff. standards for reasonable care --

- duty only if aware of specific imminent harm
- duty to protect if there have been prior similar crimes on premises.

- totality of the circumstances - very broad -- look at all things - nature, condition, location of property - and such things as lighting etc. - consider surrounding area as well

- balancing test - weigh all factors in determining foreseeability - prior crimes very important

Court adopts balancing test -- weighing the factors the court says no foreseeability therefore no duty.

if confronted with a hypothetical with business invitee and that invitee is the victim of a crime w/ argument that security should have been provided - label victim as invitee, cite all Wal-Mart tests - do a totality test

Govt. Duty

I. Tort/ State Law


A. Police

1. Riss v. City of New York (gen. rule) pg. 226 - police protection case - P was repeatedly threatened w/ personal harm (from ex-boyfriend) repeatedly reported threats - requested protection (draw analogy to rescue doctrine) - P attacked w/lye scarring her & blinding her. Ct says obligation to “protect and serve” - b/c of that - no obligation. (Dissent puts it “because we owe a duty to everybody, we owe a duty to nobody.”) - court says that there is no obligation of protection to any particular person. --resource allocation has to be determined by legislature. Dissert argument is liability will be controlled b/c not everyone can make a claim - duty alone doesn’t do it - unreasonable conduct, causation etc. need to be present. If the story gets out and people don’t like it - legislature (as a body of the people) would make some changes and police would change policies. 

2. Schuster pg. 230 - police informant murdered -- distinguished from Riss b/c police had active role -- they sought out information from the public - informant was reliant on police to protect him from harm after he gave them information. Court found for P that police were under a legal duty to respond reasonably to Schuster’s request for protection.

3. Sorichetti pg. 230 - protective order in place - father badly mutilated child - father had history of violence - and threatened mother and child - reported to police who b/c of P.O. could have gotten child but didn’t - distinguished from Riss b/ of P.O.

4. Florence pg. 233 - child run down while crossing - there was supposed to be a crossing guard - police were to provide crossing service whenever guard was sick - police undertook duty of protection - mother was reliant.

5. Cuffy pg. 231 - Cuffys requested protection from downstairs neighbors (and tenants) the Aitkins  -- police promised arrest in the morning -- didn’t arrest -- Ralston Cuffy son came to visit was attqacked by Mr. Aitkin and Ms. Aitkin slashed Ms. Cuffy and another son with knife.  Look to special relationship test:


1. assumption of duty through acts or promises


2. knowledge on part of city that inaction could lead to harm


3. direct contact b/w city and injured party


4. party’s justifiable relied on city’s undertaking

Court says no relief to Ralston - no direct contact b/w police and Ralston; other Cuffys denied relief b/c by the evening (when attacks occurred) they could no longer be relying on a police promise to respond that morning.

6. Davidson - pg. 230 -- laundromat case --  police had premises under surveillance - knew about danger - undertook the duty of protection - failed to warn when they saw someone they thought was the assailant - Court refused to find special relationship

B. Public Transportation

1. Weiner (gen. rule) pg. 232 - 

-- Crosland - employee of transit authority witnessed crime - did nothing

-- Clinger - P raped in subway b/h construction stuff - court summary judgment for D - b/c act was “overwhelmingly governmental”

-- Lopez - bus driver didn’t stop a fight  - 


C. 911 Call

1. DeLong (gen. rule) - pg. 232/233 - if you call 911 and they tell you someone is coming - they have a duty to act reanably (doesn’t mean you will be saved just that they are required to act reasonably)

2. Mercod/ Kircher (distinction) - pg. 233 - Mercod - no duty b/c a third person called - failed the no direct contact part of the Cuffy test. Kircher - saw a kidnapping gave info of license plate etc. to officer who promised to report - didn’t report - court found no duty b/c no contact with victim. 


D. School

1. Hoyem -- pg. 233 - student left school without permission and was hit by motorcycle -- court holds that school district owed a duty of due care in supervising the plaintiff -- 

2. Pratt -- pg. 234 - student hit by truck after being left off bus at bus stop. Court dismisses case saying school’s duty terminated when the child was left at designated stop.

3. Ernest - pg. 234 -injury to child released from school on foot b4 all buses were gone - in violation of school’s policy to the contrary. Court says although duty usually ends once “custody” of the student is relinquished, an exception exists if the child is released into a hazardous situation - particularly when the hazard is of the school’s own making.

III. Fed Law

A. Thurman pg. 388 Supp. -- police (equal protection) - repeated reports to police about abuse of husband, restraining orders unenforced, police non-responsive, culminating event - P stabbed and beaten in front of police officers who did nothing. -- fourteenth amendment - state cannot deprive anyone of life, liberty or property w/o due process

sec. 1983 - statutory right against constitutional violations perpetrated under color of state law, custom or usage if violations subvert your constitutional rights

police had a “custom” of not responding properly to domestic incidents

Court trying to combat the societal impression that domestic violence is “acceptable”

Common law (Riss) -- “special relationship” - restraining order, promises of protection, 

B. DeShaney -- pg. 395 Supp. social services (due process clause) -- claim was DSS social workers failure to act by removing child from abusive situation was a violation of due process - child had been abused by father for a long period of time & dept. never rescued  (govt. duty to rescue case)   -- precedent cases - Youngberg & Estelle -show govt. has a duty to someone who is in custody of the state - deprivation of liberty - triggers due process - inapplicable in this case 

Common law argument that there was a “partial rescue” and it triggers duty to rescue

Renquist says: that argument may be reasonable but that is not the claim that was made here - this is a constitutional claim  (pg. 399a)

Courts don’t want to get involved in “big time” decisions

Riss calls them  resource allocation decisions 

who has responsibility that govt does things that we like? we the people (democratic process) - use your vote -- legislature 

Direct Emotional Injury

I. General

-- including physical consequences

A. Mitchell  pg. 418 Supp. - Represents traditional rule – no longer existent today. P waiting for horse carriage on street corner, carriage negligently driven, horses come extremely close to hitting her, but don’t actually touch her.  Injury: P frightened, faints, has a miscarriage. Rule: No recovery in negligence for mental distress in absence of physical impact,  even where there are obvious physical consequences (ie – miscarriage). Policy: Concerns about floodgates of litigation, fraudulent claims. In order to make out claims for emotional injury - must be physical impact
B. Falzone pg. 261 -  Represents the contemporary rule. D’s car negligently veered across highway, coming so close to P’s car that she feared for her life. Rule: Recovery is allowed for emotional distress if P was subjected by D’s negl. to a risk of physical injury, even if no impact actually took place - no actual touching (physical impact) required.  Some states refer to this risk as being in the zone of danger. -- test - pg. 265 -- 1) fright from a reasonable fear of immediate injury 2) fright resulted in injury or sickness 3) recovery allowable if injury/sickness would have been recovery had they been inflicted by physical injury rather than fright

Note: Most states require physical manifestations  in addition to emotional distress

C. Liimitations: (pg. 266)

1. Humana/ Wagner (Fla) - Florida still requires some physical impact

2. Wooden/ Lawson (Ca) - Wooden - you can recover for emotional distress - w/o physical impact --  Lawson - distinguished b/c airlines have strenuous standards etc. -- don’t want to open flood of litigation -- seem like same cases - court comes out differently b/c public policy rationale -  

II. Impending Death

A. Airline: pg. 268 - McDonnell/ Quill -- Most courts have allowed recovery where P was aware of impending death or injury, even if the period of time before harm was very short.  Example – McDonnell and Quill cases, which apply a very fact-specific test to gauge how aware P was of impending disaster (ie – plane crash). court presupposes severe emotional injury involved - concept of “unusual, disturbing experience combined with physical symptoms” McDonnell - different outcome for P on different sides of the plane - level of fear different for the passenger who saw the plane falling apart and the passenger who didn’t see

B. Non-Airline: Beynon -- pre-impact fright proven by skid marks -- had decedent survived he would have been entitled to recovery - so therefore recovery is awarded

Ghotra -- no recovery -- absence of an “appreciable length of time”

Sander -- neg. reading of pap smear not warning P of cancer -- fear and apprehension of dying -- dealt with for a year - reasonable basis for trauma

III. Solely Emotional

A. Metro-North - pg. 270 - RR worker exposed to asbestos - attends asbestos awareness session - begins to fear cancer from his exposure - no physical manifestation - Ct says just b/c you are exposed to something w/risk of cancer - that’s not physical impact - ct fears flood of litigation/ speculation/fraud - no recovery - courts don’t want to grant awards for solely emotional injury

B. Gammon - pg. 278 - P given a bag by D funeral home which he thinks contains his recently deceased father’s personal effects, but which actually contains a severed leg. Rule: P allowed to recover in cases where D is bound to foresee psychic harm, but only when such harm reasonably could be expected to befall the ordinarily sensitive person.  In this case, nature of situation renders such psychic harm to P f/s.

-- foreseeability of emotional distress occurring from the incident

-- no eggshell rule -- court doesn’t want to compensate a super-sensitive plaintiff

-- use trial process to weed out fraudulent claims - prevent flood of litigation

-- seriousness of injury

C. HIV Cases -- general rule: if danger wasn’t manifest - i.e. someone stuck with a needle and then is apprehensive of HIV - if needle didn’t contain HIV - no reward - not within zone of danger -- “AIDS phobia” - public policy analysis - in a world where there is heigtened conern about HIV infection and heightenend irrational fear of infection- courts don’t want to expand scope of liability  -- flood of litigation

--- exception: Williamson - reward based on what a reasonable well-informed person would fear - as opposed to actual needle being infected --

D. “Severe distress”

-- Sullivan -- P stood across street as their house bnurned to the ground -- had physical symptoms: headache, sleepnessless, nausea, vomiting etc. Court says P met required standard.

Indirect Negligent Infliction

I. Intro: “Direct”/ :“Indirect”

A. Carey -pg. 294 pregnant mother -- malpractice directed at fetus - mother not a bystander b/c she is so close to the event as to be a part of it - direct -  Burgess - father a bystander in similar case - indirect

B. Huggins - child given wrong dosage of medication - parents beleive they are victims - court says they are indirect - therefore no relief.

II. Zone of Danger (majority)

P may recover for the emotional shock of witnessing the harm to a loved one if and only if P was also in the zone of danger of physical injury created by D’s negligence. P need not have feared for his own safety, so long as he was within zone of danger. Generally, P must have witnessed harm to an immediate family member, or at least a close relative – most courts won’t grant recovery to unmarried or gay couples. Generally, P must have experienced physical manifestations of emotional distress in order to recover. <policy argument meant to limit scope of liability>

A. Johnson -- pg. 291 - P’s baby was abducted out of D’s hospital – P was not at hospital when it happened. Court applies a Palsgraf/Cardozo type analysis to find no duty to parents b/c they were outside zone of danger (they were interested bystanders) and no wrong was done to them, but hospital owed a duty to baby. parents = indirect victims.

1. Oresky

B. Tobin -- pg. 288 - court says never any liability for indirect victim

Bovsun - pg. 288 - zone of danger and injuries must have resulted from observation of serious injury or death caused by defendants negligence

III. Dillon/Portee (minority)

P may recover for emotional distress caused by witnessing an accident even though he is outside the zone of danger. Generally, P must have experienced physical manifestations of emotional distress in order to recover.

A. Portee  pg. 282 - son caught in elevator - mother watches him die -- not within zone of danger 

Dillon (1968) CB p. 240 Calif. case – established three factors for determining recovery:

1. Location -- Whether P was located near scene of accident, as opposed to one who was a distance away from it.

2. Observance -- Whether shock resulted from observance of accident, as opposed to learning of the accident from others after its occurrence.

3. Relationship - Whether P and victim were closely related.

Portee established four factors for determining recovery:

1. Whether accident involved the death or serious physical injury of another caused by D’s negligence.

2. Whether a marital or intimate familial relationship existed between P and victim.

3. Whether there was observation of the harm at the scene of the accident.

       4. Whether there was resulting severe emotional distress.

Therefore, Portee is different from Dillon in that it takes into account the severity of the harm (must be death or severe injury), and also that it only requires observation of the harm, not physical proximity to it (perception, not proximity).       

 -- Thing v. La Chusa – (19 years after Dillon, Calif. limited the scope of liability) the 3  elements of the Dillon test still hold, but the viewing of the consequences of the accident (as opposed to observing the accident itself) even if they are immediate consequences, does not satisfy the second element of the test.

B. Proximity

1. Scherr - pg. 286 - wife sees fire of a hotel that she knew her husband was at on news - (didn’t see her husband on TV) 

2. Marzolf - pg. 289 - shortly after test - seeing victim shortly after the actual accident - in a situation in which the victim’s condition has not been altered

3. Stockdale - pg. 289 - notice of death 4 hrs after -- viewed body 24 hrs later in funeral home - no recovery

C. Serious Injury

1. Direct Victims -- Barnhill - pg. 286 - visualized his mother in a car accident and believed it was serious, but wasn’t - court says recovery for emotional harm if a reasonable person would have thought the situation was serious. (reasonable mistake with respect to extent to injury) -- Barnes -- saw a child injured, mother thinks it was hers - it wasn’t - she dies from the trauma of the emotional injury she suffered thinking it was her kid - recovery denied  (reasonable mistake as to identity of victim)

2. Indirect Victims -- Sell - pg. 287 - negligently informed of death of son - was distraught until found out kid was alive -- emotional distress not adequate for recovery

D. Relationship

1. Elden - pg. 289 - unmarried couple lived together - man saw woman killed - court rejects recovery essentially b/c they are unmarried - marriage is state interest - too much for court to determine “stable and secured” -- what about gay/lesbian - can’t be married (test here is marriage)

2. Dunphy - pg. 290 - death of fiance - awarded recovery based on duration, degree of reliance, common contributions to their life, extent and quality of shared exp. etc. - use these inquiries with married couples as well - (test here is relationship - not marriage)

3. Leong - pg. 297 - kid w/ stepfather’s mother - he saw her hit and was allowed recover for emtnl distress - b/c Hawaiian culture has stronger non-blood familial ties (f/s) 

IV. Hawaii (foreseeability)

Hawaii General F/S Approach - Hawaii is the only state w/ an extremely liberal, general f/s test for indirect infliction of emotional distress.

A. Rodrigues (Property) - pg. 296 - allowed recovery for loss of property P’s had built themselves

-- Lubner - pg. 295 - no recovery when trash truck crashed into house

B. Campbell (animal) pg. 296 allowed recovery for emotional distress upon notice of death of a pet  which occurred on same island of Hawaii

 Roman - watched poodle dismembered by St. Bernard - no recovery as dog is personal property

C. Kelley - pg. 297 - CA hears daughter and granddaugheter killed in auto accident in Hawaii - court refused recovery - location of accident too far removed for foreseeablity

Massaki (proximity) - parents hear son is killed - they live on same island as accident - recovery approved - foreseeablility met by proximity

D. Legislative Response - After these rulings, Hawaii legislature narrowed the scope of liability by no recovery for loss of personal property w/o physical manifestations of emotional harm.

V. Finley excerpt -- Supp. 419 - gender bias in emotional injury

Contributory / Comparative Negligence

(affirmative defense - defendant says you also need to look at plaintiff)

I. Contributory Negligence (Minority)

A. General Rule

If P contributed to his own injury in any way, he is completely barred from recovery.

-This is a harsh doctrine from a compensation perspective, so therefore courts used various “escape doctrines” to undermine CN w/o actually overruling it.

B. Exceptions

1. Rescuer

2. Statutory Where D’s alleged negligence consists of violating statute designed to protect safety of a class of persons unable to adequately protect themselves (ie –children) & of which P is a member, crts often rule that P’s CN is no bar to complete recovery.

-- Chainani: pg. 436 - Statute requiring school bus drivers to instruct students in crossing streets…purpose of statute was to protect school children against their own negligence, thus no CN. -- Feisthamel: Court allowed CN as a defense where P, a nine year old girl, walked through a glass revolving door which, by statute, was supposed to be marked. Court held that the statute was not enacted for the protection of a particular class of persons from a hazard which they themselves are incapable of avoiding.

3. Reckless Activity - CN was no bar for recovery where D’s behavior was not merely negligent, but reckless, unless P’s behavior was also reckless.

4. Last Clear Chance -- If P does something to put himself into danger, but D has the chance to prevent P’s injury, his failure to do so overrides a CN defense.  See Davies.

5. Refusal to Impute -- Modern courts generally no longer impute CN in non-derivative actions.  See Contintetal pg. 438 -- car accident - D tried to say contributory negligence of the car rental place (imputing the plaintiff’s cont. neg. to them) ct says no

6. Jury -- Courts would allow cases to go to juries, anticipating that juries will violate their instructions to apply “all or nothing” CN test, and instead simply reduce P’s

damages according to his CN.

ON EXAM WE WILL BE IN A CONTRIBUTORY NEGLIGENCE JURISDICTION

II. Comparative Negligence (Majority)

A. Pure -- responsible for the amount (%) of your negligence (i.e. if P is 90% negligent, he will collect only 10% of damages)

B. Modified -- two ways to determine: not as great as D’s neg. or no greater than D’s neg.

C. Implementation  -- “The Act”

D. Imputation Revisited -- pg. 448 - imputation allowed in cases such as loss of consortium where injured spouse is contrib. neg. bystander cases: pg. 449 - impute negligence from first victim to reduce claim of victim 2 (bystander sees accident of victim who is contrib. negligent)

III. Avoidable Consequences - pg. 457

-- General Rule – P has a duty to mitigate damages after accident – P cannot recover if he fails to get medical attention or heed medical advice. -Exception: If surgery is risky, P has no duty to go through w/ it, and may still fully recover (see Hall  pg. 457). -Possible Exception: If refusal to mitigate stems from religious beliefs (see Munn  pg. 458) -Generally, there is no duty to take damage-mitigating steps before the accident. ex. in most states, failure to wear seatbelt will not prevent P from recovering.

For Exam purposes: focus on contributory negligence and avoidable consequences 

Assumption of Risk

I. Definitions:    Three elements necessary for AR

                    (1) P must have had actual knowledge of the specific risk.

                    (2) P must have appreciated the magnitude of the risk.

                    (3) P must have freely and voluntarily encountered the risk (voluntary conduct).

A. Express - P gives consent to relieve D of liability - written or oral (ex. contract)

B. Implied - P joins in activity that is already taking place - consent, though not discussed or written is implied. 

II. Express Agreements

A. Context/Activity

1. Dalury (Tunkl) -

Dalury v. S-K-I Ltd. (1995) CB p. 461

P runs into a negligently-placed pole while skiing.  P had signed a release clause. Court refuses to enforce clause b/c it is contrary to public policy – court looks at the Tunkl case from CA which established a six factor test to determine whether a release clause is contrary to public policy. Court applies an even more liberal standard than in Tunkl, considering the totality of circumstances against the backdrop of current societal expectations. Based on this test, the skier assumes the risks associated w/ skiing (ie broken leg), but not things like running into a negligently placed pole.

-- Spencer -pg. 465 - ct. voided to release D from liability in injury sustained by P in amatuer “ski bum” competition --  Hamlin - pg. 466 - contract doesn’t involve victim directly - P security guard sues co owning facility where he was injured, D then sued the security company based on part of contract stating that they would reimburse for any judgments that their employees recovered from D.  Ct. upheld contract - 

2. Leon - pg. 466 - P sues for injuries sustained when sauna bench collapsed - had signed a liability release - ct. says sauna not known risk related to the release - therefore not an assumed risk & D’s neg. not related to the liability that the agreement was addressing.

3. Children  -- cts generally want to protect kids from being held to these contracts

-- unequal bargaining power

-- may not appreciateof risks etc. 

Scott  - pg. 466 - ct refused to enforce ski release signed by parent against injured child

Dillalo - ct refused to enforce release signed by 14 yr old  - need to protect minors warranted a rule that minors be able top get out of any release.

Zivich - protection of non-profits - release signed by parents bound child - policy rationale in siding with non-profit  

B. Drafting

1. Krazek - pg. 467 - river rafting dangerous activity not public activity - P challenged clause b/c it didn’t specifically mention word “negligence” - claims that means she didn’t release them of negligence. Ct found for D saying that clauses don’t have to have “magic words” such as negligence in them to be unambiguous - any reasonable person reading release of liability for “every kind or nature whatsoever” would include negligence.

2. Kissick - pg. 468 - where an AK court held that a clause in aviation club contract which relieved from loss, damage, or injury did not bar wrongful death suit.

(Intermediate Agreement) - pg. 64A Supp. must be conspicuous and seen:

legible, positioned where party will see them and actually be seen by party

III. Implied Assumption

A. Dangerous Activity 

-- Murphy - pg. 469 - Cardozo case -Classic implied AR case – P and wife observe a ride at D’s amusement park  known as “the Flopper.”  They see people laughing, falling, flopping – P gets on ride knowing full well that falling is a f/s part of the ride (fiancee admits to taking arisk after they watched the others on the Flopper) P falls and fractures his knee cap. -Cardozo finds D not liable, b/c P had knowledge of risk of falling, he appreciated this knowledge, and he voluntarily got on ride – 3 factors in AR cases satisfied.

B. Sports Participation

1. Knight - pg. 472 - touch football game - implied assumption of risk is that football is a contact sport - P told D, who was playing agressively,  to be careful. On following play she(P) is injured when D knocks her down from behind (not customary in football - clipping), steps on her hand. P argues that she assumed the risk of touch football but not of being clipped - ct sets up standard - we need to be careful to guard against inhibiting vigorous participation (“chilling”) - test is vigorous participation test - defendant granted SJ

2. Lestina

3. Crawn - pg. 473 - The duty of care applicable to participants in informal recreational sports is to avoid the infliction of injury caused by reckless or intentional conduct. -Therefore, person injured in home plate collision in informal softball game could not recover b/c they had assumed such a risk.-Policy: To rule otherwise - floodgates of litigation and have a “chilling” effect on vigorous participation in athletic activities.

4. Freeman - pg. 474 - drunk skier case - fails rigorous participation test b/c you’re not necessarily supposed to drink and ski 

5. Connelly - pg. 474 - inherent risk - colliding with a ski lift ower wjile skiiing is an inherent risk - defendant had done nothing that cause plaintiff to be injured.

C. Baseball Spectators

1. Davidoff - pg. 475 - P sitting behind first base during professional game at Shea stadium, was hit by a foul ball and was seriously injured -- must have screen directly behind home plate (only) - riskiest area

 spectator risk situations -- a player throwing a bat because they are angry does not fall under assumption of risk - you assume risks of splintering bats, baseballs hitting you etc. but not someone intentionally throwing bat - would this be battery?? player didn’t intend to hit a person with the bat - but the definition of intent includes the substantial certainty that the injury will occur (Supp. pg. 67)

Assault & Battery

I. PFC - (pg. 65 Supp.)

1. act of defendant

2. done with forbidden intent

3. harmful of offensive contact occurs (based on a reasonable person standard) 

4. with the person of another 

5. resulting from or caused by defendant’s act

6. contact is unconsented

II. Definitions

A. Battery

-- offensive: Vitale -- pg. 875 - surgery to be performed - doctors one and two were approved to perform surgery - third one did the surgery and was not consented to - P believed doctor three to be aggressive and non-compassionate way. Surgery was successful - no actual harm occurred, but court upheld Ps claim of battery - touching was offensive b/c  touching is considered offensive if it offends a person’s sense of personal dignity

B. Assault - separate and distinct from battery (the two do not have to go together) -- imminent bodily fear and apprehension - words alone cannot constitute assault - if you are determining if conduct is assault words can be used as part of the whole picture.

C. Intent - defined in Supp. pg. 67 - actor desires to cause consequences of his act, or that he believes that he believes that the consequences are substantially certain to result from it. (actor can intend top harm A but harms B instead, doctrinally intent is transferred to B even though actors original intent was against A.) 

motive doesn’t matter: ex. you shoot someone to get their attention - not angry or malicious - but it is still battery b/c personal dignity of the victim has been affected

note: physical injury may not have occurred but we have a legally protected interest in the security of our person (association of assault and battery is injury - “blood and guts” this is often not the case)

III. Cases

A. Vosberg - pg. 430 Supp. - kid kicks another kid slightly across the aisle in class and seriously injurs him - stands for proposition that intent  does not have to be to harm, just to violate a legally protected interest  - personhood - can’t touch someone in an offensive manner - ct says if this incident had occurred on the playground instead of in class it would not be battery b/c playing on the playground includes an assumption of risk  --- the light touching lead to a severe medical problem - P will never be able to use leg again - thin eggshell skull rule - take victim as you find him - you are liable for all injuries that result from your act -- court says wrong-doer is liable for all injuries resulting from the wrongful act whether they could have been foreseen or not

B. Picard - pg. 872 - P was taking pictures of brake inspection b/c first time mechanic didn’t do it well the first time - D (mechanic) is ticked off about having picture taken. - two versions of offensive touching - one lunging at P and spinning her around - the other was touching the camera Two claims - assault - reasonable fear of bodily harm - D lunged at P - and battery - continues and at a minimum (depending on who’s version is believed) touched the camera (considered an extension of P’s person)

C. Fisher - pg. 433 Supp. - battery - employee (D) grabbed plate out of Fisher’s (P) hand - did not touch him directly - but plate was considered an extension of his person. No assault b/c no fear or apprehension of physical injury. Ct. says there was battery b/c P was highly embarrassed and hurt in presence of associates - no physical injury - dignity was offended (emotional claim) - here words and restaurant policy not to serve Blacks & grabbing plate -  combined to be the affront to dignity. Needed the grabbing of the plate to make this a battery - ct. had recently refused top adopt “new tort” of intentional interference  with peace of mind (no recovery for solely emotional injury) - conduct needs to be combined with words - ct. is limiting scope of injury 

D. Alcorn - pg. 875 - D spit on P on courthouse steps (1872) damage award was relatively large - $1,000 (a lot of money in 1872) -- Ct. felt justified in granting that level of damages b/c the act was a huge violation of personal dignity. Ct. feared retaliation - in 1872 if someone affronted your dignity you might just shoot them. Ct. wanted people instead to take these cases to court. D appears to be a man of wealth - higher damages. 

Consent & Self-Defense
I. Consent -- both parties agree to conduct (similar to assumption of risk in negligence)

A. Fist Fight: Hart -- pg. 911 - this fight in b/w sanctioned boxing match and street fist fight - here there is a prize fight which is illegal b/c statute in effect outlawing these fights - one party dies  ---- In these types of cases - majority rule - mutual combat in anger - each is liable for injury - voluntary conduct is no defense agianst liability -- minority rule - engaging in mutual combat in anger - act is unlawful and therefore recovery is denied (unless excessive force or malicious intent) -- court says b/c fight is consented to (even though illegal) so no right to recovery

B. Football: Hackbart - pg. 913 - football players - one gets angry on field and punches the other in the back of the head (not a sanctioned type of battery common in football) trial court says assumption of risk - reversed on appeal - official players code and custom of the sport - customs don’t approve of intentional punching or striking 

C. Medical

1. O’Brien - pg. 435 supp. - immigrant woman P vaccinated onboard ship to avoid quarantine - consent? P never expressed that she didn’t want to be vaccinated -stood in line with others and  held up her arm to be vaccinated - court says implied consent.

2. Mohr - pg. 436 supp. - consented to operation on right ear - surgeon discovered condition of left ear was worse than right and operated on left ear w/out patient consent. operation successful and “skillfully performed” - her legally protected interest in her person was impinged - battery - offensive touching - court says wrongful and unlawful even though no negligence b/c no consent was given by P. doesn’t matter that the motive of surgeon was altruistic.

D. Sex; Barbara A. -- pg. 437a supp. - woman (P) sustains injuries from an ectopic pregnancy after becoming pregnant by her attorney (D) who implied he was infertile. P had to have surgery and becomes sterile as a result. P claims battery - offensive touching - D claims consent  to sexual intercourse - a risk of sexual intercourse is pregnancy - D says P assumes the risk. Court focuses on power imbalance and trust issue b/w attorney and client. Court found for P. Dissent is concerned with seduction/sexual issues - bringing the law into the bedroom & flood of litigation (based on fact you can’t use consent as defense)

II. Self-Defense -- one person initiates conduct - the other engages in conduct to protect themselves

A. General - must have reasonable belief w/ respect to necessity of self-defense (life and/or physical well-being is threatened in some way) and have to take reasonable measures with regard to self-defense. Even if personhood is in danger - force of self-defense must be equivalent to danger anticipated. Limitations: Generally you have a duty retreat (if possible) & can’t use self-defense once threat has subsided.

B. Property: Katko - pg. 917 - defense of property (as opposed to personhood) -- self-defense mechanism - spring-gun traps - trying to protect property (where they did not reside and there had been previous break-ins etc. D breaks-in and gets shot with spring-gun. court affirmed for D. -- Posser - law always placed higher value on human safety than on mere rights in property pg 919

C. Mistake: Raymond - pg. 438 supp.  - there’s a mob coming towards Ds house - P comes out of crowd claims he identified himself as a cop - D shields his eyes to see if he was, aims and fires. mistake - can self-defense be raised as defense?? court instructions at trial level didn’t allow for mistake - no self-defense in these instances (see pg. 439) judgment was reversed b/c it may have been possible for jury to find in favor of D if they had not had those jury instructions - P never saw cops around there, he didn’t recognize the person etc. it was reasonable that he was mistaken

D. Limitations: Kelly - pg. 440 supp. criminal case as opposed to tort law - same principles apply in terms of conduct having to be reasonable (self-defense) -- battered woman stabbed husband to death with a pair of scissors. couple was on the street - he attacked her, choking her, two men from the crowd separated them and Mrs. Kelly panicked that her daughter was gone - she found her, Mr. Kelly was running towards her, she was unsure if he had armed himself and was thinking he was coming back to kill her, she grabbed a pair of scissors from her pocketbook tying to scare him, but instead stabbed him. Historical context: 7 year marriage - domestic abuse, alleged sexual assault of daughter - leading to psychological affect - battered woman syndrome - 

myths - people looking at such a situation will say: “why didn’t she leave?” - exit - related to duty to retreat in self-defense cases

prosecution argues that if the threat of danger was that high you would leave and used her past conduct (alcohol, drugs, premarital sex) to try to impeach her (pg. 447)

two components of self-defense:


subjective: whether D felt they were in danger


objective: whether a reasonable person believes there was danger

Intentional Infliction Emotional Distress (I)
I. Intro: Siliznoff - pg. 889 

II. Non-Racial Insults

A. Agis -- extreme & outrageous? -- pg. 460 supp. - waitress fired based on her name (someone was stealing and because they didn’t know who it was so they began to fire people alphabetically) -- court says that the jury should be able to evaluate this case and decide - reverse so that P may present her case - meets threshold level with respect to extreme & outrageous in terms of getting case to the jury -- employment context sets this apart from other emotional cases - heightened context - courts are particularly sensitive to these cases - sustained & continuous basis of subjection to insults in an employment context - captive element (not so easy to just leave your job) - conduct adds to scrutiny - you aren’t promoted, no raises etc. 

B. Harris -- what constitutes severe distress? -Supp 465. - employment context - man stuttered - was harassed by his supervisor for doing so - caused increase in his stuttering - not a severe result 

C. Womack -- pg. 889 - investigator for an attorney goes to P’s house representing herself as a reporter asks to take picture - brings picture into a case of child molestation to create confusion among the victims - court says extreme and outrageous conduct - she misrepresented herself, subjected P to questioning by police, his reputation in community damaged (b/c suspicion of child molestation) --- conduct element (not just speech - merely words) makes it easier to sustain claim 

Restatement Sec. 46  (outlined in Harris case, pg. 466 Supp.)

(1) intent to inflict emotional distress

(2) extreme & outrageous conduct *

(3) conduct caused distress

(4) severe distress *


(*these cases revolve around these prongs)

IIED (II)

I. Racial

A. Wiggs v. Courshon, Supp. p468 - Distinguished from all other cases b/c customers were subjects of common carriers or innkeepers

FACTS:  P Wiggs on vacation in FL w/ Parents and child.  When dispute of fish platter arose, D waitress said, “You black son-of-a-bitch, you can’t talk to me that way.  I’ll kill you.”  After D was removed by co-workers, she screamed, “they’re nothing but a bunch of niggers.” ISSUE:  Do racial epithets present cause of action under intentional infliction of emotional distress?
HOLDING:  Yes REASONING:  “Test for intentional infliction of emotional distress is if conduct was calculated to cause “severe emotional distress”.  2nd Restatement, Sec. 48 says insults must be “gross insults” to be actionable under Slocum.  If a customer of common carrier or innkeeper, P can make “gross insult” claim POLICY:  total of $25,000 damages.  court finds damages excessive, but allows compensation for loss of vacation time, not emotional distress

--Rest. S 48

-- Fisher case vs.  Wiggs case

B. Irving: “outrageous”

Irving v. Marsh Inc. Supp p473 -Words, coupled with Conduct = Extreme and Outrageous

FACTS:  P black college kid tried to return CD to D’s Music Land Store.  D’s clerk wrote on return slip, “Arrogant Nigger refused exchange-says he doesn’t like products.”  PROCESS:  District and Appellate Courts dismissed Case.  Supreme Appeals court Affirms ISSUE: Has P suffered enough severe emotional distress to recover under Section 20, Art. I of IL constitution?
HOLDING:  No REASONING:  Section 20 was not intended to create a new tort, and D’s conduct was not severe enough to establish a cause of action for intentional infliction of emotional distress. To get a tort recovery, there must be “extreme and outrageous” conduct.

C. Fed. Claim: Title VII

-- Bolden v. PRC, text p894 FACTS:  P sued D for racial discrimination under Title VII.

ISSUE:  Do intentional infliction of emotional distress claims for racial insults have cause of action? HOLDING:  No REASONING:  P was a sensitive and serious person working with boorish churls, and although they made two racial remarks to P, the remarks did not amount to “steady barrage of opprobrious racial comments.”

**D called P a “faggot, asshole, dickhead” and to “watch out or we’ll call the KKK.”  Still failed to meet requirement of Intentional infliction of emotional harm.

II. Sexual Orientation

A. Logan v. Sears Roebuck Supp.p474 (Court is angry at P Logan-court doesn’t even say conduct is bad) FACTS:  Gay P called by D.  When P said he would check his checkbook, P heard D say, “This guy is as queer as a $3.00 bill.” ISSUE:  Did trial court err in granting D’s motion for summary judgment? HOLDING:  No REASONING:  2nd Rest. of Torts:  One who by extreme and outrageous conduct intentionally or recklessly causes another severe emotional distress to another is subject to liability for emotional distress.  Tort of outrage doesn’t recognize relief for insults, indignities, threats, or trivialities.
Emotional distress must be so severe that no reasonable person could endure it.

Extreme means that D’s conduct is so outrageous that it exceeds all bounds of decency (Objective Standard) to be seen as atrocious and utterly intolerable.  P is unreasonably sensitive.  No defamation claim is allowed.

Prosser:  Our manners have not yet progressed so as to allow for emotional infliction of emotional distress.  Tort for emotional distress creates a flood of litigation, and law cannot intervene yet.   We cannot afford a remedy for all intended emotional disturbances yet.  P must be hardened to tolerate a certain amount of rough language.  D can exercise not only free speech, but also to blow off steam.  No recovery for emotional distress are not covered = racial indignities, threats, etc...are only annoyances.

B. Oncale (Title VII) --Oncale v. Sundowner Offshore Sevices.  text p896 
FACTS:  P male employee on oil rig sued under Title VII for sex. harassment against employer and male supervisors and co-workers b/c co-workers subjected P to sex-related humiliation, threatened him w/ rape, and physically assaulted. PROCESS:  Summary judgment for D granted in district and 5th Circuit Courts.  Unanimously reversed by US Supreme Court ISSUE:  Does Title VII permit claim for same-sex sexual harassment? HOLDING:  Yes

III. Sexual Harassmsnet

A. Russo v. White, Text p892
FACTS:  D called and hung up telephone on P 340 times in 2 month period b/c she refused to go out w/ him.  Court affirmed dismissed case. ISSUE:  Did P suffer severe emotional distress b/c P called and hung up on her? HOLDING:  No  -- REASONING:  VA courts do not favor tort of intentional infliction of emotional distress.  Court recognized the tort since Womack, but quoted Givelber:  “Intentional infliction of emotional distress is different from traditional torts b/c the term ‘outrageous’ does not provide clear guidance to the violator or the court as to what is the objective standard for regulating the actor’s conduct.

**Must apply “Extreme and outrageous” test.  Because D didn’t talk and there was no physical injury, it was not extreme or outrageous conduct.

B. (Title VII)

Harris v. Forklift Systems text p895 -New Sexual Harassment Standard:  Objective
FACTS:  Male D asked female P to remove coins from his pants pocket as he said, “You’re a dumb woman, what do you know?”  As P worked w/ customer, D said, “What did you promise the guy sex  Saturday night?” ISSUE:  Does Title VII permit claim for injury for sexual harassment? HOLDING:  Yes REASONING:  P need not show psychological injury under Title VII, nor adopt “reasonable woman” standard.  P had to show D’s conduct was “severe or pervasive enough to create an objectively hostile or abusive work environment.”  

--Baskerville v. Culligan Int’l text p896  FACTS:  D never threatened or solicited sex or a date w/ P ISSUE: Does Title VII permit claim for injury for sexual harassment? HOLDING:  No REASONING:  D’s sense of humor was juvenile and merely objectionable, but not actionable.  No compensation for “mere insults”

IV. Public Figure

A. Hustler Magazine v. Falwell text p905 - compare w/ Esposito v SFX 
FACTS:  P Magazine depicted D reverend as having his “first time” w/ mother in an outhouse. ISSUE:  Does 1st amendment limit state authority to protect its citizens?  Can a claim be sustained b/c of context? HOLDING:  No claim REASONING: 3 Criteria to determine infliction of emotional distress.


1) Aggrieved party is a private individual, not a private individual


2)  Conduct is matter of public interest.


3)  are parties business competitors?

Test: are statements “purposely false and malicious?”  No, b/c it was a parody. To protect 1st Amendment, parodies are designed to ridicule and insult. Defamation charge is irrelevant b/c there was a disclaimer.

B. Esposito - Supp. pg. 481 - “ugliest bride” case - private citizen - took a morning radio show prank a step further by not only labeling her the ugliest bride in their contest, by revealing her identity, place & position of employment,  and relations with superiors. reason for this info - she worked for a competitor of the radio station - distinguishable from Hustler case in that she was private person (not public) and there was no political issue here. P survives the constitutional first amendment issue - but will still need to make case for extreme and outrageous conduct.

V. Finley - supp. 477 - reasonable person -- gender perspective issue

Givilber - 893 - there is no clear definition of prohibited conduct in an IIED tort 

in analysis

has requirement of intent been met (subjective - but court can read into circumstances)

legally protected interest: emotional tranquility

test is extreme & outragsous conduct and severe emotional issue

Federal Tort Claims Act -- pg. 248 - sovereign immunity - notion that “King can do no wrong” is antiquated, but this comes into play with respect to claims under FTCA 

how can you sue the sovereign: 

-- has to be in Federal Court (state courts might not be fair to the govt.)

-- no right to jury trial

-- no punitive damages

exceptions:

-- can’t sue for fiscal policy that messes you up

-- can’t sue for postal services

-- discretionary function exception - if a govt official is acting in his govt. discretionary capacity - you can’t sue -- (almost anything can be characterized as discretionary - makes the govt more immune)

-- intentional torts can’t sue for (exception: law enforcement officials - pg. 944-945 - narcotics raids)

Traditional Strict Liability

(abnormally dangerous activity) - key in these types of cases is to examine if the case falls under unintentional or intentional tort and then whether context is neg. or strict liability - most will be negligence - you are looking for an exception to the negligence regime - if not there it’s negligence if it is there it’s S.L.

(In these cases: someone is doing something on their own property and there is a spill-over effect to others -- blasting case is the typical example)

I. Historical (England)

A. Fletcher - pg. 498 -  flood on P property due to reservoir - not an intentional tort - Rylands (D) intent was just to run his mill - needed the reservoir for it - no fault with respect to D conduct and with relation to hiring of his employees - irrespective of his reasonable conduct D negligence claim would fail - therefore, P tries to squeeze this case into SL - court says SL should apply to this type of case b/c D brought something onto his land (not naturally occurring) which was likely to cause mischief if it does escape, and it did escape- there should be liability -- cattle cases very common example (pg. 500) represents precedent  -- policy rationale - P had not taken upon himself any risk arising from the uses that D has applied to his land - judgment for P

B. Rylands -- affirms Fletcher decision - different take on it - test is different - natural vs. unnatural use of the land - where in Fletcher the test was whether something was naturally occurring. (natural use is broader category than naturally occurring)

II. American Scene

A. Nation Building -- America is attempting to build a nation - focus on entreprenurial enterprise -- people can’t intentional infringe on your property use and can’t negligently infringe upon your property use 

1. Losee (N.Y.) - pg. 504 - steam boiler explosion

2. Turner (Tx) - pg. 505 - natural use of water (water tower case)

B. Directly/Indirectly

-- Sullivan - different from Rylands scenario in that this was an injury to a person, where Rylands was a trepass on the land -- the direct consequence of your intent - which was the blasting  - as opposed to Ryland where the intent was to have a reservoir (indirect)  -- intent/act itself was dangerous (direct) - policy - use and enjoyment trumps activity

C. Environment

1. Cities - pg. 506 - environmental services - phosphate slime

2. Ventron - pg. 506 - mercury pollution case

(in past Rylands was generally rejected as a harm to industrial society - now these two cases show that Rylands is applicable - that liability should be assigned b/c of dangerous nature of these pollutants - population denser need to be more careful with respect to neighbors - risky behavior can be prevented (and should be or you should pay) -- strict liability will apply with regards to situations in which those who use or permit others to use their property for abnormally dangerous activities are to b held strictly liable.

D. Rst. 2d Sec. 520 (Modern)    (person hasn’t done anything unreasonable)

-- “downright dangerous” -- test - look at activity in terms of the following six factors:



a) high degree of risk



b) likelihood of great harm



c) reasonable care won’t eliminate risk



d) not common activity



e) inappropriate place for activity



f) value of activity v. danger

1. Indiana Harbor - in looking at 520 test: activity - manufacture of chemical (as opposed to transportation of chemical) manufacturer of chemicals - ships them all over the country - there is a spill. P is the railroad switching company (not the usual P in an environmental case). Common law roots in Rylands v. Fletcher -- but case Posner uses Guille v. Swan case - balloonist - people trying to rescue him trampled a veg. garden -- uses 6 factors - it’s an uncommon activity - inappropriate place (NYC) low value to community etc.   In reworking the 6 factors: Posner focuses on inability to eliminate risk by using reasonable care -- his basic argument is that if activity can be done safely with reasonable care then test should be reasonable care -- if so, negligence doctrine would apply (perhaps this should be first factor - then you wouldn’t have to have gone through the other prongs in determining strict liability) -- pg. 514 - no reason for us not to apply negligence here -- this is the type of accident that can be avoided if you take reasonable care w/ respect to transport (works against P b/c the argument was about manufacturing) -- 52 chemicals are ranked as more dangerous than this one - every shipper would be strictly liable for the spillage thereof -  there is an efficiency issue with regards to how the product is currently transported (in terms of where it travels - through densely populated areas etc.) - inappropriate use of land in this case may not be the rr transporting chemicals, but residential neighborhood that is there. -- allocative v. distributive lessons are: do 520 analysis - how this comes out will be based on the weight you put on each --  

2. Yukon (rejection of 6 factor analysis) -- pg. 517 -- Alaska -- regardless of value of activity or population numbers - people should still be protected from harm. (why should a person in a rural location have less right to recover than someone in a densely populated urban location??)

E. Deterrence: Assumption of Risk

Trespass

I. Structure

A. PFC §158 (intentional) -- pg. 87 supp.


a) P’s right of possession (land)


b) intent of entry (not intent to trespass)


c) no harm requirement

B. Intent

C. §165 (unintentional) -- pg. 88 supp.


reckless or negligent conduct and abnormally dangerous activity (§520 analysis)


requiremnt of harm - but not foreseeability (of harm)

II. Cases

1. Martin -- pg. 653 - P claimed damage to farm land b/c of D’s aluminum reduction plant - land could not be used for livestock -- trespass or nuisance (trespass trad. entry -- nuisance trad. interference of use & enjoyment) in this case the statue of limitations affects whether trespass or nuisance (in terms of recovery) -- advances of science allow that  trespass doesn’t have to be something you can see (i.e. vibration) -- intrusion on protected interest can be same whether visible or not -- modern test is energy test

2. Shack - pg. 578 Supp. -- P says medical & legal workers seeking to see migrant workers employed and housed on his land are trespassing -- court has to examine constitutionality with regards to the statute which forbids trespass with regards to this instance (pg. 579) - court says no constitutional issue b/c no trespass existed with regards to govt. workers seeking to aid migrant workers. Court says migrant workers isolated group, no other way to get these services. court frames this as a case of property rights v. individual rights (property rights should serve human rights -pg. 580) migrant workers are disadvantaged, disenfranchised, isolated, may not know about services/aid available to them via police, city council etc. Congress has enacted certain provisions for aid to migrant workers -- public interest outweighs interest of private property owners.

III. Theory: Cohen (pg. 583 Supp.)

what do we mean by ownership of property??  essence of property is the right to exclude others -- Cohen’s point - right to exclusion is a powerful right and has broader implication than the simple relationship b/w owner and property. If people want to use/come on to your property they have to pay some “service” (rent, fee etc.) to do so. property as a bundle of rights.

Nuisance

I. Structure (Rst.2d)

A. Public -- noise/noxious fumes etc. that pervades the community - govt. official generally brings on behalf of the public

B. Private -- doesn’t permeate the entire community - i.e. neighbor with loud stereo that is a nuisance to several neighbors - still private

II. Case Law

A. Rogers (plaintiff condition) pg. 585 Supp. - church bell ringing put P into convulsions - (convulsions originally started when P got sunstroke) - pastor was asked to stop ringing bell and refused to do so. Ct says only reasonable person characteristics to be taken into consideration - not overly sensitive person -- to allow Ps with “peculiar” characteristics to recover from property owners who trigger them - flood of litigation, uncertain standards, restrictions on property owners etc. Offense (nuisance) must be such that the ordinary person would be offended.

B. Jost (“unreasonable”) -- pg. 669 - focus on rst. 826(b) -- farmers crops damaged by sulfur dioxide from power plant, - court focuses not no utility v. gravity - but one right to use and enjoyment of land - 

C. Boomer (remedy) - pg. 663 - cement plant polluting surrounding area with dirt, smoke, vibration - ct looks to Whalen - injunctive relief when there is substantial damage ($100 or more) pg. 664 -- utility - cement is a good thing - the plant employs 300 people - injunction would have economic implications not just on plant owner but also on employees and consequently on the community

--- Little Joseph --similar case in terms of nuisance (asphalt), but the plant was in violation of zoning ordinance - ordered enjoined until remedial devices were installed  

D. Defenses

1. Le Roy Fibre -- pg. 587 supp. - argument for contributory negligence is that P put their flax too close to rr tracks (thereby puttin it in the way of harm) - court response: the P in placement of the flax did not interfere with the rr property rights to use etc. no contributory negligence - Holmes says: a jury needs to determine if he flax was too close -- akin to assumption of risk -- you can put the flax anywhere on your land - but if it’s near the rr you can’t expect the rr company to be liable if something happens to it

2. “coming to the nuisance” -- 

III. Law & Econ. Philosophy

A. Liability v. Property Rule -- liability rule -  pg. 675 - one of the parties in conflict can purchase entitlement at an objectively determined price. -- Boomer - defendant polluter can continue operations as long as damages are paid in satisfaction of the entitlement. 

Property rule - when a person who wishes to obtain the entitlement must purchase it at a price determined by the holder.

1. Spur - pg. 675 - developer built houses too close to a cattle feedlot - developer took advantage of low cost of lots around the cow area - then tried to say nuisance give me compensation -- court says: it was a nuisance - rancher has to move - but P has to compensate D for moving b/c P knew nuisance existed before he bought the land -- relief is limited in a case like this where the P knew what he was getting into and then tried to take advantage of it -- generally the court will not order compensation of D polluters.

2. Reciprocal Risk

--- Fletcher v. Coase -- npg. 676

Coase says the cost/harm is reciprocal - to avoid the harm to B would inflict harm on A - have to determine which activity is the most valuable activity? judgment based on allocation. -- distributive consequences -- 

IV. Policy Implications

-- Environmental Racism -- pg. 588a - 588d supp. -- someone engaged in environmentally unsound activity likely to choose an area where the activity of those around you is not considered more valuable than yours -- also your compensation costs would be less if you have to pay those around you and their property values are low -- environmental racism movement -- disparate impact of pollution on non-white communities (low-income communities) --  

Strict Products Liability
I. Establishing Principle

A. Escola - soda bottle exploded - majority opinion says soda bottles don’t usually explode unless there is lack of due care/negligence - res ipsa loquitur - D had exclusive control -- Traynor partial concurrence -- believes in liability of manufacturer- but not doctrine of res ipsa - believes it should be strict liability b/c manufacturer should be liable for injuries caused by their products regardless of whether they have exercised due care or not - if they put it on the market knowing it will not be tested and it ends up having a defect -- consumers have no control over the product -- loss-spreading - company can pass costs on to consumers -- res ipsa loquitur could be defended against by showing due care - Traynor doesn’t want to see manufacturers not pay for injuries caused  by their defective products just by showing due care.

contracts -- 

B. Greenman (A. majority) pg. 551 - powertool - P hurt by defective lathe -ct says - warranty? 

C. Vandermark (retailer) - pg. 551 - car example - manufacturer sells to retailer sells to consumer - strict liability can apply to retailer (as well as manufacturer) -- retailer can’t get out of responsibility by putting a disclaimer in sales contract -- loss-spreading argument - expertise on behalf or retailer - relationship b/w the retailer and manufacturer

D. PFC
II. Proper Ds & Ps

A. Bystanders: Elmore - pg. 552 - P driving defective car hurt another - bystanders should be protected by strict liability also - maybe need even more protection than original consumer b/c the bystander does not have any say in the product - the consumer at least has an idea about the product and perhaps some of the problems associated with it

B. Lessors: Price - pg. 553- truck leased to company - issue whether lessor can be held strictly liable for the product -- court says put the lessor in the place of a retailer -- lessor has similar relationship to manufacturer - loss-spreading - expertise etc. (same arguments as with retailer)

C. Franchisors: Kosters - pg. 553   P brings carton of 7 Up to counter, carton breaks, bottle flew out - hit P’s eyes. RULE: Franchisers may be held liable for defects in their products under some circumstances when sold at franchisee as franchisee cannot change design (of carton).

D. Financing: Nath - pg. 553 No SL -  P worker’s hand injured in machine employer leased from defendant. MAJORITY: Financiers don’t have relationship with manufacturer in the way that a retailer does.  POLICY: (1) party merely financing transaction so has no control over its manufacture , (2) purchaser, not yet financier, selects goods, (3) negative impact on financial institutions (financiers lack continuous relationship with upstream suppliers and thus cannot influence their conduct. DISSENT: Spreading loss better through financiers as there are deep pockets. POLICY: (1) shift burden to those whose business it is to traffic commerce and (2) lack of control irrelevant as strict liability imposed without reference to whether causation caution was exercised or disregarded.
E. Successor Liability -- GENERAL RULE: No successor liability for goods not sold by successor.  Example: A sells X and then A is bought by B, B never sold X so cannot be liable for defects in X as can not avoid fruitier defects. EXCEPTION: (1) is purchasing company expressly or implicitly agreed to accept liability, (2) if successor co. resulted from de facto merger rather than sale of assets, (3) if purchaser merely continuation of seller corporation, or (4) if transaction was fraudulent attempt to escape liability.
-- Rest. 12

-- Savage -- pg. 553 - continuity of enterprise standard - loose standard based on substance as opposed to form.

F. Used goods: Tillman - pg. 553 no SL - distinction b/w used and new goods is that the consumer has lower expectation when purchasing a used product. used goods dealers don’t have relationship with the manufacturer 

G. Govt. Contractor: Boyle v. United Technologies  pg. 554

P drowned in marine helicopter crash. Rule: Private contractor following govt. specs not strictly liable as long as requirements are met. SCALIA RULE: Liability is not imposed when (1) U.S. approved reasonably precise specs (2) equipment confirmed to U.S. specs. (3) supplier warned U.S. about danger in use of equipment that were known to supplier but not U.S.

III. Defect

A. Rst 2d (402A) Restatement View §402A pg. 555 -- Idea of defective condition

1. One who sells any product in a defective condition unreasonably dangerous to the user or consumer or to his property is subject to liability for physical harm thereby caused to the ultimate user or consumer, or to his property if:

a. the seller is engaged in the business of selling such a product and

b. it is expected to and does reach the user or consumer without substantial change in the condition in which it is sold.

2. The rule stated in Sub section 1 applies although 

a. The seller has exercised all possible care in the preparation & sale of his product &

b. The user of consumer has not bought the product from or entered into any contractual relation with the seller.

The Restatement sets up consumer expectation test to see if defective condition. (consumer contemplation)  cost/benefit approach 

B. Rst 3d (2) -- pg. 556

1 mftg -- section 2(a) - departs from intended design even though due care

2. Design - 2(b) -  neg. feel - f/s risk could have been reduced by alternative design

3. Warning - 2(c) - neg. feel -  foreseeable risk could have been reduced by providing reasonable instructions or warnings.

IV. Mftg. Defect 

problematic usually product is destroyed.

Welge, Price, Daniels -- pg. 558 - 559 - evidence has been destroyed and court has to draw inference with reference to the defect  (Evidentiary cases, product destroyed, RIL in SL to get around evidentiary problem and issue.)

Design Defect

I. Basics

A. Cronin pg. 558 (rejects unreasonably dangerous)

Product does not meet specs, defective design per se Issue: What std will we use to determine what constitutes a defective design?

Ct. rejects “unreasonably dangerous” std, basically smacks on neg. so we reject it.

Rejects Restatement “consumer expectation” approach. You cannot test consumer

expectation in something so technical as an auto; consumer cannot contemplate on something  they don’t know. 

Cronin sets up New Test --- Risk/Benefit Test

B. Barker  two prong test

We don’t agree with Restatement + Cronin. 

Barker Test: “excessive preventable danger”

1. Defective design ordinary consumer expectations, consumer contemplation

2. Excessive preventable danger – 

Do Cost/Benefit Analysis (related to product not conduct!)

Critical: On 2nd part D burden of proof juxta to neg. where P must prove unreasonable conduct

consumer contemplation (D burden) ----- excessive preventable danger (P burden)

C. Soule -- Barker application pg. 559
Floorboard collapses inside auto - breaks P ankles, Sues design.

Given nature of product and injury it doesn’t fall under consumer contemplation b/c too tech.  Ordinary consumers do not know. CT. allows Cost – Benefit analysis 

(if technicalities are involved- and ordinary consumer would not contemplate - you need expert testimony)

1. Campbell - pg. 566 - on bus, grabs for a bar - there isn’t one - she is thrown from her seat and injured - expectation

2. Pruitt - low-impact air bag case - look at cost-benefit analysis

3. Morton -  asbestos case - didn’t expect to contract cancer from installing insulation

4. Ewen (bystander) -pg. 579 - consumer expectation inapplicable where pedestrian hit by truck with blind spot --  ICI - pg. 580 - fertilizer defective - consumers (farmers) expect that fertilizer can blow up therefore no liability of manufacturer

D. Unintended use: Price -- pg. 572 - design of Bush mask should be such that if some drunk guy pushes you you won’t fall over and be hurt by the mask. D says not foreseeable. Court disagreed. 

E. Open & Obvious

-- Comacho -- issue is whether open & obvious stands for defense for a strict product liability claim -- motorcycle case - leg sidebars - consumer contemplation - rejects and adopts unreasonably dangerous as tests -- solely cost-benefit approach - rationale is that products liability cases involve issues of trade-off so always want cost-benefit analysis

distinction b/w test on pg. 576 and test in Barker

Comacho burden on P to show product unreasonable dangerous

II. Product Comparison -- basic rule -- compare like products

-- rest. 3d Sec. 2 (conf.)/Banks -- pg. 567 -- P must proof that an alternative design would have reduced the foreseeable risk of harm - other products on the market may show this (therefore don’t need experts to discuss alternatives

A. Dyson -- pg. 568 -- when analyzing risk-utility cases, comparisons among products must consider only comparable products

B. Dreisonstok v. Volkswagenwerk -- microbus accident -- Court says not all vehicles should be required to rise to safety level of a Cadillac -- cost issue etc. -- this vehicle was uniquely designed to provide looks of space -- you have to compare apples and apples

C. Bittner -- pg. 569 - ATV acident case -- Honda allowed to introduce safety records of this ATV and other similar products: snowmobiles, trailbikes etc. not allowed to enter skydiving, skiing etc. info - just because they are all risky doesn’t make them similar.

D. Irreducibly

usafe: O’Brien - pg. 570 - aboveground pools - no reasonable substitute for comparison - if proper warning provided you can get out of comparison issue -- court here distinguished b/w luxury items vs. essential items - if you can’t make a luxury item safe, it shouldn’t be on the market

III. Uniformity: Dawson --DIDN”T COVER

Warning Defect
I. Introduction -- some products that would be considered defective if a warning was not attached are rendered non-defective if warnings are attached.

A. Comment j

B. Definitions

-- risk reduction - tell you what to do to make product less dangerous v. warning - alerting consumer to an inherent riskiness of product


effect of these is to render product non-defective

II. Common knowledge - exception to the obligation to warn

A. Brown -- pg. 582 - tequila case - too much tequila can kill you - this is common knowledge - warning would not have reduced risk

B. Maneely -- riding unrestrained in bed of a pickup could result in injury - common knowledge

C. Emery -- marshmallow case - expand in throat - not common knowledge

III. Adequacy (on test in terms of adequacy -- Hood analysis then Pittman)

A. Hood - pg. 582 - ryobi saw case - P says saw should have contained warning that blade could fly off if guards are removed -- there were lots of warnings but none that specific - court says that the warning did not have to be that specific - too many warnings may render them all not effective (just too many) - P chose to run saw w/out guards even though there were many warnings not to

-- Cotton (info. costs) - pg. 588 - not required to put every single foreseeable risk 

B. Pittman (language) -- pg. 585 - 5 prong test for determining adequacy of warning -- Johnson (prominence) - fogger case - warning must be prominent - 

C. “Heeding Presumption” - presumption that warning will be heeded -- party responsible for inadequate warning must show that the user would not have heeded adequate warning.

-- Coffman -- pg. 586 - courts don’t want manufacturers to have an incentive not to provide adequate warnings - therefore, we presume consumers will heed warnings and they need to be there and be adequate

IV. Safety Instructions: 

A. Moran -- pg. 587 - teens poured perfume on the flame of a candle - should have been a warning on the bottle that it was flammable

B. Campos -- tire example - pictures may need to be included b/c non-English speakers may use products

C. Ragans - perm example - P inadvertently added activator to the wrong bottle and caused explosion - chemical burns - court says warning not adequate

IV. Misuse

 -- Binakonsky - pg. 591 - drunk driver hit a tree and died in the resulting vehicle fire - defendant must anticipate the various ways that things can go wrong - the fact that P was drunk doesn’t point to misuse as another consumer could have same resulting accident without having been drunk

Lugo - doll piece injury - D says misuse - Court says P has shwn that the cartoon the doll imitates throws that particular piece, it’s foreseeable that a child could emulate this behavior. 

Briscoe -- pg. 592 - throwing of drain cleaner was not foreseeable by manufacturer

Port Authority - WTC case - some ex of fertilizer being used for this - not substantial enough for f/s

V. Addressee

1. General Rule - obligation to get the warning to the ultimate consumer - 

2. Exceptions

A. Children - the warnings on children’s products should be provided to the adult (7 mo old can’t understand the warnings on his car seat)

B. Learned Intermediary - doctors informed and required to pass info onto patients (prescription drugs) -- this is analagous to the situation of parents and children

there are two exceptions: 1) mass immunization - no doctor-patient relationship - often done in schools by school nurse - 2) when FDA mandates - prescription drugs need to contain warnings for consumer (ex. contraceptives)

i. Edwards - pg. 592 - exception to the learned intermediary - wearing a nicotine patch and smoking can kill you - need to warn consumers about this risk - not just doctors - court believes that this should fall under exception two -- adequacy issue -- issue of fact - look to state product liability law - triggers the Pittman test -- D says it should be fed requirements - not state law - court says no

ii. Perez - norplant case pg. 596 - if prescription drugs are advertised directly to consumers must be discussion of the risks of the product in those advertisements

VI. State of the Art

A. Vasallo - silicone breast implants - pg. 597 - product was discovered to be defective at some point after implanted - no warning issue b/c information discovered after injury - can manufacturer be helf strictly liable for injuries that occurred b/4 info of risks is known? product was not defective at any time b/4 injury b/c no one in the world knew about the risks - MA court traditionally applied a hind-sight test - denied that test in this case - said a manufacturere will be held to the standard that the industry knew at the time of injury - (P had a neg) case

B. Besheda - asbestos injury b/4 risks were know - P argued no defense to strict liability claim - focus is on the product - not conduct/knowledge of manufacturer -- State of art defense not allowed.  Even if D did not know of the danger, D as a  manufacturer is still liable.

-- Feldman (reversal) -teeth discolored by drug when the risk of this was not known - court held that the manufactuere should be held to the standard of the knowledge of an expert in the field. State of art defense should be used in drug case. Limits the context of Beshada

C. Obligation to Warn

1. Lovick - pg. 603 - manufacturer has a duty to warn consumers about products already in the stream of commerce - 4 prong test - there must be a substantial risk and identifiable consumers to warn who will be able to act upon the warning ---   negligence test (reasonable manufacturer test)

2. Reduced Risk

-- DeSantis

VII. Negligence?

A. James -- pg. 601 - failure to warn workers of toxic products - (focus on conduct - looks like negligence) in SL it is Industry conduct vs. in negligence it is conduct of an individual manufacturer -- SL has higher standard -- Ferayorni -- court rejected D claim that failure to warn was a negligence case

B. Denny - pg. 604 court developed a dual-purpose doctrine - a product that might pass the risk-utility test for one purpose could be defective if offered as suitable for another purpose that might not be appropriate - Castro - pg. 605 - pan was fit for many purposes - but not the one consumer expected it to fit from the way it was advertised. 

(return to contract!) judges that want to really have strict liability - consumer contemplation - will look at these cases as contract cases as opposed to tort

Defenses

I. Contributory Negligence

-- Assumption of Risk is the only affirmative defense

-- rst. 2d comparative neg. regime - assump of risk is a defense and contr. neg. is a defense as well 

A. Hawk - pilot killed after the Ds plane crashed due to lack of oil in the engine (by Ds employee who had just changed the oil and forgot to refill oil but listed it as completed in the log) D says contributory neg. - pilot didn’t do compulsory check of plane - court sasy no assumption of risk b/c the pilot did not know the risk (see pg. 608)

II. Comparative Negligence

-- contributory negligence

-- rest. 3d Sec. 17(a)

A. Sanchez - pg. 605 - P thinks he puts the car in park - but it is in hydraulic neutal and rolls and pins him against the fence - he dies - are we allowing contributory neg as a defense? statute re: comparative responsibility (pg 607) - court draws a distinction b/w duty in sl to find the defect - and the duty to use reasonable care --  P was sloppy in behavior (didn’t set parking brake, turn of engine, remove key etc.)  - general rule 

B. Comparison Issues

-- Daly - pg. 610 -  Sanford

C. Aggravated Injury   -- Binakonsky - pg. 611 - drunk driver case - court draws distinction assup of risk w/ re to victim in this case - w re to initial impact - there is one b/c he was drinking and driving there was a risk of a crash -- second injury - fire - victim had no knowledge of the fire so no assumption of risk --  Whitehead

III. Express Assumption of Risk -- pg. 613

-- Westlye -- ski boot release case -- exp a.r. would bar negligence claim but not s.l.  

Baur --  Mohney - release barred P from SL claim against manufacturer of hockey equip.

when looking at a strict libaility case:

2 jurisdictions - one barker/one camacho

under barker 2 prong consumer expect - extreme unreasonableness

under camacho - solely unreasonably dangerous/cost-benefit analysis (no consumer expectation)

set up parties --- example of how to write answer -- Hackney prefers in outline form:

I. P v. D

A. Unreasonable Conduct

B. Causation


1. But for


2. Prox. etc., etc.
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