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CONTRACTS OUTLINE



Contract- a binding agreement or an underlying agreement.

- When starting an exam, tell her whether the UCC or common law governs.



Primary Sources					Secondary Sources

case law	

		}	state				Restatement of Law

common law

_____________________

statutes		}	federal 



- Precedent is likely to keep the power structure in place.

- There are two Great Old Men of Contract Law:

	1. Samuel Williston- 1920

	2. Arthur Corbin- 1960



I.	MUTUAL ASSENT		 

Subjective and Objective Theories of Contract

	Raffles v. Wichelhaus (1864)- ( sues for failure to pay for a shipment of cotton.  ( claims that 	he expected shipment from the October Peerless, not the December Peerless.  The ct. holds that 	there was no meeting of the minds, so the contract is not binding.  The point of this case is that 	Parties to a legal contract wind up bound only if they both consent to be bound.  The rules are 	still the same today (meeting of the minds), but with a more objective theory than a subjective 	theory.



	Ray v. William G. Eurice & Bros., Inc.(1952)- The owners of an unimproved lot brought action 	against a construction company for breach of a written contract to build a house.  ( claims that 	although he didn’t sign the contract, he didn’t read it because he though it was the same as his 	amended one.  Maryland ct. of appeals held for ( and says that ( is bound to the contract.  If we 	applied a subjective theory, there would be no contract, but under an objective theory, there is a 	contract.  The subjective view cared most about whether people had a meeting of the minds.



- Meeting of the minds- to know whether a party arbitrarily took the contract.

- Modern law says that it’s the law of the Ray case (objective theory).

- The subjective theory of Raffles was replaced some hundred years ago by the objective theory of contract.

 

	W.R. Larock, D.C.P.C. v. Enabnit (1991)- ( began working for ( at his chiropractic clinic and 	signed an ‘Independent Contractor Agreement”, which provided that ( could not engage in 	competition within a 30 miles radius 1yr. after termination of contract.  ( brought suit to enforce 	the covenant when ( left and opened a practice 9mls away.  Texas ct. of appeals affirmed judgmt, 	finding no meeting of the minds in that the case concerned an illusory contract for tax advantage 	purposes; you cannot do a covenant to compete so long as it is a part of a bigger deal.



	Chan v. Korean Air Lines, Ltd. (1989)- (s brought suit against ( for wrongful-death actions 	when one of (‘s planes was destroyed by Soviet aircraft.  All parties agree that their rights are 	governed by the Warsaw Convention, but (‘s move for Summary Judgmt. since the notice to 	passengers appeared in 8-pt. type and it is required to be in 10-pt. type. Supreme ct. affirmed 	dismissal of complaint, holding that the Warsaw Convention does not eliminate the limitation on 	damages for failure to provide adequate notice.  The majority says that an imperfect ticket is a 	perfect ticket. 	

   

	St. Landry Loan Co. v. Avie (1962)- ( brought suit against ( for failure to pay a promissory 	note is an endorser.  ( Skinner claims that he only agreed to pay the mthly installmnts out of the 	allotment check he received each mth from his son-in-law, ( Avie, and he did not intend to 	obligate himself as an endorser.  Ct. of Appeals reversed judgmnt for Skinner and says that 	Skinner is bound to the contract even if he didn’t understand it.



II.	CLASSICAL LAW OF CONTRACT



A. Offer and Acceptance

	Lonergan v. Scolnick (1954)- ( brought suit for damages for refusing to deliver a deed and 	repudiating a contract or for specific performance.  (  responded to an add to purchase land, but 	wanted to make sure that it was the house he actually saw.  ( told him that it was the correct 	house and to act fast, since he expected another buyer.  ( sold the property on the 4/12, but (and 	didn’t receive (‘s letter to act fast 4/14, which Plaintiff then responded the next day to accept the 	offer.  The ct. held for ( and said that the add was a mere request for an offer and the letter 	contains no definite offer; it is merely a form letter.  A specific performance means that a party 	has to carry out the specific terms of the contract instead of money damages.



	Lefkowitz v. Great Minneapolis Surplus Store- ( brought action against the store for refusing to 	sell him a certain fur piece which it had offered for sale in an advertisement.  ( claims that the 	add is a unilateral offer that may be drawn without notice.  The ct. held that the newspaper add 	was a clear, definite and explicit offer for sale by (and it left nothing open for negotiation.  ( is 	asking for the value he would have received had the ( upheld the bargain.  This is called the 	benefit of the bargain.  Whereas in torts, which goes backwards and pays damages to bring the 	( to where he would have been before the incident, contract goes forward.



	1. Bilateral Contracts

	- In a bilateral contract, the promise of the offeree is the acceptance; both parties are therefore 	bound to the terms of the contract.

		Henthorn v. Fraser- This is an action for the specific performance of a contract to sell 			house property.  (s made an offer to sell property and ( sent a letter accepting, however 			that same day ( sent a letter to ( revoking the offer and sold the property to another.  ( 			received the revocation the next day and ( received the acceptance later on that day.  			The ct. held for the (.  The ct. says that when an offer goes through the mail, it is 			effective on acceptance.  This is called the “Mailbox Rule”.  The ct. used the mailbox 			rule to say that if two letters are sent out and get crossed, the acceptance is the 				acknowledged letter.  The ct. here held that ( knew that the ( lived far away and he 			would more than likely receive the acceptance in the mail. 

	

		Normille v. Miller- A real estate broker showed property to (s and helped them prepare 			a written offer to purchase it, which stated “offer must be accepted on or before 5 p.m. 			on Aug. 	5th”.  Broker took the offer to the local realtor who presented it to (.  She later 			returned it with several changes, however ( did not have the $500 for the earnest 			money deposit, which was one of the changes.  Broker then went to another purchaser, 			named Segal,  who signed an offer to purchase the land and ( accepted it without 			change.  When (s were informed that ( revoked, they delivered the form with the $500 			earnest money deposit.  The trial ct. granted Segal’s 	motion for summary judgment.  			The seller made a counter offer, not a conditional acceptance.  The law says that a 			counter offer is a rejection and once it is made, the original offer doesn’t count 				anymore.  









	2.  Unilateral Contracts 

	- An offer in a unilateral contract can be revoked anytime prior to acceptance (when the act is 	complete).  The offeree is never bound to the contract.

	Certain contracts will always be unilateral.  A seller has a unilateral contract with a buyer.

	- Samuel Williston wrote the 1st Restatement of Contracts in 1932. 



	Section 45, Revocation of Offer for Unilateral Contracts- binds the offeror even if they decide 	to revoke prior to completion of acceptance.  However, the offeror is not bound to pay if the 	offeree doesn’t complete the acceptance.	

		Bishop v. Eaton- ( was in business with the brother of (.  ( told ( in a letter, “If Harry 			needs money, give it to him and I will see that it is paid”.  ( signed the note as surety 			relying on the letter and looked to ( solely for reimbursement.  ( wrote to ( to let him 			know that his brother’s note was paid, but ( claims that he never received it.  When the 			note was extended for a yr, ( asked ( for payment who in turn said, “try to get Harry to 			pay it and if he doesn’t, I’ll pay it”.  ( later made no further effort to collect it.  The ct. 			held for ( and granted a new trial because the note was extended without the consent of 			the (.  ( is therefore discharged from liability.  ( has no obligation here, so it is a 			unilateral contact; the ( didn’t have to do anything.  You don’t have to give notice to 			the offeror, performance binds the contract.  The issue of the trial ct. is a separate 			issue.  The brother is only bound to do what he promised to do, which didn’t include an 			extension.



		Petterson v. Pattberg- ( was the owner of real estate; ( was the owner of a bond 			executed by (, which was secured by a 3rd mortgage.  ( wrote (, agreeing to accept 			cash for the mortgage.  ( 	paid the principle and the next mth came to (‘s home to pay 			off the mortgage.  ( refused to let ( in, informing him that he revoked the offer and 			sold the mortgage to a 3rd person and ( would therefore have to pay the 3rd person the 			full amount of the mortgage, losing the sum agreed upon if paid on or before a date.  			The ct. held for ( in that the offer was withdrawn before it became binding.  The offeror 			is never required to accept the offer until the performance by the offeree is accepted.  			Petterson is like Raffles.  Critics say that Pattberg took advantage of Petterson and we 			see injustice.  But by applying the rule, Pattberg isn’t paid until Petterson performs and 			Petterson can thwart that payment.  



B. Consideration

What makes a court say, “Yes I will enforce”?- Consideration

- Consideration is something of value given in return for a promise.

- An informal contract gets enforcement because of its substance and that substance is usually consideration.

- The writ system is quite important in law. 

- Formal contracts, or to use a writ of covenant, it had to be:

	1. Under seal (formal contracts, specialty, seals, etc.)

	2. In writing

- Why do we have writing and under seal contracts?

	1. Cautionary- shows that we used caution in making a contract.

	2. Channeling- changes the status of people

	3. Evidentiary- it’s in writing because you can read it.  (Writing stands still).



( 2-203- deals only with the sale of goods and this is where you go rather than the common law of contract.  It says that you can’t use a seal.

- In the majority of states today, seals have no legal effect.  A seal allows you to get enforcement without consideration and it allows you to enforce anytime over 20 yrs.



- To use a writ of debt, you must have:

	1. Promise to pay a sum certain

	2. in return for an act

	3. act done

- A fully executed act is when all of the acts have been done except for the sum of payment. 



	1. The Benefit- Detriment Formula

		Hamer v. Sidway (1891)- action was brought upon an alleged contract between an 			uncle and nephew.  Although the uncle died without giving the money to the nephew, he 			still assigned it to another who sued the uncle’s executor.  The ct. held for the assignee, 			payable out of the estate, because there was a detriment.  The ct. says that a contract is 			either a benefit to the promisee or a detriment to the promisor, and found that the uncle 			was benefited and the nephew was detrimented.  Even if the nephew made a promise 			not to drink mercury, it is still a detriment. 



	 A detriment is part of consideration because any promise not to do something that you have a 	right to do is a detriment.  Anything a person has a legal right to do and they give up that right, 	it is a detriment.       

	The preexisting duty rule- the law says that if I have a preexisting duty to do something and I 	promise to do it, more than likely it is not a consideration.  Short of this, anytime I agree to do 	something, trivial or not, it becomes a detriment.

		

		Dougherty v. Salt- a boy of 8 yrs old receive a promissory note from his aunt for $3,00 			payable upon her death or before.  The nephew’s guardian made the aunt write a note on 			a promissory note.  The ct. held that the promise was neither offered nor accepted with 			any other purpose, so the consideration has been disproved.  The form itself says, 			“value received” to show that the person who make the promise got a benefit.  “Value 			Received” is an attempt to show consideration.  A promise to make a gift is worth 			nothing.      

	- As the law states, you cannot give a gift as a binding contract in the future.



	2. The Concept of Bargain

	The Restatement ( 71- a pretense is not a consideration, so if a father decides to purchase a 	book that costs less than $1 for $1000, this is on a pretense basis.

(  Nominal consideration is not consideration.



		Batsakis v. Demotsis- ( borrowed money from ( and she promised to pay him back 			$2,000 w/interest, but the value of the money she got in Greece was worth $25.  ( 			claims that this is a lack of consideration.  The ct. held that there was consideration 			and she must pay the $2,000 since that was what she contracted for.	

		

		Baehr v. Penn-O-Tex Corp.- ( leased certain gasoline filling stations to Kemp, who 			was purchasing the Webb Oil business from ( and was heavily indebted to ( and unable 			to meet payments.  ( then collected rents by the filling stations and installed its agents 			to run the business.  When ( wrote ( asking for its rent checks, ( replied denying 			possession of Kemp’s assets.  ( then told ( on the phone that he would get his payment 			and when rent was not paid, ( sued (.  The ct. held for ( and said that he was not an 			assignee.  In this case, the jury found for the ( and held that there was a promise.  			Promise is a fact, but contract is a legal conclusion for the court.  The ct. said that 			there was no contract here.  Detriment is not enough to enforce the contract. 

	In order to have a bargain, we need:

	1. Promise

	2. Detriment

	3. the promise induced to give a detriment 



	3. Doctrine of Mutuality

		Du Pont De Nemours & Co. v. Clairborne-Reno Co.- ( brought suit for goods sold 			and delivered and part for a balance due on a promissory note.  ( admitted the 				indebtedness, but set up a counterclaim for breach of contract.  Ct. held for (.  ( was 			the sole distributor of products manufactured only by Du Pont and the contract stated 			that the agreement will continue so long as services prove satisfactory.  The ct. holds 			that Reno could terminate at any time because of mutuality.  Lack of mutuality is a 			variation of consideration, one for the other.  When you have an option, the seller is 			required to sell, but the buyer is not required to buy.  What the ct. is basically saying is 			that Reno did not promise Du Pont anything.

	The classical rule is that “you can revoke anytime prior to acceptance and anytime before the 	contract is complete”.

	Sec. 79 says that there is no requirement of mutuality.

	A fully executory contract- when a performance has not begun yet. (Yet to be executed).



	4. The Doctrine of Simultaneity and an Introduction to Agency

		Plowman v. Indian Refining Co. (1937)-13 persons and the administrators of 5 				deceased persons brought suit, alleging that ( made separate contracts to pay each of 			the (s monthly sums equal to 1/2 of the wages formally earned for life.  ( contends that 			nothing was said about continuing payments for life.  The ct. held for (.  To have a 			bargain, the promise must induce the detriment.  Therefore, a later party can never 			induce a past act.  In conclusion, these guys don’t get money because they didn’t give 			anything in return for it.

	The core of an agency’s relationship is an act to enforce the principal.  The principal calls on the 	agent.  You can have a gratuitous agent.  Agency is not dependent upon payment.  

	- Express or implied authority is actual authority.

	- Apparent authority is authority that was not express or implied by the principle to the agent, 	but a 3rd party believes that the agent was given authority by the principle.  Apparent authority 	cases usually deals with people who are no longer agents.   

	Ratification comes when the principle says after the act, “O.K., I’ll accept what you did”.  The 	principle takes on the responsibility of the agent.  There was no ratification in Plowman because 	you can’t have ratification without knowledge.



III.	EVOLVING FROM THE CLASSICAL MODEL: STRESSES, PRESSURES AND HOW THEY CHANGED CONSIDERATION DOCTRINE



A. Implied Contracts

Classical Contracts (the classical model)

Cts. see themselves in a very neutral role.  They thought that if they were consistent and predictable, justice would prevail.



quantum valevant- as much as they are worth

quantum meruit- as much as he deserves



Consideration and Form by Lon. L. Fuller

1. unjust enrichment/restitution

2. reliance



Quasi Contract

Contract implied in law

Contract implied in fact



Implied in fact contract- is based on conduct.  Cts. will often use the facts to imply a promise.

Implied in law contract- is similar to an unjust enrichment claim.  It is a moral principle that one who has received a benefit has a duty to make restitution where retaining such a benefit would be unjust.

 	

	Glenn v. Savage- a large and valuable lot of building material owned by ( accidentally fell in to 	the river.  ( furnished help at his own expense to save the materials and expected ( to pay the 	services performed at the reasonable value of $20.  Supreme ct. held for (.  The ct. says that 	there has to be a previous request for assistance or performance of service.  So, if you never 	asked, then you never have to pay.



	In re Estate of Crisan- a woman who collapsed at her grocers received medical care from the 	hospital until her death 11 mths later.  The estate held that there was no meeting of the minds.  	The Supreme ct. held for the hospital and awarded them restitution.



The Restatement of Restitution

1. unofficiously

2. with intent to charge

3. necessary to preserve life or health (serious bodily harm or pain)

4. no reason to predict refusal

5. impossible to consent   

- The law and economics says that if you could have bargained but you didn’t, then there is no contract.

	ex: a violinist plays under a man’s window.  There is no contract here because he could have 	bargained.	



	Flooring Systems, Inc. v. Radisson Group (1989)- CSA, as Radisson’s agent, invited Flooring to 	bid on carpeting work for Radisson.  Flooring submitted for sub-contracting and CSA accepted.  	Five Star, the general contractor failed to pay Flooring the full amount and Flooring sued 	Radisson, although they weren’t a party to the contractor/sub-contractor contract.  The ct. held 	for Flooring.     	

	

	Watts v. Watts (1987)- This case involves a dispute between cohabitants’ respective interests in 	property accumulated during their nonmarital cohabitation relationship for 12 yrs. with 2 kids.  	The Supreme ct. held for Sue Ann Watts.  This is an estoppel case.  Ms. Watts claims that she 	was promised by Mr. Watts that she would was entitled to half of their profits.  Ms. Watts said 	that she either had an express contract or an implied-in-fact contract.  The Watts did everything 	that a ct. could interpret as a contractual relationship.  (Implied in fact).



	Johnston v. Phillips (1987)- unmarried female cohabitant brought suit against estate of 	unmarried male cohabitant for value of services provided to male during cohabitation.  The ct. 	held for estate, finding no agreement or mutual understanding that claimant was to be 	renumerated for the services rendered.  Unlike Watts, the woman here would like money for the 	services rendered and not half of the property.  This is a contract implied in fact.  The cts. here 	used Morone to say that they prefer an express agreement.



B. Moral Consideration

- an underlying legal obligation that can enforce subsequent payment (Mills); or

1- a material benefit 

2- a moral obligation. 	(  Webb

3- an express promise



	Mills v. Wyman (1985)- This is an action to recover compensation for taking care of a man’s 	older son when he had suddenly taken sick.  ( wrote a letter to ( after the expenses had 	incurred, 	promising to pay for the expenses.  The ct. stated that there must be an pre-existing 	obligation to form a basis for an effective promise.  Unlike Crisan, this suit is not against the 	estate, but against the deceased’s father and there was an express promise to pay.  The ct. held no 	consideration; you can never use consideration for an act that was done in the past. 

	 Justice Parker says that these rules protect fair minded men from their emotions.

	The ( wanted to argue that:  moral obligation + express promise = contract.  There is no 	original legal obligation in this case. (Moral consideration).  Most courts follow this today.

	Mills says that if the promise is a reiteration of a former bargain, the promise can be upheld.

- Webb is the alternative to Mills. 



indebitatus assumpsit- says that when there is a debt and a later promise to pay the debt, the promise may be enforceable.  The rule is still in effect today. 

	

	Webb v. McGowin- Webb was clearing the upper floor by dropping pine blocks to the ground 	below and fell with the blocks in order to prevent McGowin from being injured.  ( agreed to pay 	him for life, but payments stopped after his own death.  1st- We have a material benefit going to 	McGowin. 2nd- we have a moral obligation. 3rd- we have an express promise.  This says that a 	later promise to pay for a prior service can be enforceable.  This is moral consideration. 

	

In Mills, you have to have an underlying legal obligation that can enforce subsequent payment.  There could be a bargain here.  If we used Webb, the moral obligation would be sufficient consideration for payment.  A problem with Webb was that the benefit was material.  If we took the Mills case to Webb in Alabama, we would have to show that taking care of the son was a material benefit to the father.



- Webb expands the Mills rule saying that they have a qualification to that doctrine.

- ( 86 restricts the use of moral consideration doctrine, as they don’t allow benefits to a 3rd party.  It also shifts the burden of the promisor to the promisee.  If we have to prove “intent to charge therefore”, Webb would have to prove that he intended to fall and have McGowan pay him.

- Mills articulates the rule still in effect in the majority of the U.S. jurisdictions.



C. Promissory Estoppel

( 90 of the Restatement - a promise which the promisor should reasonably expect to induce action or forbearance of a definite and substantial character on the part of the promisee and which does induce such action or forbearance, is binding if injustice can be avoided only by enforcement of the promise.



The elements of ( 90 are:

1. Is there a promise?

2. Is reliance on the promise foreseeable?

3. Did the promisee act or rely on the promise?

4. Was the action substantial?

5. Was the act induced by the promise?

6. Can justice only be obtained by enforcement?  

	Kirksey v. Kirksey (1845)- (‘s brother-in-law invited her and her kids to come live where he 	lived and he would give her a lot of open land.  ( moved and lived on the land for 2 yrs until he 	told her to leave.  The ct. held for the brother-in-law, holding that the promise was a mere 	gratuity and that an action will not lie for its breach.  The detriment was her moving, but what 	was the benefit?

	Ricketts v. Scothorn (1898)- (‘s grandfather gave her a promissory note for $2,000 and told her 	that she didn’t have to work anymore.  He had paid one year’s interest on the note and expressed 	regret that he had not been able to pay the rest, telling her that if he could sell his farm in Ohio, 	he would pay the note out of the proceed.  He died a few years later, at no time repudiating the 	contract.  The ct. held for (, holding that he intentionally influenced her to alter her position of 	employment.  She lost under the bargain theory- she didn’t have any obligation, so this was only 	a promise to make a gift to her.  It would have been enforceable only if he said “on the condition 	that”.  So, if there another option here?  The cts. use charity cases as an example, holding that if 	someone makes a donation and the organization relies on this charitable donation, the donor is 	required to uphold the donation.    

	Greiner v. Greiner- Maggie Greiner commenced action against her son to recover possession of 	land she gave to him when he was left out of his father’s will.  The ct. held for the son, holding 	that the facts of the case fit each element of Sec. 90.  

- A Promise if enforceable is its bargained for (bargain theory).  However, there is an exception to bargain theory:  If you make a promise not in exchange for anything, but the effect is to recognize a prior legal obligation that has become unenforceable, the later promise has become enforceable even though there is no exchange.

- Classic cases for enforcement are not necessarily the same as bargain theory.  This is where implied promises come in.  ( 86 requires that the promise is not a gift and that you don’t give enforcement in excess of the value.  

(	Implied in law and fact, moral consideration, and promissory estoppel are

 three ways to get around bargain theory.  

The roots of promissory estoppel arise in 2 cases:

1. Within the family

2. Promises made to charity

- In bargain theory, the benefit does not have to be considered material.  It could be pecuniary, material or not.

- In moral consideration, however, there has to be some kind of material benefit.  So, if there was no benefit, or one cannot easily be shown, like Kirksey, you have to decide whether this is promissory estoppel or a bargain.  Kirksey lost under bargain theory.  Would she have won under promissory estoppel?

- Estoppel works on an affirmative misstatement of fact.  Once someone hears a promise, even if it’s a lie, and relies on this promise, they are bound to uphold it.  There has to be a detrimentally and justifiably reliance.

- Under promissory estoppel, you are estopped from claiming want of consideration. 



	Allegheny College v. National Chautauqua Bank- ( Mary Yates Johnson signed and delivered 	a letter subscribing to pay $5,000 due 30 days after her death and requested that the gift be 	known in her name.  She further states that this pledge is valid on the condition that these 	provisions are met.  $1,000 was paid while she was still alive and the college set the money aside.  	3 yrs later, she repudiated.  The ct. held for ( in that they made special provisions that were not 	mandatory to support and educate students preparing for the ministry in a reliance on Johnson’s 	promise.  Is this consideration?  No, because the promise has to be made to induce the other side 	to do something.  Justice Cardoza finds that the college undertook a duty to set up a memorial 	fund, therefore entering into a bilateral contract. 



	Maryland National Bank v. United Jewish Appeals-  The issue here is whether a pledge to a 	charitable institution survives the death of the pledger and is an enforceable obligation of his 	estate.  The ct. held for the estate in that the pledge was a gratuitous promise.  UJA did not enter 	into binding contracts, incur expenses, or suffer liabilities in reliance on the pledge and it does 	not appear that injustice can be avoided only by enforcement of the promise.

	

	Katz v.Danny Dare, Inc.- Katz was persuaded to retire after 13 mths of negotiations by his 	employer, who happened to be his brother-in-law.  He was given a pension of $13,000/yr for life 	with $500 biweekly.  After coming back part-time for a 2 1/2 years, Katz was then sent only half 	of his pension and then nothing.  The ct. held for Katz, arguing that elements of promissory 	estoppel are present.  This is similar to Ricketts.  Katz had no right to keep working, so the 	bargain would not work.  He didn’t ask because of the promise.  He was going to get fired 	instead of the promise.  Katz is now 70 yrs old and unable to work.  So, if his tension was pulled, 	he would have no way of earning an income.



	Universal Computer Systems, Inc. v. Medical Services- ( solicited bids for the lease of a 	computer.  ( prepared a bid proposal and asked an employer of ( if they could pick up the bid 	from the airport.  ( agreed but then changed his mind the day the bids were due.  The ct. held for 	(.  Is there a bargain here?  It is hard to see, so not having a quid pro quo, we need an 	alternative method of enforcement, which is ( 90.  If there was a reliance, why did Universal 	lose?  It was not a reasonable reliance.      

Get firmly the differences between the old and new ( 90:

1. The old ( 90 requires definite and substantial on the part of the promisee; it also gave a way to enforce a promise that actually had been made.

2. The new ( 90 requires remedies as justice so requires and doesn’t require definite and substantial.



IV.	RETURN TO OFFER AND ACCEPTANCE: HOW PROMISSORY ESTOPPEL 

CONTAMINATES OFFER AND ACCEPTANCE

A. Revoking Offers

	James Baird Co. v. Gimbel Bros, Inc.- ( sued ( for breach of contract to deliver linoleum 	under a contract of sale.  An employee of ( underestimated the total yardage by about 1/2 of the 	proper amount and withdrew their offer the day after ( accepted.  The ct. held for (, holding that 	( had not meant to subject itself to a one-sided obligation.  An offer for exchange is not meant 	to become a promise until consideration has been received.  What is the difference between this 	case and Drennan?  In both cases, the (s attempted to revoke their offer and they thought it was 	okay to do so.  Justice Hand says that in a bargain theory, if we don’t find an acceptance in the 	beginning stage, the sub-contractor is not bound.  However, Drennan says the opposite.

	Drennan v. Star Paving Co.- ( brings action to recover damages caused by (‘s refusal to 	perform certain paving work according to a bid it submitted to (.  After submitted a the lowest 	bid for paving in accordance with (‘s name as the contractor, ( informed ( that they made a 	mistake.  The ct. held for ( in that ( made a definite offer to do the paving and ( relied on (‘s 	bid to do his own bidding.  Drennan talks about reliance, while Baird talks about an implied 	promise not to revoke.  Justice Traynor uses ( 45 to imply a promise not to revoke even though it 	deals with unilateral contracts and this is a bilateral one.  However, he applies ( 90 for 	Promissory Estoppel. 	

 	 Berryman v. Kmoch- ( filed declaratory judgment to have an option contract declared null and 	void.  ( counterclaimed seeking damages for failure to convey land; he signed an option 	contract, which stated “for $10 and other consideration”, but the $10 was not paid.  ( later sold 	the land to another person.  The ct. held for ( in that the option was granted without 	consideration subject to withdrawal anytime prior to acceptance.  If Kmoch had actually paid 	the $10, the outcome might have been different.  But what is the other valuable consideration 	and goods?  He made an effort to put together a group of purchasers.  The ct. here is talking no 	bargain and no ( 90.  One of the problems with bargain is that Kmoch didn’t promise to do 	anything to make a bargain.  Unlike Drennan, Kmoch had an opportunity to by an option 	contract with money.

	Hoffman v. Red Owl Stores, Inc.- ( brought action alleging that ( agreed to build a store 	building for ( to operate in return for which (‘s were to put up and invest $18,000.  (s sold 	their business and purchased the building site in reliance of (‘s promise.  The ct. held for (s.  	This case shows you how far promissory estoppel can go.



There are 4 Types of Offers:

1. Acceptance

2. Reversal 

3. Lapse

4. Offer of Revocation



Classical Rule of Unilateral Contract: revocation is allowed anytime prior to completion of performance.

Restatement of (45 Unilateral Contract: an offer cannot be revoked once performance has begun.  

( 90 says that you need an act by the promissee which is definite and it has to be foreseeable.



Option Contracts- an option is a contract to go through with a contract.  An option is always looking for another contract.  It is never usually the main contract; is it essentially a purchase of time.  Since the option is a separate contract from the main contract, it needs consideration.  You usually do not get your money back because you paid for the option to hold a contract open.

- Look at the Restatement ( 87; if you meet the requirement of ( 87(2), you have a contract.



			Drennan			OFFER			Hoffman



			Baird			ACCEPTANCE		reliance 	( 87 	

									(	

			Berryman		CONSIDERATION  	( 90 	

- In some cases, reliance on an offer can make it irrevocable.



B. How Statutes Have Altered the Rules of Offer and Acceptance

	1. Firm Offers

	Most states had a firm offer before Article 2 came along and most states kept firm offers 	afterwards.

	Article 1 is called the general provisions.

	Article 2 applies to all sales of goods.

	( 1-201 gives definitions that apply to all of the other eight articles.  In addition to ( 1-201, 

	( 2-103 will have definitions also and tell you where the definition is.



	( 2-205 only applies to merchants.  It protects the offeror from making firm offers.  To make it 	clear that the offeror actually assented to the firm offer, the offeror must actually sign or initial 	where the actual “firm offer” statement has been made;  that specific provision of a firm offer 	must be signed itself.  They want to make sure that the person making a firm offer is actually 	making it.  This also gives merchants selling goods the power to make an offer irrevocable 	without consideration.

	NY ( 5-1109 applies to everybody else.  ex: offers to sell real estate, non-merchants.  So 

	( 5-1109 does not apply to merchants selling goods, but it does apply to merchants selling real-	estate, merchants selling non-goods, or non-merchants selling goods.

	- You cannot make a firm offer under ( 2-205 for a period longer than 3 months.  However, 	under ( 5-1109, you have a reasonable period of time.



	(	The Restatement does not apply to Article 2 cases.  

		What is the definition of goods?  A good will never cover real estate, so real estate will 			never be in  2-205, or Article 2.  For most things, goods are tangible, morible objects.

		Services are not covered by Article 2.

	(	If you have a transaction in good, the governing law is Article 2, not common law.

		ex: If you get your car serviced, and he installs spark plugs, you have to choose between 			the service or the good and in this instance, the service dominates, so common law 			governs.



	(	You have to decide on an exam, “Is this an Article 2 case?”  ex: You have to say, 			“This is an employment case; it is therefore not an Article 2 claim”.  

		

	(	This section says that if you have a firm offer in writing, you don’t need 				consideration.

 

		Mid South Packers, Inc. v. Shoney’s Inc.- ( and ( engaged in negotiations for the sale 			of pork products.  ( submitted a proposal that set forth the price and terms, but 				contained neither quantity nor durational terms and ( neither accepted not rejected it.  			A few mths later, ( began purchasing goods from ( and ( later informed ( that the 			price of future orders would increase.  ( neither agreed nor refused to purchase and the 			proposal was never made in writing.  ( paid all the quoted prices except the final offer 			which offset the amount as a result of the increase.  The ct. held for the ( in that (‘s 			remedy was to either reserve whatever right it had by sending its P.O.’s with an explicit 			reservation or find another supplier. 



	( 2-204 allows you to commit under modern law where classical law wouldn’t allow it.  Even if 	this was a firm offer, it expired after 3 mths and the price rise occurred after 3 mths.



	2.  The Battle of the Forms

		Poel v. Brunswick-Balke-Collender Co.- ( agreed to accept and pay for certain rubber 			which (‘s agreed to sell and (‘s refusal to accept and pay for certain rubber caused a 			breach of contract.  The ct. held for ( in that a proposal to accept the offer if modified 			or an acceptance subject to other terms and conditions was equivalent to an absolute 			rejection of the offer made by the (s.  If ( wanted to accept the offer, they should have 			initialed or signed the letter, but there was no line for a signature so they sent their own 			form, making it a rejection and counter-offer.

	The mirror image rule- the common law idea that the acceptance must be a mirror image to the 	offer. At common law, the best way to accept is to write OK on the offer.

	( 2-207-  The goal is to change the common law mirror image rule, which says that unless the 	response to an offer is a mirror-image to the offer, it is not acceptance.



	(	The mirror-image still controls over anything that is not the sale of goods.



	(  2-207 says that if someone definitely accepts the offer, but adds a provision, it is still an 	acceptance to an offer.  It doesn’t matter if the terms conflict; if both parties agree, it is still a 	contract.

	The thrust of ( 2-207 is to push you into acceptance rather than a counter-offer.

	( 2-207(1)- changes the mirror image rule.

	( 2-207 (2)- tells us what to do with additional terms or provisions :

	1.  The 1st thing you have to do is ask yourself if both parties are merchants.  (It has a between 	merchants provision).  Article 2 covers everyone, but some sections apply only to merchants.

	2.  Under ( 2-207(2), a party can either accept or reject an additional provision to an offer (only 	if there is one or no merchants).  

		This is the non-merchant rule: 

		a. if the offeree says yes, it includes all of the terms in the deal but not any additional 			provisions.      

		b. If there are two merchants in a contract, any additional provisions are included 			automatically.  In a two-merchant transaction, the burden is on the offeree to say, “I 			don’t accept this part”.

		UNLESS:

		( 2-207(2)(a)- the offeror has clearly said, “I will only do these terms with you and no 			others.

		( 2-207(2)(b)- deals with material alterations.  The offeree cannot use this process to 			materially change the deal.

		( 2-207(c)- if the offeror and offeree have continuously made negotiations and the 			offeror has objected or given a notice of objection, the additional terms do not apply.

		(	If none of these apply, the additional terms are in with two merchants.  But 				if any of these exceptions apply, the additional terms are out.

	- Comment 3 to ( 2-207 says that ( 2-207(2) applies to both additional or different terms.

	( 2-207(3) says that a contract was concluded by conduct.  If both parties are in disarray, but 	have been acting under the terms of the contract, then it is a contract.   

	-Usually on the back of a contract are the terms and provision.  Purchasers frequently accept an 	acknowledgment, but people never send them back.  The seller usually gets more than one shot 	in a sales memo.  Why do we have this?  Just in case things don’t go right, either party can argue 	that this was their terms.

	- Under common law (the mirror image rule), the seller always wins because they always have 	the last word when the buyer accepts by conduct.

	- The battle of the forms means that you don’t have to negotiate.



		Brown Machine, Inc. v. Hercules, Inc.- ( sold ( a T-100 trim press.  (‘s original 			proposal described Terms & Conditions, indemnifying ( from all liability.  ( prepared a 			purchase order in response, but objected to the 20% deposit although ( said it was 			required.  The P.O. included a blue box that stated, “All additional or different terms 			proposed by the seller are rejected unless expressly agreed to in writing.  It contained no 			indemnity provision.  ( sent a letter stating that all specifications are correct except for 			the type of trim press.  An employee of ( was later injured and ( claimed 				indemnification.  The trial ct. held for ( and said that the indemnification clause cannot 			be held to be part of the contract.  Lefkowitz told us that an add is not an offer.  If you 			still want to talk then you haven’t made an offer.  The ct. said that the language in the 			bluebook expressly limits acceptance to the terms, as in ( 2-207(2)(a). so the condition 			does not apply.  The ct. also said that an indemnification clause under (2-207(2)(b) is a 			material altercation.  The ct. didn’t have to go to (2)(b) since they already had (2)(a), 			but they chose to go further. 



	( 	There is no definition of an offer under Article 2.  However, ( 2-206 comes close.

	(	 If an Article is silent on an issue, go to the common law.



		Dale R. Horning Co. v. Falconer Glass Ind., Inc.- ( seeks recovery for consequential 			damages for breach of warranty under the UCC.  ( received defective glass and told ( 			that he would be liable for the extra costs in the delay and later invoiced ( for the 			expenses.  The ct. held for ( in that if ( wants to exclude consequential damages from 			all their contracts, they can adopt and enforce a policy that all sales reps. must inform 			the prospective buyer at the time of bidding.  

		If there was another glass manufacturer who could have installed the defective glass 			more quickly, but at a higher rate, ( 2-715 can be used to recover for the difference in 			costs.  However, if the manufacturer could probably not have seen the loss, they would 			probably not be held liable. ( 2-715 can apply here unless Falconer’s form overrides.  



	( 2-715 is a statute that is supposed to facilitate commerce, not increase the amount of lawsuits.  	This deals with the insequential costs of dealing with breach of contract.

	- One is more likely to get consequential damages under ( 2-715 then under common law.

	- The provision for overriding ( 2-715 is ( 2-719.

	Here are some terms that may be considered alterations:

	a. warranty disclaimers

	b. damage limitations

	c. choice of forum, choice of law

	d. arbitration

	e. provisions that the other side will pay attorney fees



		Walker v. Keith- ( sought an adjudication that he had effectively exercised an option to 			extend a lease.  The principle issue here is whether the option provision in the lease 			fixed the rent with sufficient certainty to constitute an enforceable contract between the 			parties.  The lessee gave proper notice to renewal, but the parties were unable to agree 			upon the rent.  The ct. held for ( in that the lessee’s option right was illusory.

		 ( 2-204(3) is really talking about intent, although Article 2 does not apply here.  The 			ct. held that the provision was fatally defective in failing to specify an agreed rental or 			an agreed method.    

		

		Pennsylvania Co. v. Wilmington Trust co.- ( seeks specific performance of an alleged 			contract by which (s agreed to sell in the form of 23,400 shares of stock.  The ct. held 			for ( in that the fact that the parties clearly contemplated the subsequent execution of a 			formal agreement does not negate an intent to be bound before that time. 



V.	STATUTE OF FRAUDS

- The statute of frauds is a defense to contracts.  It is also called, “an act for the prevention of fraud or perjury”.  The effect of the statute is to make certain oral promises unenforceable and to prevent perjury.

- It has a really severe requirement:  if you don’t comply with the requirements, you don’t get enforcement.

- All the statute of frauds does is allow you to hear a case on its merits.  The purpose is to convince the ct. that they want to hear the case.  

1. Which promises fall within the statute?

2. How to make writing fall within the statute?

3. If the writing doesn’t fall within the statute, how can we make it do so?



A.  Introduction: When a Contract is Within the Statute

Section 4- No action shall be brought:

(1) whereby to charge any executor or administrator upon any special promise or answer damages out of his own estate (if an executor makes a promise to be personally liable); or

(2) whereby to charge the defendant upon any special promise to answer for the debt, default or miscarriages of another person (this is anybody’s debt, not just the estates); or

(3) to charge any person upon any agreement made upon consideration of marriage; or

(4) upon any contract of sale of lands, tenements or hereditaments, or any interest in or concerning them; or

(5) upon any agreement that is not to be performed within the space of one year from the making 	thereof. 

UNLESS THE AGREEMENT IS IN WRITING AND SIGNED BY THE PARTIES



Section 4(2)

Suretyship- includes the promisee, promisor, and the debtor.  These promises do not fall within the statute under Noration, which is sometimes called the exception to suretyship.  It ends up with 2 parties and suretyship requires three.  So, Novation does not have to be in writing.  The suretyship section applies to promises paid to the creditor, not the debtor, even it is an oral promise.  The only time you have a suretyship is when someone promises to pay another’s debt.  The creditor has to know that a suretyship is being created.

The main purpose rule- these promises fall within the statute.  Why the person who looks like the surety is making the promise, can determine whether it is the main purpose rule.  You have to have a benefit to the promisor.  The rule is an exception to sec.4 of the statute.  If a 3rd party promises to pay another’s debt and it is in the best interest of the promisor, not the debtor, the main purpose rule will apply and not the suretyship.



Section 4(3)

Promise made by one partner to marry another is not within the statute of frauds, unless there is a promise in consideration for the marriage.  Is the marriage what the promisor is getting in return for its promise?  You have to ask this question.  (Was the marriage the quid pro quo for the promise?) 

(  Remember that it has to be in writing.



Section 4(4)

The statute of frauds also treated hereditaments (heirlooms) like realty and it must be in writing.



Section 4(5)

A short lease can be oral, but a longer lease has to be in writing.  The same goes for subleases.  What matters is the gap between the making and the completion of the contract, not the duration.  Whenever something is “on or before”, you don’t have a section 4(5).

- This is about a contract which could never have been performed within a year.  Anything which gives you a span of time is not going to fall in 4(5).  Anything that gives a terms of years and gives a specific completion date that is not within a year, can fall under 4(5). 



Section 17 

Is not in the statute of frauds today, but it has been superseded by (2-201.  This provision covers future and present sales of goods.



How does a ct. interpret what a contact says?

( 201 of the Restatement

( 201(1)- says that the agreed meaning of the parties controls

( 201(2)- is about where the parties have attached different meanings to the contract thereof.  Professors like to term this the innocent party rule.  If you can get it out of one party that they knew the meaning of the opposing party, but the opposing didn’t know the meaning of that party, the opposing party wins.  



	Cohn v. Fisher-  ( entered an agreement to purchase a boat from ( but he later on refused to 	pay until a survey of the boat could be done, even though the survey was never mentioned and he 	paid half of the amount in check.  ( brought suit for damages in the difference in the amount of 	the highest offer he received from another.  The ct. granted (‘s motion for summary judgment.  	For a statute of frauds requirement, you have to fall under ( 2-201(1), ( 2-201(3)(a), or ( 2-	201(3)(c).    If either of these apply, you are out of the Statute of Frauds requirements.  The ct. 	compares this case with all the sections of (2-201(1): 1-quantity, 2- signed by (, 3- indicate K for 	sale.  Mr. Fisher’s check was (2), the signed by ( in writing.  The cts. here say that the check was 	a contract for sale.



	Crabtree v. Elizabeth Arden Sales Corp.- ( entered into preliminary negotiations with ( for 	employment.  ( had her secretary make a memorandum on a telephone order blank, stating that 	she was prepared to offer a 2yr. contract based on $20,000 the 1st 6 mths; $25,000 yr 2nd 6 	mths; $30,000 the 2nd yr, plus expenses of $5,000/yr.  ( accepted and received the  1st 	scheduled increase, but the further specified increase was not paid.  The ct. held for Crabtree in 	that having in mind the relations of the parties, the course of negotiations, and his insistence 	upon security of employment, the purpose of the phrase was to grant him the tenure he desired. 



VII.	THE ART AND SCIENCE OF INTERPRETING CONTRACTS



A. Rules Applied in Interpretation of Contracts	

	Frigliment Importing Co. v. B.N.S. Int’l Sales Corp.- The action if for breach of the warranty 	that good sold shall correspond to the description.  This is the “what is chicken?” case.  The ct. 	dismissed the complaint, holding that the ( has the burden of showing that “chicken” was used 	in the narrower rather than in the broader sense and this it has not sustained.  (= Buyer, 

	(= Seller.  The cts says that the plain meaning of a contract is supposed to rule.  



1. Plain Meaning- a judge who thinks that she knows what the contract means uses the plain meaning.

2. Language of K as a whole- this is a claim for breach of warranty.  The ( argues the ( promised to sell broilers and fryers and ( argues that he only promised to sell fresh chickens.

3. trade usage- Why doesn’t the ct. mention Article 2?  It is too early.

4. Conduct- Sometimes the conduct can help to find out what the parties meant. 



	Morin Building Products Co. v. Baystone Construction, Inc.- this is the aluminum siding case, 	where ( was never paid because the authorized agent rejected the siding.  This contract had a 	satisfaction clause.  The only limitation on the subjective standard is bad faith.  The objective 	satisfaction standard deals with reasonableness.

	There are 2 tests here:

	1. true satisfaction/subject satisfaction (bad faith)

	2. objective satisfaction.

	In the case of true satisfaction, the only person that has to like it is the client.



The objective satisfaction is in ( 228 of the Restatement.  They’re telling you to use an objective standard as much as possible.  The subjective view is the minority view.

	

	C&J Fertilizer, Inc. v. Allied Mutual Insurance- ( brought action to recover for burglary loss 	under two separate insurance policies, resulting in a finding that ( had failed to establish a 	burglary within the policy definitions.  The ct. held for ( in that the insurance provision was not 	what he had reasonably expected.  Williston says that only as to Insurance would people not read 	the entire terms of the contract.



( 211(3)- the reasonable expectation rule applied only to contracts of adhesion.  The objectively reasonable expectations to the contract are to be honored even if the terms or specific provisions of the contract negate them.  If the party who wrote the contract knows or should have known that the other party would not have agreed to it, that part of the contract is left out.



B. The Parol Evidence Rule

- when parties have manifested their intent in a complete and final agreement, the final agreement supersedes everything else before it.

- You will never have a parol evidence problem with an oral contract.  You have to have a final writing (or complete writing).  

This is called an integration- a writing intended by the parties to be a complete and final agreement.

- When you have a writing, you have to look at both the statute of frauds and the parol evidence rule, which is dependent on integration.  But not every writing is integration.  Integration could keep you from introducing evidence that is important for the other party.

- The parol evidence rule bars only prior oral evidence, not subsequent oral evidence.

Here is the test:

1. writing

2. final, complete

3. someone wants to introduce parol evidence

4. parol- oral or written word (not subsequent), (contemp.?)

5. contradicts the integration (total v. partial)

	(contradicts v. supplements)     	



(	On an exam, if nobody is trying to get in any evidence, don’t use the parol evidence rule.



Contemporaneous oral- agreements are barred by the parol evidence rule.  However, contemporaneous written agreements are in the parol evidence rule.  This is the Williston majority rule.  

In Corbin minority rule, evidence is in whether it is oral or writing.



- Evidence of fraud is never barred by the parol evidence rule.

- Whether you can introduce evidence to supplement a contract depends on whether it is total or partial.  You can show evidence that is to part of the deal.  However, if you have a total integration, you cannot supplement it.     

	Thompson v. Libby- ( owner of logs cut and delivered for sale through his agent, logs to the (.  	Action was brought for the purchase-money, alleged to have been made at the time of the sale 	and breached.  ( offered oral testimony at trial and ( argued that the verbal warranty was 	inadmissible since the contract of the sale was in writing.  The ct. rejected the oral evidence, 	holding that the oral promise must relate to a subject distinct from that which the writing relates.  	Thompson v. Libby is the total integration rule.  You decide whether you have total integration 	from the face of the instrument.



	Hershon v. Gibraltar Building & Loan Assoc., Inc.- ( and ( entered into a Mutual Release and 	Discharge Agreement, which released and discharged any and all claims and ( then refused to 	tender payments on promissory notes afterwards. ( interpreted the Release as settling only matter 	in dispute.  The ct. refused to allow extrinsic evidence to be introduced, holding the 	agreement unambiguously released and discharged all claims between the parties.  The 	discussion is about ambiguity. ( 2-202 is for partial integration and it is similar to ( 216.



( 216 is the Restatement for the Parol Evidence Rule.  It reversed the presumption that it is not completely integrated.  This starts with partial integration.

( 216(2)(a)- considers a separate agreement if you are paying extra money outside of the deal, which is for separate consideration.  If he didn’t pay for separate consideration, he could use (216(2)(b).

- Remember that oral contemporaneous statements are barred by the court and written contemporaneous statements are not.

- If you have only a partial integration, evidence may be accepted as long as it supplements the contract and doesn’t contradict it.

- If you have a total integration, you cannot introduce any evidence, no matter whether it supplements or contradicts.

- Unless the document is incomplete on its face, it is considered total integration from the four corners rule.

(	The main purpose of the parol evidence rule is to make sure that when parties make a 	writing, it includes everything.



VII.	DEFENSES TO CONTRACT



A. Duress and Undue Influence

	Totem Marine Tug & Barge, Inc. v. Alyeska Pipeline Service Co.- ( entered into a contract 	w/Aleyska to transport pipeline construction materials to a designated port in Alaska when 	Alyeska off-loaded the barge in the middle of the performance and terminated the contract.  ( 	submitted termination invoices for between $260,000- $300,000.  As ( was in desperate need of 	cash to pay off debts, they settled on receiving $97,500 and signed an agreement releasing ( from 	all claims by (.  The ct. held for ( in that genuine issues of fact exist such that trial is necessary.



	Odorizzi v. Bloomfield School District- elementary school teacher was arrested on criminal 	charges and signed and delivered a written resignation which the district accepted.  The ct. held 	that ( has pleaded both subjective and objective elements entering the undue influence equation 	and has put in issue the question whether his free will had been overborne by (‘s agents.  The ct. 	concludes that there was no duress here because the action had to be unlawful.  This is a classical 	undue influence case under psychological dominance. 



	Hackley v. Headley- ( brought suit for compensation for cutting, hauling, and delivering a 	quantity of logs.  The parties were not agreed as to the construction of the contract and the 	amount which Headley was entitled.  Hackley claims to have a full and complete settlement 	agreement.  Headley claims that the receipt was given under duress.  The ct. held for Hackley.  In 	this case, the ct. went the other way.  The ct. here said that Headley had other alternatives and 	could have brought suit.  When older cts. were faced with cases like this, they were more likely to 	use lack of consideration. 



	1. GATEKEEPING- defenses

	a. Statute of Frauds

	b. Illegality

	c. Public Policy









	2. Defense to performance

	a. impossibility (or impracticability)- it is absolutely, physically impossible to complete a 	contract.

	b. frustration of purpose (Krell v. Henry)- not impossibility, but the entire purpose has been 	frustrated



	(	Most defenses are neither Gatekeeping nor Defenses to Performance.  

	They are usually:

	3. Defenses to Formation

	a. duress- this is more about coercion and is the defense that’s changed most dramatically from 	classical law to modern law.  The modern law says that any wrongful act which overcomes the 	free will of a party is duress.  Is this subjective or objective?  This is the few areas of law where 	we seem to be moving from an objective view to a subjective view.  What we are really doing is 	fitting the standard with the person.  There is no precise definition.

	What is free will? When the party’s consent was obtained in a wrongful way.  This is the 	question 	that should be asked.  Instead of “Was this something the party wanted to do?”, and “the party 	only wanted to sign because they didn’t want the alternative circumstances to occur.

	Most of these acts are in the wrongful acts or threats.  Threats of any kind of assault, 	imprisonment, blackmail, and wrongful seizure are considered duress.

	

	b. undue influence- is more about persuasion.

		1. psychological dominance

		2. confidential relationship

	Classic cases are not about contract, but about will.

	A ct. will always ask:

	1. susceptibility

	2. opportunity- did the person have an opportunity to exercise influence?

	3. disposition- was he/she probably disposed to using that influence?  (ex: Daughter tells the 	father how bad the son is, so that he cuts the son out of the will).

	4. independent source of advice

	5. strange result (ex: a woman leaves all of her money to one child when she has 2 kids). 

	The burden of proof here is on the ( because these are defenses, affirmative defenses.

	Some states say that under confidential relationships, you only have to show

		a. that there was a relationship

		b. that there was a strange result



B. Misrepresentation and Nondisclosure



	Syester v. Banta- this is an action seeking damages for false and fraudulent representations in 	the sale of dancing instruments.  The ct. held for Syester.  What is the misrepresentation here?  	They informed here that she was going to be a professional dancer.  Doctrinally, this case is a 	mess, because there is no material misrepresentation.  They had still intended to give her all of 	the dance lessons she paid for.  

	

	c. misrepresentation

	vs. fraud

	Elements of a tort for fraud in misrepresentation

	1. X makes a statement to another

	2. X knows is false

	3. hearer believes the statement

	4. hearer acts

	5. hearer suffers a loss

	- The more important the representation is, the less likely the cts. will be willing to let a party out 	of the contract. (materiality).

	Syester is a case that needed unconscionability.   



C. Unconscionability

- This is the defense of promissory estoppel.

( 2-302- Unconscionable Contract or Clause

- What is the definition of unconscionability?  The professor doesn’t know.  She says its unconscionable if the judge says so.  They are looking for unfavorable.

	

	Williams v. Walker-Thomas Furniture Co.- Appellants purchased a # of household items 	separately, but in such a way that if they defaulted on one of the items, Defendant could repossess 	all of the items that were purchased.  The ct. held for Williams in that ( knew that she wouldn’t 	have been able to pay for it, but because once she stops payment, they get to keep whatever 	payments she had made thus far. 



VIII.	MODIFYING CONTRACTS



A. Modification

( 2-209 makes consideration unnecessary for a modification contract.  Just because modification doesn’t require consideration doesn’t mean it doesn’t require assent.  So you have to have consideration for modification under common law, but you don’t need it under ( 2-209



	Alaska Packers’ Assoc. v. Domenico-  ( originally agreed under contract to work for $50 until 	he stopped and demanded $100.  The ct. held for ( in that a party cannot demand an additional 	compensation for that which he has already obligated himself to do.  The key issue here turns out 	to be consideration.  They use the pre-existing duty rule here.  You only have a duty so long as 	you have a contract.  The ct. does this case as a moderation/consideration case, but it would 	probably have been better articulated under duress.  If it had been articulated under duress, 	Packers would have lost under Headley.  They also should have lost if Packer used the waiver 	rule.  But the ct. didn’t look at either of those, only modification/consideration and the 	possibility of extortion.

	

	Schwartzreich v. Bauman-Basch, Inc.- ( and ( entered into an employment agreement for 	$90/wk.  When ( hear that ( was leaving, he offered him $100/wk, which ( took, but was later 	discharged.  The ct. held for Schwartzreich, holding that there was an express recession and a 	new contract, binding both parties to the terms of the new contract, including length of 	employment.



	US ex rel. Crane Co. v. Progressive Enterprises- ( and ( entered into a contract for cast 	irons, after which ( informed ( of an increase in price.  ( agreed to the higher price, but then 	refused to pay.  The ct. held for ( in that the availability of equitable relief prevents the claim 	that it had no available remedies to enforce the original terms.   



IV.	CONDITIONS



3 Kinds of Conditions

1. express- appear on the face of the contract

2. implied- the courts here are looking for the parties’ intent

3. constructive- the courts here are not looking for evidence.  The constructive conditions are thrown as a matter of policy.

 - Parties frequently use conditions to divide a performance.  This helps to divide up the allocation of risk.  If this is the case, you don’t have a forfeiture of the entire contract.  Parties will create this divisible contract to allocate the risk.

 

A. Express Conditions

	Jones Associates, Inc. v. Eastside Properties, Inc.- ( and ( entered into a contract for 	professional services.  ( claims that it performed all the required services under the terms of the 	original contract and change order.  ( claims that 2 conditions were not met.  The ct. held for (, 	holding that the provision is a promise rather than condition precedent.  The cts. usually say that 	failure of condition excuses performance, but breach of contract makes the performance due.  

	

B. Material Breach

	Sackett v. Spindler- this is the case where Sackett was to buy shares of stock in Spindler’s 	newspaper, but delayed for months in making the final payment, so Spindler obtained a loan and 	sold half of his stock to someone else for much less money.  The ct. held for Spindler, holding 	that although Sackett frequently expressed willingness to perform, the evidence warrants that he 	did not intend to perform.  The effect of a total breach is to end the contract; however, if ( only 	commits a partial breach, ( has a right to damages, but he doesn’t have a right to discontinue 	performance.  This is a close case.

	

	Jacob & Youngs, Inc. v. Kent- ( holds that ( failed to install the wrought iron pipe of Reading manufacturer.  The ct. held for Jacob & Youngs.  



V.	DAMAGES



Compensatory damages for executory contract

1. expectation

2. reliance

3. restitution

- Most damages cases are virtually all about compensatory damages for executory contract.

- Figure out where your ( was before the tort occurred to put them back where they are.



Farnsworth’s Computation (executory contracts)

1.  Loss in value- the value of what you expected minus the value of what you actually got.  This tries to

put  the ( where he would have been had he actually got what he contracted for.  The loss in value is not

the complete amount of damages (complete compensation). 

2.  Other loss-

	a incidental damages- additional costs incurred after a breach in a reasonable attempt to avoid loss.

	b. consequential damages- these get added to the loss in value.

3. Cost avoided- the benefit of the bargain may deviate from the contract price if breached while still

executory. 

4. Loss avoided

	

	Kemp. v. Gannett- this was a contract for the sale of land.  The ct. held that the utility costs were incurred in an effort to protect the house and keep it fit for viewing which should have been recovered in damages, but not for the realtor’s commission upon resale, since Gannett would have received a commission anyway, which was not paid to him.  The ct. says that the amount of damages is the difference between the K price and the fair market value of the breach.  In order to recover, you have to find some loss because the fair market value went away.

	

	Handicapped Children’s Education Board v. Lukaszewski- teacher was sued for damages for 	the cost of hiring another teacher with more experience and therefore charging a higher salary.  	The ct. held for ( in that they was forced to hire a replacement and in turn pay a higher salary.



	American Standard Inc. v. Schectman- this case was about failure to take down certain 	foundations and other subsurface structures to 1 ft. below the grade line as promised.  The ct. 	held for ( in that they should have charged the difference in value of (‘s property with and 	without the promised performance which was the measure of damage.  This case is a lot like the 	pipe case in Jacob; they performed part of their duty, so there was only a partial breach.  	Economic waste- should we require ( to rip the land apart just to re-do it to satisfaction?



				Damages



Noncompensatory					Compensatory 		

					Fully Executed 			Executory K

1. nominal 				      K price			 expectation

									a. benefit of bargain	    2. punitive								b. move time forward

									c. Farnsworth’s formula

									cost avoided - loss avoided

									d. value



There are 4 major limitations on expectation damages:

1. certainty- you have to ascertain the amount of damages with reasonable certainty

2. foreseeablility

	Hadley v. Baxendale- This case is about when damages are too remote to be compensable.  The 	ct. says that there are 2 types of damages: (1) damages naturally arising from the breach, and (2) 	it’s not foreseeable that the breach would cost an enormous amount of money. 

	 Foreseeable= consequential.

3. mitigation- If you are the victim of a breach, you have to do what you can to minimize the damages.  The restatement says that you have to mitigate unless it causes you undue humiliation, risk or burden.  

4. causation

	

	Wired Music, Inc v. Clark- this case deals with exclusivity.  When a contract is breached and 	the party actually manages to replace the breach with someone else, that person is still liable 	because they could have sold two of the same items if it wasn’t breached.  The ct. here denied 	that despite someone replaced the breach with another person, they still had to pay damages.



OTHER DAMAGES

Reliance		Restitution		Specific Performance	 	Liqud. Damages

( 90			unjust enrichment	- requirement that the party	- written into K

-These are 		- we can require		actually carry out the terms

( 90 damages		someone to restore the 	of a contract

			amount they gained

			improperly.	
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