TORTS ANALYSIS: Prof. Hackney Fall 2001
I.      NEGLIGENCE REGIME

Unreasonable Conduct
1. Reasonable Person

a. Cardozo- ADAMS (Boy swinging wire)- ordinary, not extraordinary

b. Holmes- objective and external reasonable person standard

c. Exceptions:

i. physical impairments-Hammontree- (seizure, hitting store front).

ii. Children (except when doing activities that are for all ages and take skill- skiing, motorcycling, etc.

iii. Severe insanity-


iv. Emergency Situations- Cordas- (taxi driver w/ gun to head).

2. Cost Benefit Analysis
a. Learned Hand Formula (B < P x L)

i. If the burden is less than the probability multiplied by the loss; then there is unreasonable care. (Carroll Towing - Barge and tug boat in harbor, & Krayenbuhl – kids on turntable, cheap to fix even if RR’s are good).

ii. Rejection: Grimshaw- Pinto

iii. Allocation v. Distribution: resources should be allocated up to, but not beyond, cost effectiveness; fairly spreading distribution costs of accidents from risky, but socially- valuable activities through society (Loss Spreading).

3. Custom: The Locality Rule
a. Compare with safer, more reasonable ways, i.e. industry standard (Trimarco- shower glass). 

b. Exception- Custom must be reasonable (TJ Hooper).
c. Medical Malpractice

i. Custom is king…unreasonable care is deviation of custom (Robbins)

4. Negligence Per Se
a. Test

i. Δ violated statue

ii. Π member of protected class

iii. Nexus of intent of statue and actual incident

iv. Δ’s violation unexcusable

b. Nexus- Rst. §286 is (a) class of persons, and (b) intended for this type of injury/occurrence, and (c) purpose of statue or legislative intent.

c. Cases:

i. Martin v. Herzog- Cardozo- Car hit buggy while driving on wrong side of road

ii. DeHaen- Cardozo- Zone of Apprehension (ZOA)- broaden purpose or intent of statue.

iii. Platz- violation driving on Sunday-purpose was public order not public safety (not in ZOA).

iv. Gorris- sheep swept overboard by not being penned up- querantined to stop disease, not to prevent being swept away (not in ZOA).

d. Excuses for not following statue

i. more dangerous to follow than not to (Tedla- walking on wrong side of road b/c it was safer)

ii. emergency situation (Bassey- man car broke down- stoped on side of highway- excusable b/c unavoidable).

iii. Purpose of statue was not intended to prevent what happened.

5. Res Ipsa Loquiter
a. Elements

i. Accident would not have happened absent someone’s neg.

ii. Accident was caused by an instrument under control of Δ.

iii. Accident was not caused by Π’s contributory fault.

*note- Res Ipsa is rarely successful

b. Cases

i. Byrne- classic case- flour barrel- no concrete evidence- thing speaks for it self.

ii. Ybarra- multi-Δ’s (Dr., Nurses, etc.) and Π was unconscious.
iii. Barrett- rejects Ybarra due to modern discovery.
CAUSE-IN-FACT 
1. “But For”
a. definition- if and only injury would have occurred but for Δ’s negligence.

b. Cases:
i. Grimstad- not being able to swim was the but for cause, not the fact that there were no life preservers on board. Test is very strict.

ii. Circus​- food poisoning at hotel- food cases difficult, but Π didn’t eat anywhere else during period…enough to go to jury.

2. Causal Uncertainty (Type II)
a. Test
i. Whether agent actually caused injury?

ii. Did that particular act under Δ’s control cause injury?

b. Cases

i. Stubbs- toxic torts over drinking water.  Many possible causes, but court focuses on stats of injury, location, etc.

ii. Allen- no warning of downwind effects of radiation is unreasonable conduct. Flexibility used to promote justice.

· Type II(A)- not core issue

3. Type II(B)- non specific (1. Long Delay 2. Non-Specific Forms)

a. Causal Uncertainty – 

b. Loss of Opportunity

i. Falcon- (Majority)- Π’s burden to show that more likely than not that Δ’s negligence took away the opportunity of survival.

ii. < 50%- some jurisdictions require higher % showing (Weymers, Fennell, Kramer).

c. Enhanced Risk

i. Mauro​- (Majority)- Ct. says unfair to make Δ pay for injury that has not occurred yet. Π can always bring suit when cancer from asbestos appears.  Policy- Justice may be better served by making Π wait b/c award for actual damage will be higher.

ii. In Jurisdictions where Statue of Limitations bars later recovery, Π may recover for enhanced risk on a strict % basis- (Pitriello).
d. Emotional Harm

i. Potter Test- “serious fear”- emotional injury w/out physical injury if:  (1) Δ’s conduct led to exposure to chemical which threatens cancer, (2) more likely than not, (3) serious fear of cancer.  POLICY- can’t pay everyone exposed to toxins-has to be serious fear.

e. Medical Surveillance
i. Contact w/ toxin has to be direct (Theer).

ii. Monitoring regime prescribed is different from someone not exposed to toxin (Hanson).

f. Expert Testimony

4. Frye/Daubert
5. Multiple Defendants (Type I)
a. Joint & Several Liability

i. 2 or more tortfeasors concurrently act to produce injury- contribution of Δ’s adds up to 100% liability.  

ii. New Rule: based on % fault- Δ’s can sue each other for contribution.  If one Δ is insolvent, other has to pay 100% to avoid making Π bear costs. (Summers- Hunters found joint and severally liable).

b.   Market Share Theory
i. Judges relax liability rule to extend to manufacturer Δ’s.

ii. Hymowitz  test for market share:

(1) acting in parallel manner

(2) Fungibility- generic product

(3) Long latency

b. Public Policy- incentive affects are good (Δ held liable to % of market during period of injury, fairness- probability).

c. Market Share- other contexts
i. Asbestos: Mrkt share doesn’t apply- (Goldman).

ii. Vaccinations: different risk factors-Mrkt share doesn’t apply- (Shackil).

iii. Lead Paint: Too difficult to determine what layer of paint and lack of fungibility caused problem- no mrkt share- (Santiago).

iv. Blood: policy to stop spread of disease, all Δ’s use same techniques- mrkt share does apply- incentive to provide safe blood- (Smith).

v. Guns: Manufacturers can be held jointly liable to control risks (Hamilton).

PROXIMATE CAUSE
1. Palsgraf- Andrews’ Test
a. “But For” cause

b. Substantial Factor, continuous & not attenuated sequence from “but for” cause to result.

c. Foreseeability of result.

2. Kinsman Test 

a. Eggshell Thin Skull Rule applied to proximate cause context

b. Exact consequences & extent of harm will not limit liability where damages resulted from negligence w/ foreseeable consequences

3. Polemis (Directness Test)
a. direct consequences of negligence

b. regardless of foreseeability, any direct consequence.

c. Overruled by Wagonmound- Brings Foreseeability into Liability

4. New York Fire Rule
a. fact that a fire will spread should not be seen as foreseeable so a party should not be liable for any more than the immediate location of a fire (Ryan).

5. Thin Eggshell Skull Rule
a. Δ takes the Π how he finds him.

b. Only applies to extent of injury, not type of injury. (Smith- Predisposition to cancer, burn led to it (polemis type analysis).
6. Special Rules
a. Rescue- Cardozo- Wagner- “Danger invites rescue”

i. Policy wants to promote rescue.

ii. There must be an unbroken continuity between Δ’s neg. and Π’s action.  (Prox.- Foreseeable that someone would attempt rescue, contemplation should not be a factor).

b. Third Party Contact-actions of 3rd Party considered proximately caused by Δ’s neg. in situations where it is foreseeable that the action might occur.

i. RKO General- radio contest results in car accident- foreseeable that contest for money would cause incident.

ii. Hines- RR lets young girl off in bad neighborhood instead of at station- girl is assaulted- RR held as prox. Cause.

c. Suicide

i. if someone is emotionally distraught over pain of injuries caused by Δ’s actions, leading to suicide, it is part of compensable injury (Fuller).

DUTY
1. General Duty
a. Andrews- Palsgraf
i. General duty to everyone.

b. MacPherson- duty w/out privity

i. Nature of the thing places life and limb in peril (automobile).

ii. Knowledge that thing will be used w/out new test by someone other then purchaser.

c. Some other categories:

i. RESCUE: No duty to rescue, legal v. moral obligation (Yania).

ii. MEDICAL RESCUE: No heightened medical duty, Dr.’s can choose what cases they want as long as there is no relationship (Hurley).

iii. RESPONSE: Emergency Medical Act- any hospital receiving federal funding can not turn away emergency cases.

iv. SOCIAL GUEST: Π must have reliance on Δ as the host to protect.  Δ’s knowledge of the danger is not enough (Harper).

v. CO-ADVENTURER: When companions are engaged in social venture, there is a duty to rescue, particularly if the rescue has already begun (Farwell).

2. Premises Liability
a. Wal-Mart Test (if biz invitee is victim of crime):

i. label, general duty, analysis of different tests:

ii. Specific Harm Test (Narrow)-Δ had to foresee exact harm for duty to be attached.

iii. Prior Similar Incidents (less narrow)-duty to protect where there were similar acts on premises.

iv. Totality of Circumstances (Broad, favored by many jurisdictions)-takes everything into account including area, land condition, all factual circumstances, weighs everything.

v. *Balancing Test (Most Broad, Applied by Ct.)-takes into account burden analysis for business in addition to the totality of circumstances.  Weigh issues while leaning to burden.

b.   Heins Test (minority, but modern):

i. Foreseeability of harm

ii. Purpose of entrance onto premises

iii. Time, manner, and circumstances of entrance

iv. Use the premises are put or expected to be put

v. Reasonableness of inspection, repair, or warning

vi. Opportunity and ease of repair or giving a warning

vii. Burden upon land owner in terms of inconvience or cost

c.   CARTER Test (distinction and apply):

i. Trespassers- Duty to avoid wanton, willful, or intentional acts that might cause harm, but trespassers are not owed a duty of reasonable conduct. (can’t use traps).

ii. Licensees- Owed same duty as trespassers plus the additional duty to warn of make safe any dangerous activities and conditions that are not obvious and known.

b. Invitees- Standard of Due Care owed.  Duty to make the premises safe, and the obligation to inspect for continued safety (i.e. customer at store).
d. Modern Trend- Bring licensee into invitee reasonable sphere of duty (Rowland).

Exceptions:

i. Open and Obvious- lower level of care when danger is obvious (Tharpe).

ii. Activities- licensees get reasonable person standard (Britt).

iii. Child Trespassers- Attractive nuisance doctrine-landowner has duty of reasonable care in assurring that no harm comes of the child when that child is enticed by something (United Zinc).

3. 
Government Duty (Generally no duty)

a. Cuffy Test (Special Relationship)

i. affirmative duty (assumption of responsibility)

ii. police knowledge that inaction could lead to harm

iii. direct contact 

iv. reasonable reliance on the police

a(1/2). 911 General Rule Test (Merced)
i. direct contact

ii. reliance
b. Cases (General):

i. Cuffy- feuding neighbors- reliance prong not met, policy decision from Riss.
ii. Riss- women threatened by ex-boyfriend.  Police have general duty to everyone not anyone. Policy: allocation problems and floodgates.

c. Exceptions:

i. Schuster- police informant, they assumed duty to protect by enrolling him

d. Florence- Police assumed duty to provide crossing guard for children, parents relied upon this action. Duty kicked in.

e. 911 calls, school, and public transportation (common carrier duty)
i. Direct communication and reliance needed for special relationship (Delong) (Merced).
ii. School has certain areas of protection and obligations (Hoyem-duty to keep kids in school) and is free from liability outside of that area (Pratt- hit by car after getting off bus, lines drawn).
LEGAL INJURY
1. Direct Infliction of Emotional Harm

a. Public Policy main theme in these cases

i. Thin Eggshell rule does not apply to emotional injury.

b. always need physical manifestations except 

i. mishandling corpse (Gammon).

ii. “special relationship” doctor misinformation (Schulman).

c. Old Rule (Touching)

i. Mitchell- Physical contact required because of policy arguments, i.e. floodgates, conjecture, faking, fraudulent claims.

d. Today’s Rule (Touching not a requirement)

i. Falzone- rejects touching rule for a reasonable fear and resulting physical injury test.

2. 
 Indirect Infliction of Emotional Harm
a. Bovson Zone of Danger Test (Majority)

i. a close relative of the victim

ii. w/in the zone of danger

iii. contemporaneous observation of the accident

iv. suffered severe emotional injury

b. Dillion/Portee Test (Minority)

i. relationship w/ victim

ii. observation of accident

iii. severe emotional injury

iv. severe injury to direct victim (Portee)

c. Hawaii Test (very liberal, Π friendly)

i. foreseeable that emotional injury would occur 

ii. injury is reasonable response
d. Tobin Test (Strict)

i. no recovery for indirect infliction

AFFIRMATIVE DEFENSES TO NEGLIGENCE CAUSES OF ACTION

1. Contributory Negligence (Minority, but important)

a. Elements

i. duty to oneself

ii. unreasonable conduct by Π

iii. cause of own injury (at least partial)

iv. complete bar to recovery

b. Exceptions

i. Statues- enacted to protect a group of citizens i.e. children or mentally ill (Chainini- child killed crossing in front of school bus).

ii. Mentally ill- Ct. applies capacity based standard for mentally disturbed Π’s, not reasonable person standard (Cowan).

c. Last Clear Chance
i. Regardless of Π’s contributory neg., if the Δ had a last clear chance and time to avoid injury then Δ will be liable (Davies- donkey in road).

ii. Helpless Π- Π who neg, subjects himself to risk from Δ’s neg. may recover if just before injury the Π is unable to avoid injury by reasonable vigilance and care.

iii. Δ must not know of Π’s situation and fail to use opportunity to avoid the harm.

2. Comparative Negligence
a. Δ pays % of damages based on % of fault

i. Modified: Π’s neg. over 50%-no recovery, or Π’s neg. over 51% can’t recover.

ii. Imputation- “derivitive or independent”- actions v. direct victims are available v. Π’s.

· derivitive-loss of consortium and wrongful death

· independent-Bystander (can’t use independent as defense)

b. Avoidable Consequences*

i. Π has a duty to mitigate damages

ii. Failure can reduce recovery- such as failure to seek medical attention.

iii. Duty to mitigate except higher risk such as surgery and “reasonable believer” religious belief obstacles.

iv. In some states failure to wear a seat belt is a bar, in others there is a rejection of reduction for this.

3. Assumption of Risk
i. PFC elements
ii. Π has actual knowledge of specific risk

iii. Π appreciates magnitude of danger

iv. Π voluntarily encounters the danger

a. Express- Π gives consent to relieve Δ of liability and to take chances of injury from known risk, express agreements will be upheld if elements are met:

i. agreement is made in an area (activity) in which such agreements are allowed as a matter of public policy

ii. the contract meets the standards for enforceability

iii. Dalbury- skiing policy in Vermont.

b. Tunkl Test – apply w/ express agreements
i. suitableness of business for regulation

ii. importance of service to public

iii. service open to public

iv. bargaining strength of parties

v. whether agreement is in the form of standard adhesion contract (negligence release must be explicitly waived)

vi. whether victim is under the control of the party offering contract.

· Rst. (2d) §496B- agreement upheld if: (1) freely and fairly made (2) between parties equal in bargaining (3) there is no social interest which interferes.  

d. Implied Assumption- when Π voluntarily engages in certain activities knowing the dangers w/out communication of them (Murphy- Flopper).

i. Implied assumption doesn’t apply to hidden dangers that are obscure or unobserved (Cardozo-Tantillo).

ii. Sports are a major area of implied assumption doctrine.  Ct.’s don’t want to hamper “vigorous participation” (Knight- football).  Actions must be wanton or reckless to be negligent.

iii. Some courts have rolled assumption into reasonableness standard-(Lestina). Not likely to be liable, but easier than just reckless standard.

e. Intermediate Assumption of Risk- between express and implied- like the back of tickets- Elements:
i. it must be legible

ii. placed in a position that will come to the attention of the customer

iii. seen by the customer

iv. if on ticket- must be in situation in which it would be expected

f. Assumption is a complete defense in contrib.neg. jurisdictions, in comparative jurisdictions it is subsumed into that doctrine.  Courts will apportion the fault the same way as they do w/ comparative neg.

II. INTENTIONAL TORTS 

A. Battery (PFC)

1. Affirmative Act by Δ

2. Intent 

a. Rst. §8A “that the actor desires to cause consequences of his act, or believes that consequences are certain to result from it.

3. Offensive touching (without consent)

4. Upon the Π (or Π’s extension). 

5. Caused by the Δ.

B. Assault- apprehension of being injured, threat on personhood, the fear of immeninent bodily harm.
1. Apprehension & Fear

2. No contact needed

3. Not words alone, conduct of some kind.

C. Cases

1. Vosberg- Child kicker; didn’t intend to cause the harm that ensues, but intended to kick (unconsented touching).  Kick is a battery.

2. Picard- mechanic pushes camera (battery), and threatens the women who had reasonable fear of bodily injury (assault).

3. Fisher- Battery doctrine to protect from harm to dignity as well as personal injury.  Man called racial slurs, not battery alone, but had his tray knocked from him (offensive touching).

D. Defenses to Battery
1. Consent (can’t have battery w/out unconsented touching).

a. fist fights- both are considered to consent to the touching as long as there is full knowledge of the risk involved (Hart).

i. The consent must be for thing generally in custom of activity, i.e. can’t wear brass knuckles to box or play extra dirty in football (Hackburt).

b. Medical Consent

i. Vaccination- implied consent by waiting in line or taking needle, no one held you down or forced you to get vaccine (O’Brien).

ii. Surgery- Doctors can only do exactly what was consented upon when patient is in surgery (Mohr- ear surgery; Lloyd- removal of leg mole during abdominal surgery), unless it is emergency or will become serious problem in the future (Kennedy- ovarian cyst).

iii. Sex- Scope of consent- consent to have sex, not to getting pregnant, which she was told is impossible (Barbara A.).
2. Self Defense
a. Reasonable belief that Δ is under attack, then justified to defend oneself. 

i. You can defend only to level of the attacker

ii. Duty to retreat

b. Limitations

i. Kelly- Battered Women’s Syndrome- expert testimony needed to show why Δ did not retreat (leave husband).

c. Mistake

i. Mistake must be reasonable, and defense must be answer to real fear (Raymond- shot cop coming out of group of attackers). The court will look at facts and circumstances...add to policy questions.

E. INTENTIONAL INFLICTION OF EMOTIONAL DISTRESS
1. Elements (Agis) (Rst. §46)
(1) Intent to inflict emotional distress

(2) Extreme and outrageous conduct

· Must be “atrocious and intolerable to civilized society.

· Usually not just words, but some kind of conduct.

· Conduct usually must be over period of time, not single act.

(3) Severe emotional distress suffered by Π.

*NOTE- Courts are not pleased with letting these claims proceed b/c of fears that they will be faked or they open the floodgates of litigation.  People are expected to put up w/ everyday behavior and insults.

2. Test- 

a. Logan Test-

i. conduct against ordinary sensibilities

ii. harm is what an reasonable person would suffer

3. Cases

a. Modern View

i. Silisnoff- Right to be free from serious and intentional emotional distress, Floodgates fear best handled by reasonable jury

b. Non- Racial

i. Agis- Waitress arbitrarily fired causing emotional harm.  Was conduct extreme and outrageous? Held a jury should decide level of conduct.

ii. Harris- Limits scope of liability- emotional harm has to be caused by conduct, distress can’t be present already (Speech impediment), and then exacerbated by Δ’s conduct.

iii. Womack- photo taken of innocent man to try to exonerate child molester causing emotional harm.  Δ liable b/c it was intentional and Δ should of known the severe distress this might have caused.

c. Racial Insults

i. Wiggs- hotel restaurant upheld to Rst. § 48 innkeeper standard (gross insult).  Under regular § 46 insults alone won’t bring liability.

ii. Irving- Ct. found conduct not offensive enough from sales slip note. A reasonable person must find that conduct was extreme.

d. Sexual

i. Logan- mere single insult over phone not extreme and outrageous, even if causes insult.

ii. Harris v. Forklift- is conduct severe or persuasive enough to objectively create hostile working environment.

e. Public Figures

i. Hustler- 1st Amendment rights, Π must show that conduct was not a parody, or under the NY Times standard- False and Malicious.

ii. Esposito- Ugliest Bride Contest- Distinguished from Hustler b/c Π was not a public figure and there was not public political content or motive behind defamation.

III. STRICT LIABILITY
A. Abnormally Dangerous Activities
1. Elements- Rst. (2d) § 520

(1) high degree of risk of harm to persons or property of others

(2) likelihood that harm resulting from the act will be great
(3) inability to eliminate risk by exercising reasonable care
(4) Extent to which the activity is not a matter of common usage
(5) inappropriateness of activity in place where carried out
(6) whether value to community of activity outweighs its dangers.
a. Indiana Harbor- (Applied Rst.)
i. Posner says that S.L. should not be applied when neg. will do. (reorders test)

ii. #3 of the Rst. Most important- if the common carrier can avoid the harm by reasonable care, then no S.L.
iii. Policy- efficiency rationale for hub system being in cities
iv. Technology available to eliminate the risk, but it would cost to much to change the activity (therefore Neg.).
v. #3 should be first, if risk was avoidable by due care, then use neg. regime.
b. Yukon (rejection of Indiana Harbor)

i. Right to property basic, none has right to impose on it.

ii. Rejects rst. b/c Alaska a different context, plenty of space to store dynamite safely.
*Possible Defenses: Assumption of Risk and Contributory Negligence. 
2. Traditional - Rylands v. Fletcher (Rylands Doctrine)

a. Natural use v. Unnatural Use

b. Ct. says that a person who does anything on his land likely to cause mischief if it escapes is liable for any damages that are a natural consequence of that escape
3. American Doctrine

a. Nation Building

i. Losee- steam boiler explosion; part of industrial society, no liability for the greater good. Intent to produce paper, not to blow up (Rejection of Rylands).

ii. Turner- water towers in arid Texas cause flooding.  Natural use of water, even if not naturally there.  Location effects natural use theory…In Texas it is natural to use water towers.
b. Blasting

i. Proactive v. Inactive- Π’s right to personal safety trumps Δ’s right to modify or improve personal property (Sullivan).

ii. Intent- Intent was to blast a tree, so intentional, Losee intent was to make paper so unintentional.
c. Environmental

i. Apply Rylands b/c different contextual framework…Policy to apply Rylands.

ii. Modern Society; non-neg. use can harm public (Cities Services Co.).  
iii. Abnormally Dangerous Activity applied to Environmental context (Ventron)- must control what is on your land.
B. TRESPASS AND NUSAINCE
1. TRESPASS
           Trespass


                                       Intentional §158              Unintentional §165




(enter not trespass)

1. No harm required










2. Look directly @ cause







Negligent
           Abnor Danger Activity






 1. Unreas act
            1. §520 Strict liability






2. Cause

2. Cause







Cases:
· Martin v. Reynolds: Substance over forms -Redefines trespass, Airborne particles settle on P   land, damage Rule: chemical trespass equivalent to human trespass, substance over form

· Shack : Limits Nature of Property rights - Medical and lawyer Challenge constitutionality of trespass statute right to real property is not absolute govt. workers (charged with trespass) must be allowed on private property to aid migrant workers otherwise violation of due process. There was trespass but courts finds none: Ct. balances rights says cannot use land to deny others rights, there is a policy interest to get info to workers, no clash of rights- right to exclude other from property doesn’t include right to deny others rights, right to property is not absolute.

Defenses:
Consent- invited to come into property

Right of Entry- Gov’t purpose, etc. 

2. 
NUISANCE
a. Private Nuisance (must be intentional and unreasonable)

i. Cause is intentional not the result (i.e. shining light (cause) to stop burglers, but keeping neighbors up as result; this is intentional.

ii. Rst. (2d) § 826(a)- invasion is unreasonable if the gravity of the harm outweighs the utility of the conduct.

iii. Gravity of Harm (elements) § 827

(1) extent of harm involved

(2) character of harm involved

(3) social value attached to use and enjoyment invaded

(4) suitability to locality of use and enjoyment invaded

(5) burden of avoidance by person harmed

iv. Utility defined (elements) § 828

(1) social value of conduct

(2) suitability of conduct to character of locality

(3) impracticability preventing or avoiding invasion.

b.       If conduct utility outweighs harm it can still be considered unreasonable:

i. under § 826(b)- if harm is serious, but the victims can be compensated while the utility continues too operate (some sort of nuisance lessing device for the victims).

ii. under § 829(a)- harm is severe and greater than victim should be required to bear w/out compensation, the harm/utility analysis should be revisited, but the harm is so greivous to put a stop to the conduct regardless of its benefits.

iii. Courts are more likely to use a utility/harm analysis, then the other analysis from the Rst.

c.
Cases:

i. Jost  (unreasonable) - Discharge of Gas (pollution) Constituted intentional tort.  D arg. We used due care in construction and the social utility outweighs the harm so we satisfy the utility analysis, benefits outweigh the costs. Rule: Illustration of 829A, if you pass a certain std switch to intentional tort, we don’t take into account reasonable conduct. If unintentional than follow a neg./reckless std.

j. Rogers (Sensibilities) -Bell ringing in church, neighbor goes into convulsions. Ct. Supersensitive P not taken into account, we circumscribe nuisance doc with reasonable person Rule: if Nuisance based on individual perception not good, floodgates.

iv. Boomer (remedy)cb598 - Large cement factory, P alleges damages from smoke, air-pollution. Common law immediate injunction But, not in this situation the factory here brings a lot of money, employees a large amount of people etc.

d. Defenses:

i. LeRoy Fibre sup587 cont. neg. - P places straw too close to the rail tracks catches fire from train sparks. P contributory neg. Ct. If nuisance is unintentional there is a possibility of contributory neg. as a defense. However, if nuisance is intentional contributory neg. is never a defense. Ct. says jury should decide if straw was too close.

ii. Coming to Nuisance - §840D could be a defense

iii. Assumption of risk possible defense.

C. STRICT PRODUCTS LIABILITY
1. Elements/ Analysis
(1) Proper/ eligible Δ

(2) product

(3) defect (A-type: (1)manufacturing (2) design (3) warning) (B- unreasonable dangerous factor in tort) (C- defect existed at time product left Δ’s hands)

(4) Causation (i. Cause-in-fact, ii. Prox. Cause, iii. Joint Causation analysis)

(5) Injury from defect

(6) Proper/eligible Π

2. General-Different Defects (Manufacturing, Design, Warning).

a. Putting Product liability into S.L. box (Traynor)

i. Escola—Coke Bottle Breaks-court uses res ipsa loquitor to assign liability to Coca-Cola;  Justice Traynor consents but says that res ipsa is a crafty way to stay within the negligence box when what the court should apply strict liability.  Puts forth a test: 

(1) Places product on market,

(2)  to be used without inspection and

(3)  that product has a defect that injures people.  







ii. Policy Advocates strict liability because 










(1) manufacturer is the cheapest cost avoider, 

(2) the buyer- seller relationship is not strong,

(3)  loss spreading, 

(4) social dislocation (victim has to shoulder the cost of accidents)
        iii. Three reason for strict liability:
(1) spreading the risk, 

(2) satisfying reasonable buyer expectations
(3) Risk reduction.



b. Cases (Manufacturing Defect)

i. Henningson—Historical note: courts have long considered strict liability but were unsure as to whether they apply it in Tort or in Contract. Extention of Escola from food products to cover cars where steering defect caused inj. Liability based on implied warranty of suitability of use

ii. Greenman—Uses Escola test to apply strict liability and adds a new component to the policy argument: (1) Manufacturer’s ability to insure (i.e. loss spreading) P injured by flying piece of wood while using D’s power drill. (Warranty notice requirment-P was unaware of W obligation
iii. Vandermark—retailers are held to a strict liability standard; Policy: can put pressure on the manufacturer’s to improve safety. (P’s new ford truck bough from dealer did not work)
b. Attachments: 

i. Bystanders- Elmore-Strict liability can extend to bystanders; court says they may need more protection because they do not have the opportunity to inspect; Dissent: manufacturer has no relationship with the bystander (P purchased rambler Manu by D1 and sold by D2 & hit P) 

ii. Lessors- Price—should be considered proper defendants, the only change is the nature of the contract (no difference between manuf and retailers who put article in mkt)

iii. Used Goods: Tillman—courts less willing to impose because the consumer knows he is getting used goods and there is no relationship with the manufacturer

iv. Landlords- Becker— Tenant hurt by defective shower door, defect existed at the time D bought building. CA extended strict laiability to landlords for defective premises

v. Financiers: Nath—no liability because no relationship; cheapest cost avoider v. deep pocket Dissent: there are both loss spreading and social dislocation arguments
vi. Franchiser: Kosters- seven up liable b/c of sponsorship mangagement, and control of set system.

vii. Successor- Savage- (Majority)- Continuity of enterprise standard- new co. is liable.

viii. Contractor- Boyle—(Gov’t) except if a private company follows a government specification then no strict liable. (P drowned in marine helicopter crash). 
3. Tests- Design Defect
a. Consumer Contemplation Test (set up by Rst. §402A)

i. One who sells any product in a defective condition unreasonably dangerous to the user and (a) the seller is engaged in the business of selling such a product, (b) it is expected to and does reach the user or consumer w/out substantial change in the condition it was sold

ii. The Rule stated in sub § 1 applies although (a) the seller exercised all possible care in the preparation and sale of the product, (b) the user or the consumer has no bought the product from or entered into any contractual relationship.
*Easy- just think what ordinary consumer would consider safe.

b. Barker Test- (Consumer Contemplation + Risk/Utility)

i. Gravity of danger posed by challenged design

ii. Likelihood that such danger would occur

iii. Mechanical feasibility of a safer alternative design

iv. Financial cost of an improved design

v. Adverse consequences to the product and the consumer that would result from an alternative design
*Burden on Δ for 2nd Prong of test.
c. Camacho Test- Risk/Benefit Analysis  

i. the usefulness and desirability of the product- its utility to the user and the public as a whole

ii. the safety aspects of the products-the likelihood that it will cause injury and the probable seriousness of the injury

iii. the availability of a substitute product which would meet the same need and not be as unsafe

iv. the manufacturer’s ability to eliminate the unsafe character of the product w/out impairing its usefulness or making it too expensive to maintain its utility

v. the user’s ability to avoid danger by the exercise of care 

vi. the user’s anticipated awareness of the dangers, their avoidability b/c of general public knowledge of the obvious condition of the product, or the existence of suitable warnings.
vii. Feasibility of manufacture to spread the loss (price or ins.).
*NOTE- Burden on Π to show fault in design.

c. Cases
i. Cronin- rejects rst. and consumer expectation b/c normal consumers are not technically knowledgable to make determinations on modern machines. Sets up Risk/Benefit Test.

ii.  Soules- Floorboard collapses inside breaks Π ankles, sues over design.  Ct. doesn’t allow consumer contemplation test (too technical)- goes w/ barker type test.

iii. Camacho- Open and Obvious Danger- fail consumer expectation test- Ct. rejects and goes with only Risk Benefit test b/c of allocation of risk, cheapest cost avoider, and loss spreading. Burden falls upon Π to prove faults.  Rationale- consumer expectation test too much like contrib. Neg. 

d. Product Comparison
i. Dyson- compare like products; soft top not equal to sedan.

ii. Dreisenstok- VW Minibus- designed to give more space, not be safe like volvo, consumers should have choices.

iii. Bittner- Relevant Comparison- ATV not like sky diving, must be caompared with similar dangerous machine, i.e. snow mobile.

e. Product Alteration
i. Jones- (minority)- no liability regardless of foreseeability if product is altered.

ii. Piper- (majority)- liable if alteration is foreseeable

iii. Spurgeon- (w/Piper)- how do we determine foreseeability if all you have to do is turn a screw.

f. Rst. (3d)- subsumes consumer contemplation into new test making it one factor of the risk/benefit analysis.

4. WARNINGS
a. Hood Test (Adequacy of Warning)

i. clear and equivocal warning

ii. which followed would have prevented injury

iii. nature of the risk is adequate warning

b. Pittman Test
i. scope of danger

ii. reasonably communicate serious nature of danger

iii. physical aspect of warning must be sufficient to alert

iv. simple directive followed by consequences (must convey the consequences)

v. Means of conveyance must be adequate

*NOTE- Do Hood then Pittman to get warning analysis

c. Response- Cotton (Info. Problem)—Too much warning could be information overload

d. Addressee (Gen. Rule)—you have to get it to the ultimate consumer

i. Learned Intermediary—(exception)-adult intermediary/guardian intermediary; if the warning is adequate for the adult guardian then it is deemed adequate; in the medical context the warning is deemed to be adequate when it is adequate for the medical practitioner/pharmacist; Except in a mass immunization, there is no medical intermediary therefore obligation to the ultimate consumer (Edwards).

ii.  Bulk Supplier—(exception)-as a general matter this is a defense; warning to a company is sufficient to cover that company’s employees
e. Misuse

i. Ellsworth—flaming nightgown-not viewed as the court as misuse; Δ liable if misuse is reasonably foreseeable.

ii. Lugo—Voltron-child throwing the shield is a foreseeable misuse given the prevalence of the shield throwing in the cartoon.
iii. Port Authority- misuse not foreseeable b/c use in bomb at WTC remote.
f. Defenses & Warnings

i. Intrinsic Risk—you don’t have to warn against risks that are common knowledge; uncommon knowledge risks will be decided by the jury

ii. Common Knowledge- Brown—Tequila-you don’t have to warn against the risks that are common knowledge. Stroh- Long consumption of Alcohol-Pancreatitis not common knowledge therefore jury to decide if obligation to warn.
iii. Jury- Emery—Child Swallows a Marshmellow jury question if warning is required.
iv. After the fact- Duty after knowing—Warning should be given by a government entity and no longer under strict liability but under negligence (Lovick- Rst. § 10- (1)seller knows or reasonably should know that the product poses a substantial risk of harm (2) those who benefit from warning can be identified and likely unaware of the risk (3) warning can effectively be communicated to and acted upon (4) risk of harm is sufficiently great to justify burden of warning.).
g. Defenses

· Defenses: (1) contributory negligence cannot constitute a defense for the test but if the level of culpability rises to the category of assumption of risk then it can be a defense. (Ex: beer bottle)

· State of Art- Beshada (NJ)—Asbestos-even if they knew of the danger, they are still held accountable; Policy: lost spreading and cheapest cost avoider etc.

· Vassallo- no duty to warn about unknown risks- beginning to look like neg. Breast Implants- State of the Art.

5. Defenses to S.P.L.

a. Contributory Negligence- not a bar if it consist of failing to find or guard against unknown defect. Only bar if Π voluntarily proceeds to encounter known danger.

b. Assumption of risk- bars recovery (Hawk- failure to do pre-flight check, not his fault- held not to be contributory negligent.

c. Comparative Negligence Regime-can refine fault disposition (Daly); can have comparative and strict liability.

*Analysis- 

-In Contrib. Neg. Jurisdiction- no contrib. Neg in S.P.L., only assumption of risk is bar (HAWK).

-In Compar. Neg. Jurisdiction- comp and assump of risk. (Sanford- magnitude of defect and magnitude of Π’s behavior).
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