


Romanovich

· only spend one hour on 1-hr question (even though you could spend 2):  it’s only worth half of 2-hr question (and do in order given)     don’t use passive tense!
· always mention Cardozo and Andrews methods of analyses

· custom lagging is always on exam
· products liability questions includes negligence & strict liability 
· pecuniary: out of pocket

MISCELLANEOUS DEFINITIONS

dispositive:  being a deciding factor

probative:  tending to prove or disprove

fungible good:  common, just like everybody else’s

PURPOSES OF TORT LAW

Compensation

Justice

Deterrence (and safeguarding)

Protect free action (countervailing interests)

VICARIOUS LIABILITY (Respondeat Superior):

1. Accident prevention

a. incentive for care (training, rewards, hire right people, supervise)

b. discipline

c. tech innovation (get better equip.)

2. Compensation

3. Loss spreading (co. will now up price of security to cover loss; rather avoid losses than spread)

4. Cost of doing business

5. Company benefits

· To bring case: must show in scope of employment

· conduct of the kind (what can expect them, not want them to do)

· time & space of employment

· serving employer’s interest

· Christensen v Swenson:  security guard went out to get soup & hit motorcyclist
  ________________________
NEGLIGENCE: DUE CARE

Prima facie

1. that there was a duty of care
2. a breach of duty

3. scope of liability: cause in fact AND proximate cause (result & person w/n the risk)

4. damages: losses suffered
5. (plaintiff’s conduct, reducing recovery under comparative neg.)

FAULT LIABILITY:

· Brown v. Kendall:  accidentally hit guy in eye while separating dogs w/ stick
· 1st instance of standard for fault/reasonable care (before, if there was an accident, there was fault)

· J. Shaw clarified what burdens of proof were....no more writ: trespass on the case (law now reacts to context)
· fault principle: burden on P to prove either the intention of act was unlawful OR D was at fault by lacking ordinary care (intentional tort v. negligence)….. damage was inadavertent, unintentional; NOT involuntary
STANDARD OF CARE: forseeability, safeguarding
· Adams v Bullock:  12 year old electrocuted by trolley wire
· Cardozo: “odious boy” said Bullock acted w/n reason; jury for P.
· unforeseeable risk
· burden of safeguarding
· US v Carroll Towing:  barge sank slowly while barge operator was away 
· Hand Formula:  B (U) < PL 

a. B= economic burden to take precaution, U=Social Utility,  P=probability of accident, L=loss as a result of injury, injury cost.
b. (Burden of safeguarding & social utility must be less than Probability and of accident occurring and magnitude of Loss)

c. potential D must take all reasonable precautions (i.e. risk must be foreseeable)

d. If BU<PL then negligence and if BU>PL then no negligence.

· cost less to have someone manning barge all times than not in busy harbor (found for P)
REASONABLY PRUDENT PERSON: avoids creating unreasonable risk to others
· Bethell:  wheelchair accessible seat collapsed
· overturned carrier duty of extraordinary care b/c of better safety regulations (NY)....companies held to reasonably prudent person standard 

· reasonable care standard covers ultrahazardous situations b/c it’s reasonable care under the circumstances
· objective, not subjective, standard 

· not looking for perfection, just reasonable care

Variances from Objective, Ordinary Care Standard:

· Experts (Yes, held to higher standard….if you are an expert or hold self out as expert)
· Mental Ability (No, unless plaintiff)
· Inexperienced Adult (No, must conform to community)
· Aged (No, except if incapacitated)
· Children (Yes, held to like “age, intelligence, and experience” except if engaged in an adult activity)
· held to adult standard if driving a car because/to:
· control behavior
· protect other drivers who don’t know it’s a child
· like holding self out as expert
· RISK is great, gravity of loss great....Hand Rule
· Gender (No)
· Physical Incapacity (Yes)
· Mental Illness (No, unless plaintiff.....can be held contributory neg...must watch out for self)
· Intoxication (No = antecedent neg.)
· Accident Prone (No)
· Diverting Circumstances (Yes, if reasonable....sneezing when driving)
· Emergency Doctrine (part of the formula of “care”...in the circumstances)
· Ellis v. DeAngelo:  4 yr old pushed babysitter (not held to neg. standard)  If child loses, homeowner’s ins. pays (even though parents can’t be held vicariously liable for child’s behavior)
· experience & intelligence are factors when child development before ct (we don’t do this for adults)
· negligent entrustment: Dad gives kid gun; kid shoots; Dad caused & liable
JUDGE & JURY:
· Goodman:  Judge (Holmes) declares standard of conduct...driver needs to stop, get out, look to see if train’s coming!  inflated view of judge’s role (instead of throwing reasonable care to jury)
· Pakora:  driver can’t see around parked boxcars & gets hit by train coming around side.

· lower ct has to yield to higher ct precedent so follows Holmes

· Cardozo (sup. ct) reverses, says standards of prudent care are taken from society, not judges....shift to jury standard when reasonable persons can disagree
ROLE OF CUSTOM: (reflects judgment, experience, & conduct of many) 

-great tool for defining ordinary care
* if custom unduly lags (i.e. it’s not keeping up w/ society), it’s out (use Hand Formula to see if it lags)

· Relevence:
· evidence of negligence? (it’s evidence, not dispositive / a deciding factor)
· expectations
· feasibility
· knowledge (notice)
· Trimarco v. Klein:  tenant fell through D.’s glass shower door that was not shatterproof (safety standards changed in ’65, accident in ’76)
· even if customary & safe, there’s no common law duty  
· justified going to jury (reasonable care under circumstances)
· T.J. Hooper:  barges sank b/c radios not working to tell of bad weather (most didn’t even have radios)
· even though customary NOT to have radios, still liable 

· Hand formula:  should have had them b/c cheap, etc...cost less than gravity of loss
· could argue against this:  let the people pay for the safety they want; let the market take care of the custom...changes
STATUTES:  Negligence Per Se (when you violate a statute for act covered by statute)
Martin v. Herzog (cardozo):  hit by another buggy, hubby killed, no lights on P buggy, D not speeding, no defect  
· P charge negligence; jury for D; appellate reversed and remanded; ct appeals reversed appellate

· appellate says issue is whether D fell off course, found no

· said jury instruction bad...should not have told jury they could decide whether 

lack of lights for contributory neg.
· after this case, they created comparative neg. (80% / 20% neg.)

· in fact, it was negligence and violated safety statute...jury has no power to decide that

· legislature controls criminal requisites; in civil lit., courts may choose to adopt statutes or set common law rules
Tedla v. Ellman:  for P
· P junk collectors walking on wrong side of street b/c couldn’t wheel cart through grass in median

hit from behind

· were Ps contributory negligent

· cite Martin v. Herzog….incomplete analogy

when legislature sets guidelines, cts must follow

but: in this case the statute leaves room for ct interpretation

· if P had good reason to walk on wrong side (to avoid other danger) then they’re not neg. 

SUMMARY

1.  statutory purpose:  violation of statue doesn’t establish liability if the statute is intended to protect against a particular hazard that is of a diff. kind than the one resulting in injury

2.  licensing statutes:  not used to set standard of care RATHER protects from unskilled persons (if D is unskilled and performs, then performs negligently)

3.  compliance:  non-compliance with sufficient warnings and guidelines is neg.

4.  question:  to what extent can courts interpret/override legislation?

5.  ordinances:  don’t have same weight as statutes...just factor in as evidence of neg. (like custom)

PROOF OF NEGLIGENCE:
1. inference from circumstantial evidence (hypos)
2. Res ipsa loquitur (“the thing speaks for itself”):  the mere fact of the accident establishes prima facie case for neg. (of course, has to be linkable to D.)  Three conditions are:
a. accident must be of kind that does NOT ordinarily occur in absence of neg.

b. acc. must be caused by agency or instrumentality within exclusive control of D.

c. acc. must NOT be due to any voluntary action or contribution of P
McDougald v. Perry:  spare tire on truck came loose, truck ran over and spare flew into P’s windshield

(P had inspected)

· trial instructed res ipsa; jury for P....appeal reversed for error....sup found res ipsa inapplicable

· P holds res ipsa; D. rebuts inferences of neg. (he checked chain, unreasonable to check each link); chain now missing evidence

· res ipsa loquitur just allows for P. to bring case to court w/o having to perjure self by making up story to explain event.  Still left to jury/judge to find/not find neg.

Ybarra v. Spangard:  P. had appendicitis, back injured while unconscious

· everyone at fault for “conspiracy of silence”:  case justified this as way to smoke out the perpetrator...shifts burden of initial explanation to D! (extends liability beyond rationality)
· doctrine assumes they will lie in depositions but have change of heart and give perp. up @ trial (dragnet=bring everyone in)

· why do they do this? b/c context..poor P...ct seems very unhappy w/what doctors do

· doesn’t work if they don’t know whether they commited neg.

· does this ruling old all med. providers to higher standard?

note:  don’t need neg. for strict liability (i.e. nitro-glyceride doesn’t need neg. to explode b/c strict liability 

    applies)
3.  Medical Malpractice:  (malpractice applied to experts in their field) 
1. Good results not guaranteed: professional will not normally be held to guarantee that successful result will occur, only that he/she will use the requisite minimum skill and competence.

2. Different Schools: If there are conflicting notions as to reasonable care of that profession, D is held to standard of school to which s/he belongs.

3. Specialists: If D holds out as specialist in a certain field, s/he’s held to minimum standard of that specialty.


4. Minimally qualified member: D must be shown to have lacked skill level of the minimally qualified member in good standing.  Doctor, who just passed boards, does not get judged at lower standard, generally must perform level of minimally competent lawyers.


5. Community Standards: professionals held to standards prevailing in the community in which they practice, not by national standard.


6. Rule of informed consent: part of professional duty is to adequately disclose risk of proposed treatment to patient in advance.  Doctor must disclose all risks inherent in proposed treatment which are sufficiently material that a reasonable patient would take them into acount in deciding whether to undergo treatment. 

Sheeley v. Memorial Hospital:  (D. was 2nd yr fam. pract., performed poor episiotomy)
·   any doctor with knowledge of procedure is competent to testify as expert
·   when there’s a question of specialty, cts traditionally use natnl standard 

·   trial ct said expert not allowed to testify b/c in another field (ob/gyn)...knows episiotomy but not what a 2nd yr fp should know...too qualified!

· AND doesn’t know local medicine, knowledge was outdated, hadn’t performed in awhile
·   RI sup ct changes the law!  say he IS qualified to testify (reasonably competent med. practitioner)

·   pro-patient decision...mimics jury room decisions

Matthies v. Mastromonaco:  
·   example of shift from what reasonably prudent doctor should disclose to what patient would want/need

·   put pins in brittle hip and cause pain or bed rest that limits active woman’s life
·   He didn’t tell her about poss. of mult. surgeries and ongoing pain (bed rest non-invasive and informed consent only required for surgery)  

·   He made value judgment in assuming what her interests would be.

·   ct said have to disclose all option that a reasonable patient would need to know, so patient can make decision.

·   (when patient passes out, you have implied consent)

·   for neg.:  patient must show (a)  that reas. prud. patient would have selected alternate (wouldn’t have consented) w/ all info; (b) that this procedure caused her injury; and (c) that her choice would’ve avoided the injury   

· neg. is in failing to disclose even if doc. were to perform perfectly (in NJ even if patient wants crazy solution, have to do it and doc. won’t be neg.!)
CAUSATION

must show both cause in fact and proximate cause
general:  after P shows that D was cause in fact of P’s injury, P must still show that D was proximate cause; D will not be liable for consequences that are totally unforeseeable.

CAUSE IN FACT: actual cause
A.  “But for test”: P shows “but for” cause of injury: But for D.’s failure of care, P would not 




              have been injured.  If it would’ve happened anyway, then no cause and no negligence.



* Need more than a possibility...need probability*
B.  Diff. b/w res ipsa & causation:

1.  res ipsa:  lays grounds for inference of neg. (rear enders don’t usually happen in absence of neg.); based on circumstantial evidence (no doctrines)

2.  causation:  we know cause (don’t need to infer).  need to jump into whether cause falls under reasonable care or not

Stubbs v. City of Rochester:  1919, appeals ct ny

·  issue=causation b/w contaminated drink. water (provided by city) and typhoid fever?

·  trail and appellate said non-suit for neg. ;  reasonable inference of causation SO reversed & new trial   

· 50 more cases than usual; water WAS contaminated; P only drank that water from own cup

· seems a little inclusive...overcompensation

·  don’t need res ipsa b/c we know city allowed contam. to occur

·   there must be a causal nexus b/w plaintiff and D’s action
C.  Causal Uncertainty: (i.e. cannot prove cause in fact)
Summers v. Tice:  2Ds hunting w/ P and hit P.

·   found both guilty b/c didn’t know who shot (we know both were neg.)
· whether or not they acted in concert, both are wholly liable

·   Ds in better position to know what happened than P

·   burden of proof shift to Ds to absolve selves  (use Ybarra to back up)

·   alternate liability:  when injury could only have been result of one party, burden shifts to D to prove other one did it

Hymowitz v. Eli Lilly:  injured by DES that mothers took while preg.

·   probs:  statute ran out; don’t know which manufacturer

·   don’t follow Summers b/c too many poss. Ds who don’t have enough info to absolve selves of guilt (as much in dark as P so can’t use alternate liability)

·   AND they didn’t act in concert to avoid drug testing (this would be enterprise liability)

·   ct decides to modify liability to achieve modern justice

· alternate remedy (Holding):  limit liability to Ds market share (should be roughly equivalent to actual damage)....not jointly liable, just severally

· market share liability:  if you were marketing to pregnant women, you’re a D no matter where you distributed., and each D is responsible for their % of market share

· Dissent:  says you should be able to opt out if you can prove you couldn’t have been a party (ie. you only distributed drug in another state) AND if you can’t opt out, you’re liable for it ALL (joint & sev. liable, not just for market share)

D.  Joint and Several Liability:
1.   Concert of Action
a. common purpose

b. common plan

c. tacit understanding

2.   Indivisible Result (not apportionable)

It’s not a but-for cause if either party alone could’ve caused injury
· Either party can be sued for all damages or;
       Both can be sued for a percentage of whole (adding up to 100%)

PROXIMATE CAUSE:  legal cause

 pebble creating ripple in pond:  pond’s forever changed, but we need to cut causation off somewhere to determine liability.  (otherwise, ancestors from thousands of yrs ago could be liable for what we do)

A.  Unexpected Harm:

Benn v. Thomas:  (damages & causation)  Iowa

· If you prove causal nexus, then you’re liable for All damages (injury and death)

· repercussions:  you hit a high earner, you’re responsible for high damages
Thin-Skull Rule: (Egg-shell plaintiff)  Take your P as you find her (even if extent of damages is unforeseeable)

Post-accident Enhancement:  When D’s neg. creates special risks that P would not otherwise assume, D’s liable 
                                                  for enhancement of damages

Result w/n the Risk: (a class of hazards)  e.g. w/a statutory violation, must be of the hazards legislature sought to 

           avoid w/ statute (show that violation enhanced risk of injury that occurred AND injury was result w/n risk).

B.  Unexpected Manner:  unforeseeable manner of foreseeable result
McLaughlin v. Mine Safety Appliances:
· half-drowned P got 3rd degree burns from heating blocks

· firefighter Traxler is an intervening actor (threw directions out & didn’t tell them to nurse)

· issue: did manufacturer sufficiently train & display warning/directions?

· hold: majority says that Traxler was solely and grossly neg.
C.  Unexpected Victim:

Palsgraf v. L.I.RR.:  

· conductor’s helped man onto train who dropped pkg of concealed fireworks that exploded, reverberated, and weight scale ≈ 30 ft away fell on Mrs. Palsgraf who develops stutter...

· Cardozo method (majority):  negligence is relational (only expected to care for those could be foreseeably injured)
· conductors owed NO duty to Palsgraf 
· creates zone of danger (// Hobbes):  whatever is scope of foreseeable injury (passenger or conductor falling into someone close by, but NOT Mrs. Palsgraf)

· arg. against:  care is human behavior to protect selves and others.  failure to meet standard is neg. and anyone we hit can recover

· problem:  where does the zone of danger end?  does it go on indefinitely?

· Andrews method (dissent):  

· unreasonable risk creation to others

· duty of care to public at large (not just those we foresee being affected) but limits damages via proximate cause analysis
· cause in fact, alone, is not enough

· jury will use uncertain & wavering line of proximate cause to determine common sense ruling

· three rivers flowing into one analogy (muddy, clear, red clay):

· proximate cause cuts off liability where results are too far removed from origin to be linked back as sole contributor

Today:  You need to be a person within the risk and a result within the risk.

D.  Liability to a Rescuer:  Risk of the rescuer is born by the wrongdoer. 

Wagner: P tries to rescue person who fell from train b/c negl of RR.  within range of probability because danger invited rescue; foreseeability satisfied. Rule: D liable to rescuer hurt during rescue if D caused injuries of 1st party. Danger invites rescue
DUTY

DUTY TO RESCUE if:

1. special relationship

2. causal responsibility (or instrumentality under D’s control)....direct causation establishes duty

3. undertaking (i.e. put self out there as rescuer or began rescuing)

· generally, the default is that there’s no duty to rescue

· special relationship: duty b/w store personnel & customers (business licensees)

PREMISES LIABILITY:



1. Trespasser: willful and wanton conduct



2. Licensee: only duty to warn of known concealed (foreseeable) dangers (comes on land for own purposes w/ 

                            your okay)
       3. Invitee: business and social- due care

reasons for distinctions:  juries are notoriously sympathetic to Ps and can’t be trusted to give suffic. weight to 

                                         landowners

Heins v. Webster City: P on social visit to see daughter working at hospital; was also contracted to play Santa for hospital; slipped on ice and snow; sued D hospital. If he was visiting to see D no liability and if he was there b/c of work he can collect. 
Rule:  eliminated distinction between licensee and invitee in favor of reasonable care standard for all lawful visitors.  Retain sep. classification for trespassers.

EMOTIONAL DISTRESS / HARM:
1. Impact rule (direct contact & injury)  (in 5 states)
2. Zone of physical danger (if physical consequences)
       3. Zone of emotional danger (can apply eggshell psyche) 

(must be related to victim and present at scene)
Falzone: D struck P’s husband who was standing in nearby field (potential for physical harm for P).  P could recover for bodily injury resulting from fear for her safety caused by a negligent defendant where she was placed in zone of danger by such negligence, although there was no physical impact  (she could’ve also sued for emot. danger zone b/c wife)  
Portee: P’s son trapped & killed in elevator shaft, sought damages for emotional distress   

Dillon three-prong test (CA):
a. P located near scene

b. direct emotional impact from sensory or contemporaneous observance

c. P & victim closely related


Portee test (NJ):

a. death or injury witnessed was caused by D’s neg.

b. marital or intimate familial rltnshp b/w P & victim

c. observation of death or injury at scene
d. resulting in severe emotional distress

AFFIRMATIVE DEFENSES (to neg.)
CONTRIBUTORY FAULT:

Provides that a P whose negligence contributes proximately to his injuries, is totally barred from recovery. i.e: P while crossing street fails to pay attention. D traveling at high speed while drunk hits and kills P. Had P behaved carefully, he would have been able to get out of way. Even though D’s negligence is much greater than P’s, P will be totally barred from recovery because of his contributory negligence.

P can defeat D’s affirmative defense of contrib. neg. by showing: 


a. Intentional torts
       b. Willful and Wanton:  If recklessness of D, P must also have been reckless; otherwise recklessness of D trumps contrib. neg.
       c. Negligence per se:  If statute was enacted solely for purpose of protecting a class of which P is a member, CN usually may not be asserted as defense.

       d. Last clear chance:  If just before accident, D had an opportunity to prevent the harm, and P did not have such an opportunity, the existence of this opportunity wipes out the effect of P’s CN. i.e: P crosses street without looking, D traveling faster than speed limit, discovers P’s plight shortly before collision. D tries to hit brake, but negligently hits accelerator instead. P never spotted D’s car at all. D’s discovery of danger gave him last clear chance to avoid accident, which D failed to take advantage of. This last clear chance wipes out the effect of P’s contributory negligence, and P may recover against D.

COMPARATIVE NEG:

Divides liability b/w P and D relative to degrees of fault.

a.  Pure:  13 states adopted; divide by degree of fault

       b.  50% system: bar P if his negligence is (depending on state) “as great” (50/50) or “greater” (51/49) than D’s

EX.  Car accident (2 in 1):  

     1.  car hits car

     2.  you hit car (face to dashboard)

     Only 1st is covered if you weren’t wearing seatbelt (or damages reduced)

ASSUMPTION OF RISK:  (reasonable care is narrower standard that’s often used by cts now)
Exculpatory/express agreements (pkg garage ticks):  problem is there’s no negotiation or equal bargaining power 

                                                                                       so can’t really be binding
Dalury: D bought season ski pass; signed contract stating “skiing is a hazardous sport with many dangers and risks” and waived specific rights and released D from liability. Mtn held liable; no single formula can address relevant public policy issues; adopts totality of the circumstances approach. Holding at odds with Vermont statute that skiers responsible for obvious/inherent risks. Public Policy: Deterrence – keep accidents at minimum level, especially on premises open to general public; Loss spreading – resort better situated to spread costs; Public reliance and societal expectations

Dalury Test: 
>>context of contract<<



(1) Freely and fairly made



(2) Parties in equal bargaining position



(3) No social interests interfered with

Implied assumption of risk: If P never makes actual agreement with D whereby P assumes risk, P may be held to have assumed certain risk by conduct.


Two requirements: (1) knew of risk in question and (2) voluntarily consented to bear risk

Murphy: P injured on “The Flopper”, Cardozo said that  No recovery; P observed ride and had actual knowledge of risk associated; assumed the risk “The timorous may stay at home”
IMMUNITIES:  
for avoidable consequences (still have responsibility to reasonably protect self...i.e. seatbelt)


1.  Governmental  
· sovereign immunity:  properties held by gov’t used for benefit of all citizens not just few who are injured (less $ for everyone else if they have to pay torts damages)

· Federal Torts Claims Act waived immunity (for neg. not intent. torts) for certain situations


2.  Intra-family  (gone now)
· b/c husband and wife are one, so out of one’s pocket and into another’s silly

· exceptions:  


     a.  child turns 21


     b.  rltnshp abandoned


     c.  death of one


     d.  contract breach


3.  Charitable  (gone now)

· b/c of overriding pub. policy:  to give money out in claims, reduces charity to others

· but NOW: you could just insure charity

WRONGFUL DEATH / SURVIVAL STATUTES:






ACTION BY



   DAMAGES 
	Wrongful death statute 

      (only P’s death)
	legal beneficiaries named in statute (usually heirs)
	for pecuniary loss (future economic support) and loss of companionship 

	Survival statute

      (when P and/or D dies)
	the estate 
(procedural: b/c dead party can’t sue for self anymore)
	for what decedent could’ve sued for or been sued for if survived (medical costs, punitives, pecuniary loss)


* If both apply, can bring both
   _____________________
 SEQ CHAPTER \h \r 1INTENTIONAL TORTS






INTENT:



AND:

	Battery
	to make contact
	contact results

	Assault
	to place in apprehension of immediate contact
	there is reasonable apprehension of immediate contact

	False Imprisonment
	to restrain
	P aware & against Ps will; no reasonable means of escape

	Peace of Mind
	to interfere w/ peace of mind
	outrageous!


Intent: D must have intended to make harmful or offensive contact.
1. No intent to harm: the intentional torts are not defined in such a way as to require D to have intended to harm the P

i.e:  D points water gun at P, a practical joke. If D intended to put P in fear of imminent harmful bodily contact, the “intent for assault is there, even though D intended no “harm” to P

2. Substantial certainty: If D knows with substantial certainty that particular effect will occur as a result of action, she intended that result.  Mere likelihood and D’s recklessness not enough.
Garratt v. Dailey:  D pulls chair out from under P as she is sitting down.  If D knew with “substantial certainty” that P was going to sit and would hit the ground, meets intent requirement for battery, even if he didn’t intend her injury from hitting ground.

3. Act distinguished from consequences: Act must be intentional or substantially certain, but consequence need not be.

i.e: Two guys “playing” around at meat market, one worker jumps on the back of another and he trips and gets cut by hooks. Guy can be held liable because he intended to make contact, irrelevant that he did not intend those consequences.

Transferred Intent: if D held the necessary intent with respect to person A, he will be held to have committed an intentional tort against any other person who happens to be injured.

BATTERY:  Intentional infliction of harmful or offensive bodily contact 

     1.  Intent to inflict harmful or offensive bodily contact (offensive = damaging to a “reasonable sense of dignity”)

     2.  Some contact resulted.
     3.  Without consent

     4.  (Not necessary for P to have been aware of imminent contact)

ASSAULT:  Intentional infliction of apprehension of immediate harmful/offensive contact

1.  Intent  (e.g.  “I’m going to punch you in the face.”)
2.  Imminence: Must appear to P that the harm being threatened is imminent, and that D has the present ability 


                          to carry out the threat.

3.  Awareness: P must be aware of threatened contact.  (not assault if P’s doesn’t know it’s coming)
4.  (Not necessary that D bear malice toward P or intend to harm)
5.  (Threat to 3rd person):  may not recover for apprehension that someone else will be touched
6.  for Conditional Threat:  Whether there’s an assault depends on whether D had legal right to compel P to 



perform act in question.
FALSE IMPRISONMENT:  
1. Intent: to confine, or at least substantially certain that P would be confined with no means of escape


D a storekeeper negligently locks store while P is in bathroom. No cause of action since no intent.

2. Confinement:  Can’t get out (NOT that P can’t get in)
by Physical means / Threats / Duress / Assertion of legal authority:  If D threatens to use force if P tries to escape, requisite of confinement exists.  Must be actual or apparent barriers (moral pressure not enough)
3. Awareness:  P must be aware of confinement or suffer actual harm (against P’s will). 

P locked in hotel room by D, but P’s asleep entire time and learns only after door is unlocked, no false   

      imprisonment
Lopez: Accused of stealing money from Donut shop & brought to back room where she was intimidated.  P said she stayed to protect her reputation, however she could leave at any time therefore no false imprisonment.
INTENTIONAL INFLICTION OF EMOTIONAL DISTRESS:
to interfere with peace of mind / cause severe emotional or mental distress by extreme and outrageous conduct, even in the absence of physical harm.


1. Intent: D desires to cause P emotional distress



         D knows with substantial certainty that P will suffer emotional distress



         D recklessly disregard the high probability that emotional distress will occur.

2. Extreme & outrageous: “beyond all possible bounds of decency”

3. Actual distress: P must actually suffer severe emotional distress.

Womack:  private investigator D  implied P was child molester by showing his pic in another molester’s case.  Cause of action for intentional or reckless infliction of emotion distress and P could recover in absence of physical injury.  D’s conduct was extreme and outrageous, and reasonable person would recognize likelihood of serious mental distress 

DEFENSES AND PRIVILEGES    
Consent
1.  Express:  P expressly consents to an intentional interference with his person or property, D will not be liable 
                     for that interference

2.  Implied:  From P’s conduct, from custom, or from the circumstances.  Element of conscious behavior.  Very 
                     close to presumed.  Conduct by person was allowed.
· D offers to vaccinate passengers on ship. P holds up her arm and receives vaccination. reasonably appeared to D that P consented, so there will be consent regardless of P’s actual state of mind. 

3.  Presumed:  if P is incapable of giving that consent (child, intoxicated, unconscious) and immediate action 

                           is necessary to save P’s life or health
4.  Imposed:  Jehovah’s Witnesses’ children ordered by ct to undergo life-saving surgery over parents’  
                         objection
5.  Prohibited:  If P does not consent to an invasion of her interests, D will not be privileged if he goes              
                            substantially beyond scope of consent.

· P gives D consent to operate on right ear. D then decides that P’s left ear needs operation and does. 

  P’s consent does not block action of battery for left ear op.
· Emergency may justify extending surgery beyond consent (reasonable person would consent).

Hart: (Consenting to a criminal act) Illegal prize fight, P dies result of deadly blow.  
Majority of states:  each may recover from the other b/c no consent to crime 
Minority Rule:  denies recovery for parties engaged in a mutual combat in anger in absence of excessive force or malicious intent to do serious injury

PRIVILEGE:
allowed to use reasonable force to prevent threatened harmful or offensive bodily contact, and any threatened confinement or imprisonment
I.  Self-defense:
1. Reasonable belief: Self-Defense may be used when D reasonably believes that there is threat of harm

Mistaken Self Defense: if one honestly and reasonably, but mistakenly believes that they are in imminent  

           danger, or if reasonable person would believe that there is imminent danger, then force is justified.

Courvoisier v. Raymond: P Shot D a police officer in leg.  P claimed self defense because home was broken into, and mistakenly thought police officer was one of the robbers. Court held that jury instruction that shooter was liable if he assaulted P was error because did not take into account self-defense theory.


2. Only for protection: D can only use the force needed to protect himself from harm

a. Retaliation: Not allowed. i.e: P hits D, then minutes later D hits P. P can sue for battery

b. Imminence: only use force to avoid harm which is imminent


3. Amount of force: only the degree necessary to prevent the threatened harm may be used. If D uses more   

                                 force than necessary he will be liable for damages caused by excess. 

            i.e: P attacks D with fist, D cannot use a gun to prevent attack even if only intended to injure P.

4. Retreat: Duty to retreat especially if outside home, some western state do not impose this duty. 
II.  Protection of property


-person may generally use reasonable force to defend property, but a warning is required first. 

Katko v. Briney: (P set spring gun to protect property from robbers; not residence; no warning)

Court stated that spring guns are inherently bad, force sufficient to inflict great bodily injury; mere trespass against property other than dwelling not sufficient justification to authorize use of deadly weapon. Minority opinion was that spring gun intended as warning to ward off thieves
STRICT LIABILITY

Show it’s abnormally dangerous quality
that caused the injury
1.  Abnormally dangerous activity

a.  Scope of Risk: Damages only for results from kind of risk that made activity abnormally dangerous.  
i.e.:   truck carrying explosives hits and kills p.  Though transporting dynamite is abnormally dangerous,   

P’s death had not resulted from the kind of risk that made this act abnormally dangerous.

b.  Factors in determining whether activity is considered ultrahazardous for strict liability:


1. High risk of some harm B<LP



2. Harm likely to be great



3. Inability to eliminate risk w/ ordin. care


4. Uncommon usage


5. Inappropriate place where carried out


6. Whether social utility outweighs danger 


7. Evidence destroyed in accident (so P can’t otherwise make case)


c.  D’s fault not an issue (result w/n risk created is at issue)

d.  Assumption of risk: if P knowingly and voluntarily subjects herself to danger this will be defense. i.e: P   

                 agrees to transport dynamite for D. If it explodes spontaneously, P cannot recover for strict liability.
Sullivan v. Dunham:  land owner D employed people to blow up a tree, killed lady who was walking on highway. Act was abnormally dangerous activity, in part because it cannot be conducted with guaranteed safety. Therefore, D was held strictly liable for injuries to P.
Rylands Doctrine:  If licensee on your prop is negligent, doesn’t insulate you from strict liability.

Fletcher v. Rylands I and II:  D builds reservoir on his land, it breaks and floods P's mines.  D had consulted engineers and claims he exercised due care.
Holding:  finds strict liab. w/o fault (it’s not fault, it’s choice) 
"a person who for his own purposes brings on his land and collects and keeps there anything likely to do mischief if it escapes must keep it in at his own peril and if he does not do so is prima facie answerable for all the damage that is the natural consequence of its escape"  
   So D must have control of what he brings onto his land.  Mischievous means something not naturally occuring  

   there in the same manner as when it is brought.  Mischieviousness implies liability.
· People often choose to risk strict liability b/c marketplace often compensates for high risk w/ high profits (product liability)
2. Wild animals:  Keeping wild animals is inherently risky action.  Liable as long as injury related to dangerous propensity of animal.
3. Domestic animals:  Only if owner knows or has reason to know of animal’s dangerous propensities.
 SEQ CHAPTER \h \r 1STRICT PRODUCT LIABILITY
prima facie elements:
1. Defect existed
2. It caused injury

3. Prove chain to D: product was defective when 
    it left party being sued
Defendents:  manufacturers, wholesalers, retailers, component makers

Plaintiffs: consumers, users, bystanders
I. Development of SPL
MacPherson v. Buick: defective wooden auto wheel broke, injured nearby driver P.  
Cardozo:  liability of manufacturer flows to retailer AND foreseeable P ( broke shackles of privity (where liability was limited to K (contract) b/w manufacturer & retailer

Escola v. Coca Cola: exploding Coke bottle in hand. Tried to invoke res ipsa loquitur for neg. claim 
· Rejects res ipsa b/c manufacturer is off the hook if shows due care; w/ strict liability he cannot

· Concurrence: Traynor writes law of product liability (liability w/o having to prove fault for marketable items); says products ought to be priced accordingly (built in insurance costs) and that it should be easier for P to sue (than in neg. case)

Traynor’s policy reasons:


1.  safety (manufacturer has knowledge to know potential harm & solutions)


2.  misfortune to P (need to deter or compensate)


3.  proof  (evidence not easily available)


4.  loss spreading  (manufacturer has broader base for insurance, can distribute cost of safeguarding 
        
         to manufacturing costs)


5.  responsibility  (started w/ manufacturer)


6.  judicial efficiency  (bring all into suit instead of one at a time in chain...P to retailer; retailer to manuf.)


7.  puffing  (advertising solicits and lessens our choice)


8.  reputation  (chance to gain good, responsible business reputation)

· Impact:      a.  esp on pharmaceuticals; 

            b.  chokes research & new product development; 

            c.  prices increase so access limited to mid-upper classes (price people out of market)

            d.  BUT this is true cost of product (manufacture & blood)

II.  DEFECT CATEGORIES

1.  manufacturing  (not what manufacturer intended or to manufacturer’s specifications, assembly-line prob)
2.  design

3.  warnings (if unavoidably dangerous products –knives- require adequate warnings unless everyone knows 



         danger)

III. DESIGN DEFECT ANALYSIS
A.  Restatement 2nd § 402A
Seller is liable for fault if product sold is (1) in defective condition and (2) unreasonably dangerous to the user/consumer (p. 555)
- 
without substantial change before reached end user
- 
irrelevant if seller used all possible care

- 
irrelevant that P did not buy product from or have contractual relationship w/ seller
-      policy reason:  leads to accountability, higher quality products; retailer may be only can recover from
1.   Unreasonably dangerous product

2.   Consumer Expectation Test 

3.   Reasonable Seller w/ imputed knowledge (would reas. seller have sold knowing defect?)
B.  Restatement 3rd  adds:       (more conservative....Abrams voted against....some states use)  
4.   There was a (RAD) reasonable alternative design
5.   Risk-Benefit (Danger vs. Utility balancing test)  i.e. feasibility, cost, practicality (Barker)

Soule v. GM: ankle injury in car crash due to defective design of floorboard. Courts applied consumer test, said too technical and found in favor of D.

IV.  WARNINGS
Must be:  (1) materially explicit (2) understandable (3) sufficiently prominent     (if too long, less effective)

Duty:  extra obligation placed on manufacturer when danger known by manufacturer but not obvious to consumer
Learned intermediary:  doc who passes along info as duty of informed consent  (doctrinal)
Unknown and unknowable dangers:  If D can show that it neither knew nor, in the exercise of reasonable care 
should have known of a danger at the time of sale, most courts hold that there was no duty to warn of the unknown danger. 
Obvious danger:  reduces D’s obligation to warn.  But where warning could easily be given and substantial minority of people might not otherwise know of danger, ct may nonetheless find a duty to warn.

Hood v. Ryobi:  P claimed wasn’t warned blade would come off of saw when protective guard removed; ct determined warning not to remove guard was adequate and that lengthy warnings would cause greater disconnect.
But: The mere fact that there were warnings means they expected people might try to take guards off, so maybe should’ve welded guard on.  RAD.  Then unable to clean?  balance test, hand formula

V. DEFENSES
1. Contributory negligence:  D is not quite as free to use contributory negligence to defend against strict prod. liab.

a.  maybe w/ defects in design & warnings: failure to follow
b.  D cannot say P failed to inspect and realize a danger

2.  Abnormal misuse:  If P’s contributory neg. consists of abnormal use of product, this is defense, but only if 

misuse was not relatively foreseeable.

3.  Assumption of risk:  applies as it would in negligence.

a.  must be voluntary and unreasonable: P buys car from D and learns  seat belt is defective, orders new one, but meanwhile drives without fastening old one.  If trier determines P was “unreasonable” to drive w/o belt, assumption of risk will be defense.
DEFAMATION
usually dies w/ P, but should always look at statute
1. a.  Libel (written, permanence, harder to prove b/c damages higher)
…t.v….
    b.  Slander (spoken, ephemeral, easier to prove)
2. Defamatory (not mere vulgar abuse)

a. Diminishes esteem, respect, goodwill; excites adverse, derogatory, or unpleasant feelings.

b. Holds P up to hatred, contempt, or ridicule; causes him to be shunned and avoided; exposes him to aversion, obloquy, odium, ostracism and DISGRACE!

3. Colloquium – of and concerning P

4. Publication – Communication to one third party

5. Inducement: extrinsic facts that makeup innuendo (must know listeners will understand statement as negative  

                         innuendo)


a.  really only for libel (and only if it’s if not defamatory on its face)

6. Damages:

Slander:
     a. Proof of “special damages” (diff. from other special damages we studied) 

= pecuniary loss flowing from impact on reputation (e.g. loss of job).

i. no set-off factored in (ie lost favor & money from one grp but gained w/ another, so showing 
 
   inducement not impt)
     b. Unless aspersion falls into one of the four PER SE categories b/c we know there was pecuniary

          loss: (if not per se, then per quod)

1. Major, dirty crime


2. Incompatible with proper conduct of lawful business, trade, office or profession.


3. Loathsome disease


4. Serious sexual misconduct

Libel:
     a. If defamatory “on its face” it’s actionable


1. No need for extrinsic fact (inducement) to make out defamatory meaning (innuendo)

     b. If not defamatory “on its face” (e.g. John hangs around with the 5th street boys), it is “libel per quod”


1. P must plead and prove special damages


2. Unless aspersion falls into one of the four per se categories.

7. Defenses
     a. Truth

     b. Privileges

1. Absolute: applies even if D was motivated solely by malice (e.g. executive, judicial proceedings, 
        legislative, government, husband and wife, consent)
2. Qualified privileges: will be lost if D is acting primarily from malice (old-fashioned common-law 

     standard of “malicious intent”)
a.  your interest:  (self-defense, to prevent mis-management, etc.)

        If D has reasonable belief P stole prop, is protected from slander suit for accusation


b.  interest of others: (moral, social, or legal duty)

3.  Constitutional press privilege:  (i.e. Times “actual malice” standard)  knowing falsehood or reckless 




     disregard of possible alternate truth


a.  public figures:  w/n scope


b.  private figures:  show media was at least “careless” in publishing untrue, defamatory remarks
Times v. Sullivan:  

   1.  First Amendment

   2.  Brennan’s “chilling” effect:  that media will avoid publishing newsworthy but defamatory matters and b/c of 

 
$$ stay clear of publishing anything negative
   3.  “subjective awareness of probable falsehood”
PRIVACY   (4 torts)
1. Public disclosure of private facts: right to be left alone, live without unwarranted, uninvited publicity.


a. Private (but true) information


b. Embarrassing, offensive, or objectionable


c. Widespread publicity


d. Privilege 



1. at common law – a matter of legitimate concern or about a public figure



2. Constit. – “newsworthy,” not “morbid or sensational”

2. False light in the public eye: Do not need to portray in negative light, but in a false light.

a. Falsity or fiction, but not defamatory


b. Objectionable to the ordinary reasonable person


c. Widespread publicity


d. Privilege



1. Matter of public interest

2. Unless Times malice (actual, calculated falsehood): Press is insulated from liability unless P can show that press knew that it is false or produced recklessly
3. Intrusion

a. Unreasonable and intentional prying into one’s private sphere


b. NO press privilege
4. Appropriation  

a. pirating P’s name or likeness for commercial advantage


b. constitutes the “entire act”

c. only one that survives death
MISCELLANEOUS
Shoplifting & reasonability:
· can retrieve chattel as long as in fresh pursuit (not later)

· can only detain for short amt of time
Hammontree v. Jenner:  Jenner drives car through Hammontree’s shop window after suffering epileptic seizure.  Falls under CA’s def. of neg. not liability (b/c can’t treat Jenner like a defective product).  If ct applied liability here, insurance co.s would raise rates for epileptics, leading to a chaos of litigation arguments re: many medical conditions which arguably can be brought under control w/ meds).  Jenner took Philantin which decreases chance of seizure by 50% but could cause dizziness & motor diffuculty.  Jenner would be neg. if didn’t take medication (antecedent neg.), if he knowingly did something that incapacitated him or interfered w/ drug, or if he failed to try to apply breaks if awoke & saw bike shop.  Ct for D due to diverting circumstance & physical incapacity.
OVERLAPS

1. Defamation-----Privacy-----Peace of Mind

2. Contact​​​ Cases:  negligence, battery

3. Products:  strict liability, negligence

4. Protected Interests

a. bodily integrity:  battery, negligence, strict liability

b. dignitary / mental tranquility

c. relational interest (privacy, defamation)

d. freedom of movement
DAMAGES                                  * look at comparative neg. rules	





Compensatory (for Negligence: tries to get you as close to state before injury as poss.)


Special damages


Income:  past & future (discounted to present value)


Medicals:  past & future (discounted to present value)


(if agreed upon up front, 30% attorney’s fees)


General Damages (often 3x specials)


pain & suffering:  past & future (no discounting...can’t apportion pain & suffering)


punitive (only for intentional torts....not for simple neg: for gross, wanton, reckless maybe)


collateral source rule:  even if I have insurance, D must pay





Additionally for Intentional torts:


1.  Nominal:  just to prove a pt;  don’t need to prove actual damages, just an interference w/ protected interest


2.  Punitive:  (insur. doesn’t usually cover)


	a.  for outrageous & malicious conduct


	b.  taxable 


	c.  impt to know D’s income b/c purpose is to sting & deter wrongful conduct


	d.  make sure client invests them in an annuity so will last





For Defamation:


1.  presumed compensatory damages: (on reputation, no real showing of loss b/c mostly proved to prove  


           defamation in 1st place)


       2.  specials


       3.  nominal (note: so you don’t have to prove actual damage unless against media- to get over privilege)


       4.  punitives (NOT against media)








