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INTRODUCTION AND 14A DP TC "BACKGROUND" \f C \l "1" 
due process of law

Palko v. CT (1937) p34

Double jeopardy

· (now) No fed court ability to appeal a decision adverse to the government (double jeopardy); but state court ability may exist; however, D can appeal an adverse decision.  The government cannot cross-appeal if a D appeals. Government is stuck even with plain error on the judge’s part.

· Total incorporation versus selective incorporation

· Cardozo says “due” is that which is implicit in the concept of “ordered liberty”

· The state “asks no more than this, that the case against him shall go on until there shall be a trial free from the corrosion of substantial legal error.”

Adamson v. CA (1947) p36

Defendant did not testify and prosecution red flagged that

(now) Fed court - Can’t burden the right to not incriminate yourself

RULE: However sound may be the legislative conclusion that an accused should not be compelled in any criminal case to be a witness against himself, we see no reason why comment should not be made upon his silence.

CON LAW: Right to a fair trial is protected by the 14A DP clause, but not all the BOR are drawn under its protection.

Rationale:

· Commonsense says a choice was made.

· It seems quite natural that when a defendant has an opportunity to deny or explain facts and determines not to do so, the prosecution should bring out the strength of the evidence by commenting upon the defendant’s failure to explain or deny it.

J. Frankfurter’s concurrence deals with “ordered liberty”

· Challenges the view of wholesale incorporation since that would result in surplussage (a wasted clause in the 14A “without due process of law”)

· DP is what is due under “natural law” – preferable to total incorporation

· It is an accepted notion of justice

· There may be rights not recognized under the BOR, yet which are still part of the natural law makeup of ordered liberty

J. Black’s dissent

· Believes in total incorporation

· He really fears Frankfurter’s natural law formulation as an “incongruous excressance” (unnecessary protuberance)

· Fears activist judges

Fundamental shift of the burden of proof

Presumption of innocence

· Gov’t has to build its case from ground zero

· An adverse inference of guilt no longer builds upon the evidence supplied by the govt

· The purpose of DP is not to protect an accused against a proper conviction, but against an unfair conviction.

Duncan v. LA (1968) p44

Right to jury trial for serious criminal offenses

Maximum punishment was 2 years in prison; no entitlement to a jury trial; misdemeanor

Selective incorporation – right to jury trial; Incorporate that which is “fundamental”

HELD: The 14A guarantees a right to a jury trial in all criminal cases which – were they to be tried in a federal court – would come within the 6A’s guarantee.

Rationale:

· years in prison is serious and not petty

· Deep commitment of the Nation to a right of jury trial in serious criminal cases

· Provides protection from the corrupt or overzealous prosecutor and against the compliant, biased, or eccentric judge.

J. Black’s concurrence

· Still believes in wholesale incorporation, but will accept selective incorporation

J. Fortas’s concurrence

· Not incorporating all the rights, but just limiting this to a jury trial

J. Harlan’s dissent

· “What’s the principle here?”

· Lack of fundamental unfairness, so why go with selective incorporation? It is or it isn’t.

· However, SI at least limits the “run free, run wild” risks of “natural law”

· The key compromise that still exists today

Alternatives

· Frankfurter vision of ordered liberty

· Wholesale incorporation – everything comes in, no matter the relative importance

· Selective incorporation

· Use sort of natural law, but it didn’t begin overnight; presume that the BOR reflect natural law; presumptively view the BOR as within the accepted notion of justice; rebuttable presumption

ARREST, SEARCH & SEIZURE

Exclusionary Rule (er)

Weeks v. US (1914)

ER applies to federal courts

HELD: In a federal prosecution, the 4A bars the use of evidence obtained through an illegal search & seizure.

Wolf v. CO (1949) p55

No State ER – later overruled by Mapp

ISSUE: Is (logically relevant) evidence obtained by an unreasonable search and seizure excluded in a State crime?

HELD: No.

4A is part of the natural law notion of ordered liberty; the ER is not and is instead a remedial effort

· Remedies

· Civil

· Trespass, under § 1983 (civil rights violation – cause of action); but not a lot of money available for damages

· Public opinion

· States are better positioned to invoke public opinion

· Not a realistic option, as the defendants tend to be the “less desirable” elements of society

J. Black’s concurrence

· ER is a judicially created rule of evidence that Congress can change

Mapp v. OH (1961) p57

ER also applies to State courts

Seeks reversal of a decision that was only 12 years old – audacious! (Wolf). Back in 1949 we noted that there were likely many other ways to enforce the 4A protections, but now there is an increasing number of states that recognize there is no other way to enforce it; CA is noted as a prime example.

Evidence taken illegally is reliable, whereas coerced confessions might be false

“No man is to be convicted on unconstitutionally gathered evidence”

Differences between practical and principled theories – 2 theories in Mapp

· Practical

· Malleable over time

· Relies on statistics

· Principled

· Fixed; forever

· All-embracing

· If we accept this unconstitutionally obtained evidence, though the police may have obtained it in good faith, we know what is going on and that would make it worse for use to use it

Notes:

· Why have a federal ER but not a State ER? Encourages disobedience to the Constitution.

· Purpose of ER = deterrence.

· The criminal goes free, if he must, but it is the law that sets him free.

US v. Leon (1984) p63

No ER if search warrant based ex ante on PC

As it later turned out, the warrant lacked PC

Outcome:

· The practical theory prevails

· Cost (loss of valuable evidence that may put a criminal in jail) vs. benefit (constitutional protection – police deterrence) analysis

· The principle theory failed

· Consequences that the Court did not want to accept; applied in all situations

· This is an issue of police deterrence, not judicial deterrence

· The police operated properly, but the magistrate made an error

· No benefit to suppressing the evidence given the proper police behavior

HELD: The officers’ reliance on the magistrate’s determination of PC (in issuing the warrant) was objectively reasonable; the extreme sanction of the ER is inappropriate.

Note: Penalizing the officer for the magistrate’s error, rather than his own, cannot logically contribute to the deterrence of 4A violations.

Dissent

· Magistrate shopping to get a rubber stamp

· Warrant just needs to be good enough

· Doesn’t need to be perfect, just good enough for government work; may end up with weaker affidavits

· Fear is that Probable Cause will be reduced to a reasonable belief in probable cause – the probable cause line has been lowered

Questions:

· With a warrant, was it reasonable for the police officer to believe that there was PC (note – not a question of whether there was PC)?

· Without a warrant, was there PC? (A tougher question than the first)

Leon exceptions and MA

Bad faith exception

· Franks hearing (MA case?)

· Evidentiary hearing where the affiant has to defeat the argument that he lied

· Must supply particularized information to buttress the motion

· Did the affiant knowingly lie or act in disregard for the truth?

Magistrate not neutral

· Must show that the neutrality was compromised

Bare bones affidavit

· So bad and pathetic that there cannot be claim for probable cause

Plainly facially deficient

· Focuses on the other parts of the 4A – particularized deficiencies

Leon lowers the bar

· Mass. state courts have not adopted Leon!

PA Bd. of Probation and Parole v. Scott (1988) p73

ER only for criminal trials

ISSUE: Does the ER apply to evidence used in a parole hearing?

HELD: ER only applies to criminal proceedings.

Notes: The evidence can still be used to impeach if you testify.

· Win the motion to suppress and you effectively lose the ability to testify, because the evidence could then be used for impeachment purposes when the defendant is cross-examined.

· Deterrence is really there for the criminal trial

· Parole officer was not there for criminal prosecution, but for revocation of parole.

· No deterrence would exist

· J. Thomas not willing to carve out an exception here

· The ER is for evidence used in criminal proceedings. That’s it. Bright line rule.

· There would be a practical problem of seeking suppression hearings when you are in the parole board world where the parole officers are not lawyers and judges – different universe.

ER hypothetical – legislation to repeal ER

Congress passes legislation that expressly bars exclusion of evidence based on finding of 4th A violation - can Congress legislatively repeal exclusionary rule?

· OK

· ER is a judicially created Rule of Evidence

· Remedial, not part of the Constitution

· Not OK

· Congress cannot overrule the Constitution; part and parcel of Weeks

· Can’t be an evidentiary rule since if it only applies to State courts then it is not part of the constitution

· Cuts the knees out of the constitution; Congress renders it toothless and therefore they have for all practical purposes written out the 4A

ER hypothetical – legislation to provide a civil remedy

What if legislation is accompanied by civil remedy with liquidated damages of $25,000 awarded to anyone who was found to be victim of search in violation of 4th A?

· OK

· Adequate remedy to prevent having to suffer judgments; the cost/benefit analysis has shifted; appropriate for Congress to legislate; nobody likes to let people go free.

· Deterrence – people do not like to face a civil suit; force the police to do its job

· Not OK

· $25K is not tailored to the uniqueness of each case and may not be an appropriate remedy for a long prison term

· If doing the investigation will cost more than $25K, then just pay the violation

· Not a deterrent as the police would not pay the fine

Protected 4A areas and interests

Reasonable searches and seizures are OK

Things that are not searches and seizures are OK

Olmstead v. US

· Wiretap challenge; spoken words were seized and since that is not in the 4A, there is no protection

· Famous dissent by J. Brandeis: the focus should be on the principles of privacy and what is an unreasonable invasion of that privacy

protected areas and interests

Katz v. US (1967) p81

Violation of a reasonable expectation of privacy = search & seizure

Public phone booth; anybody can walk in; not even close to a home; never entered or penetrated; listening device was on the outside.

Court says that you are asking the wrong question

· Don’t care about places and physical intrusion

· We care about people and a societal recognized “reasonable expectation of privacy”

RULE: What a person knowingly exposes to the public, even in his own home or office, is not a subject of 4A protection. But what he seeks to preserve as private, even in an area accessible to the public, may be constitutionally protected.

HELD: The Gov’t’s activities in electronically listening to and recording the petitioner’s words were a 4A search and seizure because they violated the privacy upon which he justifiably relied while using the phone booth.

Notes:

· Court 4A problems not solved under the rubric of “constitutionally protected area”

· 4A is not a general constitutional right to privacy

· What a person knowingly exposes to the public, even in his own home or office, is not a subject of 4A proterction.

Supreme Court alternatives

· J. Black’s dissent

· Founding Fathers knew what eavesdropping was and could easily have written it into the constitution 

· Protects things

· J. Harlan’s concurrence

· Societally reasonable, subjective expectation of privacy

· This is what really survives from Katz

· We protect people in the context of the place they are

· Tries to merge the notion of people and place

· Two requirements

· Subjective expectation of privacy: the person’s expectation

· Objective: socially recognized reasonable expectation of privacy

· Trespass

· Can you have a search without a trespass

· Brandeis dissent (not in the book)

· Every unjustifiable invasion must be deemed an erosion of protections

Inherent problems with the reasonable expectation of privacy

· Not a bright line rule

· Moving target due to technological changes

· **Note that the jury will never get this issue, since it is a matter of law (not fact) that comes up in a motion to suppress

· How do you keep in sync with what society expects?

· Judges will determine it; however…

· Shaped by the government

US v. White (1971) p102

No reasonable expectation of privacy for a conversation with another

ISSUE: Reasonable expectation of privacy when you have a private conversation?

Majority

· No protection for a misplaced belief that the person you speak to will keep your confidence

· Constitution does not protect misplaced trust

· One contemplating illegal activities must realize and risk that his companions may be reporting to the police.

· A recording is a perfect memory

· Why should one have a right to a flawed memory? No

· No need for a search warrant to record conversations as long as you are there – no expectation of privacy in the shared conversation

· Leave the room and your recording of the conversation (that you are no longer part of) becomes an invasion of privacy

Notes:

· No constitutional right to exclude the informant’s unaided testimony;

· Therefore, would not make sense to provide such a right to a recorded version of the same conversation.

· No need for a warrant to be wired.

MA state law does not follow White so a warrant is required

· Therefore, joint federal-state task forces are useful (the federal agent can be wired without a warrant)

Whether or not there was a search is different from the things that are protected

· Subpoena

· Can still claim a 5A right to not self-incriminate, with respect to the production of the records

· No probable cause needed

· Warrant

· Probable cause needed

· No 5A right applicable in how it plays out

CA v. Greenwood (1988) p86

No reasonable expectation of privacy for what you knowingly discard

RULE: No reasonable expectation of privacy for depositing garbage in an area particularly suited for public inspection, for the express purpose of having it taken by strangers.

HELD: Garbage was exposed to the public sufficiently to defeat a 4A claim.

Paper shredder industry! Almost a circular argument

Note: Police may conduct warrantless searches and seizures of garbage discarded in public places.

US v. Karo (1984) p93

Search of house needs a warrant

Beeper stayed on while in the home, which led to PC to get a search warrant.

ISSUES:

· Is the presence of the beeper, unknown to buyer, a 4A search & seizure?

· Does monitoring of a beeper that reveals concealed information fall under the 4A?

· The beeper in the can is not the key issue

US v. Knotts (1983) within the case

· Fair game; nothing was done that could not have been done by physical surveillance

· The beeper was turned off/not tracked when it went inside a house

Invasion of privacy – location of ether within one’s home

In your home, can’t see it by physical surveillance

RULE: Need PC for a warrant

**Beware the holding. Motion to suppress denied (affirmed), but the government still won because of evidence in the affidavit APART from the location of the beeper sufficient to find PC.

Florida v. Riley (1989) p89

No warrant needed for what the naked eye can see

RULE: No warrant needed in order to observe what is visible to the naked eye.

HELD: No reasonable expectation of privacy from a helicopter that is where it may lawfully be.

Kyllo v. US (JUNE 2001) p97

Technologically obtained information = search

Thermal imager (technology that is not in general use); no physical intrusion

RULE: Obtaining by sense-enhancing technology that is not in general public use any information regarding the interior of the home that could not otherwise have been obtained without physical intrusion into a constitutionally protected area constitutes a search.

HELD: Information obtained by the thermal imager was the product of a search.

Notes:

· Binoculars and telescopes probably OK – general use

· Allowing a crude device could lead to a more sophisticated device; the buck stops here; sense-enhancing technology

· Won’t let technology destroy the notion that a man’s home is his castle

· Does Scalia really mean: “This assures preservation of that degree of privacy against government that existed when the 4A was adopted (1791).”

· Likely not expressly so, but spiritually so

· Intimate detail? Does not go there; just that it is inside your house – anything that goes on inside and can’t be seen by conventional means is intimate

Stevens dissent

· Emanation, not penetration!

· What’s the difference between smell (drug-sniffing dogs are OK) and heat?

**Gants makes a deal about June, because of the 9-11 attacks in September.

Zurcher v. Stanford Daily News (1978) p105

1A claim does not defeat a valid 4A search

Search of 3rd party newspaper (Gants not exactly sure why this is in here!)

RULE: Valid warrants may be issued to search any property, whether or not occupied by a third party, at which there is PC o believe that fruits, instrumentalities, or evidence of a crime will be found.

SDNews

· Illegal! Give us some reason to believe that a search warrant was needed 

· We are a newspaper and this is a 1A violation

· But, the 4A has nothing to do with the status of the third party

· Further, the seemingly innocent third party may not be so innocent after all

· Disrupts the operations

· While rummaging, they could find confidential information in other matters – real and perceived risk

Notes:

· The delay involved in using a subpoena duces tecum, offering as it does the opportunity to litigate its validity, could easily result in the disappearance of the evidence, whatever the good faith of the third party.

· A warrant’s preconditions should afford sufficient protections against potential harms:

· Probable cause

· Specificity w/r to the place to be searched

· Overall reasonableness

· Argument against blanket protection would be that organized crime could open up a news shop and keep all their information there

· Court says that the press is like everyone else, with respect to protections

· Reporter-informant privilege: there is no 1A privilege (up to statutes to create such a privilege)

· The difference is that there is a chilling effect with respect to the preservation of confidential sources

· Impact of Zurcher: Editors told reporters to not include names/identities of CIs in communications

Summary of protected areas and interests

Can police intercept whatever they want to get PC?

· Yes

· Readily available technology

· “curbside” pickup of information, as in Greenwood
· No

· Password reflects an expectation of privacy

· Specialized technology

· Private, intimate details (but fails under Greenwood)

· In a perverse way, that which you throw out is most likely to reveal intimate details of your life and has no protection (Greenwood)! Physical intrusion? (Katz) Interior intrusion? (Kyllo)

FBI intelligence report concerning terrorist activity; chemical sensing will uncover it

· Not OK (Kyllo)

· OK

· Place – dog sniff OK

· But, not a home, a bag! A home is a special place

· But, Bond – baggage handling case when the police board a bus and feel bags for weapons

· But, do you really want to suppress this dangerous evidence? 

· English common law evolved from being mindful of terrorist events such as Guy Fawkes Day

· Reasonable expectation of privacy embraces a balancing of rights, not that the right of privacy is absolute

Gants thinks that Kyllo will be overruled or distinguished

· The Harlan concurrence recognizes a reasonable expectation of privacy; places do matter; we are protecting people in the context of place; the home is historically a special place (not an inviolate place); Scalia has lost his way by focusing so much on place and going to where the home is an absolutely protected place; Harlan’s concurrence merges everything

· REP is inherently a balance between rights and expectations

Inside the house – presumptively protected

Mistakes of trust – too bad

Physical intrusion – not the primary focus; rather, some vision about where the line should be drawn and how technology may shift that

probable cause

Probable Cause

· 4A expressly provides for this

· Even if a warrant is not required, PC is still needed for a search

· Reasonable Suspicion is needed for:

· Investigative detention

· Probable cause is needed for:

· Search and seizure; but is

· Something less than “more likely than not”

· Preponderance of the evidence is needed for:

· Civil conviction

· Proof beyond a reasonable doubt is needed for:

· Criminal conviction

Spinelli v. US (1969) p110

2-prong test for a warrant

Bookie activity in St. Louis; endorses Aguilar
RULE: (see footnote 4, p114)

· Basis of knowledge

· Veracity of the informant

· Credibility of the informant

· Reliability of the information

HELD: Information obtained by the thermal imager was the product of a search.

Notes: 

· Rejects the “totality of the circumstances” approach taken by the Court of Appeals

· CI’s tip fails under the reliability prong – could have been obtained via an off-hand remark in a bar.

Aguilar v. TX (1964) p110

2-prong test for a warrant

Overturned by Gates; MA still uses Aguilar-Spinelli, but federal courts use Gates
RULE:

· Basis of knowledge

· How does the CI know this?

· What can the affiant do to satisfy this prong?

· Describe in detail the location

· Who did he speak to?

· Did he just hear someone say something after 3 beers?

· Veracity of informant

· Why should I believe the CI?

· Based on past performance of the CI

· Credibility of informant

· Past information that has led to X arrests, Y convictions, etc.

· Go through the history of this CI

· Reliability of information

Notes:

· Risk w/Basis of Knowledge in disclosing too much information and blowing the cover of the CI.

· As a victim, the basis of knowledge is met (person identified), and the veracity is implied (you know who they are and you are less likely to lie if your name is out there)

· Corroborated information can make up for deficiencies in the basis of knowledge and the veracity.

· Details that don’t indicate criminal activity (e.g., hotel, rental car, duration of stay); don’t carry as much weight as

· Details suggestive of criminal activity.

· These provide more comfort to the magistrate because they are more unique and harder to come by.

· If a CI passes on information from a 3rd party, then the 3rd party needs to meet the two prongs.

Maryland v. Pringle (2003) p127

PC must be personally particularized

Three men in a tub (car, actually); who owns the drugs? Was there a joint venture?

ISSUE: What constitutes possession sufficient for PC?

RULE: A search or seizure of a person must be supported by PC particularized w/r to that person.

Notes:

· Must find dominion and control (possession) over the drugs in order to have PC to arrest.

· Court could have said that the police should have just confiscated the drugs and let them all go, but it wanted to hold someone accountable.

IL v. Gates (1983) p113

Totality of the circumstances test for a warrant

Couple flies to FL and drives the drugs back to IL.

RULE: The elements of the two-prong test analysis are better understood as relevant considerations in the totality of the circumstances.

Note: Abandons the Aguilar-Spinelli two-prong test and goes back to the totality of the circumstances; why?

· Aguilar-Spinelli pro: 

· Provides a structured analysis of PC

· Provides a fluid analysis

· Analytical rigor

· Aguilar-Spinelli con:

· Too formulaic/wooden

· Provides a sloppy analysis

· Hard to use with multiple CIs who have varying degrees of weight on the prongs

· Gants said 2/3rds of the requests before the magistrate involve multiple CIs

1st time informants are now less likely to get killed on the veracity prong

· Gates + Leon = carte blanche for a magistrate and no need for analytical structure

· Enormous flexibility & power

Defense to get past an informant’s privilege

· Franks (MA) hearing

· Don’t say the CI lied, but that the affiant lied!

· “There was no informant. He made it up!”

· Must have a substantial preliminary showing of proof by affidavit to show that the affiant lied

· Very difficult to get a Franks hearing

· Police will often give up the case instead of revealing the CI’s identity

· Only reversible on abuse of discretion

search warrants

MD v. Garrison (1987) p130

Totality of the circumstances test for a warrant

Cops searched third floor of apartment building, not just Garrison’s apartment; had a warrant for the “premises known as XXX Avenue, third floor apartment”

RULE: The issuance of a warrant must be based on objectively reasonable information known at the time to provide PC.

Notes:

· PC is evaluated ex ante, not ex post.

· Just as the discovery of contraband cannot validate a warrant invalid when issued, so it is equally clear that the discovery of facts demonstrating that a valid warrant was unnecessarily broad does not retroactively invalidate the warrant.

· Court says “too bad”

· Validity of the warrant

· Does not fail for lack of particularity because they thought there was only one known apartment on the third floor

· Reasonableness of the warrant

· Did they know or should they have known of the other apartment?

· They stopped once they knew of the second apartment – once they knew, they acted reasonably; and

· They acted in good faith.

· Can look at this with a Leon analysis

· PC does not mean that it is correct

· Just that there is no willful blindness

· The mere fact that more information becomes available does not undo the PC you had

knock and announce

Background

· Knock, announce your presence, wait a reasonable amount of time (under the circumstances).

· Magistrate can distinguish whether it is a K/A warrant or not.

· In the absence of any exigency, no K/A; exigency exists for:

· Destruction of evidence;

· They can arm themselves;

· Flight.

· Why have it in the first place? Prevent:

· Property – destruction of door

· Privacy – loss of dignity

· Home invasion – homeowner responds with force, thinking their home was being invaded

· In drug cases, no need for K/A – always have exigent circumstances!

· However, with no risk of evidence destruction, wait for them to get to the door.

· At some point in time, what might not have been exigency to begin with, becomes exigency with the passage of time (they are arming themselves, for instance).

· Hard to judge 10 seconds, especially if under the pressure of a live bust.

· May enter with a reasonable suspicion if you believe that exigent circumstances exist.

Wilson v. AK (1995) [within Hudson]

· K/A is incorporated in the 4A.

· Violation of K/A makes it an “unreasonable” search.

Richards v. WI (1997) p136

Drugs and K/A exigency

A drug case is always exigent.

RULE: In order to justify a no-knock entry, the police must have a reasonable suspicion that K/A would be dangerous or futile, or that it would inhibit the effective investigation of the crime by, for example, allowing the destruction of evidence.

Stevens worries that crime-based exceptions will eventually devour the rule.

Hudson v. MI (2006) [Westlaw]

ER is not the remedy for a K/A violation

· What kind of case is this?

· A causation case? Not a significant case, then.

· Or a Balancing case? In which case, extraordinary significance on Con Law.

· Scalia says that K/A is alive and well but that the ER is not the appropriate remedy here

· No “but for” causation

· “But for” focuses on the entry and not on whether they had PC but failed to get a warrant

· Balancing of risks and benefits

· When you exclude evidence, what is the analysis?

· Constitutional violation

· Causation

· If the police would have gotten the evidence anyway, then a constitutional violation is of no import

· No per se rule that says a constitutional violation means that you walk

· Scalia could have called it a day after the “but for” discussion, but he went on to balancing deterrence and costs

· Concerned

· Deterrence may be too effective

· Cops wait too long, and the bad guys are now armed and the evidence is destroyed

· In other words, it may deter the cops too much

· Difficulty in the lower courts with respect to deciding motions to suppress

· With Leon, it is not heavy lifting to decide

· How to get reasonable suspicion on the warrant: drugs!

· Many remedies available

· Civil liability = effective police deterrent

· Mapp was 1961 (+/-), before § 1983 was enacted; and § 1988

· Qualified/Implied immunity

· Not guilty unless the cop plainly did not have RS to determine that there was any exigency; did he violate a plain and clear constitutional rule, when the K/A rule is so amorphous?

· Acted in good faith

· Municipality can only be liable if practice derived from a policy of violating a rule (and when is that ever likely to occur?!)

· Monelle doctrine requiring pattern and practice

· Kennedy’s concurrence

· He says K/A is really important even though there is no remedy anymore

· “You worry too much!”

· None of the justices in the majority joined in his concurrence – isolated view

· Breyer’s dissent

· Kennedy is only focusing on the knocking and the entry, so therefore he found no but for causation

· However, don’t look at the entry as illegal, but the SEARCH as illegal

· Attempting to fuse the earlier cases

Where does this leave us? 

· Entry into house w/o warrant and no exigency – does ER apply?

· Gov’t

· ER is a last resort! Hudson!

· The world since Mapp has changed; smarter, better police force; § 1983/1988

· Mapp changed Wolf; Hudson changed Mapp
· The balance has been properly revisited

· Defense

· Settled law – look at Alito and Roberts (their confirmation hearings)

· K/A is a but for case, and this is not a but for case; not causation; illegal entry

· Think: liberal wing of the court made a major blunder when it said that it is part and parcel of the 4A; not enforcing it; undercutting its importance.

· The reality is that courts have viewed K/A violations as secondary violations.

· One thing that could happen: illegal entry leads to a conversation which s/b excluded, but the search would be OK because the search had PC.

· Suppression of evidence: Generally, we do not exclude evidence if the government violates the Constitution but would have found it anyway. We do not put government in a worse position than had it complied with every Constitutional directive.

· This is the “but for” principle. But for the violation, you would not be in possession of the evidence. Therefore, we will take away the evidence you so obtained.

· Independent source doctrine (an exception)

· Segura

· Government made an illegal entry into a home, but the people inside know we are here, and the evidence will be destroyed by the time we come back. Secured the house while they went and got a warrant.

· Entry was illegal.

· But, Jimmy had PC even before the entry and could have obtained a warrant, so the warrant he ultimately got was a valid warrant.

· Had an independent source for the PC.

· Inevitable discovery doctrine

· They would have found it anyway, so the illegal activity (i.e., lack of Miranda warning) doesn’t preclude use of the obtained information/evidence.

warrantless arrests – the road to whren
US v. Watson (1976) p140

No warrant required to make an arrest

ISSUE: May you be arrested without exigent circumstances?

RULE: A peace officer is permitted to arrest w/o a warrant for a misdemeanor or felony committed in his presence as well as for a felony not committed in his presence if there are reasonable grounds for making the arrest.

HELD: No warrant required for an arrest (even if there was no exigency that barred you from getting one)

2 practical consequences to a cop for not getting a warrant in advance:

· If you find evidence pursuant to the arrest w/o a warrant, the judge will evaluate whether there was reasonable reliance on the warrant.

· W/warrant, reasonable reliance on the warrant (Leon).

· Under Harris, I can enter your home w/o a warrant to arrest you (but need exigency).

Pragmatic consideration:

· It’s tough to have an arrest warrant when you are trying to accumulate evidence in a case since either it grows stale or you forego gathering additional evidence.

· Pursuing a conviction necessarily involves a delicate handling of timing.

US v. Robinson (1973) p 145

Warrantless search incident to an arrest

Pulled over for DWLR; pat down revealed heroin capsules.

RULE: A search incident to a lawful arrest is an exception to the 4A’s warrant requirement.

· A search may be made of the person of the arrestee by virtue of the lawful arrest.

· A search may be made of the area within the control of the arrestee.

PRINCIPLE: Anything on his person or in his reach is subject to a warrantless search incident to an arrest.

· Avoid destruction of evidence

· Maintain officer safety – disarm the suspect

Dissent

· Applying the principle says that you cannot open the container you found on his person

Majority

· An ad hoc law enforcement decision

Other:

· DWLR - No need to open his wallet for evidence relating to a lack of license; not a drug arrest.

· Pragmatically, there will be a search one way or the other – at the scene or at the station.

· Once arrested, they take him to the station for an inventory search and booking.

· Inventory search is designed to protect the officers from allegations of theft.

Whren v. US (1996) p152

Traffic stop as seizure must be reasonable

Vaguely suspicious behavior arguably didn’t rise to reasonable suspicion; DWB – driving while black.

ISSUE: Whether an arrest or other 4A seizure made on PC may nonetheless be unreasonable because of the officer’s ulterior motives or departure from usual procedures?

Defense arguments at a suppression hearing:

· Deviation from police practices

· Police counter: Unmarked vehicle; unusual situation; introduce the police manual; cop testifies that he’s trained to arrest for violations.

· Selective enforcement (racial profiling)

· Need to show pattern and practice – who/what would you use in the suppression hearing? Tough road to hoe. Cross-examine the police officer; need data of the police department and the officer.

· Judge

· Must find PC.

· Primary motivation based on a legitimate traffic stop or on the cop’s motivation?

· It sounds like a discrimination analysis, when this affirmative defense is raised

· Alternative

· Limit the types of offenses for which an arrest can be made (see Atwater).

RULE: The decision to initiate a traffic stop is reasonable where the police objectively have probable cause to believe that a traffic violation has occurred.

HELD: PC to believe that a traffic violation occurred makes the stop reasonable, the evidence thereby discovered admissible.

Notes: 

· Officers’ true motive irrelevant; not going to evaluate the officers’ state of mind.

· Consequences

· Cops can decide to follow someone based on race, nationality, etc. and not suffer any consequences (state of mind won’t be evaluated).

· Minor traffic violations can lead to stops, searches, and arrests.

· EP:

· Judge will say that the ER is not a 14A remedy; this won’t help in a motion to suppress.

· Only helps, perhaps, in a civil suit.

Road blocks 

· Not viewed as an investigative stop, but as a safety stop.

· The more selective the road block, the more that reasonable suspicion is needed.

· How do you address racial profiling?

· Legislative

· Enact a statute

· Data

· Require cops to gather data on each traffic stop

· Cops may get worried that the data will be used against them in a civil suit

· Cops may twist the recording of the data to make it imperfectly reliable, as best they could

· Cops may react to the data gathering to “improve” the data by not pulling people over whom they ordinarily would have

Atwater v. City of Lago Vista (2001) p157

Warrantless arrest for a misdemeanor violation punishable only by a fine

Fine-only offense

ISSUE: Whether an arrest on PC may nonetheless be unreasonable because releasing her on a citation would have sufficed?

RULE: The 4A does not forbid a warrantless arrest for a minor criminal offense, such as a misdemeanor.

Atwater’s RULE: No custodial arrest, even upon PC, when conviction could not ultimately carry any jail time and when the government shows no compelling need for immediate detention.

Souter’s (policy) grounds:

· Clarity – don’t require the cops to remember what the potential sentence is in each situation.

· Don’t draw a line as to the level of violation.

· Don’t know with certainty in advance what the DA will press charges on.

· Prior convictions? The arresting officer doesn’t necessarily know.

· This is not a big problem.

· Defense counsel could not identify many, if any, other such instances.

Why did this rise to the Supreme Court?

· Suburban soccer mom! Not a drug-addled black gang member.

· Which is why Souter and defense counsel could not find that this was a major problem.

Dissent

· Should have specific and articulable facts which, taken together with rational inferences from those facts, reasonably warrant the additional intrusion of a full custodial arrest.

TN v. Garner (1985) p163

Use of deadly force

Fleeing suspect shot and killed.

Note: Reasonableness depends on not only when a seizure is made, but also how it is carried out.

RULE: Where the suspect poses no immediate threat to the officer and no threat to others, the harm resulting from failing to apprehend him does not justify the use of deadly force to do so.

warrantless search & seizure of premises

Payton v. NY (1980) p169

Warrant usually required for an in-premises arrest

RULE: A warrantless entry to search for weapons or contraband is unconstitutional even when a felony has been committed and there is PC to believe that incriminating evidence will be found within.

Plain View doctrine

· Must discern whether it is incriminating evidence.

· Did the officer have a right to be there when he saw the evidence?

· Yes – then he may seize it.

HELD: No PC to be there (no arrest warrant), so in the absence of exigent circumstances, no evidence.

Notes:

· Must have a warrant in order to enter a home to make an arrest.

· The mere fact of entering a home is an inherent invasion of privacy; home is sacred; therefore need a warrant.

· Must be the defendant’s home, not a home where the defendant might be staying.

· “The critical point is that any differences in the intrusiveness of entries to search and entries to arrest are merely ones of degree rather than kind.”

· The 4A has drawn a frim line at the entrance to the house.

· Protective sweep lets you search the entire house for people who may pose a risk to the entering police, not to search drawers for evidence.

· That right to search the house for people lets evidence come in under the plain view doctrine.

· No invasion of privacy.

Dissent

· This is not about a search, which is inherently more intrusive, but about a seizure, which is inherently less intrusive.

· You, the D, control the extent of the arrest.

Steagald v. US (1981) p172, fnb

Search of third party’s home not OK

Used a warrant to arrest him not in a public place or in his home, but in a third party’s home where the police thought he might be.

HELD: In the absence of exigent circumstances, the agent’s personal determination of PC is not reliable enough to justify a warrantless home entry for an arrest, or a search of a home for objects or a person in the absence of a search warrant.

Note: While the warrant may have protected Lyons from an unreasonable seizure, it did nothing to protect Steagald’s privacy interest in being free from an unreasonable invasion and search of his home.

Chimel v. CA (1969) p174

Limited search of the premises incident to an arrest is OK

A search incident to an arrest may extend to the D’s person and the area within his immediate control; asked Chimel for permission and he refused, so they searched his home anyway; they were lawfully in his home to make the arrest and searched incident to the arrest.

RULE: Absent a search warrant, the search of a suspect must be confined to his person and the area from which he might obtain a weapon or something that could be used as evidence against him. Can’t search the entire home.

Grabable area

· Sets an indefinite, but principled area that you can search without a warrant.

· No reason needed, just that you have arrested the D

· Principle:

· Strives for ensuring officer safety.

· Prevents destruction of evidence.

· History

· Rabinowitz (1950) noted on p175

· RULE: May search the place where the arrest is made (it was a one-room office).

· J. Stewart replaces a rule with a principle.

To search without a warrant requires:

· Exigency, and 

· Probable cause.

Dissent

· Always inherent exigency in an arrest (Gants: a non-sequitur)

· When you arrest someone, you tip off everyone, thereby creating the exigent circumstances

· Exigency obviates the need for a warrant

· Inherent problems

· A search incident to an arrest does not need PC

· The absence of exigency means that you need PC

· If you arrest, then you have PC

· Not every arrest will create exigency

***Spent a lot of time on the fine distinction between PC search and a search incident to arrest!!

· Search incident to arrest

· Exigent circumstances with PC 

Warrantless home entry

· Hot pursuit

· Emergency assistance/community caretaker

· Risk of flight

Vale v. LA (1970) p179

Warrant is ordinarily necessary to conduct an in-premises PC search

Suspicious behavior indicative of a drug deal; defendant arrested on his porch; police enter house with him; police searched his house.

RULE: A search may be incident to an arrest only if it is substantially contemporaneous with the arrest and is confined to the immediate vicinity of the [initial] arrest.

HELD: Declined to hold that an arrest on the street can provide its own exigent circumstances so as to justify a warrantless search of the arrestee’s house.

Logical problem in light of Chimel:

· If police have moved someone from the point of arrest to another point, then there is an entire other place that may be dangerous; theory is officer’s safety, yet the police will be moving someone around just to enable warrantless searches while trolling for evidence.

Principled Rule:

· May search the place within the arrestee’s reach, but only at the place of the initial arrest.

Dissent focuses on what the police should have done; majority focuses on applying Chimel:

· Could have entered and secured the house (Segura); a seizure of the home

· Can’t do warrantless search

· Can do a warrantless seizure

· If you’re in the dissent in Payton, you may say “I told you so! A seizure is less intrusive than a search.”

Principle vs. Rule, versus Principled Rule

· Watch how this principle of Chimel erodes into a rule

· Take away the rule of place and make it a principle

· Vale says that search incident to arrest still applies, but only at the point of arrest

Segura v. US (1984) p181 fna

Warrant is ordinarily necessary to conduct an in-premises PC search

PC to search; drug bust; sat in the home for 19 hours before they got the warrant.

Independent Source doctrine

· Entry viewed as illegal; throw out the search or knock out the entry and determine if there was PC for the search?

Only the first part was an entry, the rest was a seizure

HELD: Having PC, may enter, and with PC arrest the occupants who have legitimate possessory interests in its contents and take them into custody and secure the premises (for 19 hours!) to preserve the status quo while others, in good faith, are in the process of obtaining a warrant. 

In other words: May seize without a warrant. You may seize, secure and wait, whether you are inside or outside the house (perimeter stakeout).

Notes: 

· The initial entry, legal or not, does not affect the reasonableness of the seizure.

· No interference with their possessory interests since they were arrested.

· Fruits: 

· If you don’t have a right to be there, then statements and evidence observed get kicked out (no PC) even though in plain view.

· If you do have a right to be there (PC + exigent circumstances), then statements and evidence stay in.

· Can’t create the exigency yourself and then say that you had no choice but to enter (knock on door; ask to search; no; since D now knows we want to search, police thought they then had to search to prevent destruction of evidence).

Brigham City (supp)

Emergency assistance permits entry without a warrant

warrantless search & seizure of vehicles & effects

Carroll v. US (1925) p183

Reduced privacy interests in an automobile

Still have a reasonable expectation of privacy in your car

RULE: The ready mobility of the automobile justifies a lesser degree of protection of privacy interests (automobile exception); don’t need a warrant.

Note: Could have said case-by-case, or seize while you go get a warrant.

CA v. Carney (1985) p183

Warrant not needed for a PC search of an automobile

Motor home used in drug activity; principled notion of exigency as a basic rule since it is mobile; other argument is that it is a home and carries a higher expectation of privacy.

RULE: The ready mobility of the automobile justifies a lesser degree of protection.

· Exception also applies when to the presence of the vehicle in a setting that objectively indicates that it is being used for transportation.

Principle: If it has wheels, you may search it.

Rationale:

· Ready mobility means loss of evidence.

· Cars, licensed and subject to extensive regulation and inspection, carry a lesser expectation of privacy.

· Passenger compartment is open to plain view, so there is a lesser expectation of privacy.

· Even if not in plain view, the fall-back rationale is the subjection to regulation inherent in vehicles.

Dissent: A warrantless search of living quarters in a motor home is presumptively unreasonable absent exigent circumstances.

US v. Chadwick (1977) p195 [in Acevedo]

Luggage in a car needs a warrant

Agents had PC to believe that a footlocker contained drugs; tracked it; observed it put into trunk of car and immediately arrested defendants, seized footlocker, searched it. 

RULE: You may seize, but not search, the luggage; need a warrant to open.

Rationale: Still have a reasonable expectation of privacy in luggage.

AR v. Sanders (1979) p195 in Acevedo

Luggage in a car still needs a warrant

· The presence of the luggage in a car doesn’t diminish the owner’s heightened expectation of privacy in his personal luggage.

· Extended Chadwick to apply to a suitcase actually being transported in the trunk of a car.

US v. Ross (1982) p195 [in Acevedo]

Probing search of entire car and its contents as long as PC exists to search for the contraband

Informant told cops that he had seen Ross complete a drug sale from drugs in the trunk of his car; general search for a container within the trunk.

RULE: If PC justifies the search of a lawfully stopped vehicle, it justifies the search of every part of the vehicle and its contents that may conceal the object of the search.

· If it’s in the car, you don’t need to go through a Russian Doll to get warrants.

HELD: Closed containers encountered by the police during a warrantless search of a car pursuant to the automobile exception could also be searched.

Defense: 

· Paper bag is a poor man’s suitcase.

· Only had PC to search the paper bag, not the entire car.

CA v. Acevedo (1991) p194

Warrantless search of container OK even w/o PC to search entire car

Search for a specific container within the trunk.

ISSUE: Must decide the question deferred in Ross; whether the 4A requires the police to obtain a warrant to open a sack in a movable vehicle simply because they lack PC to search the entire car?

RULE: The police may search, without a warrant, an automobile and the containers within it where they have PC to believe contraband or evidence is contained.

Police tip: to search for the elephant in a paper bag, state that you are searching for records that may indicate ownership or other relevancy to ownership of the elephant (small slips of paper could be located anywhere).

· If it is in the car, it is fair game.

Notes:

· Police may seize a container and hold it until they have a search warrant.

· Since they have PC to seize, safe to assume that a warrant will be routinely forthcoming in the overwhelming majority of cases.

· Police will often be able to search containers w/o a warrant, as a search incident to an arrest under Belton.

WY v. Houghton (1999) p203

Passenger’s purse not subject to individualized PC

RULE: When there is PC to search for contraband in a car, it is reasonable for police to examine packages and containers without a showing of individualized PC for each one.

Rationale: A package may be searched, whether or not its owner is present as a passenger or otherwise, because it may contain the contraband that the officer has reason to believe is in the car.

HELD:

Police with PC to search a car may inspect passengers’ belongings found in the car that are capable of concealing the object of the search.

Notes:

· Defense: no PC to search the purse since you knew it was not owned by the person against whom you had PC (the driver).

· This is WY, not Europe, so it is understood that a purse belongs to a woman (the passenger).

· This was a PC search of the car, so they could search every thing; if this was a search incident to an arrest, then you could only search the car and glove compartment

Laptop hypothetical

Facts

· Took notes to/from for recording drug transactions

· Officer had reason to believe that the laptop was used to log information

· Physical surveillance; Mr. Smith leaves his residence with his laptop; enters his car

· Search incident to an arrest, laptop is seized

Rules:

· Acevedo

· Police may search an automobile and the containers within it where they have PC to believe contraband or evidence is contained.

· Ross

· If PC justifies the search of a lawfully stopped vehicle, it justifies the search of every part of the vehicle and its contents that may conceal the object of the search.

Motion to Suppress

· Defense

· Lack of warrant.

· Prosecution

· If it is in the car, it is fair game in a search incident to an arrest.

· Aside: officer can take your cell phone and scroll through the recent calls.

· Gants:

· Reluctance to search without a warrant; cell phone would be a different result.

· PC existed here.

· A warrant could limit the procedure to be used in searching the laptop.

· If it appears to be something else, then skip it, etc.

CO v. Bertine (1987) p210

Warrant not needed for vehicle inventory search

DUI led to impoundment of vehicle; inventory search of backpack within car yielded drugs.

RULE: An inventory search may be reasonable under the 4A even though it is not conducted pursuant to a warrant based on PC.

HELD: Reasonable police regulations relating to inventory procedures administered in good faith satisfy the 4A, even though courts might as a matter of hindsight be able to devise equally reasonable rules requiring a different procedure.

Rationale:

· Protect an owner’s property while it is in custody of the police.

· Insure against claims of lost, stolen, or vandalized property.

· Guard the police from danger.

Notes:

· There must exist written police procedures – institutionalized intent.

· Officer’s subjective intentions are irrelevant (Whren).

NY v. Belton (1981) p187

Automobile search of passenger compartment

RULE: If within their immediate reach, then it is searchable – ONLY if the suspect is arrested.

· Trunk – no

· Glovebox (locked or unlocked) – yes

· Passenger area – yes

Thornton v. US (2004) p187

Broad search of vehicle incident to an arrest

Thornton produced drugs, was arrested and placed in back of cruiser; officer searched his car and found a handgun under the seat.

RULE: So long as an arrestee is a recent occupant of a vehicle, officers may search that vehicle incident to the arrest.

Principle:

· More than just the grabable area (contradistinction to Chimel).

· Safety

· Don’t want to force the police to keep the suspect in the car while they search.

· Safer for the officer to remove the suspect from the car, and then search the car.

Scalia (concurring):

· Would base this on Belton since 

· Rabinowitz – one room office; may search the place where you are arrested.

· Why did the Court depart from Rabinowitz?

· It was a rule with no justifying principle (at the time).

· Chimel established the principle of searching your area of immediate control.

· Scalia goes back to areas where the evidence may be found.

Notes: 

· Don’t need a warrant to search a car that is impounded in the police garage (where it can’t go anywhere), as long as you have PC, since the principle is that cars are mobile and inherent exigency applies.

· Can’t move them TO where you want search in order to permit you to search the area, but you can move them AWAY from where you want to search.

stop and frisk

Five differing levels of intrusion

· Physical surveillance

· No predicate needed

· Street encounter

· Momentary detention for questioning

· No predicate needed

· (Traffic) stop

· Reasonable suspicion

· Reasonable person does not feel free to go

· Stop and frisk

· RS that he is carrying something that can hurt the officer

· It is a frisk for weapons

· External pat-down

· Can only grab it if it feels like a weapon

· Arrest

· PC needed

· Search incident to an arrest

Terry v. OH (1968) p214

Stop and frisk needs Reasonable and Articulable Suspicion

RULES: 

· The police officer must be able to point to specific and articulable facts which, taken together with rational inferences from those facts, reasonably warrant that intrusion.

· If the stop and frisk gives rise to PC to believe that the suspect has committed a crime, then the police should be empowered to make a formal arrest and a full incident search of that person.

HELD: A police officer may conduct a limited search of the outer clothing of the person in an attempt to discover weapons that might be used to assault him when he:

· Observes unusual conduct which leads him reasonably to conclude in light of his experience that criminal activity may be afoot and that the persons with whom he is dealing may be armed and presently dangerous; 

· Identifies himself as a policeman in the course of investigating this behavior, and makes reasonable inquiries; and 

· Finds nothing in the initial stages of the encounter to dispel his reasonable fear for his own or others’ safety.

Notes:

· Stop is a limited seizure; a true stop is a full seizure; strikes a 4A balance recognizing reasonableness.

· Standard is OBJECTIVE; what would a reasonable police officer think in those situations?

· As a mere street encounter, the officer would not have been able to frisk him.

RAS 

RAS needed for the stop; danger afoot

· Limited in scope & duration, so that it doesn’t become an arrest

Separate RAS needed for the frisk; may be armed and dangerous

· While “the pen is mightier than the sword,” that doesn’t permit the seizure of papers!

Court options

· Say that PC is needed for an arrest, period – it is a seizure

· Would not have stopped cops too much

· Say that it is not a seizure and a frisk falls short of a search, so let the police have at it since this does not fall under the 4A

· Say that this is a middle ground, which they did with Terry

· The times were wildly unsettled

· Terry has worked well and is not in danger of being overturned

AL v. White (1999) p224

Anonymous tip 

Anonymous tip that a woman was carrying cocaine.

· “[A]n anonymous tip alone seldom demonstrates the informant’s basis of knowledge or veracity.”

· Held as RAS because future events were predicted.

FL vs. J.L. (2000) p223

Anonymous tip must have indicia of reliability

Differs from White in that while there was some corroboration, the missing piece was no prediction of future events.

ISSUE: Is an anonymous tip that a person is carrying a gun, without more, sufficient to justify a police officer’s stop and frisk of that person?

RULE: RAS requires that a tip be reliable in its assertion of illegality, not just in its tendency to identify a determinate person.

HELD: An anonymous tip lacking indicia of reliability does not justify a stop and frisk whenever and however it alleges illegal firearm possession.

Rationale: An automatic firearm exception, for example, would enable any person seeking to harass another to set in motion an intrusive, embarrassing police search of the targeted person simply by placing an anonymous call falsely reporting the target’s unlawful possession of a gun.

**Change the tip to be a suicide bomber who will blow himself up once he enters the bus station – then how does this turn out?!

· Magnitude of harm?

· Risk of inflated anonymous tips

· Risk that the tipster is no tipster at all, but the cop

· Cop could readily conduct a street encounter, but can’t frisk him

· Physical surveillance w/o RAS

· Look for a bulge (weapon) in a pocket that is unnatural, etc.

IL v. Wardlow (2000) p226

Flight = RAS

RULE: Officers are not required to ignore the relevant characteristics of a location in determining whether the circumstances are sufficiently suspicious to warrant further investigation.

Note: Context matters! This was in a drug-infested area.

FL v. Royer (1983) p228

The mere refusal to engage in a street encounter does not provide RAS

ISSUE: Was the eventual consent tainted because he had been stopped, or was it because he had been arrested?

RULE: An investigative detention must be temporary and last no longer than is necessary to effectuate the purpose of the stop.

· Must be limited in scope and duration.

· Measured under the totality of the circumstances.

· Similarly, the investigative methods employed should be the least intrusive means reasonably available to verify or dispel the officer’s suspicion in a short period of time.

HELD: He was being illegally detained when he consented to the search of his luggage.

Notes: 

· Royer was under arrest when they had his plane ticket, identification, and luggage. He was never informed that he was free to go, and he reasonably believed that he was being detained; or

· Stop became an arrest because they hauled him off to a private area of the airport.

· Should his luggage have been left on the plane to go ahead w/o him? 

· * Odds are that in 2006, the actual outcome would be different! Be watchful of this outcome

FL v. Bostick (1991) p236

Bus encounter

Coercion?

· A passenger may not want to get off a bus if there is a risk it will leave before he can reboard.

· The confinement on a bus is the natural result of choosing to take the bus.

· It says nothing about whether the police conduct is coercive.

US v. Drayton (2002) p235

“Free to leave” in the context of a bus

RULE: The proper inquiry is whether a reasonable person would feel free to decline the officers’ requests or otherwise terminate the encounter, under the totality of the circumstances.

Notes:

· You may not feel free to leave the bus because the bus might drive away while you are outside the bus!

· Focus is whether you feel free to decline (as opposed to “free to leave”) the officer’s request

· Drayton is an application of Bostick
Dissent:

· Analogizes to an alley where you would not feel free to leave, but instead cornered

· Other (from class): Tickets taken implies a seizure

· Gants: Consent of the other guy was the fruit of the stop; three questions that would play out in a motion to suppress

· Did he give voluntary consent?

· If he did give consent, was it in the context of a stop or a lawful bus encounter?

· If it was a stop, was there RAS?

Majority:

· What a nice bunch of cops

Class:

· Interesting (good one!) argument would be that this bus encounter was effectively a roadblock, seeking out drugs (“ordinary criminal wrongdoing”), and therefore not permissible on just RAS.

CA v. Hodari (1991) p237 fna

Flight is not seizure

PROPOSITION: A police pursuit in attempting to seize a person does not amount to a 4A seizure.

· Stop occurs at the moment of laying on hands.

· May yell “stop” w/o any RAS and see what they do (try out Wardlow)

· Just stopping won’t give the officer any RAS

· Flight will give the officer RAS

· MA does not follow Hodari

· If he runs and the cop chases, then RAS is evaluated at the moment of laying on hands

· Two cases merge:

· (What if the fleeing person drops something?)

· Under Wardlow, flight provides RAS

· Under Hodari, RAS is not measured until hands are laid on

US v. Place (1993) p241

Time turns consent into an unreasonable seizure

Had RAS to stop the person, but had a logistical problem - that Fido, the drug-sniffing dog, was at Kennedy and not LaGuardia, so the cops took the bags over to Kennedy; guy was stuck at LGA and couldn’t go anywhere. Originally gave consent; plane about to depart so let him go; parting remark – they checked his luggage tags; inconsistency gave RAS; 90-minute detention.

RULE: With RAS, may briefly detain the luggage to investigate the suspicious circumstances, provided that the investigative detention is properly limited in scope.

NOTES:

· Can’t transport the suspect – too intrusive w/r scope.

· However, can transport an identifier to the suspect and hold the suspect until the identifier arrives, but can’t be unreasonably prolonged.

· Can briefly hold a bank robber to get a showup identification – wait until the bank teller is hauled over to the scene by the police; no fixed limit as to how long they can be held; may be held for a “reasonable” amount of time.

MI v. Long (1983) p221 fnb

Can still frisk the car even though the suspect is out of the car

· Generous to police; mindful of safety at 2am when it is dangerous.

· Frisks are generally viewed quite liberally by courts.

· Once you do a frisk and determine there are no weapons, the frisk is over.

· Frisk that feels drugs may give PC for an arrest, and could then search incident to an arrest.

· Extends the self-protective search principle of Terry to search of a vehicle.

Stop and frisk hypothetical

· RAS exists for the stop and for the person carrying a weapon

· During frisk, as a trained narcotics investigator, you feel something that seems like it would be crack cocaine

· Can’t grab it if all you have is RAS

· If, however, the RAS has ripened into PC and you are prepared to arrest, then you can take it as part of a search incident to an arrest

· Search must be incident to an arrest, but a search need not be preceded by an arrest

· If, however, the search turns up sugar, then the future arrest and sugar go away – no cause of action for an unlawful arrest as that never happened

· Can’t justify the arrest by what you found, since the arrest occurred before you went into the person’s pocket; MUST be based on your knowledge going in/at the start

Sources

· Anonymous

· Police don’t know who it is

· Confidential Informant

· Police know who it is

· Identity expected to remain confidential

· Cooperating Source

· Someone who expects that they may have to testify and come forward

· Viewed as inherently reliable

· Identifying Citizen

· Known to all and has put his name forward

· Viewed as inherently reliable

lesser intrusions – inspections and regulatory searches

City of Indianapolis v. Edmond (2000) [Westlaw]

Checkpoints – safety vs. crime

Highway drug checkpoints; while administrative checks are underway, dogs are sniffing and officers are looking for plain view items and smelling for alcohol-tinged breath

RULE: When law enforcement authorities pursue primarily general crime control purposes at checkpoints such as here, however, stops can only be justified by some quantum of individualized suspicion.

HELD: Because the primary purpose of the Indianapolis checkpoint program is ultimately indistinguishable from the general interest in crime control, the checkpoints violate the 4A.

Special needs test

· An exception that has been used to uphold certain suspicionless searches performed fro reasons unrelated to law enforcement.

Rehnquist dissent is especially interesting w/r a survey of the law

· Is there a special need that justifies the stop?

· Yes – well-known problem of drivers under the influence of alcohol/drugs

· Objectivity vs. Subjectivity

· Once the constitutional requirements for a particular seizure are satisfied, the subjective expectations of those responsible for it are irrelevant

· Subjectively, not terribly intrusive

· It is the objective effect of the State’s actions on the privacy of the individual that animates the 4A

· Are there standards to constrain discretion?

Can do a random search, but you can’t pick and choose who you search

O’Connor

· She adds a fourth prong to Rehnquist’s three (from Prouse)

· The primary purpose was to detect evidence of ordinary criminal wrongdoing

· Drug checkpoint

· Dog sniffing

· Has to agree that it doesn’t transform the stop into a search, under Place
· Primary purpose analysis

· Rehnquist throws Whren back at her, saying that the subjective intent of the officers does not matter

· O’Connor creates a crack in Whren’s armor, allowing in a programmatic state of mind

· Safety versus crime control

· Sobriety is connected with getting drunks off the road immediately

· Terrorist checks OK – exigent safety

· Inherent limitation on the checks is “ordinary” criminal wrongdoing so as to keep the police from checking anyone at any point, with no RAS

· Ordinary, not extraordinary

· Think of the DC sniper, for example

· Can do it if:

· There is a special need; or

· There is a search for extraordinary criminal wrongdoing

Where does this leave the Indianapolis Chief of Police?

· Call it a sobriety checkpoint; drugs are secondary – have dogs present

· Don’t have the dogs sniff the entire car; have the dog approach the driver’s side, but no need to ignore a tail-wagging dog as it goes by the trunk on the way to the driver’s side (wink wink)

· Can’t make it “racial profiling”

· A problem: One of the problems is that not all Muslims are of the same race

· Motion to suppress

· Government

· Call the police chief to the stand; and

· Examine the programmatic state of mind.

Board of Education v. Earls (2002) p246

High school drug testing for extra-curricular participants

Drug testing for students participating in extracurricular activities, beyond just sports

RULE: After Edmonds, it is a 4-prong test

· Special needs

· No evidence that there is a bad drug problem here; the generalized existence of a national drug problem among our youth is sufficient; moreover, you don’t need to wait until there is a drug problem before you attack it.

· Scope of intrusion

· Objective intrusion

· Finds it impressive that you can close the bathroom door behind you.

· Subjective intrusion

· Not a problem because everyone has to do it, so no one person can feel persecuted.

· Standards to constrain discretion.

· Not designed to detect ordinary criminal wrongdoing.

· Results not given to the police; kept internal to the school.

Considerations:

· Nature of the privacy interest allegedly compromised by the testing.

· Character of the intrusion imposed by the Policy.

· Nature and immediacy of the government’s concerns and the efficacy of the Policy in meeting them.

Rationale:

· Regulation of extra-curricular activities further diminishes the expectation of privacy among schoolchildren (note the use of “schoolchildren” instead of “young adults”).

· Method of urine collection is even less problematic than a negligible intrusion.

· The limited uses to which the test results are put contribute to an insignificant invasion of privacy.

· Drug use carries a risk of fatal overdose.

Notes:

· Opens the door to more wide-spread drug testing.

· Superintendents may argue that vaccinations are required

· Sure, but that’s for serious public health concerns that are infectious

· Breyer’s vote (concurrence) was the big surprise in this 5:4 vote

· Gants: Legal counsel probably kept the school from testing everyone, so looked for something that was voluntary in order to still cast as wide a net as possible.

Ginsburg’s Dissent

· Notwithstanding nightmarish images of out-of-control flatware, livestock run amok, and colliding tubas disturbing the peace and quiet of Tecumseh, the great majority of students the School District seeks to test in truth are engaged in activities that are not safety sensitive to an unusual degree.

· Nationwide, students who participate in extracurricular activities are significantly less likely to develop substance abuse problems than are their less-involved peers.

consent searches

Consent questions

· Was the consent voluntary? Or

· Did the person consenting intentionally consent to surrender a known right? (Schneckloth) Or

· Did the officer act reasonably in executing a search based on a reasonable understanding that he had consent? (Rodriguez)

Schneckloth v. Bustamonte (1973) p257

Consent to a car’s search by a passenger

Traffic stop; request to search; non-custodial questions; passenger consents to a search of the car that turns up stolen checks.

QUESTION: What must the state prove to demonstrate that consent was voluntarily given?

RULE: To establish a waiver, the state must demonstrate an intentional relinquishment or abandonment of a known right or privilege.

Two competing concerns:

· The legitimate need for such searches

· “We need the eggs” – law enforcement’s needs

· Cops often don’t have PC and the only way for them to search is with consent

· The equally important requirement of assuring the absence of coercion

HELD: When the subject of a search is not in custody and the State attempts to justify a search on the basis of his consent, 4A & 14A require that it demonstrate that the consent was in fact voluntarily given, and not the result of duress or coercion, express or implied.

Notes:

· Was the consent voluntary under the totality of the circumstances? OR was the consent a product of coercion, express or implied?

· Downside to extending formalistic warnings to stops

· Right to an attorney – but not under arrest

· Counter

· Warning would be superfluous – open and obvious danger

· Everybody knows they have the right to decline consent

· Don’t want to lose the fruits of the search

· Can’t prove intentional relinquishment, so go for a voluntariness standard

· Concept that evolved when evaluating confessions

· Factors to consider

· No one told the D of the right (weak)

· Mental impairment (drugs, alcohol, disease, etc.)

What is voluntary consent?

· Is the person capable of making a free choice? (required factor; dispositive)

· Focuses on the capacity of the individual.

· Did the person make a free choice; free from duress or coercion? (dispositive)

· Focuses on the mind of the person; mostly on what the police did.

· Did the person recognize that he had a choice? (not dispositive)

IL v. Rodriguez (1990) p263

Current approach to 3rd party consent

Girlfriend claims to have been beaten by her boyfriend; calls police and lets them in to his apartment.

RULE: Prohibition on warrantless searches does not apply to situations in which voluntary consent has been obtained, either from the individual whose property is searched, or from a third party who possesses common authority over the premises.

· Common authority rests on mutual use of the property by persons generally having joint access or control for most purposes.

Questions:

· Was the consent voluntary? – Yes.

· Did the person have common authority over the property? – No.

General rule of reasonableness:

· The mistakes must be those of reasonable men, acting on facts leading sensibly to their conclusions of probability.

· Scalia shifts the question from whether there was valid consent to whether the police officers were reasonable in believing that valid consent was given.

Notes:

· If you say it is presumptively valid, then voluntariness is thrown out the window.

· You are beginning to head back towards officers giving warnings and advisements; conducting an inquiry.

GA v. Randolph (2006) [Westlaw]

Wife gives consent, but husband refuses

HELD: A physically present co-occupant’s stated refusal to permit entry renders warrantless entry and search unreasonable and invalid to him.

· When one person invites you in and another refuses, then a reasonable police officer would not understand that to be consent.

Dissent

· Privacy shared = privacy waived

· Schneckloth analysis

· She gave consent

· She had common authority to give consent

· The presence of the refusing spouse doesn’t matter – outside the scope of Schneckloth’s two-prong analysis

Gants: Interesting that the majority took a reasonableness test; may come around to bite them in the future.

Note: Consent by a ruse is still consent – it is not obviated!

RIGHT TO COUNSEL

INDIGENCY And the adversary system

Role of counsel

· Investigation

· Defendant does his own work

· Problems – 

· He may well give out information that he shouldn’t

· Likely to get a motion for revocation of bail (intimidation of witnesses)

· Statement of a witness that contradicts later in-court testimony

· Then need to put the defendant on the stand and thereby open him up to impeachment

· Analysis/issue spotting

· Suppression

· Evidentiary

· (Affirmative) defenses

· Defendant

· Plead guilty

· Plea negotiations

· Go to trial

· Trail advocacy

· Sentencing advocacy

Betts v. Brady (1942) p290

Overruled by Gideon

Powell v. AL (1932)

· Right to effective counsel is NOT a fundamental right

RULE: The 14A prohibits the conviction and incarceration of one whose trial is offensive to the common and fundamental ideas of fairness and right.

HELD: While lack of counsel may result in a conviction lacking fundamental fairness, the 14A does not command that no trial for any offense, or in any court, can be fairly conducted and justice accorded a defendant who is not represented by counsel.

· It is OK for a defendant to represent himself, unless he has special circumstances.

Dissent:

· Case might be undone.

· Not clear on the record that the case was advocated well.

Gideon v. Wainwright (1963) p293

6A fundamental right to counsel

RULE: 6A guarantees a right to counsel.

Rationale: Reason and reflection require us to recognize that in our adversary system of criminal justice, any person haled into court, who is too poor to hire a lawyer, cannot be assured a fair trial unless counsel is provided for him.

HELD: Betts was an anachronism when handed down, and it should now be overruled.

AL v. Shelton (2002) p295

Right to counsel applies to potential imprisonment

30-days suspended for 3D assault w/2 years unsupervised probation.

QUESTION: May a trial court impose a suspended or probationary prison sentence upon an indigent misdemeanor defendant who has not been provided counsel?

RULE: No person may be imprisoned for any offense unless he was represented by counsel at his trial.

HELD: A defendant who receives a suspended or probated sentence to imprisonment has a constitutional right to counsel.

Evolution of rule:

· Argersinger (1972) p296

· Scott (1979)

Rationale

· A defendant could face incarceration on a conviction that has never been subjected to the crucible of meaningful adversarial testing.

· The probation revocation hearing is simply a hearing on the issue of whether the defendant violated the terms of his probation. 

· Suspended sentence 

· Period of probation; NJO – no jailable offenses, or whatever the terms were.

· Revocation sends you up to the maximum for the underlying sentence.

CWOF

· If you violate the pre-trial probation, then you can be haled into court for a trial on the original indictment/charge.

· Takes away the government’s ability to prosecute – works best to have the DA’s agreement.

Griffin v. IL (1956) p301

Right to transcript for appeal

Can’t appeal without a transcript; transcript costs money.

HELD: Indigent defendants must be furnished trail transcripts at state expense if such transcripts are necessary to effectuate appellate review.

· “There can be no justice where the kind of trial a man gets depends on the amount of money he has.”

Douglas v. CA (1963) p302

Right to counsel on first appeal

CA RULE: Transcript is reviewed; if it is determined that you have a hopeless case, then no counsel will be assigned.

HELD: An unconstitutional line has been drawn between rich and poor where the merits of the one and only appeal an indigent has as of right are decided without benefit of counsel.

Rationale: Any real chance he may have had of showing that his appeal has hidden merit is deprived him when the court decides on an ex parte examination of the record that the assistance of counsel is not required.

DP versus EP

· DP does not require an appeal; not a constitutional right.

· EP: “The indigent . . . has only the right to a meaningless ritual, while the rich man has a meaningful appeal.”

Ross v. Moffitt (1974) p306

No right to counsel on discretionary appeals

· Court sets limits on the appeals process.

· EP/DP analysis; EP does not mean absolute equality

· Question of degree

· The question is whether you have a meaningful right to appeal.

· Unfairness results only if indigents are singled out by the State and denied meaningful access to that system because of their poverty.

· You have an absolute right to waive your right to counsel!

HELD: Not denied meaningful access to the NC Supreme Court.

Notes:

· Had an intermediate appeal.

· Appeal to the NC Supreme Court was discretionary.

· Petition for certiorari to the US Supreme Court would also be discretionary.

POLICE INTERROGATION AND CONFESSIONS

due process voluntariness test

Voluntariness in MA

MA has diverged from federal law; precisely the road that the feds feared.

Courts tend to examine whether police misconduct has led to confessions that may not be reliable.

Confessions

Distinction between a confession and an admission

· Confession – he confessed to his guilt

· Admissions – FRE lets them in (party defendant)

Elements to be considered in admitting admissions

Voluntary

· Coerced self-incrimination?

· Permissible pressure or impermissible coercion?

· Was it the product of a free choice?

· Pressure?

· Informed choice?

Reliable

Police misconduct

Note: this evaluation is for the judge and not the jury

Harmless error doctrine

Automatic reversal doctrine

· An exception exists since a confession may be the most powerful piece of evidence that a prosecutor has.

Ashcraft v. TN (1944) p314

Coercive police questioning

36 hours of steady questioning = forced confession.

RULE: The US Constitution stands as a bar against the conviction of any individual in an American court by means of a coerced confession.

Due Process = Defendant has a right to a fair trial.

HELD: If Ashcraft made a confession, it was not voluntary but compelled.

Dissent

· Arrest itself is inherently coercive and so is detention

· (Jackson was an AG – speech to new Asst. AGs is the finest such speech – roles and responsibilities of AG)

· Where do we draw the line? How many hours?

· “But some men would withstand for days pressures that would destroy the will of another in hours. Always heretofore the ultimate question has been whether the confessor was in possession of his own will and self-control at the time of confession.”

· People confess to cleanse their soul

· Questioning is an indispensable instrumentality of justice

· Case-by-case basis

Watts v. IN (1949) p320

Coercive police questioning

50 hours of questioning over 6 rounds, plus solitary confinement = forced confession.

RULE: A confession by which life becomes forfeit must be the expression of free choice.

HELD: DP bars police procedures which violate the basic notions of our accusatorial mode of prosecuting crime and vitiates a conviction based on the fruits of such procedures.

Notes:

· Eventual yielding to questioning under such circumstances is plainly the product of the suction process of interrogation and therefore the reverse of voluntary.

· A statement to be voluntary of course need not be volunteered. But if it is the product of sustained pressure by the police it does not issue from a free choice.

· Protracted, systematic and uncontrolled subjection of an accused to interrogation by the police for the purpose of eliciting disclosures or confessions is subversive of the accusatorial system.

Spano v. NY (1959) p327

6A right to counsel begins at formal indictment

Notes:

· Coerced self-incrimination is a 5A argument

· Historically understood as a courtroom protection (the prosecution can’t call the defendant to the stand; the defense must put the defendant on the stand).

Reliance upon the totality of the circumstances under which the confession had been obtained.

Massiah v. US (1964) p326

6A right to counsel begins at arraignment

Indicted, retained counsel, pled not guilty, released on bail, talked to a wired co-defendant without his counsel present. Not coerced, not involuntary, not police misconduct (government may continue its investigation into other crimes).

RULE: Right to counsel starts at arraignment.

HELD: 6A violation – right to counsel.

· Statement may not be used against him at that trial (but may be used against him at another trial on another charge).

Notes:

· Right to counsel violation: If a co-D goes to a joint meeting with counsel while wired.

· Why is RTC so important at arraignment?

· The constitutional right is for “effective” counsel.

· Pre-trial is “perhaps the most critical period of the proceedings.”

· Pragmatically, the restriction on a defendant’s access (must have counsel present) provides the ability to get a plea – what the government is willing to pay for information from the defendant.

· Court and the bar are unwilling to extend Massiah (the right to counsel) to pre-arraignment.

Escobedo v. IL (1964) p330

6A right to counsel begins at custodial interrogation

Request for his lawyer went unmet; attorney showed up and was denied access.

RULE: Right to effective representation by counsel.

Note: Massiah doesn’t apply since he hadn’t been in court yet.

HELD: Right to counsel once you become the focus of an investigation; when the process shifts from investigatory to accusatory.

· 6A right to counsel is violated when:

· The police focus on a particular suspect;

· The suspect has been taken into custody;

· The police interrogate the suspect (designed to elicit incriminating statements);

· The suspect asks for and is denied an opportunity to consult w/counsel; and

· The police have not effectively warned him of his right to remain silent.

Notes:

· He had become the accused and the purpose of the interrogation was to get him to confess his guilt despite his constitutional right not to do so.

· Court feels that since he had, for all practical purposes, already been charged with murder, this was a “most critical” stage for him.

· “No system worth preserving should have to fear that if an accused is permitted to consult with a lawyer, he will become aware of, and exercise, these rights.”

Escobedo vs. Massiah

· In Escobedo, suppressed as to all purposes.

· In Massiah, suppressed as to only those used at the particular trial for which the defendant was arraigned.

· In Escobedo, he already had an attorney; knew enough to ask for one.

· The concern with the 6A concept (Escobedo has to expanded to the 95% of people who don’t have attorneys); Massiah says that you can’t have any communication even if it is not coerced.

· The extension of Massiah w/Escobedo says that police can’t speak with suspects – the government can’t touch you.

· The 6A approach is starting to limit the government’s ability to conduct an investigation.

miranda

Miranda v. AZ (1966) p336

5A privilege against self-incrimination attaches at custodial interrogation

Observations:

· Goes with a 5A analysis instead of 6A

· A noble principle often transcends its origins

· Scalia would have resisted this analysis, saying that the right to refuse self-incrimination applies at trial.

· Concerned about what goes on in the police station

· Police interrogation handbooks

· Minimization

· Mutt and Jeff

· Lying (“we’ve got you dead to rights”; “tell us, because we already know”; the consequences of silence)

· The baby boomers were in their peak crime years! Crime rate was surging.

· The right to not self-incriminate oneself is “cherished” right; treated with a certain measure of dignity

· Should be honored and respected

RULE: 5A – No person shall be compelled in any criminal case to be a witness against himself.

HELD: The prosecution may not use statements stemming from custodial interrogation of the defendant unless it demonstrates the use of procedural safeguards (the Miranda warnings) effective to secure the privilege against self-incrimination: 

· Right to remain silent

· Any statement made may be used against him

· Right to an attorney

· If he can’t afford an attorney, one will be appointed

· Waiver of these rights must be made voluntarily, knowingly, and intelligently.

Application: 

· Must be in custody; and must be interrogated.

· Custody

· Formal arrest; or

· Restraint on your freedom of movement consistent with a formal arrest

· Not based on “free to leave” in and of itself

· Would make Terry stops more formal and less useful as a quick and easy questioning tool.

· Can’t give Miranda based on not “free to leave” because they are not under arrest.

· Too many shades of gray:

· Traffic stops

· Investigative detentions

Notes:

· Unless adequate protective devices are employed to dispel the compulsion inherent in custodial surroundings, no statement obtained from the defendant can truly be the product of his free choice.

· Defendant in custody must know that he has a choice;

· Therefore, must have been told of his right to remain silent, waiver, and what that means.

· Important, because since you are in custody and not free to walk away, you may not realize that you have the Miranda rights.

· Court won’t analyze the situation to understand if the defendant knew.

· Adopts a bright-line rule for ease of judicial review.

· The procedural safeguards are mandatory; not a rebuttable presumption but a conclusive presumption!

· No longer a voluntariness analysis since that would necessarily require an analysis.

· Volunteered statements of any kind are not barred by 5A and their admissibility is not affected by this holding; any statement given freely and voluntarily w/o any compelling influences is admissible in evidence.

· Insures an informed choice; pressures will always exist; difficult ex post review of free choice.

· We could spend hours on deciding whether a statement was made voluntarily.

· This is instead about making a knowing, free choice.

· What if your attorney is present with you, but no Miranda warnings are given?

· Still not a free choice.

· Opens up the field for legislatures to come forward with better ideas (none, to date).

Dissents:

· Harlan

· Voluntariness with a vengeance.

· Says that this is a problem since we “need the eggs” (Gants).

· White

· Even though the Court is making new law and public policy, that is what the Court has to do – his complaint is not that they are doing it, but that the way in which they are doing it is unwise.

· Lack of empirical investigation in the social sciences renders the factual basis for the Court’s decision factually inadequate (and premature, pending the data).

applying and explaining miranda
OR v. Mathiason (1977) p360

Police station questioning not necessarily custodial interrogation

· Mere fact that the interrogation occurred in the station, by itself doesn’t mean that he is in custody if he is free to leave and he knows that he is free to leave.

· If the suspect goes to the station on his own or voluntarily agrees to accompany the police there, even police station questioning designed to produce incriminating statements may not be custodial interrogation.

Berkemer v. McCarty (1984) p364

Custody determined by a reasonable person standard

Determination of “custody” is based on how a reasonable person in the suspect’s situation would perceive his circumstances.

HELD: Traffic stop (or temporary, investigative detention) was noncustodial despite the officer’s intent to arrest because he had not communicated his intent to the driver.

· Objectively, she’s not in custody.

Note: Terry stops are not custodial.

· While you are not free to leave, you are free to remain silent.

· Could be handcuffed and nonetheless not in custody!

Yarborough v. Alvarado (2004) p363

Objective, reasonable person standard for a minor

He was 17 ½ years old at the time of the crime; parents took him to the station for 2 hours of questioning and waited in the lobby; no Miranda warnings were given; near the end, he was twice asked if he wanted a break.

RULE:

· What were the circumstances surrounding the interrogation; and

· Given those circumstances, would a reasonable person have felt he or she was not at liberty to terminate the interrogation and leave.

HELD: Not in custody - The objective facts are consistent with an interrogation environment in which a reasonable person would have felt free to terminate the interview and leave.

Notes:

· Many justices felt that age could matter; this case had a 17 ½ year old – so close to 18; a 10-year old may well have yielded a different result.

· Standard now becomes:

· “The suspect’s situation” no longer includes the suspect’s age or criminal experience.

· Focus is on a reasonable person in the defendant’s shoes, not in the defendant’s mind.

· Stationhouse questioning not necessarily custodial interrogation.

RI v. Innis (1980) p370

Police car conversation not interrogation

Asked for lawyer; two cops in front seat and one on the back seat, next to Innis, carry on a conversation in the cruiser in his presence, discussing the perils of handicapped children finding the loaded weapon.

RULE: Interrogation, as conceptualized in Miranda, must reflect a measure of compulsion above and beyond that inherent in custody itself.

· Interrogation under Miranda refers not only to express questioning, but also to any words or actions on the part of the police (other than those normally attendant to arrest and custody) that the police should know are reasonably likely to elicit an incriminating response from the suspect.

HELD: The police conversation was not interrogation.

Notes: 

· Miranda safeguards come into play whenever a person in custody is subjected to either:

· Express questioning; or

· Its functional equivalent.

· A practice that the police should know is reasonably likely to evoke an incriminating response from a suspect.

· Court was not prepared to apply the then-current standard to this fact pattern and let Innis go free.

Dissent:

· Too many gymnastics to come out the way the majority did.

· Interrogation doesn’t have to have a question mark.

IL v. Perkins (1990) p376

Conversation with person unknown to be a law enforcement officer

In custody; speaks with cell-mate who is, unbeknownst to him, a planted police officer.

RULE: 6A right to counsel.

HELD: Miranda warnings are not required when the suspect is unaware that he is speaking to a law enforcement officer and gives a voluntary statement.

Notes:

· Modifies the rule to include that the defendant must know that a government agent is questioning him. 

· Follows the principle of the rule.

· No coercion if you do not know that you are speaking with a law enforcement agent.

Edwards v. AZ (1981) p378

Once requested, no interrogation until counsel made available

RULE: 6A right to counsel.

HELD: Once the accused requests counsel, officials may not reinitiate questioning until counsel has been made available to him.

Rationale: Designed to prevent police from badgering a defendant into waiving his previously asserted Miranda rights.

Notes:

· Leaves open the question as to whether questioning may resume once counsel has been made available and the suspect has consulted with counsel. 

· Interpreted to mean that authorities may not initiate questioning of the accused in counsel’s absence, but not clear.

Minnick v. MS (1990) p378

Once requested, no interrogation w/o counsel present

Arrested and in custody; advised of his rights; requested and met with counsel; subsequently questioned by deputy sheriff w/o counsel present and agreed to answer some questions.

RULE: 5A.

HELD: When counsel is requested, interrogation must cease, and officials may not reinitiate interrogation w/o counsel present, whether or not the accused has consulted with his attorney.

· Counsel is to be present during any questioning if the defendant so desires.

· Note: applies to custodial interrogation.

Notes:

· A single consultation with an attorney does not remove the suspect from persistent attempts by officials to persuade him to waive his rights, or form the coercive pressures that accompany custody and that may increase as custody is prolonged.

· Once counsel is attached, stays attached; otherwise there is an incentive for counsel to be dilatory so as to retain protection as long as possible.

· Invoking your right to counsel ia invoking your right not to speak with the police except in the presence of counsel.

NY v. Quarles (1984) p386

Public safety exception to Miranda

Suspected rapist flees into grocery store at midnight; as police close in he tosses gun aside; police atop him and ask where the gun is; he tells them; arrested; then read his Miranda rights.

RULE: 5A.

HELD: Overriding considerations of public safety provide an exception to the requirement that Miranda warnings be given before a suspect’s answers may be admitted into evidence, and that the availability of that exception does not depend upon the motivation of the individual officers involved.

Notes:

· Balancing of threats to public safety against the prophylactic rule protecting the person’s 5A privilege against self-incrimination.

· Allows for officer discretion to determine the exigency in each situation.

· Reasonable officer in that position with a reasonable concern for public safety.

· Notice how the facts are used: cornered in the back of a deserted grocery store at midnight – who else is really there? How long would it take to search a few aisles?

US v. Patane (2004) p393

Non-testimonial fruits are admissible

Defendant interrupted and stated that he knew his rights, so the Miranda warnings weren’t finished.

RULE: 5A.

HELD: It was a violation for police to not have read the defendant the complete Miranda rights, but introduction of the non-testimonial fruit (gun) of a voluntary statement does not implicate the self-incrimination clause.

· Statements stay out; but

· Gun comes in.

· Miranda applies to testimony.

Notes:

· If this were an illegal search, then unquestionably the gun would not come into evidence. 

· If you do not give Miranda and the person speaks, the statement may not be used in evidence but the fruits may.

Thomas’s arguments

· Textual

· 4A bars unreasonable searches and seizures.

· 5A “nor shall be compelled in any criminal case to be a witness against himself.”

· Protection of individuals from testimonial evidence at trial.

· Not a violation to not give Miranda, but just to subsequently use that statement.

· Concedes that if the confession were involuntary, then the fruits doctrine would not apply.

· Logical failing (Gants)

· Almost by its nature, the fruits doctrine constitutes corroboration of the reliability of the confession.

· Maybe you say instead that confessions obtained in violation of DP . . .  (??)

· Interpretive

· Points to Elstad
· Historically, there has never been a fruits doctrine

· Elstad

· Individual was arrested; taken to station; made a confession; no Miranda (a violation).

· Court said that subsequent statement was not barred.

· Distinguishes Elstad
· This is not a poisonous fruits case; only if you argue that the 2nd statement was a fruit of the 1st; gets into attenuation to determine to what extent was the 2nd statement a consequence of the 1st.

· Policy

· Now, Miranda is a lesser species – not a true 5A violation.

Dissents

· Souter

· In closing their eyes to the consequences of giving an evidentiary advantage to those who ignore Miranda, the majority adds an important inducement for interrogators to ignore the rule in that case.

· Breyer

· Notion of “good faith” of officers.

MO v. Siebert (2004) p396

Question first, warn later – not OK

No Miranda until after a confession (inadmissible), then do Miranda and get a second (admissible) confession.

ISSUE: Can the warnings function effectively as Miranda requires when they are given after questioning that elicits statements?

RULE: 5A.

HELD: A statement repeated after a warning in such circumstances is inadmissible.

Notes:

· The cat’s out of the bag doctrine.

· In the mindset of the person, since he already said it and they already know, he’s not telling them anything they don’t already know, so just say it again.

· Unfortunately, it is not sufficiently attenuated from the first statement to be of independent consequence.

· Highlights a tension between Elstad’s loophole and Miranda.

· Souter can’t get fruits (1 hour earlier they said no fruits in Patane).

· So, he says that the warning has been rendered meaningless by the Miranda violation.

· Breyer (concurrence)

· Who are we kidding? We think the police acted badly! Let’s do what we think.

· Courts should exclude the fruits of the initial unwarned questioning unless the failure to warn was in good faith.

· O’Connor (dissent)

· The focus should be on whether the defendant knowingly waived his rights.

Moran v. Burbine (1986) p402

Unknown retention of counsel and knowing waiver of right to counsel

Sister retains an attorney for her brother, unbeknownst to him, and who is in custody.

*MA has rejected this case, as have many state courts.

RULE: Rights are effectively waived if made voluntarily, knowingly, and intelligently.

Notes:

· Voluntary = Product of free choice.

· Made with full awareness both of the nature of the right being abandoned and the consequences of the decision to abandon it.

HELD: The challenged conduct falls short of the kind of misbehavior that so shocks the sensibilities of civilized society as to warrant a federal intrusion into the criminal processes of the States.

Notes:

· Miranda

· The purpose of the Miranda warnings is to dissipate the compulsion inherent in custodial interrogation and, in so doing, guard against abridgement of the suspect’s 5A rights.

· A rule that focuses on how the police treat an attorney – conduct that has no relevance at all to the degree of compulsion experienced by the defendant during interrogation – would ignore both Miranda’s mission and its only source of legitimacy.

· Treatment of an attorney is outside the scope of Miranda – it focuses on the defendant.

· He never knew of the attempt to secure him counsel, so it could not possibly alter his knowledge of his rights!

· The state of mind of the police is irrelevant to the question of the intelligence and voluntariness of the defendant’s election to abandon his rights

· Events occurring outside of the presence of the suspect and entirely unknown to him surely can have no bearing on the capacity to comprehend and knowingly relinquish a constitutional right.

· Don’t have to open the floodgates to all knowledge and information.

· O’Connor nevertheless seems uncomfortable with this decision of hers, and so does Gants.

· “Distasteful,” “highly inappropriate” – rotten, but no constitutional remedy; not so rotten as to shock the sensibilities, so no 14A right.

· Not a 5A right

· Massiah is the rule

· 6A right to counsel.

· But had not yet appeared in court, so not a 6A right.

Dissent - scathing

· Goes with an agency analysis – police deception of the attorney was tantamount to deception of the defendant himself.

· “Don’t you think that if he had been told, . . .?”

Gants:

· During grand jury proceedings, you always have a right to counsel, though you will have to leave the room every time to talk to counsel (defense counsel not in the room)

· 6A right to counsel

· Attaches when the prosecution begins; an attorney has filed an appearance on your behalf.

· 5A right to counsel

· The ability to appoint, pre-indictment, is a right to counsel.

· The ability to confer with counsel (Escobedo).

Dickerson v. US (2000) p418

Congress attempts to statutorily undo Miranda

Congress enacted 18 U.S.C. § 3501 which used a voluntariness test for evidentiary admissibility.

RULE: Congress has a right to overrule mere rules of evidence, but not constitutional rules.

HELD: Miranda, being a constitutional decision of the Court, may not be in effect overruled by an Act of Congress. 

· Miranda announced a constitutional rule.

Notes:

· Argument

· Fruits of the poisonous tree.

· If constitutional, therefore the fruits doctrine applies.

· A mere Miranda violation, the southern courts argued, would not invoke the Fruits doctrine.

· Inherent problem with accepting application of the statute

· 14A – if it is a mere court rule, then it cannot be imposed upon the states; then Miranda could not have been so imposed.

· Court’s concerns

· (Institutional) Do we want Congress to reinterpret our decisions?

· (Constitutional) Do we want to go back and say that we should not have ruled the way we did in Miranda? 

Chavez v. Martinez (2003) p427

3rd party not given Miranda
Shot 5 times by the police; never given Miranda; questioned in the hospital while in pain; Martinez is never charged with a crime; civil § 1983 claim (not criminal) for damages.

ISSUE: Did the officer’s qualified immunity defense enable him to prevail on summary judgment?

RULE: 5A – No person shall be compelled in any criminal case to be a witness against himself.

HELD: No 5A constitutional right, so no need to pursue the qualified immunity defense.

Rationale:

· His statements were never admitted as testimony against him in a criminal case.

· Nor was he ever placed under oath and exposed to the cruel trilemma of self-accusation, perjury or contempt.

Notes:

· Benefit of the doubt goes to the police officer if the constitutional right was not clearly violated.

· AUSA can get a court to order a defendant to testify against themselves; compulsion order.

· Government is barred from using that testimony against you.

· Thomas uses this in his analysis.

· Compelled testimony is not necessarily used against the person.

· Since it was never used, there was no harm: No harm, no foul.

· Use of the testimony is barred, AND the fruits, too!

· Uses Rochin’s “shock the conscience” test.

· Is the conduct - intended to injure in some way - unjustifiable by any government interest?

· Sounds like a precursor to terror case arguments.

· 5A and DP claims – 2 distinct claims.

massiah revisited

Massiah, Escobedo, Miranda

Massiah revisited

· 6A right to counsel

· Begins at the initial court appearance (arraignment or bail hearing), not at indictment (can happen before or after the arrest) – Gants picks on this as sloppy language by the Supremes.

· The process:

· Arrested; then at

· Initial appearance;

· Counsel is appointed and bail set;

· Preliminary hearing, or proceed by indictment (may be 30 days after counsel is appointed).

· 5A right to be informed of your right to counsel (??)

· Begins at custodial interrogation
· Focuses on voluntariness: knowing and voluntary waiver of rights

· How do you waive your Massiah rights?

· Is there a public safety exception (Quarles)?

· We don’t know

Escobedo revisited

· 6A right to counsel

· Moved back to begin when you are the focus of investigation
· Essentially at the same time as your Miranda rights begin

· Court later says that this should have been a 5A case, so instead of moving the 6A earlier (in the process), it quietly moved the right later again.

· To the extent that Escobedo moved the right to counsel earlier, the Supremes later moved the right later again and viewed Escobedo ex post as a 5A case.

Miranda revisited

· 5A privilege against self-incrimination.

· Focuses on free choice instead of voluntariness. 

· Fruits are admissible in a Miranda violation, but not in a Massiah violation.

Brewer v. Williams (1977) p439

Potential Miranda violation moot with a Massiah violation

The infamous “Christian Burial Speech”; Court takes what appears to be a Miranda violation and instead analyzes against Massiah.

ISSUE: Not did he waive his right to silence, but did he waive his right to counsel?

· Therefore, not a Miranda case, but a Massiah case.

RULE: Was there a waiver of Miranda?

Notes:

· Not clear going into this case whether Massiah was anything that anyone cared about anymore.

· State court had found this be interrogation & SC agreed: “Detective Leaming deliberately and designedly set out to elicit information from Williams just as surely as – and perhaps more effectively than – if he had formally interrogated him.”

ME v. Moulton (1985) p449

Active informant amounted to interrogation

Defendant plotted to kill a juror in his trial.

RULE: The defendant must demonstrate that the police and their informant took some action, beyond merely listening, that was designed deliberately to elicit incriminating remarks.

Notes:

· May use the evidence in a separate case, but not at trial in the current case.

· Nothing wrong with what you did; but

· Just have a limitation on what you can do with it.

US v. Henry (1980) p449

Active informant amounted to interrogation

Although the informant did not question the defendant, he had stimulated conversations with the defendant in order to elicit incriminating information.

HELD: Stimulated conversations amounted to indirect and surreptitious interrogation.

Notes:

· Even if there is not overt questioning, if the CI is setting you up, then a Massiah violation.

· The deliberate elicitation standard.

Kuhlmann v. Wilson (1986) p448

No 6A violation with a passive informant

Robbery suspect placed in cell with government informant; all the CI said was “your story don’t sound too good”; suspect spilled the beans.

RULE: 6A – Defendant must demonstrate that the police and their informant took some action, beyond merely listening, that was designed deliberately to elicit incriminating remarks.

HELD: No violation.

Notes:

· Fell short of deliberately eliciting the defendant’s statement.

· OK to put yourself in a position to deliberately hear something (not a Massiah violation).

· Only a Massiah violation if the CI does anything to affirmatively elicit a statement.

lineups

Lineups

Types:

· Showup

· Witness and suspect are brought together for a one on one confrontation

· By its very nature, suggestive

· Lineup

· 6 or so people all lined up for recognition by the witness (behind a one-way mirror)

· Photographic

· Showup

· Array

How to get identification evidence in at trial?

· Out of court identification as to your prior identification

· In court identification

· Generally, not hard for the person on the stand to identify the defendant (who is wearing the worse clothes?)

US v. Wade (1967) p454

Counsel attaches at post-indictment lineup; weakened by Kirby?

Indictment, then counsel appointed, then lineup; defense counsel not present at the lineup.

ISSUE: Should an in-court identification be excluded because the accused was in a post-indictment/pre-trial lineup without notice to and in the absence of the accused’s appointed counsel?

RULE 1: Defense counsel’s presence should be required to conduct the post-indictment lineup, absent an intelligent waiver.

Rationale:

· Lineup after ID was a crucial stage of trial, therefore right of counsel attached at the lineup.

· The lineup is most often used, as in the present case, to crystallize the witness’ identification of the defendant for future reference.

· Inherent lineup suggestiveness mandates defense counsel to be present in order to attack suggestiveness on cross examination (right of confrontation).

· Attorney’s presence can ensure that the lineup is not procedurally unnecessarily suggestive.

RULE 2: If the initial identification was tainted, then the second identification must be derived from means sufficiently distinguishable to attenuate the taint. Various factors must be considered:

· The prior opportunity to observe the alleged criminal act;

· The existence of any discrepancy between any pre-lineup description and the defendant’s actual description;

· Any identification prior to lineup of another person;

· The identification by picture of the defendant prior to the lineup;

· Failure to identify the defendant on a prior occasion; and

· The lapse of time between the alleged act and the lineup identification.

HELD: Vacate the conviction to determine whether the in-court identifications had an independent source, or whether, in any event, the introduction of the evidence was harmless error.

· Does the in court ID have an independent source?

· Inevitable discovery – did the lineup ….

· Independent source doctrine – clear and convincing evidence

Concerns:

· Person may not have a clear and distinct memory and may instead alter their recollection.

· Note: A declaration of certainty has no empirical evidence to back it up.

· The error is probably irreparable. Once the witness has seen the person, as presented to them, it is unlikely that the witness’s recollection will change, even if in error.

· Imprinted mental image replaces the fleeting memory from the scene of the crime.

Rationale for not admitting the out of court ID:

· The attorney was not present and therefore could not conduct a cross-examination.

· Lineup is usually based on certain subtleties.

· The lineup is the very core of the case; identification; a critical stage of the proceeding.

· Right to an attorney when the case is being decided, and that is at the ID.

· The presence of the attorney will make for a less suggestive procedure.

· Attorney will insist on certain things.

· Police will fear the attorney and do the ID right.

Post-arraignment lineup w/o counsel is to be viewed as inherently suggestive.

Note: While the court uses “post-indictment” in its analysis, the otherwise broad and general language of the opinion led people to nevertheless interpret Wade as applying to all pre-trial lineups, whether pre- or post-indictment.

Kirby v. IL (1972) p461

Counsel attaches at post-indictment lineup

Showup (one-person lineup) before indictment/counsel.

RULE: A person’s 6A and 14A right to counsel attaches only at or after the time that adversary judicial proceedings have been initiated against him; therefore, same goes for counsel at a lineup.

HELD: Decline to adopt a per se exclusionary rule upon testimony concerning the ID that took place long before the commencement of any prosecution whatsoever.

Notes:

· Other protections: DP clauses of 5A and 14A forbid a lineup that is unnecessarily suggestive and conducive to irreparable mistaken ID.

· Court refused to extend the principle of Wade to a pre-arraignment situation. Why?

· The impingement upon law enforcement (logistics of getting counsel present; who? Find them? Time lapse would then necessitate an arrest (would need PC) and would result in stale memories; police may say to heck with it and we’ll do a photo spread which doesn’t require counsel to be present) would be too great.

· Could then no longer do a quick street-corner showup to nab an assault suspect, etc.

· Lineup would be even harder to administer.

· Not many post-arraignment lineups any more.

· Kirby is sort of a cousin to Massiah, once removed. Once the right to counsel has attached; can’t do a lineup w/o the defendant; if the client is present when he will be ID’d, then counsel s/b present.

· Out of court ID suppressed if it was so unnecessarily suggestive as to be conducive to an irreparable mistaken identification.

Stovall v. Denno (1967) p464

“Totality of the circumstances” creates an emergency showup exception

Only black male in room, in handcuffs, presented to dying lady by police officers.

RULE: A claimed DP ID violation depends on the totality of the circumstances.

HELD: Not unnecessarily suggestive.

Notes:

· Recognizes that every lineup/showup is suggestive; what matters is the extent of the suggestiveness.

· Consideration given to pressing circumstances.

· Still, as suggestive as humanly possible!

Manson v. Brathwaite (1977) p465

Reliability analysis for identifications

Undercover drug purchase; showup with a single photo; lazy police work.

ISSUE: Whether, under the totality of the circumstances, the ID was reliable even though the confrontation procedure was suggestive.

RULE: Under the totality of the circumstances (Stovall), consider (Biggers factors):

· The opportunity of the witness to view the criminal at the time of the crime;

· The witness’s degree of attention;

· The accuracy of his prior description of the criminal;

· The level of certainty demonstrated at the confrontation; and

· The time between the crime and the confrontation.

Rationale:

· Permits the admission of the ID if, despite the suggestive aspect, it possesses certain features of reliability.

· Serves to limit the societal costs imposed by a sanction that excludes relevant evidence from consideration and evaluation by the trier of fact: deterrence and its effect on the administration of justice.

Notes:

· Takes a reliability view (MA does not follow this rule); as opposed to a

· Per se rule of exclusion (MA follows this rule) (considered and rejected by the Court).

· Was it suggestive; and

· Was it unnecessarily so?

· If both, then it does not come in. MA argues that this is needed to truly effect deterrence.

· However, prior knowledge or an extended viewing opportunity may truly provide a reliable ID in spite of a suggestive showup!

· The per se rule dilutes reliability.

Effects on cross-examination

· If it is not admissible out of court, then it is near impossible to admit in-court ID.

· If the out of court is not reliable, then how can you sufficiently attenuate the taint and therefore allow an in-court ID? Pragmatically, you can’t.

· “Totality of the circumstances” rule is consistent w/r to in and out of court IDs.

· “Per se” rule is not: out of court ID can get thrown out, but then in-court ID can be sufficiently reliable to be admitted.

· Need to then show that the suggestive out of court ID procedure has so tainted the current ID as to render it unreliable.

· Catch 22 – you then put into evidence the very ID procedure that was suppressed as unreliable!

Tools to use to overcome eyewitness ID

· Court’s gatekeeper role.

· Cross-examination – defense counsel.

· Possibility of exonerating by physical evidence (e.g., DNA) – defense counsel.

· Expert testimony as to the perils of witness ID (admissible only in the discretion of the court; rarely happens) – defense counsel.

· Government improves its procedures.
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