Antitrust Outline Dogan Winter 2005
I.  Introduction

A.  Antitrust Goals and Procedures


- governed by Sherman Act:



§ 1 violation: 
1.  contract, combination, conspiracy 










2.  restraint of trade or commerce

- applies whether or not monopolization occurs ( acts that restrain trade

- requires 2 distinct entities the contract and the conspiracy

- agreements are easier under to establish under this section




§ 2 violation:  
1.  someone who shall monopolize or attempt to monopolize











2.  any part of the trade or commerce i.e. the market











- specifically target monopolies 

B.  Antitrust Economics

II.  Monopoly

▪
A monopoly is a market dominated by a monopolist. A monopolist is technically a firm that produces all of the output in a particular market.
▪
Market Power – the alleged monopoly has the ability to effect prices and quantity while still keeping customers i.e. downward sloping demand curve ( small but insignificant increase in price and still keep consumers for some time 

-
2 ways of determining Market Power:






1)  Direct:
compare P to Mcost of production








i.e. if P increase > Mcost ( firm has some power






2) Elasticity of Demand:







Edemand ↓ ( more power








Edemand ↑ ( less power









* an actor in a perfectly competitive market has no monopoly power 

-
Cross Elasticity of Supply & Market Power:
if price ↑ how quickly will suppliers enter the market
▪
Market Share = ∆’s production/sales   


high #  = high market share


total sales






low #
▪
2 tier analysis for monopoly:




1) market power



2) behavior
▪
Patents
-do not give rise to monopolies

-2 ways to find liability with patents:


1.  antitrust claim

2.  patent misuse doctrine (extends reach of patent beyond market i.e. paper cutter must also buy paper from them

A.  Problem of Monopoly & Economics of Monopolization

American Can
- mere size is insufficient for violation focus is on illegitimate, unnatural acquisition designed to shore up monopoly power
facts:  American can bought up competing canneries, got competitive prices from sources, managed to get rid of competition and increased prices to monopoly but then led to competitors in the marketplace

defenses:
1.   ( argued that although it may have been formed under certain criticisms in the beginning  it has on the whole served the can trade will and to divest it would do more harm than good ( the market benefited because American’s consolidation created standardization in market

2.  ( argues that it is most efficient in can making and delivery.
held:  50% does not equal monopoly power 
U.S. v. Alcoa

facts: 
government argues:
1.
ALCOA had monopoly in virgin ingot aluminum 

2.
ALCOA had engaged in exclusionary behavior to maintain market

issue:  whether ALCOA engaged in monopoly through its supply of “virgin” ingot to marketplace? what to include in the overall market?
court:
focuses on market share ( 90% of market constitutes monopoly




purpose of AT laws is economic efficiency 

ALCOA did not inherit it but deliberately maintained market anticipated supply and demand

	1.  Market Share = ∆’s production/sales  
                                   total sales

2.  virgin and fabricated ingot because both effected the overall ingot market      

domestic market for virgin ingot & foreign market sales only in the U.S. 

* prof. thinks this analysis is suspect 
3.  high numerator      = 90%

     low denominator


- ALCOA argues that foreign producers should be included in relevant market  but court doesn’t buy it because foreign firms have to bear additional costs i.e. tariffs









* modern analysis includes foreign competition in the relevant market:

1) - generally an ↑ increase in supply to meet  ↑ in demand is not enough today for monopoly 


2)  this case relied on instinct and detailed analysis of firm’s behavior

B.  Modern Offense of Monopolization


1.  Market Definition
▪
Relevant Market:

-
Δ always want to have a broad definition therefore only play an insignificant role in the overall market whereas the π always wants to have a narrow definition therefore Δ will be shown to have some market power
-
Always need 2 identifications:
1.  relevant product market  

- cross elasticity of supply 

- cross elasticity of demand

2.  relevant geographic market (whether customers are willing to go elsewhere in response to a change in price)

Market Share 




v. Market Power
	- #

- used as indicator of market power

- not always dispositive of market power i.e. IBM
	- ability to raise price a small amt. and not lose customers\

- some control over price and quantity

- downward sloping demand curve

- if you have MP then courts will look to monopolistic behavior


-
Qualitative Factors used by courts in deciding whether MS = MP

- barriers to entry i.e. costs to new suppliers





Dupont (product market definition & cross elasticity of demand)







*
focus is on interchangeability of goods

Cross Elasticity of Demand analyis: under the DOJ merger guidelines, when producer is selling at competitive prices and a small ↑ in price occurs, would consumer go to substitutes and if so the substitutes should be included in the relevant market
cellophane fallacy:  high cross elasticity demand means include all those products in market
lesson:  focus is on the functional interchangeability of goods to determine relevant market ( product market defn.








majority:  all different wraps are interchangeable therefore they are substitutes

dissent:  every product has a substitute but there aren’t perfect substitutes therefore shouldn’t have been included in the relevant product market

▪
Economic based approach:
question: whether at a competitive price cellophane would be interchangeable with other materials (economic sense)

▪
Outcome based approach:  define market broadly enough so that monopolist has a small % of market , therefore no monopoly power and monopolistic behavior doesn’t matter and no one brings suit and others won’t enter market





IBM v. Telex (relevant product market & cross elasticity of supply)

facts:  Telex makes IBM peripheral, they claim that IBM included in exclusionary practices and wants relevant market to include IBM peripheral devices only but IBM want to include peripheral devices in general (high cross elasticity of supply)
held: no monopoly power because can’t simply look at interchangeability of demand but must also look at whether suppliers can enter the market when there is a price change, the court is persuaded that it costs very little to change noncompatible peripheral devices to compatible, focus is on potential producers more than the product market


2.  Monopoly Conduct
▪
POINTS:
-
conduct rules focus on fact that the conduct is designed to acquire/maintain the 
monopoly 
-
monopolist needs legit business justification because they are subject to different standards than non-monopolist

-
behavior that doesn’t seem to have any legit business justification will be disfavored by courts

-
economists, courts, and commentators use EXCLUSIONARY CONDUCT for § 2 violations because it focuses on the effect on competition

-
accepted defenses to conduct include efficiency and availability of more appealing products to consumers i.e. Berkey and Cal Comp

-
ASK yourself:  would conduct make sense for monopolist BUT FOR to eliminate competition?

-
intent is not required for § 2 claims but reality is if you can suggest an intent to stamp out competition then it helps your case

▪
Discriminatory Pricing:  also see predatory pricing below
-
different prices to different consumers for same product
-
different prices for different products in different markets

-
charging monopoly prices in certain markets and using revenues to subsidize in markets where competition exists 

-
exists as a COA but hard to prove because:






1.  pricing has to be below your costs in competitive market






2.  there has to be long term effects

* using monopoly power in 1 market to gain monopoly power in another





▪ 2 types of court remedies:

1)
Structural  - court changes the structure of the company i.e. breaking the co. into  2 or selling a part of the co.

2)
Behavioral – court gets at behavior that is the subject of the AT claim i.e. decree





▪
Barriers to Entry:






-
2 definitions:

1)

Chicago School:  include only those additional costs faced by new entrants that were never incurred by established/incumbent firms


2)

Bainian:  include ANY factor that allows firms already in market to sustain monopoly price without competitors entering the market







-
3 traditional requirements:










1)

high cost to entrant










2)

significant risk of failure

3)

significant % of high costs of entering market has to be SUNK costs (costs no recoverable)







-
helps to suggest AT violation b/c behavior is calculated to create/maintain monopoly







*
not to be confused with strategic behavior aka profit maximizing behavior








under Cal Comp and Berkey cases 2 legit business justifications:























1) efficiency improved























2) consumers benefit




▪
Essential Facilities Doctrine:






- accepted by most Appeals Courts but not by the Supreme Court
- occurs when 1 firm has access to a marketplace that other firms need to use ( access to marketplace is necessary to competition and therefore should be granted






-
5 requirements:

1)

monopolist has to have dominance in the market















2)

component competitors  seeks access to is essential to his survival















3)

component can’t be replicated or substituted















4)

party seeking access to use will not interfere with ∆’s use
















5)

monopolist’s denial of access must be to inhibit competition






United Shoe
claim: United Shoe has monopoly in shoe machinery market and has acquired and maintained this through exclusionary behavior via lease contracts:











- 10 year term

- full capacity required
(ensures that consumers if given a choice will only use yours therefore less demand for other machines)










-  favorable terms for repeat customers
















- free repair services
















- exclusive dealing

held:
-behavior would’ve been ok but held a violation since United Shoe had monopoly power


 

-3 causes for United Shoes power:
1.  original constitution of the company





















2.  superiority of products





















3.  leasing system *** (focus of opinion)

-court’s decree ordered shortened lease term, eliminated full capacity clause, segregated   

 charges for machines from charges for repairs, eliminated discriminatory pricing

-remedies are to lower barriers to entry in market place not for the benefit of the consumers

*
way to avoid:  United Shoe could’ve avoided the issue with the leases if they just sold the units.






*
intent to monopolize under this case and ALCOA is not req’d 

*
modern courts look at certain agreements as agreeable between consumer and business if ↑ efficiency




Berkey v. Kodak (strategic behavior = innovative and appealing to customers)

facts:
Berkey claims that Kodak is using its leveraging power in the film and camera markets in order to gain advantage in photo finishing market by introducing a film that is compatible with their camera therefore hurting Berkey’s camera sales.  Berkey wants Kodak to share information about this new film

issue:
Is Kodak engaged in anti-competitive behavior by releasing a compatible film that is efficient to consumers who already have their cameras?

court:
-NO AT violation.  purpose of § 2 claims is to get at anticompetitive behavior designed to completely smother competition
-here there is a valid business behavior in Kodak’s introduction of film that is appealing to customers


-looks at how much time will pass before competition can enter the market, here Berkey just didn’t have the research and innovation but there was no barrier to entry





Aspen Ski (outlier in § 2 jurisprudence)

facts:
∆ buys 3 of the 4 mountains and used to do business and offer combo pass with the owner of the 3rd mountain, however ∆ eventually stopped offering the pass and the 3rd mountain eventually was losing business 


∆ argues that the quality of the 3rd mountain is not the same, there is no duty help competitors, eliminating the pass helps them keep better track of ticket sales, and there is no benefit to ∆ from offering the pass

court:
-relying on Lorrain Journal (radio won’t sell ad time to consumers who buy ads in newspapers), held there was no business justification i.e. efficiency or consumer demand for the practice


-the multi pass was beneficial and efficient to consumers at the mountains



-long term partnership



-change in practice gave no benefit to either the consumers or the competitors


*goal was to forsake short term profits in order to destroy competition in the long run

** GENERALLY ( there is NO OBLIGATION to do business with competitors

C.  Attempts to Monopolize and Predatory Pricing



▪
Predatory Pricing





-
 common in Attempt Claims






-
harder to succeed as a π





-
courts take a pragmatic/balancing approach:

1) whether pricing is economical




























2) whether there is competitive impact

3) predatory pricing can hurt consumers and competition in the long run




























4)  presumption that low prices are good






-
can be prosecuted under § 2 of either Sherman or Clayton Acts
▪
Sherman Act § 2 Attempt requirements:









1) Specific Intent










2)  Dangerous Probability:



1. define relevant market















2. competition as a whole needs to be affected not just 1 firm 








- pricing below costs

- dangerous probability of recoupment through monopoly control of market (need market structure i.e. barriers to entry




▪
Robinson-Patman/Clayton Act § 2 









1) pricing below ∆’s costs i.e. pricing is a loss









2)  Reasonable Prospect of Recoupment













- requires evidence that quantity ↓ and price ↑













- structure of market makes recoupment feasible













-  oligopoly ( coordinated behavior









-
focus is on cross subsidization of competitive market with monopoly market









- does not require market definition 










- much broader standard than Sherman











- focus is on harm to competition in relevant market 




▪
Recoupment requires:

1) π must establish that prices will either drive competitors out of the market or get competition to raise prices ( raise prices above a competitive level that will not be profitable






2)  predatory party makes it possible to gain enough profits to make up for losses



Spectrum Sports (§ 2 Sherman Act)






* before Spectrum case 3 ways to prove attempt:









1)  predatory & anticompetitive conduct









2)  specific intent to monopolize









3) dangerous probability of achieving monopoly power









* 2 & 3 can both be inferred from conduct

facts:

π went out of business because they stopped having exclusive distributorship to equestrian products, π offered no evidence of defining the relevant market







held:  -no attempt PFC:
1)  ∆ engaged in predatory or anticompetitive conduct with


















2)  specific intent to monopolize


















3)
  a dangerous probability of achieving monopoly power
by:

























1. defining relevant market

























2. showing market power of ∆




-an inference intent can be made but you always need to define relevant market and prove the monopolists power in that market



U.S. v. AA






facts:  AA president and Braniff president had phone conversation regarding pricing on tickets






held:  under Clayton Act there was a dangerous probability of success









-alleged market share, barriers to entry, and the authority of both presidents

Brooke Group v. Brown (Clayton Act)
facts:
 Ligith introduces generic cigarettes and Brown introduces generic cigarettes but offers rebates to wholesalers. Ligith contends that Brown’s goal is to raise Ligith’s retail price so that there is closer gap between branded and generic cigs. 

Issue:
Brown’s predatory pricing of generics to wholesalers to force Ligith to increase retail p[rice of cigarettes so that over the long term Brown would be able to continue to offer branded cigarettes, a market they were not doing well in, at competitive prices
held:
-not enough evidence to show that Brown’s recoupment through supracompetitive pricing in generic market and make monopoly profits on branded cigarettes

-needed to show actual price ↑ and quantity ↓ otherwise there was no inference of competitive pricing through rebate system

dissent:  -wanted a violation since this was brought under the broader standard of the Clayton Act

-Clayton claims still viable when ∆ doesn’t have monopoly position and is unlikely to get one







Barry Wright v. ITT (Sherman Act)

facts:
Barry couldn’t produce snubbers therefore pacific sold them cheap, industry was highly concentrated 

held:
-prices that exceed both incremental (costs that the firm would save by not producing the additional product it can sell at that price)  and average costs are not AT violation
 procompetitive price cuts are ok











-favors price cuts for consumers




Microsoft & Monopoly





- Exclusionary Acts defined:

1)

anticompetitive effect on competition generally




















2)

monopolist procompetitive justification




















3)

balancing test




















4)

focus is on effect of behavior not intent

III.  Mergers


A.  Horizontal Mergers




▪
actionable under:

Sherman Act - § 1 agreements among competitors






















§ 2 monopolization/attempted monopolization















Clayton Act 
-
 § 7 specifically directed towards mergers

- Congress took a Jeffersonian approach in adopting this to protect the loss of small business























-grants shared authority between FTC and DOJ











▪
Structuralist Approach to Mergers







-
prevents concentration in 1 market







-
prevent the possibility of  oligopoly before it happens







-
efficiencies are counted as bad because they make it difficult for small competitors







i.e.
Brown Shoe and Philadelphia bank



▪
Modern Trend in Merger Cases






-
courts and merger guidelines have moved away from the structrualist approach






-
courts view concentration as one factor that may be significant in presumption against the merger






-
i.e. Hospital, Heinz, and Staple cases




▪
 CR4 index adds market share of top 4 firms only


B.  Merger Guidelines



▪
FTC and DOJ




▪
gives ppl. an idea of what will be challenged and considered when mergers happen




▪
mergers that are of a particular size are submitted for approval to the FTC and DOJ






i.e. assets > $100mill and 15% of equity or $15mill in assets




▪ ANALYSIS:
1)

Define the Relevant Market














1. Relevant Product Market















2. Relevant Geographic Market

*
focus on small but significant and nontransitory price increase and ability to sustain it over a substantial period of time

* uses prevailing market prices

2)

Identify Participants in Relevant Market and Market concentration levels  both pre post-merger market concentration levels are important because you need to consider the change



HHI index (market share of all firms)2 then add together



-
HHI < 1000 = unconcentrated



-
1000 < HHI < 1800 = moderately concentrated



-
HHI > 1800 = highly concentrated BUT






∆ < 50 = no challenge






∆ > 50 = challenge






∆ > 100 = presumption of anticompetitive effect

3)
Determine whether there is a presumption of :





- no effect





- unclear; need more info.





- clear anti-competitive effect

4)  Consider Industry Factors




- post merger results:
- collusions














-
coordination














-
whether people can detect deviations













-
means of punishing such deviations i.e. predatory behavior

availability of market pricing product info, similarity of products, past/current pricing,. characteristics of seller consumer transactions, past history of expressed collusion in industry















-
domination by single firm
*
balancing test between ENTRY EFFICIENCIES (whether price coordination has lasting impact) and FAILURE (procompetitive justifications)

*
will also consider the Likelihood of Entry





- entry needs to be timely (w/i 2 years) & likely (likely to be profitable at pre-merger prices)

* Efficiencies – have to be real and verifiable





FTC v. Staples (submarket analysis)







facts:
-Staples and Office Depot want to merge both are the 1st and 2nd largest office superchain stores in the country



-∆ argues that there are no barriers to entry in the retail market and merger is efficient because of the savings passed onto consumers

court:  -court defines relevant submarket of particular retailers and not fungibility of gods


-the internal documents that were produced needed to be more precise and not speculative 



- adopted a Bainian approach that any factor would be a Barrier to Entry and rejected ∆’s arg. 



- the trend was for competition to exit the market and savings are never passed onto consumer





Hospital v. FTC (CR4 index)

facts:
-Hospital gains control/ownership of 5/11 hospitals in Chatanooga, relevant concentration therefore is high


- ∆ argues: collusion is difficult because 1.  different product 2.  structure differentiation 3. technology flux in hospital industry creates an unstable market

4.  payors are large and knowledgeable  5.  complaint is from single competitor

court:  held that a significant ↑ in an already concentrated market made it hard for smaller players to enter market and therefore was a barrier to entry





Heinz (need for factual support in efficiency arguments)







facts:
-Heinz and Beechnut want to merge

-∆ argues that there is no real threat to competition because their main competition is Gerber also that there is efficiency in lower prices, improved quality in operating and production, structure of market suggests collusion not likely, innovative because it increases shelf space






court:
-
enough for a preliminary injunction

-
court wants facts to support expert opinion about efficiencies






* prof.  courts usually won’t accept efficiency arguments unless there is clear evidence 


C.  Vertical Mergers



▪
occur between 2 firms in different levels of the market i.e. distributor + retailer






▪
economists argue that vertical mergers aren’t necessarily bad just a reshuffling of the market



▪
Foreclosure Theory





- crux of vertical merger analysis






-
foreclosure of rivals by restricting markets or source of supply






- for arguments against foreclosure theory see p. 806-810




▪
Rationale for blocking vertical mergers is that they can create either foreclosure or barriers to entry




▪
trend for courts is to be more skeptical of vertical mergers 



U.S. v. Columbia Steel  (foreclosure and unreasonable restrictions)




facts:
US steel (steel manufacturer)*supplier









↓








Consolidated (fabrication/finished product) * purchaser

- by merging with Consolidated Us Steel has foreclosed the opportunity of other steel suppliers to Consolidated ( US Steel only supplier to Consolidated




court:
-looks at both elasticity of supply and demand 
-the merger has to unreasonably restrict some competitors to market but because Consolidated only represents 3% of the purchasers in an 11 state area there is 97% diversity in the market

*
concern here is foreclosure b/c any contract alone requires some foreclosure, requires UNREASONALBE restriction



U.S. v. DuPont (foreclosure and market definition under § 7 Clayton Act)





facts:  DuPont was the sole supplier of auto finishes and fabrics to GM and owned stock

-∆ argued that there should be a broad product market definition to include all fabrics and finishes 

issue:
Whether there was a reasonable likelihood that the merger resulted in a restraint on commerce or in the creation of a monopoly in any line of commerce

court:
-accepts the govt’s narrow product market definition to include only automotive fabrics and finishes



-focus was on elasticity of demand and whether the auto manuf. would look to other suppliers of fabrics and finishes 

* curiosity of case is that suit was brought way after GM became a major player in the market, at the time of the actual merger GM was just a small player so could not foresee therefore arguably a wrong market definition 


Brown Shoe v. U.S.




facts:
Brown (manufacturer) merged with Kinney (retailer) 

court:
-stands for the proposition that big manufacturers could acquire small retailers and “clog” competition is enough for violation

-here a vigorous competition defense does not persuade court because of the possible future 

foreclosure



Silicone Valley:

facts:
-Silicone Graphics and Alias merge to combine both hardware and software specifically for the hardware


-∆ argues that there are low barriers to entry in the software market


-govt argues:  1) that the switching costs to change software are high because people are already trained on Alias software therefore consumers are entrenched in using the software








2) by controlling both hardware and interoperability (software) there is an incentive not to expose program interfaces to competition so that their software will be compatible
court:  decree, tries to ensure that both the hardware and software will be compatible with competition
IV.  Agreements Among Competitors


A.  Analytical Framework



▪
Horizontal Restraints
-
under § 1 Sherman Act:
1)

as to be contract, combination or conspiracy ( agreement between 
2 independent parties



















2)

restraint of trade







-
taken literally every contract restrains trade




▪
Ancillary Restraint Doctrine






-
distinguished from direct restraint on trade (agreements specifically designed to restrain trade)







-
 lawful purpose 




* Issue in all these cases is whether you apply a Rule of Reason or not


B.  Price Fixing



▪
∆ wants to argue no price fixing or minimizes anticompetitive effect




▪
need to look at history and purpose as well as likely effect



▪
legality of restraint depends on balancing whether it promotes or suppresses competition




▪
defining relevant market is critical




▪ Per Se Analysis in modern practice:






1)  Price Fixing
:

-
per se unlawful unless can convince court otherwise











-
fairly uncommon











-
attempt to fix prices is not unlawful unless it rises to monopolization level







2)

Price Fixing & Territorial Divisions











-
both are treated as per se 










-
same result of enabling parties to have power











-
naked pricing is relative

3)

Issue is what it takes to establish price fixing ( to what extent can competitors talk about pricing?



Chicago Board of Trade
facts:
Board establishes “call rule” seals price of certain grain to closing price as determined by call sessions where members agree that that is the set price

- ∆ argues minimization of anticompetitive effect: 1)
that it isn’t price fixing by competitors or suppliers but only derived at by competitive agreement ( price set through market force at day’s close  2)  only applies to certain grain ( small % of market
court:  looks at Procompetitive effects:
1) creates an open market

















2)  access to same price for small players

















3)  open bargaining

















4)  certainty in prices of certain grain









*there is only an ancillary restraint on trade which is hours and time




Trenton Potteries (naked price fixing and market power)







facts:  ∆ controls 80% of market and fixed the price of bathroom pottery







court:
-distinguished from Chicago case 










-naked price fixing doesn’t matter if it is reasonable or unreasonable to consumers 










-Per Se violation




Appalachian Coals (outlier in price fixing cases)






facts:  137 coal companies in Appalachia engaged in price fixing

∆ argued that the price fixing was necessary to sustain the businesses, rid the industry of wasteful trade practices, and industry was about to vanish due to the Depression







held:
for ∆, an attempt of the court to allow an industry to save itself


C.  Rule of Reason





▪
Sherman Act assumes that competition is the best way to get highest quality product





▪
 best way to get into RR box is to give procompetitive justifications





▪ 
Naked Restraints – nothing but





▪
Literal Restraints - restraint but with procompetitive justification





▪
↓ Quantity and ↑ Price  





Engineers

facts:
not specific price fixing but tampers with pricing structure by setting process of negotiating, engineer needs to be chosen before price is negotiated 


-
∆ argues 1) professional status

2) public interest ( safety of buildings engineers who will do the job the cheapest may not be able to cover costs and therefore public safety at issue








court:
-no procompetitive justification











-issue of public safety is better handled by the legislature or market forces


-restraint was on balance with procompetitive reasons and was found unreasonable because it tampered with competitive process






**BMI**








facts:
blanket licenses issued by BMI to networks sets flat fee for using songs











π wants charge to be per use 
court:
-procompetitive justification for licensing packages because the nature of the product and industry:  licensing packages allows more access to businesses who may not have been able to afford the high transactional costs of individual licenses  











-also you could still bargain with artists directly






Maricopa County (healthcare and RR)

facts:
doctor members of medical society agreed to set ceiling price on maximum price for insurance



- ∆ argued that the nature of the health care industry made this type of arrangement more procompetitive because it created consumer certainty in insurance policies (BMI argument)

court:
held that it wasn’t a valid restraint of trade because consumer issues could’ve been dealt with by insurance companies just capping the prices they would pay

* per se rule is not dead

* courts focus on competition not the protection of competitors in the industry







* agreements among competitors to pay or charge people in another line of production ( per se 







NCAA & California Dental cases

	Per Se
	Quick Look
	Rule of Reason

	- not a new kind of restraint so court has experience with it

- direct restraints on market mechanisms for achieving prices i.e. setting prices or output

-  insulates horizontal competitors from competition in prices
	- new kind of restraint that court does not have experience with
- new products created through combination of restraints i.e. BMI

- once in quick look ∆ has the burden to show that justification relates to the competitive process ( does restraint almost always lead to anticompetitive effect
	- balancing approach between pro and anti competitive effects 
- hard for π to win because the burden is on π to establish that the restraint burdens competition

- if restraint causes ↑ prices & ↓ quantity then there is a violation



D.  Interlocking Directorates Under § 8 Clayton Act


E.  Conscious Parallelism & Interstate Circuit Doctrine




▪ Proof of Agreement







- contract, combination, conspiracy







-
issue is how to prove agreement





▪ Conscious Parallelism defined:







- price coordination that isn’t expressed 






Interstate v. U.S.








facts:
horizontal agreements between different distributors to price fix admission prices 











evidence there was a letter to all the distributors 








court:
agreement is hard to prove and can be inferred from the letter and plus factors

- letter was addressed to all the other distributors with an implicit knowledge that there is a strong motive for concerted action that is profit

- Plus Factors:






1)
invitation to all known to all






2)
strong motive for concerted action ( profit






3)
radical departure from prior pricing practice






4)
behavior makes no economic sense absent an agreement


F.  Oligopoly Pricing & Facilitating Devices




▪  Oligopoly Market Structure:







-
small # of firms have significant share of market ( highly concentrated market






-
does not suggest any agreement







-
some cases lead to price coordination without express coordination ( parallelism






DuPont (§ 5 FTC)








facts:  oligopoly market in lead antiknock gas additives

industry practice to announce prices to consumers, standardize prices among certain consumers ( argument is that both allow transparency

issue:
when there is clearly no agreement to fix prices when will an effects test let certain behavior be an AT violation? 

court:
no in order to have a violation need either:

1) agreement that restrains trade OR

2) some indicia of oppressiveness i.e. some anti-comp. intent to drive competitors out of marketplace or the only possible reason is to interfere with marketplace











DuPont had a legit business justification

* establishes notion that I oligopoly market can’t condemn behavior where ppl. have price regulation  thus it limits government’s ability to have impact in oligopoly markets


G.  Joint Ventures & Horizontal Market Definitions


H.  Boycotts & Other Concerted Refusals to Deal
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