INTRO

BASIC ECONOMICS

Three economic concepts for antitrust laws:

1. Allocative inefficiency

2. Wealth Transfer

3. Productive efficiency

Non-economic concerns for antitrust laws.

1. Raw concentration of power

2. Distribution of wealth

Theorists can not agree on which concern should trump others.

DEMAND:

Inelastic demand is when demand is so great that changes in price do not change demand greatly.

Elastic demand is when demand is greatly affected by price changes.

Monopoly means the ability to control prices within a certain range in a market place.

COSTS AND SUPPLY:

Fixed costs are expenses that do not change due to increased production.

Variable cost is the cost of producing an item minus the fixed costs

Marginal Cost is the change in expenses due to producing extra.

Marginal Revenue is the increase in profit by selling one extra good.  Where marginal cost and marginal revenue crosses is the most efficient place to sell.

The point where marginal cost equals the average variable cost is the point where average variable cost is the lowest [possible best production?].  Profits will be the difference between (quantity x marginal revenue) and (quantity x marginal costs at the price sold).

In a monopoly less can be produced and sold at higher price.  Consumer surplus is reduced (wealth transfer).  Allocated inefficiency occurs.

USE OF GRAPHS

In a graph, a producer in a competitive market will sell the product where the Marginal Cost crosses Demand.

A firm with market power, monopolistic, will reduce its output and sell where Marginal Cost crosses Marginal Revenue.  At that point further production would generate more cost than profit.  

At the higher price, a portion of the population will not buy because they are willing to pay the competitive price, but not the monopoly price.  This is allocated inefficiency.  The economy is not working right because what ever could be produced and purchased at market value should be produced.  

MONOPOLY

Sherman Act §2:  Every person who shall monopolize, or attempt to monopolize , or combine or conspire with any other person or persons, to monopolize any part of the trade or commerce among the several states, or with foreign nations, shall be deemed guilty of a felony…[can be done alone or with another] 

The Problem of Monopoly & the Economics of Monopolization

1. It is the illegitimate actions designed to shore up the market, behavior that creates a violation.  The defense that you tried but failed does not work.

a. U.S. v. American Can Co. 1921 (p. 593) 
2. The claim of price squeezing is often a red herring because used to say they are bad guys.  Finding a violation often depends on the definition of the market.

a. Recycled material

b. Foreigner's access

c. Use of short run inefficiencies to prevent competition

d. U.S. v. Aluminum Co. of America 1945 (p. 606) 

The Modern Offense of Monopolization
Elements for attempted monopolization and actual monopolization are different.

1. Market Power: The ability to control price.  The ability to obtain higher profits by reducing output and selling at a higher price.

2. D.O.J. guidelines:  A small but significant increase in price is sustainable by the firm shows power.  1061-72 (DOJ/FTC Merger Guidelines; read through 1.322)

3. Both of these are based on facts that are impossible to discover.  Price elasticity and marginal costs and demand are elusive.

4. Market share becomes the default [defendants production/sales divided by total sales].

Market Definition:  

1. Interchangeability and substitutes is the hallmark of market definition.

2. Be careful of the cellophane fallacy: 

a. A small increase in price causing change

b. But is the price already raised so that the lack of competitiveness is not as evident.

c. U.S. v. E. I. Du Pont de Numours & co. 1956 (p. 629)

3. When defining a market the court may consider the elasticity of the supply chain.

a. Include non-compatible products if they could easily be made compatible.  
b. Telex Corp. v. IBM Corp 1975 (p. 636)

4. Remember:

a.  For questions of power, you must ask if they can control the market.

i. If an electricity plant can produce cheaper power because they have not yet been forced to upgrade, it still does not have a monopoly because they can not raise power above the market price without others benefiting and they can not lower the price because they could not meet demand.

b. Geographic market definition also depends on power. 

i. If a store has a geographic advantage, the next question is if they raise their price will people begin to travel.

c. Even if you prove market power, you need monopolistic conduct for a violation.  

Monopoly Conduct:

1. Flagrant conduct: 

a. The use anticompetitive behavior by a company with pre-existing market power to maintain their power.

b. Central view of section 2 means that they will find violations when barriers are erected to prevent entrance into markets by companies with market power.

c. U.S. v. U.S. Shoe 1953 (p. 650)

2. Discriminatory Pricing means selling products at different prices depending on the market and competition.

3. Barriers to Market 
a. Bainian definition:  Some factor that allows the firms in the market to earn monopoly prices (above marginal costs) without attracting new entrants. 

b. Stigler definition:  A cost of producing which must be borne by firms which seek to enter an industry but is not borne by the firms already in the industry. (Chicago school) 

c. Factors to consider in barriers:

i. High cost (but never sole condition)

ii. Substantial chance of failure

iii. Significant percentage to the high cost of entry is sinkable (not salvageable)

4. Remedies:

a. Structure means changing the infrastructure of the company

b. Behavioral gets at the actions that caused the antitrust case

5. Current trend is to examine if the barrier is solely to drive out competition, or is there a justification under business economics.

a. Even if action is done by a monopolists, was it a smart business decision or innovation?
b. In order to prevail, one must prove that harm was done by damage to competition; causal relation.  Lost sales where due to the monopolistic actions preventing customer access.

c. Berkey Photo v. Eastman Kodak 1980 (p. 663) Even monopolists can follow business behavior
6. The outer bounds of section 2 cases: 

a. Refusal to deal for the purpose of squashing competition is not permitted. 

b. The removal of an efficient, consumer beneficial product without replacement by anything except increased market share indicates harm to competition.  

c. Court may require a monopoly to negotiate with competition.

d. Aspen Skiing v. Aspen Highlands 1985 (p. 688)

7. Essential Facilities Doctrine: When access to a facility is necessary to compete, access is required under reasonable terms and compensation as long as the provider does not experience undue harm (Classic example is access for farmers to a private bridge to town):

a. Party with the facility must have dominance in the relevant market (only bridge)

b. The component that is sought must be essential for survival (no access to markets otherwise)

c. The component can not be replicated (only bridge and all property owned also)

d. The party seeking use will not interfere with the owners use (use wont destroy)

e. The denial of access must be motivated by a desire to harm competition 

8. Patents:  Use of a patent for anti-competitive purposes does not necessarily violate anti-trust laws.  It requires monopoly power in a relevant market like all other cases.  If a patent does give monopoly power, then they can use it as leverage.  Anti-trust lawsuits may be brought against a patent holder if 

a. they bring sham lawsuits to prevent competition (need good faith)

b. use fraud to generate a patent

c. patent accumulation (absorb patents to prevent competition) is unclear if illegal

d. Misuse of patent doctrine may be invoked by courts for anti-competitive behavior

9. Intent: Is not needed for section 2 cases, but it helps by being a smoking gun.

ATTEMPT TO MONOPOLIZE (section 2)

1. Long standing three steps to show intent (prior Spectrum Sports)

a. Predatory or anti competitive conduct

b. Specific intent to monopolize

c. Dangerous probability of achieving monopoly power

2. Bad conduct alone is not enough for claim of attempting to monopolize

a. Must prove dangerous probability of success and harm to competitive process, not competitor.  

b. The court does not want to deter aggressive competition only anti-competition.

c. Conduct may still be enough to infer intent, but must always show what the market is and the dangerous probability of success.  Evidence needed for inference is still not settled in the courts.

d. Spectrum Sports v. Mcquillan 1993 (p. 747)

3. An attempt to price fix may also be an attempt to monopolize.  

a. If the act succeeded it would have been monopolization.

b. U.S. v. American Airlines 1984 (p. 752)  

c. Section 1 of Sherman only deals actual.  

PREDATORY PRICING:  Common claim, but hard to succeed currently.    

1. Theory: At best, some experts believe that only in certain circumstances can predatory pricing be effectively anticompetitive.  
2. Actionable under both the Sherman act and Clayton Act section 2 (revised in the Robinson-Patman act).

a. Sherman Act requires: Dangerous probability of success or actual monopolization 

b. Clayton Act only requires: Harm to competition in a relevant market. 

c. Only remaining difference is theoretically the difference between acquiring a monopoly (Sherman) and harming competitive process (Robinson).

3. In a claim of predatory pricing one must show that (R-P act)

a. Prices are below the rivals reasonably measured cost.  

b. A reasonably prospect or dangerous probability of success

i. Ability to recoup losses and gain profit must exist.  

c. Without a reduction in quantity sold and an increase in price a court is not going to infer that there was harm.  

d. Stevens Dissent:  There is a difference between the acts and the Robinson-Patman act was designed to stop anticompetitive process in its inception by stating “may” cause harm.  

e. Brooke Group v. Brown and Williamson Tobacco 1993 (p. 755)  No monopolization, so it is a Clayton Act (R-P act).  A reasonable possibility of substantial injury to competition is required for the Robinson-Patman act.  This is essentially the same as the Sherman act. 

4. Predatory pricing must have the effect of raising the prices to an anticompetitive level, either by driving out competition or forcing the competition to raise prices.  Can not just be temporary, must be sustainable so that profits can be recouped.

5. How to measure reasonably measured costs


a. The 9th circuit at one time believed that:

i. If price is below the average variable cost then a presumption of predatory pricing is made.

ii. If price is between average variable costs then the plaintiff has to prove pricing policy depends on exclusionary / disciplinary tendency

iii. If price is above the average variable costs, the plaintiff must prove intent to drive out competition and raise prices

b. Goal is to determine if harm existed to the competition process and the court does not want to deter lower prices.

c. But, no clear line meant any change could cause lawsuit which would stifle competiton

d. Barry Wright v. ITT Grinnell 1983 (p. 775)

MICROSOFT SUMMARY OF MONOPLOY:

1. U.S. v. Microsoft Corp. 2001 (p. 716).  

a. §2 claims – monopolization

2. Market Power 

a. Define the Market

b. Calculate the share held by the violator

c. Other relevant factors to actual power

i. Barriers to entry

3. Engaged in acts of monopolization (conduct)

a. OEM restrictions

b. Integration of IE in Windows OS

c. Internet Access Provider agreements

d. Apple agreements

e. Java hindrance

4. Causation

a. Alleged acts caused monopolization (Microsoft argues it did not)

b. Defendant may show pro-competitive justification

c. If justified, then the plaintiff may rebut or show harm outweighs benefit; effect and not intent is analyzed.  

d. Court rules that copyrights are not absolute power to prevent unique use.

MERGERS:
HORIZONTAL MERGERS

Clayton Act section 7:

1. An acquisition may not substantially lessen competition, or to tend to create a monopoly 
a. Brown Shoe v. U.S. 1962 (p. 828). 

2. A structural approach should analyze if the market results in consolidation.   

a. Undue percentage of the market held by the firms and increase in concentration equals a presumption of anti-competitive effect based on the structural change.  

b. Merger presents threat of undue concentration within proscription of Clayton Act when surviving corporation will control 30% of market share, 

c. though fact that merger results in less-than-30% market share does not raise inference that it is not violative of Clayton Act. 

d. U.S. v. Philadelphia National Bank 1963 (p. 836).

Guidelines at 1061, they are not as strict anymore.   Instead of a presumption, merger analysis is now done, in part, by market concentration analysis, barriers to entry, behavior history, etc.

Hurtz-Scott-Rabino act requires firms of a certain size to submit a request to acquire another firm before merging.

The real worry is if the merger will lead to a monopoly or industry structure that is conducive to coordinated behavior/pricing by competitors.  It is presumed that high concentration will create anticompetitive effects through coordinated behavior.  

PROCESS FOR MERGER ANALYSIS
1. Define the market

a. If a firm who is the only seller in this market, would it sustain a relatively small but significant increase in price?

b. Are there other substitutes? Would a price increase in the product drive customers to a new product?  If one firm owns all the defined products and raises it price, will new products be substituted? 

c. Caveat, cellophane fallacy…too broadly defined, if small but significant increase already occurred.  To minimize this, start with the market price/ competitive price.  

d.  Geographic Market, will a price increase drive people to a new area? Town? Internet?

e. Mega-stores may create a separate market (incorrectly called a sub-market) because of self defined competition, resistance to substitutes, ability to increase prices, and barriers to entry.  Staples
2. Identify the participants in the market

a. Identify firms: meant to include firms that will start to produce if small but significant price increase occurs.  Realistically, it includes current production with a goal of including those that would enter within one year. 

b. Market concentration levels (HHI), the sum of each firm’s squared percentage of the market.  This may include several geographic markets.

i. Un-concentrated < 1000

ii.  Moderately concentrated when between 1000-1800

iii. Highly concentrated > 1800

c. Pre and post merger levels

d. Change in concentration 

i. If Post level is <1000, then no challenge

ii. If Post level is moderate, then a likely challenge if increase is >100 when other features do not mitigate fears.

iii. If Post level >1800 it will be hard to justify unless < 50 increase.  If >100 then there is a presumption of anticompetitive effect.

3. Presumption of anti-competitive effect

a. No effect

b. Unclear; need more info.

c. Significant presumption allowed

4. Industry factors

a. Merger specific efficiencies

b. Product features

c. Firms

d. Barriers to entry

e. Failing company defense

f. Ability to detect pricing/ deviation

g. Ability to punish competition

h. Past history of coordination

5. Defenses

a. New entries coming:

i. Must be timely, likely and sufficient
1. Timely means within two years

2. Likely is if at pre-merger prices, will give a profit

3. Only if it will get rid of the impact of coordinated pricing

b. Efficiencies

i. To use efficiency as a defense it must be very specific evidence

ii. Merger specific with viable numbers

iii. FTC v. Staples 1997 (p. 855).  in-elasticity in demand: 

c. Professional market

i. Hospital Corp. v. FTC 1987 (p. 864)

1. Collusion is not realistic in a public health sector 

2. Product differentiation / response is that they share enough services for collusion to exist

3. Sellers are heterogeneous (services and profit scheme)

4. Hospital industry is in constant and rapid change 

5. Payers are large/knowledgeable-collusion quickly identified

d. Chicago economists have rejected predicting efficiencies in mergers despite their preference for them.  It is a balance between fighting the inefficiencies of monopolize against efficiencies created by mergers.  

e. Willingness to work with competition may permit a merger otherwise resisted by the government (consent degree). Silicon Graphics 1995 (p. 811).    

VERTICAL MERGERS NOT SEPERATELY INCLUDED

AGREEMENTS among competitors:

SECTION 1 OF THE SHERMAN ACT:

Every contract, combination in the form of trust or otherwise, or conspiracy, in restraint of trade or commerce among the several states, or with foreign nations, is hereby declared to be illegal…

1. Courts at first found only direct interferences with trade illegal; ancillary restraint was not viewed as necessarily unlawful.

2. Section one did not prohibit all restraints on trade, only unreasonable restraints of trade.

a. Chicago Board of Trade v. U.S. 1918 (p. 190).  Deadline for daily trades.  

3. It is inherently anticompetitive to agree on prices and impracticable to complete enough fact finding to see if it is a reasonable price daily.

a. U.S. v. Trenton Potteries 1927 (p. 193)  Reasonable price is never a defense. 

b. Effective price fixing means that it has staying power and affects the market.

4. Although price fixing is illegal, when found market analysis is needed and reality of the economy may be considered.
a. Appalachian Coal v. U.S. 1933 (p. 197) Case is an anomaly because of the great depression.

b. Attempt to fix prices is not unlawful, unless it rises to attempted monopolization

c. Per se unlawful behavior not only consists of price fixing, but also territory divisions.

PER SE ILLEGALITY V. RULE OF REASON
1. Per se cases are naked attempts to tamper with the price structure.

2. Rule of reason permits behavior that has price fixing effect if it is a pro-competitive behavior.

3. Public safety is not an excuse for price fixing because other laws protect the public.

a. National Society of Professinal Engineers v. U.S. 1978 (p. 236) 

b. Rule of reason spelled out.  

c. No market place or profession will get special treatment.  

4.  Actual price fixing may be permitted if it has rational for competitive purposes.  

a. BMI v. CBS 1979 (p. 242) 

i. Is it per se?
ii. Is the effect and purpose of the practice to threaten the proper operation of our predominantly free-market economy?

iii. Does the practice facially appear to be one that would almost always tend to restrict competition and decrease output?

iv. Or, does it increase economic efficiency and render markets more, rather than less competitive?

5. Even if there is pro-competitive effect the restraint must be necessary to achieve the goal, and narrowly tailored.
a. Arizona v. Maricopa County Medical Society 1982 (p. 254).  

b. Analysis of doctors requires a relation to the quality of care and not only price.

c. Third party price fixing is more likely permitted (messenger model).

d. Not much difference between a quick look and per se analysis.

6. Antitrust laws are designed to prevent sellers from leveraging against buyers.  Analysis also examines if the interference is needed for the desired legitimate purpose.

7. Joint ventures are often permitted for their pro-competitive effects.

a. The absence of market power does not justify naked restriction of trade. 

b. As a joint venture, the scheme must sell a new products or increase output.  

c. NCAA v. Board of Regents 1984 (p. 262)  Anti-competitive action to protect price and does nothing to promote the sport.  

8. When effects are less than obvious anti-competitive effects more analysis is needed.

a. If obvious = per se
b. If plausible pro-competitive then do rule of reason

c. Quick look is appropriate when it is obvious on its face, but there may be a justified reason.  

d. California Dental Ass'n v. FTC 1999 (273)  Protecting consumers from false advertising is not a justification for anti-competition

The court really seems troubled by the burden shift.  In this case, the FTC made a claim and the dental association gave its reasons without extensive proof.  In a quick look analysis, the burden shifts after it is per se illegal but with a plausible excuse.  Here it was not obvious per se and that alone would have kept it out of the quick look box.  The lack of evidence does not make it obviously anti-competitive effect.  The dissent believes that it is obviously anti-competitive tendencies from the beginning.

PROBLEMS: 4.3

All banks agree to visa charge card holders $15.  This is price fixing without justification of efficiency. Maricopa joint venture needs to relate to some narrowly tailored purpose

All banks set interest rate at 18%.  Same as above

They agree to charge merchants 1.5% of each visa transaction.  This can be a joint venture because it allows every store to accept all cards without discretion. BMI. Creates a new product, like a blank license, and gets it past per se treatment and into quick look.  Next question is if it is balance against anti-competitive effects.  

1. Define market: (interchangeability) Credit card transactions or just visa cards.  What happens at a small but significant increase in price?

The banks agree to exchange names of those in default.  It is not per se.  Does it restrain trade?  Yes, black listing and hurting consumers.  Is it unreasonable?  No, there is not an agreement to refuse service.  It creates a better informed market and still leaves competition for those with bad credit.

The banks agree to not issue a new card to some one who lost a card due to poor payment.  Clear output restriction because it removes a part of competitive market.  Even though it prevents costs from being passed on to other consumers, the restriction is not needed because each bank can avoid the risk without a horizontal agreement.

CONSCIOUS PARALLELISM:

1. When an explicit agreement does not exist one may be implied if a concerted action was contemplated and invited; the distributors gave their adherence to the scheme and participated in it.  

a. Invitation to all, and known by all

b. Strong motive for concerted action

c. Loss of profit and opportunity if they all do not agree

d. There is a radical departure from prior practice

e. The behavior makes no economic sense absent an agreement

f. Acceptance by competitors, without previous agreement, of an invitation to participate in a plan that restrains competition is a violation. 
g. Interstate Circuit v. Unites States 1939 (p. 293)

2. Independent justification is permitted to coordinated behavior.  Theatre Enterprises v. Paramount Film 1954 (p. 298). 

3. Oligopoly increases likelihood of agreement, but must look deeper

a. To meet the requirement of unfair business conduct under §5 there needs to be 

b. an agreement or 
c. some indicia of oppressiveness that shows evidence of anti-competitive intent or purpose; 
d. or the absence of an independent legitimate business reason for its conduct.
e. Du Pont v. FTC 1984 (p. 316).  "Anti-Knock Case"  
HORIZONTAL MARKET DIVISIONS/ JOINT VENTURES:

Government has given incentives for joint ventures.  Even if companies engage in these joint ventures they still can not stifle competition. See page 363.

1. Common Joint venture restrictions:

a. Agreement not to compete
b. Agreement to limit territory (per se illegal)
2. Naked restraints of trade are per se no matter the justification, or are they?
a. U.S. v. Topco Assoc. 1972 (p. 366).  Court's language shows frustration at the inability to reach a meaningful decision.  

b. One could analyze this case under BMI and Maricopa to see if was narrowly tailored.  In the current market condition, if they did not engage in the joint venture then they will go out of business and competition will be reduced.  It creates diversity and choice.  Then a further analysis may occur.  Opposite of Appalachian Coal as in who is selling and buying; and no national market competition on one product.  It will not drive up prices, except for Topco products.  Even under the rule of reason this was overly broad restriction.

c. The start of ancillary agreement analysis

3. When cooperation contributes to productivity through integration of efforts, the rule of reason is the norm.  NCAA. Topco is ignored.     

a.  Polk Bros. v. Forest City 1985 (p. 373)

b.   This agreement was ancillary to the contract for shared land and space.  

BOYCOTTS

1. Unilateral refusals to deal are not illegal and independent decisions are legitimate.  
2. The problem is collectively action and a conspiracy may be assumed if there is invitation and action.
a. Eastern State Retail Lumber v. U.S. 1914 (379) 

3. Likewise a vertical agreement that contains an agreement not to deal may be alright except when it becomes a horizontal agreement.

a. Klor's v. Broadway-Hale Stores 1959 (p. 382)  

b. The question was not if this is reasonable because competition still exists, but if it hurt the competitive process.
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4. Even if harm exists to consumers, look at competition

a. Nynex v. Discon 1998 (p. 387) 

b. A vertical restraint is not illegal per se unless it involves some agreement on price or price level.  

c. Vertical agreements in essence allows choice; it is the system which permits a retailer to choose there supplier.

COLLECTIVE AGREEMENTS: 

1. Horizontal competitors can not take one issue and decided not to compete with each other by limiting the terms that they will sell their product to customers.

a. Paramount v. U.S. 1930 (p. 394).

b. Reduction in options  

c. Modified per se approach.  The distributors control a large amount of the market and that created a horizontal agreement that was per se illegal.  

2. The sharing of information is permitted, if it does not require action

a. Cement MFG Assoc. v. U.S. 1925 (p. 396)  

b. bad credit info to prevent fraud.

3. When you find restraint of trade, it needs to be an unreasonable restraint

a. Use the rule of reason to discover.

b. It will only be per se if it falls into a category of agreements or practices which because of their pernicious effect on competition and lack of any redeeming virtue are conclusively presumed to be unreasonable and therefore illegal without elaborate inquiry as to the precise harm they have caused or the business excuse for their use…

c. In general the boycott found per se illegal…
i. Cuts off access to a supply, facility or market necessary to enable a firm to compete effectively (denial)

ii. The boycotting firms have a dominant position in the relative market

iii. There is an absence of any plausible contention that the behavior would enhance overall efficiency and make markets more competitive.
d. Northwest Wholesale v. Pacific Stationary 1985 (p. 399).  
4. Professionals can not restrict information or trade by insisting they know best even if they are right
a. FTC v. Indiana Federation of Dentists 1986 (p. 405). 
i. The withholding of x-rays, although not price fixing prevents a service.
ii. When anti competitive effects are clear, it is the defendant's burden to give a pro-competitive justification.  
iii. Like Engineers, companies can not interfere with the bargaining process.
5. Difference between per se and rule of reason in Boycotts is bizarre.
a. In per se you need to show more than a quick look of reason
i. Per se requires market power
ii. In quick look, if it looks anti-competitive and has no justification, then it is illegal.       
None of our cases with boycotts involved price fixing and boycott of those that do not conform:  That is still per se.

DC trial lawyers boycott

NOW case:  Reaffirms that public parties involved in influencing law is different than private party contracts and receives exemptions.  
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