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Subject Matter Jurisdiction

Diversity vs. federal question: In the federal courts, there are two basic kinds of controversies over which the federal judiciary has subject matter jurisdiction: (1) suits between citizens of different states (so-called diversity jurisdiction); and (2) suits involving a "federal question."  

1) Amount in controversy: In federal suits based on diversity, an amount in excess of $75,000 must be in dispute. This is the "amount in controversy" requirement. In federal question cases, there is no amount in controversy requirement. 

2) Burden: The party seeking to invoke the jurisdiction of a federal court must make an affirmative showing that the case is within the court’s subject matter jurisdiction. (Example: If P wants to invoke diversity jurisdiction, in her pleading she must allege the relevant facts about the citizenship of the parties.) [101]

3) Dismissal at any time: No matter when a deficiency in the subject matter jurisdiction of a federal court is noticed, the suit must be stopped, and dismissed for lack of jurisdiction. See FRCP 12(h)(3), requiring the court to dismiss the action at any time if it appears that the court lacks subject matter jurisdiction. 

II. DIVERSITY JURISDICTION 

Definition: The Constitution gives the federal courts jurisdiction over "controversies ... between the citizens of different states...." This is the grant of "diversity jurisdiction." 

Date for determining: The existence of diversity is determined as of the commencement of the action. If diversity existed between the parties on that date, it is not defeated because one of the parties later moved to a state that is the home state of the opponent. 

Domicile: What controls for citizenship is domicile, not residence. A person’s domicile is where she has her true, fixed and permanent home. (Example: P has his main home in New York, but has an expensive second home in Florida. D has her only home in Florida. P can bring a diversity action against D, because P is deemed a citizen only of New York, not Florida, even though P has a "residence" in Florida.) 

a. Resident alien: A resident alien (an alien who lives in the United States permanently) is deemed a citizen of the state in which he is domiciled. 

b. Presence of foreigner: In a suit between citizens of different states, the fact that a foreign citizen (or foreign country) is a party does not destroy diversity. (Example: P, a citizen of Ohio, sues D1, a citizen of Michigan, and D2, a citizen of Canada. Diversity jurisdiction exists.) (In situations where one side consists solely of foreign citizens or foreign countries, "alienage" jurisdiction applies. See below.) 

3. Complete diversity: The single most important principle to remember in connection with diversity jurisdiction is that "complete diversity" is required. That is, it must be the case that no plaintiff is a citizen of the same state as any defendant. 

Example: P, a citizen of New York, brings a suit against D1, a citizen of New York, and D2, a citizen of New Jersey. We ask, "Is there any plaintiff who is a citizen of the same state as any defendant?" Since the answer is "yes," the requirement of complete diversity is not satisfied, and there is no diversity jurisdiction. 

4. Pleading not dispositive: In order to determine whether diversity exists, the pleadings do not settle the question of who are adverse parties. Instead, the court looks beyond the pleadings, and arranges the parties according to their real interests in the litigation. [104] 

a. Nominal parties ignored: In determining the existence of diversity, nominal or purely formal parties are ignored. (Example: Where a guardian of an infant sues, the guardian is deemed to be a citizen only of the same state as the infant. See 28 U.S.C. §1332(c)(2).) [104 - 105]

B. Alienage jurisdiction: Related to diversity jurisdiction, but analytically distinct, is "alienage" jurisdiction. Alienage jurisdiction exists where there is a suit between citizens of a state, on one side, and foreign states or citizens thereof, on the other. (Example: P, a citizen of Mexico, sues D, a citizen of Illinois. Even if there is no federal question issue, there will be federal subject matter jurisdiction of the "alienage" variety, assuming that the amount in controversy requirement is satisfied.) [106 - 107] 

1. Suit between two foreign citizens: But a suit solely between citizens of two foreign countries does not fall within the alienage jurisdiction. (Example: If P, a citizen of Canada, sues D, a citizen of Mexico, there is no alienage jurisdiction.) 

C. Diversity involving corporations: For diversity purposes, a corporation is deemed a citizen of any state where it is incorporated and of the state where it has its principal place of business. In other words, for diversity to exist, no adversary of the corporation may be a citizen of the state in which the corporation is incorporated, or of the state in which it has its principal place of business. (Example: XYZ Corp., a corporation which is incorporated in Delaware, has its principal place of business in New York. In order for there to be diversity, no adverse party may be a citizen of either Delaware or New York.) [107] 

1. Principal place of business: Courts have taken two different views about where a corporation’s "principal place of business" is. 

a. Home office: Some courts hold that the corporation’s principal place of business is ordinarily the state in which its corporate headquarters, or "home office," is located. This is sometimes called the "nerve center" test. 

b. Bulk of activity: Other courts hold that the principal place of business is the place in which the corporation carries on its main production or service activities. This is sometimes called the "muscle" test. This is the more commonly-used standard. 

D. Devices to create or destroy diversity: The federal courts will not take jurisdiction of a suit in which any party has been "improperly or collusively joined" to obtain jurisdiction. 28 U.S.C. §1359. [108 - 110] 

1. Assignment: This means that a claimant may not assign her claim in order to create diversity. (Example: Alex and Dennis are both citizens of Florida. Alex wants to bring a diversity action against Dennis. Alex assigns his claim to Barbara, a Massachusetts citizen, with the understanding that Barbara will remit to Alex 80% of any recovery. The court will not take diversity jurisdiction over the Barbara-vs.-Dennis action, because Barbara’s presence in the suit was an improper or collusive joinder. [Kramer v. Caribbean Mills]) [108]

2. Devices to defeat removal: A plaintiff suing in state court may sometimes seek to defeat her adversary’s potential right to remove to federal court. There is no federal statute prohibiting "improper or collusive" joinder for the purpose of defeating jurisdiction. However, as a matter of judge-made law, courts will often disregard obvious removal-defeating tactics (e.g., joinder of a defendant who has nothing to do with the underlying dispute, but who is a citizen of the same state as a plaintiff.) [108 - 110] 

a. Low dollar claim: But the state-court plaintiff is always free to make a claim for less than the amount in controversy ($75,000), in order to defeat removal, even if P has really suffered a loss greater than this amount. (But the less-than-$75,000 amount must be named before D removes.) 

III. FEDERAL QUESTION JURISDICTION 
A. Generally: The Constitution gives the federal courts authority to hear "federal question" cases. More precisely, under 28 U.S.C. §1331, the federal courts have jurisdiction over "all civil actions arising under the Constitution, laws, or treaties of the United States." [112 - 113] 

1. Federal claim: There is no precise definition of a case "arising under" the Constitution or laws of the United States. But in the vast majority of cases, the reason there is a federal question is that federal law is the source of the plaintiff’s claim. (Examples: A claim of copyright infringement, trademark infringement or patent infringement raises a federal question, because in each of these situations, a federal statute – the federal copyright statute, trademark statute or patent statute – is the source of the right the plaintiff is asserting.) [112] 

a. Interpretation of federal law: It is not enough that P is asserting a state-created claim which requires interpretation of federal law. (Example: P brings a state-court product liability suit against D for injuries sustained by taking a drug made by D. P claims that D violated the federal FDA statute by mislabeling the drug, and that this mislabeling automatically constitutes common-law negligence. D wants to remove to federal court, so it claims that the case is within federal question jurisdiction, because its disposition requires interpretation of a federal statute. Held, no federal question is raised, because P’s claim did not "arise under" federal law. [Merrell Dow Pharmaceuticals, Inc. v. Thompson]) [112]

b. Claim based on the merits: If P’s claim clearly "arises" under federal law, it qualifies for federal question jurisdiction even if the claim is invalid on the merits. Here, the federal court must dismiss for failure to state a claim upon which relief may be granted (FRCP 12(b)(6)), not for lack of subject matter jurisdiction. [113]

c. Anticipation of defense: The federal question must be integral to P’s cause of action, as revealed by P’s complaint. It does not suffice for federal question jurisdiction that P anticipates a defense based on a federal statute, or even that D’s answer does in fact raise a federal question. Thus the federal question must be part of a "well pleaded complaint." [113]

Example: P claims that D Railroad has breached its agreement to give P free railroad passes. A recently-passed federal statute prohibits the giving of such passes. In P’s complaint, he anticipates the railroad’s federal statutory defense, claiming that the statute violates the Fifth Amendment. 

Held, since P’s claim was merely a breach of contract claim, and the federal statute was not essential to that claim, there was no federal question – the fact that federal law was an integral part of D’s anticipated defense is irrelevant. [Louisville & Nashville RR v. Mottley]

IV. AMOUNT IN CONTROVERSY 
A. Diversity only: In diversity cases, but not in federal question cases, plaintiff must satisfy an "amount in controversy" requirement. In all diversity cases, the amount in controversy must exceed $75,000. [114] 

1. Interest not included: The $75,000 figure does not include interest or court costs. 

B. Standard of proof: The party seeking to invoke federal diversity jurisdiction does not have to prove that the amount in controversy exceeds $75,000. All she has to show is that there is some possibility that that much is in question. [115] 

1. "Legal certainty" test: To put it another way, the claim cannot be dismissed for failing to meet the $75,000 requirement unless it appears to a legal certainty that the claim is really for less than the jurisdictional amount. [St. Paul Mercury Indemnity Co. v. Red Cab]

2. Eventual recovery irrelevant: The fact that P eventually recovers far less than the jurisdictional amount does not by itself render the verdict subject to reversal and dismissal on appeal for lack of jurisdiction. 

a. Discretion to deny costs: But the federal court has discretion to deny costs to P, and even to impose costs on him, if he recovers less than $75,000. 28 U.S.C. §1332(b). 

C. Whose point of view followed: The courts are split as to which party’s point of view is to be considered in calculating the amount at stake. Most courts hold that the controversy must be worth $75,000 to the plaintiff in order to satisfy the jurisdictional amount. [115]

D. Aggregation of claims: In multi-plaintiff or multi-claim litigation, you must understand the rules governing when aggregation of claims is permissible for meeting the jurisdictional amount: [116 - 118] 

1. Aggregation by single plaintiff: If a single plaintiff has a claim in excess of $75,000, he may add to it any other claim of his against the same defendant, even though these other claims are for less than the jurisdictional amount. This is done by the doctrine of supplemental jurisdiction. [116] 

a. No claim exceeds $75,000: Even if a plaintiff does not have any single claim worth more than $75,000, he may add together all of his claims against a single defendant. So long as these claims against a single defendant total more than $75,000, the amount in controversy requirement is satisfied. 

b. Additional defendants: But a plaintiff who has aggregated his claim against a particular defendant, usually may not join claims against other defendants for less than the jurisdictional amount. 

Example: P has two claims, each for $40,000, against D1. P will be deemed to meet the amount in controversy requirement as to these claims, because they aggregate more than $75,000. But if P tries to bring D2 into the lawsuit, and has a single claim worth $40,000 against D2, most courts will not allow this claim, because P’s total claims against D2 do not exceed $75,000, and the doctrine of supplemental jurisdiction does not apply. 

2. Aggregation by multiple plaintiffs: [116 - 118] 

a. At least one plaintiff meets amount: If one plaintiff meets the jurisdictional amount, it’s not completely clear whether the other plaintiffs may join their related claims against that same defendant. The plaintiffs may probably use the doctrine of "supplemental jurisdiction" so as to enable the low-amount plaintiffs to join their claims together with the high-amount plaintiff. 

b. No single claim meets the amount: If no single plaintiff has a claim or claims meeting the jurisdictional amount, aggregation by multiple plaintiffs is not allowed. (Exception: Where two or more plaintiff unite to enforce a single title or right in which they have a common and undivided interest, aggregation is allowed.) 

c. Special restrictions for class actions: In class actions, until recently there has been an especially stringent, and clear, rule: every member of the class had to satisfy the jurisdictional amount. This meant that class actions in diversity cases were rarely possible. [Zahn v. International Paper Co.] [117] Some courts, however, have recently ruled that as long as the named class representatives each have a claim in excess of $75,000, the supplemental jurisdiction doctrine applies, so that the unnamed members need not meet the jurisdictional amount. [Free v. Abbott Labs.] [117]

E. Counterclaims: [118] 

1. Suit initially brought in federal court: If P sues in federal court for less than the jurisdictional amount, and D counterclaims for an amount which (either by itself or added to P’s claim) exceeds the jurisdictional amount, probably the amount in controversy requirement is not met. 

2. Removal by defendant: If P originally sues in state court for less than $75,000, and D tries to remove to federal court, amount in controversy problems work out as follows: 

a. Plaintiff removal: The plaintiff may never remove, even if D counterclaims against him for more than $75,000. (The removal statute simply does not apply to plaintiffs, apart from amount-in-controversy problems.) 

b. Defendant removal: If the defendant counterclaims for more than $75,000, but plaintiff’s original claim was for less than $75,000, the result depends on the type of counterclaim. If D’s counterclaim was permissive (under state law), all courts agree that D may not remove. If D’s claim was compulsory under state law, courts are split about whether D may remove. 

V. SUPPLEMENTAL JURISDICTION 
A. "Supplemental" jurisdiction: Suppose new parties or new claims are sought to be added to a basic controversy that by itself satisfies federal subject-matter jurisdictional requirements. Under the doctrine of "supplemental" jurisdiction, the new parties and new claims may not have to independently satisfy subject-matter jurisdiction – they can in effect be "tacked on" to the "core" controversy. See 28 U.S.C. §1367. [120 - 134] 

1. Pendent and ancillary doctrines replaced: Supplemental jurisdiction replaces two older judge-made doctrines, "pendent" jurisdiction and "ancillary" jurisdiction. 

2. Provision generally: Section 1367(a) says that "in any civil action of which the district courts have original jurisdiction, the district courts shall have supplemental jurisdiction over all other claims that are so related to claims in the action within such original jurisdiction that they form part of the same case or controversy under Article III of the United States Constitution. Such supplemental jurisdiction shall include claims that involve the joinder or intervention of additional parties." [124]

3. Federal question cases: Where the original claim comes within the court’s federal question jurisdiction, §1367 basically allows the court to hear any closely related state-law claims. [124] 

a. Pendent state claims with no new parties: Supplemental jurisdiction clearly applies when a related state claim involves the same parties as the federal question claim. 

Example: P and D are both citizens of New York. Both sell orange juice nationally. P sues D in federal court for violation of the federal trademark statute, arguing that D’s brand name infringes a mark registered to P. P also asserts that D’s conduct violates a New York State "unfair competition" statute. There is clearly no independent federal subject matter jurisdiction for P’s state law unfair competition claim against D – there is no diversity, and there is no federal question. But by the doctrine of supplemental jurisdiction, since the federal claim satisfies subject-matter jurisdictional requirements, P can add the state law claim that is closely related to it. 

b. Additional parties to state-law claim: Section 1367 also allows additional parties to the state-law claim to be brought into the case. [125]

Example: P’s husband and children are killed when their small plane hits power lines near an airfield. P sues D1 (the U.S.) in federal court, under the Federal Tort Claims Act, for failing to provide adequate runway lights. Then, P amends her complaint to include state-law tort claims against D2 and D3 (a city and a private company) who maintain the power lines. There is no diversity of citizenship between P and D2 and D3, and no federal-question claim against them. But because P’s state-law claim against D2 and D3 arises from the same chain of events as P’s federal claim against D1, P may bring D2 and D3 into the suit under the supplemental jurisdiction concept, and the last sentence of §1367(a). [This overrules Finley v. U.S.] [125]

4. Diversity cases: There is also supplemental jurisdiction in many cases where the "core" claim – the claim as to which there is independent federal subject matter jurisdiction – is based solely on diversity. But there are some important exclusions to the parties’ right to add additional claims and parties to a diversity claim. 

a. Claims covered: Here are the principal diversity-only situations in which supplemental jurisdiction applies: [129 - 130] 

i. Rule 13(a) compulsory counterclaims. 

ii. Rule 13(h) joinder of additional parties to compulsory counterclaims. (Example: P, from New York, brings a diversity suit against D, from New Jersey. The claim is for $80,000. D counterclaims that in the same episode, D was injured not only by P but also by Y; D’s injuries total $1,000. Y is from New Jersey. D may bring Y in as a Rule 13(h) additional defendant to D’s compulsory counterclaim against P, even though D and Y are both from New Jersey, and even though D’s claim does not total $75,000 – supplemental jurisdiction applies, and obviates the need for D-Y diversity or for D to meet the amount in controversy requirement.) 

iii. Rule 13(g) cross-claims, i.e., claims by one defendant against another. (Example: P, from Ohio, brings a diversity suit against D1 and D2, both from Kentucky. D1 brings a Rule 13(g) cross-claim against D2 – since it is a cross-claim, it necessarily relates to the same subject matter as P’s claim. Even though there is no diversity as between D1 and D2, the cross-claim may be heard by the federal court.) 

iv. Rule 14 impleader of third-party defendants, for claims by and against third-party plaintiffs, and claims by third-party defendants, but not claims by the original plaintiff against third-party defendants. (Example: P, from California, sues D, a retailer from Arizona, claiming that a product D sold P was defective and injured P. The suit is based solely on diversity. D brings a Rule 14 impleader claim against X, the manufacturer of the item, claiming that if D owes P, X must indemnify D. X is a citizen of Arizona. Because D’s suit against X falls within the court’s supplemental jurisdiction, the lack of diversity as between D and X makes no difference. Supplemental jurisdiction would also cover any claim by X against P. But any claim by P against X would not be within the court’s supplemental jurisdiction, so P and X must be diverse and the claim must meet the amount in controversy requirement.) 

b. Claims not covered: Where the core claim is based on diversity, some important types of claims do not get the benefit of supplemental jurisdiction:  

i. Claims against third-party defendants: Claims made by a plaintiff against a third-party defendant, pursuant to Rule 14(a), are excluded. (Example: P sues D, and D brings a third-party claim against X, asserting that if D is liable to P, X is liable to D. P and X are citizens of the same state. P does not get supplemental jurisdiction for her claim against X, so the P-vs.-X claim must be dismissed. [Owen Equipment v. Kroger, codified in §1367(b).] ) 

ii. Compulsory joinder: When a person is joined under Rule 19(a) as a person to be "joined if feasible" ("compulsory joinder"), neither a claim against such a person, nor a claim by that person, comes within the supplemental jurisdiction in a diversity-only case. 

iii. Rule 20 joinder: When a plaintiff sues multiple defendants in the same action on common law and facts (Rule 20 "permissive joinder"), supplemental jurisdiction does not apply. (Example: P is hit by D1’s car, then negligently ministered to by D2. P is from New York, D1 is from Connecticut, and D2 is from New Jersey. P’s claim against D2 is for $20,000. The federal court cannot hear the P-D2 claim, because it does not meet the amount in controversy and does not fall within supplemental jurisdiction.) 

iv. Intervention: Claims by prospective plaintiffs who try to intervene under Rule 24 do not get the benefit of supplemental jurisdiction. This is true whether the intervention is permissive or of right. (Example: P1 sues D in diversity. P2, on her own motion, moves for permission to intervene under Rule 24(b), because her claim against D has a question of law or fact in common with P1’s claim. P1 is a citizen of Indiana, P2 of Illinois, and D of Illinois. Because there is no supplemental jurisdiction over intervention, the fact that P2 and D are citizens of the same state means that the court may not hear P2’s claim. The same result would occur even if P2’s claim was so closely related to the main action that P2 would otherwise be entitled to "intervention of right" under Rule 24(a).) 

c. Defensive posture required: If you look at the situations where supplemental jurisdiction is allowed in diversity-only cases, and those where it is not allowed, you will see that basically, additional claims asserted by defendants fall within the court’s supplemental jurisdiction, but additional claims (or the addition of new parties) by plaintiffs are generally not included. So expect supplemental jurisdiction only in cases where the claimant who is trying to benefit from it is in a "defensive posture." [125]

5. Discretion to reject exercise: Merely because a claim is within the court’s supplemental jurisdiction, this does not mean that the court must hear that claim. Section 1367(c) gives four reasons for which a court may decline to exercise supplemental jurisdiction that exists. Most importantly, the court may abstain if it has already dismissed all claims over which it has original jurisdiction. This discretion is especially likely to be used where the case is in its early stages. (Example: P sues D1 (the U.S.) under a federal statute, then adds state-law claims against D2 and D3, as to which there is neither diversity nor federal question jurisdiction. Soon after the pleadings are filed, the court dismisses P’s claim against D1 under FRCP 12(b)(6). Probably the court will then exercise its discretion to decline to hear the supplemental claims against D2 and D3.) [130]

6. No effect on personal jurisdiction: The application of the supplemental jurisdiction doctrine does not eliminate the requirement of jurisdiction over the parties, nor does it eliminate the requirement of service of process. It speaks solely to the question of subject matter jurisdiction. (But often in the supplemental jurisdiction situation, service in the 100-mile bulge area will be available.) [134] 

a. Venue: Where supplemental jurisdiction applies, probably venue requirements do not have to be satisfied with respect to the new party. But usually, venue will not be a problem anyway in these kinds of situations. 

VI. REMOVAL TO THE FEDERAL COURTS 
A. Removal generally: Generally, any action brought in state court that the plaintiff could have brought in federal court may be removed by the defendant to federal district court. [139]

Example: P, from New Jersey, sues D, from New York, in New Jersey state court. The suit is a garden-variety automobile negligence case. The amount at issue is $100,000. D may remove the case to federal district court for the District of New Jersey. 

1. Diversity limitation: The most important single thing to remember about removal jurisdiction is this: In diversity cases, the action may be removed only if no defendant is a citizen of the state in which the action is pending. 

Example: P, from New Jersey, brings a negligence action against D, from New York, in the New York state court system. D may not remove the case to federal court for New York, because he is a citizen of the state (New York) in which the action is pending. (But if P’s suit was for trademark infringement – a kind of suit that raises a federal question but may be brought in either state or federal court – D would be able to remove, because the "not a citizen of the state where the action is pending" requirement does not apply in suits raising a federal question.) 

2. Where suit goes: When a case is removed, it passes to the federal district court for the district and division embracing the place where the state cause of action is pending. (Example: If a suit is brought in the branch of the California state court system located in Sacramento, removal would be to the federal district court in the Eastern District of California encompassing Sacramento.) [139]

B. Diversity and amount in controversy rules applicable: In removal cases, the usual rules governing existence of a federal question or of diversity, and those governing the jurisdictional amount, apply. (Example: If there is no federal question, diversity must be "complete.") [139]

C. No plaintiff removal: Only a defendant may remove. A plaintiff defending a counterclaim may not remove. (Example: P brings a suit for product liability against D. D counterclaims for libel in an amount of $100,000. P is from Ohio; D is from Indiana. The suit is pending in Michigan state court. Even though P is not a resident of the state where the action is pending, P may not remove, because the right of removal is limited to defendants.) [140]

D. Look only at plaintiff’s complaint: The right of removal is generally decided from the face of the pleadings. The jurisdictional allegations of plaintiff’s complaint control. [140]

Example: P is badly injured in an automobile accident caused by D’s negligence. P’s medical bills total $80,000, but P sues only for $60,000, for the express purpose of thwarting D’s right to remove. The jurisdictional allegations of P’s complaint control, so that D may not remove even though more than $75,000 is "really" at stake. 

E. Removal of multiple claims: Where P asserts against D in state court two claims, one of which could be removed if sued upon alone, and the other of which could not, complications arise. [141 - 143] 

1. Diversity: If the claim for which there is federal jurisdiction is a diversity claim, the presence of the second claim (for which there is no original federal jurisdiction) defeats the defendant’s right of removal entirely – the whole case must stay in state court. [142]

2. Federal question case: Where the claim for which there is original federal jurisdiction is a federal question claim, and there is another, "separate and independent," claim for which there is no original federal jurisdiction, D may remove the whole case. 28 U.S.C. §1441(c). [142]

Example: P and D1 are both citizens of Kentucky. P brings an action in Kentucky state court alleging federal antitrust violations by D1. P adds to that claim a claim against D1 and D2, also from Kentucky, asserting that the two Ds have violated Kentucky state unfair competition laws. Section 1441(c) will allow D1 and D2 to remove to federal court, if the antitrust claim is "separate and independent" from the state unfair competition claim. 

a. Remand: If §1441(c) applies, and the entire case is removed to federal court, the federal judge need not hear the entire matter. The court may instead remand all matters in which state law predominates. 

i. Remand even the federal claim: In fact, the federal court, after determining that removal is proper, may remand all claims – even the properly-removed federal claim – if state law predominates in the whole controversy. 

F. Compulsory remand: If the federal judge concludes that the removal did not satisfy the statutory requirements, she must remand the case to the state court from which it came. (Example: If in a diversity case it turns out that one or more of the Ds was a citizen of the state in which the state suit was commenced, the federal judge must send the case back to the state court where it began.) [143]

G. Mechanics of removal: [143] 

1. Time: D must usually file for removal within 30 days of the time he receives service of the state-court complaint. 

2. All defendants joined: All defendants (except purely nominal ones) must join in the notice of removal. (However, if removal occurs under §1441(c)’s "separate and independent federal claim" provision, then only the defendant(s) to the separate and independent federal claim needs to sign the notice of removal.) 

Cases

Gordon v. Steele, 1974, WD PA: Determining citizenship for subject matter jurisdiction

Bridges v. Diesel Service Inc & Rule 11: Stating the case: Rule 11 violation (procedural error, but no sanctions brought: “court may bring sanctions”). Rule 11 is constraint on lawyer behavior, not brought until 1983.

Bell v. Novick Transfer Co., 1955, Maryland 

4) Procedural Posture: Removed to Federal court under 28 U.S.C. S1441 & 1446

5) Facts: Auto accident on highway between Bell and the driver of a tractor trailer

6) Issue: D moves to dismiss based on 1. fails to state a claim upon which relief that can be granted; 2. alleges only an accident as a result of D that P was injured; 3. fails to allege specific acts of negligence.

7) Holding
Not dismissed 

8) Questions/Issues


a) What other info should D know? Whether the D ran a red light? What the weather conditions were that day? 

b) Was the affirmative defense (Rule 8(e)) required? No, affirmative defense is only required in response to preceding pleading. P includes to bolster his case. He may not be sure what happened to the truck, but he knows that he didn’t do anything wrong.

9) Applicable Rules


a) Rule 8 requires only “short plain statement of the claim showing that the pleader is entitled to relief”

b) Rule 12(e) requiring more definite statement—case actually falls under Rule 33 re: Interrogatories to Parties. D may obtain info through interrogatories or other discovery procedure.

10) Class Discussion


a) Case removed for provision in Rule 1441. Originally in state court; now in Federal court. D had it removed. Having removed to Federal Court, the complaint holds up under Rule 8 (though the complaint would probably not hold up under State Law)

11) H: I wasn’t there, but even if I was there I didn’t do it. What’s wrong with this statement? After reasonable inquiry required by Rule 11(b)

The Response—Motions and Answer

· Motion: attacking summons or complaint in some way

· Answer: responsive pleading

· Preanswer Motions (no position as to truth or falsity of allegations)

· Should not proceed having nothing to do with claim itself. Rule 12(b) 1-5

· No relief (D sticks tongue out at P) 12(b) 6

· Request for more definite statement 12(e)

· Answer (does respond to allegations)

· Denial of whole or part

· Affirmative defense (ex, statute of limitations has run out)

· Counter claims, cross claims and third-party claims

Amendment of Pleadings

· Rule 15. Amended and Supplemental Pleadings

· Amendments: amend freely when justice requires

· Amendments must conform to evidence: re intro of evidence not to do w/scope of pleadings

· Relation Back of Amendments: re statute of limitations 

· Supplemental Pleadings

· Parties to Lawsuit

a) Rule 20. Permissive Joinder: who may be joined in as D/P

b) Rule 19. Who must be joined as D/P

c) Rule 24. Who can join if they so choose

d) Rule 23. May some in the suit represent others so that the final decision will determine the rights of all. 

e) Rule 42. To sever Joinder

f) Rule 19: Compulsory Joinder (ex: husband & wife); Problems with compulsory joinder—principle of autonomy; that courts should decide claims before them now.

Temple v. Synthes Corp 1990 US 5th Circuit 

12) Facts: Devices screws broke inside back.  Suit against manufacturer for defective design and manufacture, Suit against doctor and hospital for negligence and malpractice, Synthes did not attempt to bring Dr. in under Rule 14(a) 3rd party complaint; instead motioned to dismiss under rule 19 failure to join necessary parties. Following hearing, District court ordered Temple to join Dr. & Synthes or risk dismissal (interest of economy and efficiency—Provident Tradesmens Bank & Trust v Patterson 1968). Temple failed to join, court dismissed with prejudice. Temple appealed, and court affirmed (5th circuit) on grounds that separate suits are prejudicial; claims overlapped. In petition for certiorari to court, Temple states that under 19b, it was error to name joint tortfeasorts as indispensable; court agreed. Provident bank speaks of limiting multiple litigation, but it is not controlling

13) Questions/Issues

a) The Ds were permissive parties, but not necessary parties; threshold requirements of 19(a) not met. Requires that with person’s absence complete relief cannot be accorded and that party has interest relating to subject of action.

b) Had Synthes done so, they would have tried to pass the liability through to the dr. May do so when 3rd party is or may be liable to Synthes for all or part of P claims.

c) To sue both in same action he could do so under Rule 20, permissive joinder of parties

d) Probably wanted separate lawsuits to have the one against the manufacturer in federal court; also increases chances of winning case

Intervention

Rule 24. Intervention as of a right and permissive intervention

Notes/Problems

A&B would be permitted to intervene (potential to inflict real hardship on them); C&D would have to bring separate lawsuits

Class Actions

Allows some parties to stand for the entire group

Factual Development—Discovery

Primarily through observation, personal knowledge or through conversation; unaided by FRCP. Rule 26 generally covers all discovery methods. 

Notes/Problems

Upton should be able to ask, but should probably talk to them off the record

Should probably not call

Can do either; neither is an invasion of privacy or Peter’s rights.

Rule 26(a)(1)—basic information on case (disclosures)

Rule 34 & 45(a)(1)(C)—inspection of documents. Rule 34 only applies to parties; Rule 45 applies to 3rd parties and uses subpoena.

Oral depositions

After documents are received, parties may conduct oral depositions on anyone who may have information relating. Rule 30. Depositions upon Oral Examination; Rule 45. Subpoena. 

Written Interrogatories

Rule 33. Can only be used against party, not against nonparty witnesses.

Physical & Mental Examinations

Rule 35. Requires motion to obtain desired information. 

Butler v. Rigby: Discovery in Dispute, 1998, LA

14) Facts: Case involves D attempting to depose 2 hospitals that are not parties to the case. P is asking for protective order for:

a) Listing of total # of patients referred to AMG/MHC; argued that unduly burdensome but lost; P will pay 50% cost

b) Computer printout of names of current & past patients; privileged information; ruling affirmed. 

15) Issue: P argued that information is irrelevant, burdensome to produce and protected by Dr./patient privilege (under 26) C

16) Holding


a) # Listing is not privileged, but D will have to pay for half; names are protected under privilege EVEN if the information is relevant

17) Why does D want From AMG/MHC? Why seeking this information?

a) Because they provide medical services to some of the plaintiffs and because they may be working with the lawyer (which potentially biases their expert opinion.)

b) To see what percentage of their patients have taken legal action; what percentage worked with the prosecuting lawyers; to impede the prosecutions efforts; how did plaintiffs try to object by saying it was harassment—judge stated that since it’s not contrary to law, they D could request it, but that since it was burdensome, they would have to pay for half of it. 

18) Violates Dr./patient privilege

19) Self-incrimination potential

20) Class: source of information is confidential, but the information itself is not. One could talk to people in the street, do a little research. 

21) Applicable Rules
26 (B) is trumped in the case where Dr./patient privilege comes into play

22) Deposition Duces Tecum—when non-parties are deposed & you can request documents at the same time that you depose them

23) Pretrial Disposition—summary judgment

24) Rule 56. 

25) Generally summary judgment can be requested at any point, but usually is not granted until after discovery. Summary Judgment is used to weight whether there is any evidence, not to actually weigh the evidence. 

Houchens v. American Home Assurance Co. 

To pile inferences upon inferences. Houchens disappeared, can be presumed dead under VA law, but we cannot assume his death was accidental.

	Houchens
	American

	Section 64.1.05 VA code, person missing 7 years presumed dead

Immigration records showed he arrived in Thailand
	Martin v. Insurance Co. of America 

Englehart v. GE

Valley Nat’l Bank v. JC Penney Ins.

	Court granted summary judgment under Celotex v. Catrett (party must show existence of element essential to case


2. Court distinguishes based on circumstances—they all suggest accidents… the circumstance is not an inference as in the case with Houchens where we have NO information to guide us. 

4a. No: summary judgment: this is still an inference at best—there is no evidence and the eyewitness account admits he is unreliable (hadn’t seen the decedent in years; the person just looked like him; he couldn’t really see; the police have no record). No material fact is established. (CLASS: Could go either way; not quite summary judgment, but there’s no way that a reasonable jury could find for the plaintiff). 

4b. Yes: summary judgment. We can go on the Thai account because it’s documented and verified by 2 officials. This information overwhelms the above evidence. 

4c. If 7 years presumes death and presumed death presumes accident, yes: summary judgment for Houchens. (The facts are indisputable: Houchens disappeared, presumed dead, presumed accidental)

	Class Discussion: Demonstrates the fine line between judge ruling on whether there are enough facts to base claim on (but not as to the facts themselves). Judge decides whether there is sufficient evidence that husband died accidentally

What if court denies summary judgment? Case goes to jury trial. 

Case of equal inferences: X could be true; -X could be true (SUMMARY JUDGMENT would not apply)


Rule 55: Default Judgment if defendant fails to answer complaint completely

Rule 41(b): Dismissal may be granted if plaintiff does not obey order of court (most common: failure to comply with discovery orders; failure to prosecute case; failure to appear for calendar calls, motions, pretrial conferences. 

Streamlining

Rule 36. Request for Admission—to seek admission of known facts or acknowledgement of genuineness of documents. 

Rule 16. Pretrial conference. Opportunity to talk settlement without appearing weak. 

Trial & Judgment as Matter of Law Rule 50(b)

Judgment as Matter of Law (Rule 50(b)) after the verdict has been reached asserts that even if the all the winner’s facts are true and even if all reasonable inferences are given from that evidence to the winner, the loser prevails for some reason: based either on error of law or discretion of judge.

Norton v. Snapper Power Equipment, 1987, 11th Circuit

26) Procedural Posture: JNOV( D against P’s strict liability claim

27) Facts: P in commercial lawn mowing business; purchased Snapper in 7/81 and while using on 1/24/83, mower began to slide backwards down to creek 6’ away. P applied brakes but continued to slide. P kept both hands on wheel but somehow 4 fingers were amputated. At end of trial, D moved for directed verdict. Court dismissed negligence and warranty claims, allowing jury to decide on S.L. “defect.” Jury returned verdict for Norton holding Snapper liable for 80% of injuries. District court indicated it would enter JNOV

28) Issue: Whether REASONABLE jury could have found that inherent defect as legal cause of injury; district courts days no

a) Substantive Objections to JNOV based criteria for establishing such judgment (same basis as directed verdict—irrefutable). On appeal, issue becomes whether jury could have reasonably found the mower defective (lack of “dead man” control)

b) Causation (on Appeal): Snapper highlights Fenner v. General Motor case to state that P are not entitled to verdict based on speculation and conjecture (in Fenner problem only displays when rock gets stuck); in Norton, jury can make inferences upon inferences. Reasonable to infer that defect could have caused injury.

29) Holding: For P on appeal—jury verdict stands on reversal

30) Related Cases
Fenner v. General Motors (conjecture)

31) Questions/Issues


a) In JNOV or directed verdict, court must decide whether reasonable jury could reach verdict in favor of party opposing motion. Court of Appeals is right in this issue since jury did, in fact, find for P. Jury assessed facts and returned verdict. 

b) It’s possible that the accident could have happened even with the switch, but the evidence is persuasive that the product was defective in not having the device, especially when considering the difference between .7 and 2-3 seconds. 

c) Distinguishable from Houchens? Procedural theory and factual inference? From factual inference perspective it is distinguishable. A man atop a machine with blades has his fingers cut off, we can infer that had the blades stopped sooner, the man stood a reasonable chance of keeping his fingers. In Houchens a man vanishes. We can assume after 7 years that he may have died (this is still a may, not a definite as in Norton); but we have absolutely no information as to how the man disappeared (or died). From procedural standpoint, the Houchens case was decided on motion for summary judgment (Rule 56); Norton was decided after trial on motion for JNOV under Rule 50: Rule 56 is before trial; Rule 50 is during/after

d) Jury found for P that defect might have caused (and PROBABLY caused) 

e) Reversed and remanded: now what? 

f) Applicable Rules: Rule 50: JNOV

g) Class Discussion


i) In JNOV, judge is not saying that the jury is wrong; rather the judge is saying “I erred as a matter of law in not granting a directed verdict”; JNOV can ONLY be granted in cases where party asked for DV (which they usually do)

ii) 7th amendment vs. JNOV

iii) Why did the judge try? What were the options? Negligence, Warranty & SL. Judge rules on negligence and warranty in DV but not in SL; why? Feels that there’s a good chance it will be reversed and have to be re-tried. Judge does not want to have to go through re-trying case

Former Adjudication

Rush v. City of Maple Heights, 1958

32) Procedural Posture: Defendant won both cases in jury trial; Court of Appeals affirms judgment

33) Facts: Motorcycle hit hole; recovered $100 in damages to bike for negligence; 2nd case for personal injuries in same accident holding that negligence being proximate cause of accident, jury awarded $12K for injuries

34) Issue: Whether one tort = multiple actions

35) Holding: Judgment reversed and final judgment for D 

36) Rule of Law: One tort = one action (claim) with separate items of damage with the exception that an action brought by an insurance company does not estop the P from bringing his own suit

37) Rationale
Precedent Vasu v. Kohlers was wrong; one tort = one action

38) Disposition: Rush loses

39) Related Cases


a) Vasu v. Kohlers: auto accident w/truck; P assigned to insurer claim for damage

i) 2/42: insurance co. commenced action against Kohlers (to recoup $ paid to damage of Vasu’s vehicle)

ii) 8/42: Vasu commenced action v. Kohlers for personal injury

iii) 3/43: insurance co. action judgment rendered for D

iv) 5/43: D filed amended answer in V v. K case, contending res judicata (by reason of judgment in action brought by insurance company)

v) Court of Common Pleas struck defense of res judicata; verdict for P

vi) Court of Appeals reversed judgment and entered final judgment for D (court held that injuries to person and property infringe on different rights and give rise to distinct causes of action)

40) OH Supreme Court delineates between majority rule (one tort=one action) and minority rule promulgated by court of appeals (one tort=multiple actions). P may maintain only one action EXCEPT in the case of INSURANCE, where insurance subrogates the right to recover money. Where P has recovered from insurance company, he is NOT ESTOPPED from prosecuting his own action (NC case Underwood v. Dooley). Paragraph 4 in Vasu is wrong (establishing distinct actions from one tort)

41) Questions/Issues


a) Rush argues that these are different claims of the same issue (invokes Vasu) against which the city argues these are the same claim (res judicata) or the same issue (collateral estoppel). 

b) Stare decisis: when court follows rule on principles of law in application to later cases with different claimants. If city wins negligence case on certain criteria and criteria are not met in subsequent cases, judge will honor stare decisis. In Rush, court departs from stare decisis in treatment of Vasu. 

c) Can’t sue lawyer (to prove malpractice, must show that lawyer was not of ordinary competence; and but for his mistake she would have won. She can argue point 2, but she would lose on point 1.

d) Class Discussion: 2 cases in state court: Rush v. City (property); Rush v. City (p. injury). Rush tries to use same issue (issue preclusion—basically saying since city lost in the first case of negligence, they are guilty in the second case as well). City says claim preclusion since the two cases arise from the same action.

e) The OHSC reverses itself in this decision and states it was wrong. (Difference being that in Vasu Case 1, P signed over rights to property but this did not preclude Case 2, which was brought by the person injured.)

f) Claim Preclusion does not apply to different parties; Rule 20 Permissive Joinder is not mandatory joinder. In theory husband and wife could sue separately. 

Appeals: Apex Hosiery Co. v. Leader, 1939, 3rd Circuit

42) Facts: D appeal from order made under FRCP 34 for discovery & production of documents for inspection by P for use at trial; Order is interlocutory and not appealable. 

43) Issue: Whether D can appeal order from below court follow order made under FRCP 34 during proceedings

44) Holding: D cannot appeal interlocutory because it does not determine the issues at hand but directs some further proceedings preliminary to final decree. 

45) Rationale
Interlocutory means it can’t be appealed—unless issue is controlled by S1292

46) Related Cases: Cogen v. United States (decided by Supreme Court)

47) Questions/Issues: Court dismisses for want of jurisdiction but reassures loser that the trial judge did not err. 

48) Applicable Rules: S1292

S1291: Final Decisions on District Courts

S1292: Interlocutory Decisions (exceptions: injunctions, receivership; judge certifies controlling questions of law; admiralty) 

Pleading in a Modern Regime 

Traditionally pleadings have been used for the following reasons

· Give notice of the nature of the claim

· State relevant facts

· Narrow issues to be addressed at later stages of litigation process

· Serve as guides for later discovery and trial

· Expose insubstantial claims

· Separate disputes over facts from disputes over law

*Now mostly limited to the first 2 criteria; other procedures cover latter four

Competing systems of common law (excelled in defining dispute; not so great for gathering information about factual disputes) & equity (excelled at gathering info and disputes involving more than two parties). FRCP takes from both

Why Pleading Matters: pleading may no longer be the hinge of law, but it’s still significant in how it effects later stages (especially discovery)

Stating a Claim: Pleading = allegations; later stages = proof

Claim consists of two elements

· Invokes some body of law (contracts, civil rights, negligence, battery, etc)

· Relates set of facts to body of law

Claims Fail for two reasons:

· Law permits recovery for underlying facts, but lawyer states facts ineptly

· Law does not afford any remedy for facts

The complaint

Action is commenced by filing the complaint – Rule 3
Policy concerns underlying pleadings – Rule 8 and Rule 12(b)(6)

For liberal pleading regime:


For 12(b)(6) motions:

Trying cases on their merits


Efficiency of system

Justice concerns for P


Rights of D


***Prejudice is the balancer for both sides***

Elements of complaint – Rule 8(a)

49) Short and plaint statement of claim, showing P is entitled to relief 

50) Prayer for relief: monetary damages, injunctive relief, declaratory judgment

51) Jurisdiction

a) Degree of specificity required. Rule 8(a) puts the fewest possible technical requirements on the pleader. P can plead conclusions (D slandered me) because they imply elements of the claim

Motions against the complaint Rule 12

52) Rule 12(a)

a) Motions must be made within 20 days of the date D was served. If motions are denied, D must submit answers within 10 days of denial.

53) Rule 12(b) Motions

i) Lack of subject matter jurisdiction 

ii) Lack of personal jurisdiction

iii) Improper venue

iv) Insufficiency of process

v) Insufficiency of service of process

vi) Failure to state a claim upon which relief can be granted

vii) Failure to join a party under Rule 19

(1) Motion 1 may be made at any time, even after trial. Motions 2 through 5 generally must be made before trial. Motions 6 and 7 may be made any time before or during trial.

(2) 12(b) motions are directed solely at the pleadings, and must be decided solely by reference to them. If either party introduces evidence not contained in the pleadings, it will be treated as motion for summary judgment – Rule 56.

54) 12(b)(6) Motion for failure to state a claim

a) 12(b)(6) motion alleges that on facts alleged in P’s complaint, no recovery is possible under any legal theory. Standard:

i) Court will assume that all facts pleaded by P are true in ruling on 12(b)(6) motion.

ii) Courts are reluctant to dismiss P’s claim without letting it be heard on its merits, so standards are strict.

iii) Will not be granted unless it appears beyond doubt that P can prove no set of facts in support of his claim which would entitle him to relief – thus complaint is read in the light most favorable to P.

Amendments, Dismissal and Appeal

55) Rule 15(a) allows amendment without permission of court any time before responsive pleading is filed. 12(b)(6) motion is not a responsive pleading, so if it’s granted prior to D filing answer, P can amend without permission of court.

a) Options available to P if D wins the 12(b)(6) motion:

i) Amend the complaint

ii) Appeal – P can refuse to amend, suffer the dismissal and appeal (can only appeal final decisions)

b) Once a case is initiated, it can only be dismissed when a judgment is issued in favor of one party. If judge dismisses case with leave to amend, case is still pending for a 60 day period. If P doesn’t amend within 60 days, case remains until D motions for judgment in his favor.

56) Constraints when judge dismisses motion with leave to amend:

a) Final judgment rule: If P wants to appeal a part of the claim that the trial dismisses, he has to take a dismissal and appeal final judgment.

b) Res judicata (the thing is adjudicated): cannot just file the same complaint again and hope for a more sympathetic judge (i.e. move the suit from Puerto Rico to New York and sue there). If D gets a judgment and P files the suit again somewhere else, D can present the former judgment as an absolute defense.

c) Harmless error: If error does not prejudice the P, he cannot get an appeal on it. For example, if P in American Nurses may appeal the comparable worth issue at the end of trial. If he prevailed on intentional discrimination and got as much relief as he would have for comparable worth, he may not get the opportunity to raise the issue.

d) Monetary constraints: P may not be able to do a whole appeal on intentional discrimination and then another for comparable worth at the end.

57) Reasons P may want to have claim dismissed and appeal the dismissal (for example, in American Nurses, to take dismissal and appeal the comparable worth claim rather than pursue intentional discrimination claim):

a) The claim that was dismissed may be P’s only strong argument.

b) P may be able to recover greater amount in damages for comparable worth claim than for intentional discrimination

c) Political motivation: Purpose of the suit may have been to establish comparable worth as a valid cause of action.

d) If P prevails on intentional discrimination claim, he may not be able to appeal comparable worth after the trial, for reasons given above.

58) Summary: If one of P’s claims is dismissed under 12(b)(6), he can choose between going to court on a less desirable theory and appealing and taking the chance of having no claim at all.

59) Voluntary Dismissal – Rule 41(a)

a) P can dismiss without court’s permission if D hasn’t answered the complaint. If D has answered, P can dismiss with court’s approval. This is a dismissal without prejudice because case has not been heard on the merits. It can be retried without violating res judicata.

60) Involuntary Dismissal – Rule 41(b)

a) This is a dismissal on the merits, so it is a dismissal with prejudice. Party cannot retry it – precluded by res judicata.

b) Three exceptions:

i) Lack of jurisdiction

ii) Improper venue

iii) Failure to join an impossible party

iv) If the above are the grounds for dismissal, then case has not been tried on its merits.

61) Rule 12(e) – Motion for a More Definite Statement

a) If a pleading is so vague or ambiguous that a party cannot reasonably be required to frame a responsive pleading, party may move for a more definite statement.

b) Test: Does the pleading give the other party enough information, from which it can draft an answer and begin discovery? If so, motion is denied.

62) Rule 12(f) – Motion to Strike

a) Court can strike from pleading any matter that is “redundant, immaterial, impertinent, or scandalous.”

63) Rule 12(g) – Consolidation of Defenses in Motion

a) efendant must consolidate motions under Rule 12(b). 12(g) forbids a D who makes pre-answer motion under Rule 12 from making a further motion presenting any defense/objection which was available to him when he made the first motion and which could have been included, but was not. This required consolidation of defenses and objection works against piecemeal litigation.

b) Exceptions: 12(b)(6) and 12(b)(7), which may be made at any time before or during trial.

People ex rel. Department of Transportation v. Superior Court CB 414, 1992, CA Court of Appeals

64) Facts: Auto accident where P were hit & injured from oncoming car on highway; complaint did not contain allegations upon which relief could be granted—just some circumstances of the case; they did not give any reasons for liability. Trial court judge stated form complaints are non-demurable 

65) Issue: Whether Judicial Council Form complaints are invulnerable to demurrer.

66) Holding
Appeals Court judge stated that complaint must contain following:

a) Dangerous condition of public property

b) Proximate causal connection b/t condition and injury

c) Reasonably foreseeable risk of the kind of injury that occurred 

d) That entity either created condition, or had actual or constructive notice, and there was sufficient time before injury to have taken remedial action.

67) Questions/Issues


a) Sufficiency of complaint based on invocation of legal framework that would warrant relief and the recitation of factual allegations that fit into that framework

b) Plaintiff states that while driving north on US Highway 101, he was struck head-on by an oncoming vehicle traveling southbound that had crossed the dirt median. Plaintiff alleges that the Dept of Trans is liable due to the dangerous condition of the road as there was no metal or concrete barrier to prevent such accidents from occurring. Where accidents of a similar nature have occurred previously, Dept of Trans both created the dangerous condition of the road and ignored the reasonably foreseeable risk of such a condition.

Haddle v. Garrison, SD GA 1996

68) Facts: P seeking damages under US Code 1985(2) of Title 42 (injury to person or property arising from testifying in Federal Court

69) P employed at Healthmaster; fired for participating as witness in federal criminal trial; brings suit for damages under Title 42; App. Court grants 12(b)(6) motion of legal insufficiency stating that according to Morast, court is required to dismiss claim (P must show actual injury; at-will employees’ jobs are not constitutionally protected right).

70) Issue: Whether P satisfied 12(b)(6)

71) Holding: District Court: NO (on precedent of 11th circuit decision Morast)

72) Appeals: NO

73) US Supreme: YES (decided 11th circuit decision conflicted with 1st & 9th)

74) Related Cases: Morast v. Lance states that P must suffer actual injury since according to 1985(2), P as at-will employee has no constitutionally protected interest in continued employment. Therefore discharge does not qualify as injury.

75) Questions/Issues


a) 2. B. shouldn’t judge consider that P sustained injury, i.e. that the factual allegation is true? Judge in 12(b)(6) considers the question of law—is what the P claims an injury according to Title 42 really an injury. If P claimed that he was injured according to Title 42 because someone yelled at him, the court would be correct in determining whether there is a basis for a claim (not the merit of the claim itself). FACTS MUST SUPPORT CLAIM. (Here claim under Title 42).

b) 4. What if D claimed P quit and produced signed document? Could judge grant 12(b)(6)? No because then there’s a dispute of fact between the two parties that can either go to trial or be decided by Rule 56 for summary judgment.

c) 5. Haddle’s lawyer could have stated that there was an agreement between the parties that he could only be fired for good cause. 

d) What are the potential bad consequences of such a law? As defense lawyer trying the slippery slope argument, what is the floodgate that will open? 

76) Supreme Court
USC 1985(2) applies here since the “gist” of section 1985(2) is not directed at deprivation of property but against intimidation or retaliation against witnesses in federal court proceedings. Injury here is the result of that intimidation or retaliation. At-will employment termination qualifies as injury. This interference is a “species of the traditional torts of intentional interference with contractual relations and intentional interference with prospective contractual relations”. 

Note: Consistency in Pleading

Rule 8(a)(2) allows for inconsistency; for the reason that lawyers have to respond and make allegations before all the facts are in.

Specificity  FR 9

Rule 9. Pleading Special Matters.

(a) Capacity

(b) Fraud, Mistake, Condition of the Mind. Circumstances constituting fraud or mistake shall be stated with particularity. heightened pleading std. in juxtaposition to 8(a). 

Traditionally: other kind of heightened pleading case – § 1983 actions (Civil Rts. cases)Leatherman changed that in 1993 

Fraud, cb436

Why would you need more detail for fraud? hard to prove – easy to blame, must substantiate that blame; intent 

(to smear someone?); no discovery in fraud claims – must get info through complaint; D’s reputation; only punitive damages

Olsen v. Pratt & Whitney Aircraft (2d Cir 1998)

cb436

77) FACTS: Olsen (P) sued former employer, claiming they beguiled him w/ promises of job security into accepting early retirement plan, then fired him soon thereafter. Claimed that document which revoked participation in Vol. Retirement Income Plan was void b/c signed after contractual and statutory period for revocation had expired and that D violated ERISA by breaching the waiver contract. On appeal: only ground is that Trial ct. erred in dismissing common law fraud claim. 

78) PRIOR PROCEEDING: Dist. Ct. dismissed fraud claim, saying it was pre-empted by ERISA (Employee Retirement Income Security Act of 1974) claim, P appeals. 

79) QUESTION: Did trial ct. err in dismissing P’s common law fraud claim?

80) HOLDING: No. Olsen’s fraud claim fails to satisfy the pleading req’ments of Rule 9(b). P must: detail statements P contends are fraudulent, identify speaker, sate where and when statements were made, explain why the statements are fraudulent. Remanded to permit P one more chance to file a well-pleaded amended complaint.

81) Question: who has access to this information?

Civil Rights, cb441

Leatherman v. Tarrant County Narcotics Intelligence & Coordination Unit    (S.Ct. 1993) cb442

82) FACTS: Action arose out of 2 separate incidents involving execution of search warrants by local law enforcement officers. Ps sued Tarrant Cty. Narcotics Intelligence and municipality and officials in official capacity. Ds defend 5th Circuit application of more rigorous pleading on 2 grounds: (1) municipalities’ freedom from respondeat superior liability includes immunity from suit. (2) degree of factual specificity req’d varies according to complexity of underlying law. Ds conflating 8(a) pleading, burden to establish liability, and Rule 11 investigation. Rule 11 doesn’t require heightened pleading, just investigation.

83) PRIOR PROCEEDING: Dist. Ct. ordered complaints dismiss b/c didn’t meet 5th Circuit’s heightened pleading standard. Granted cert. to resolve conflict among the Cts. of Appeals.

84) QUESTION: May court apply a heightened pleading standard – more stringent than required under 8(a) – in § 1983 civil rights cases?

85) HOLDING: No. It is impossible to square a “heightened pleading standard” with the more liberal system of notice pleading” set up by the Federal Rules. Rule (b) doesn’t include any reference to complaints alleging municipality liability under § 1983. Fed. cts. and litigants must rely on summ. judg, and discovery to weed out unmeritorious claims. Reversed.

86) Response to this ruling: 

a) 9th circuit maintains heightened pleading for individuals.

b) 5th circuit said that cts. can require a reply to the D’s answer under Rule 7(a), and in that reply, P must offer heightened pleading. When this happens, burden shifts – burdens of prod. and persuasion between P and D.

Burdens of Proof

Which things do P and D have to do? What is level of specificity they must use?


* pleading: must allege


* production: must produce evidence (sufficient evidence to get it to trial)


* persuasion: must persuade trier of fact

Question is “Who has burden of pleading?” If burden of pleading, usu. burden of production & persuasion.
Cts. make decisions about who should be favored in close cases based on who has burden.

Gomez v. Toledo (S.Ct. 1980), cb446

87) FACTS: Gomez was fired on trumped up claim after he provided statement that other officers gave false evidence for use in a criminal case. After cleared and reinstated, P sues superintendent of police in individual capacity for $. 

88) PRIOR PROCEEDING: Dist. Ct. granted D’s 12(b)(6) motion – P req’d to plead as part of claim for relief that D was motivated by bad faith. 1st Circuit affirmed.

89) QUESTION: In an action brought under § 1983 against a public official whose position might entitle him to qualified immunity, must P allege that the official has acted in bad faith in order to state a claim for relief, or, alternately, must the defendant claim good faith as an affirmative defense?

90) HOLDING: D has the burden of pleading good faith because there is no way for P to know D’s state of mind. In legis. history of § 1983, only two allegations req’d: (1) deprived of Fed. right; (2) D acted under the color of state law. D has burden of proving qualified immunity w/ good faith/bad faith defense. 

The answer

Policy concerns underlying form of D’s answer

It is entirely based on degree of prejudice to the parties (see Zielinski)

If prejudice is equal, court will ask who is more at fault

In general

Governed by Rule 8(b) and (c). The answer is D’s response to P’s complaint. D, in his answer, must “state in short and plain terms his defenses to each claim asserted and shall admit or deny the averments upon which the adverse party relies.” – 8(b).

Rule 8(b) requires answer within 20 days. Usually lawyers request, and the other side grants, extensions of time for the answer.

Forms of denial 8(b)

91) D has four options for responding to allegations in D’s complaint:

a) Admit – D has an obligation to admit those things he knows to be true

b) Deny – If D intends in good faith to contest allegations, he denies specific lines, statements or paragraphs in the complaint. This identifies contested issues and narrows scope of discovery.

c) Denial of knowledge or information – If D doesn’t have knowledge or information sufficient to form a belief as to truth of P’s complaint, he may enter denial of knowledge or information. This has the effect of full denial, so must be done in good faith.

d) General denial: D responds with single sentence saying that he denies each and every allegation of P’s complaint – general denial makes every issue subject to both discovery and trial.

i) This is a risky form of denial – courts don’t like it. Thus it is rarely used.

ii) D might use it because it allows D to say as little as possible and leave P in the dark as to what D plans to devote resources to.

iii) If judge decides general denial wasn’t in good faith because there were some things (like jurisdiction) that D didn’t mean to contest, denial is deemed a failure to deny and all allegations are deemed admitted – Rule 8(d). This virtually eliminates general denial, because it is very rare that complaint alleges nothing true.

(1) Judges are hesitant to decide that a general denial was made in bad faith. Usually they will read failed general denial not to cover facts that are obviously true, but there is no guarantee that courts will be that lenient.

e) Affirmative defense v. denial: Denial denies part of PFC; Affirmative defense is yes, but… 

f) Affirmative defense & denial simultaneously? As long as answer is consistent with Rule 11
Affirmative Defenses Rule 8(c) 

92) Rule 8(c) lists 19 affirmative defenses which must be explicitly pleaded in the answer if D wants to raise them at trial. These include contributory negligence, fraud, res judicata, and statute of limitations.

93) In addition to the 19 named defenses, D must affirmatively plead any “other matter constituting an avoidance or affirmative defense.” Affirmative defense is any new matter or issue not embraced by the complaint.

a) Rationale: Under Federal Rules, purpose of pleadings is to give notice. Affirmative defenses are those which P may not be anticipating, and courts want P put on notice.

b) Affirmative defenses often involve facts peculiarly within D’s knowledge, so burden is on D to allege those factual matters.

Effect of Failure to Deny Rule 8(d) 

94) Averments in a complaint, except those concerning amount of damages, are deemed admitted when not denied in the answer.

Zielinski v. Philadelphia Piers, Inc. (E.D. PA 1956), p457

95) P requests ruling that, as a matter of law, forklift driven by Sandy Johnson was owned by D (PPI) and Johnson was acting as D’s agent. Neither is true (Johnson is employed by CCI, who also owns forklift), but D did not inform P that it did not own forklift and that Johnson was not its agent.

96) D generally denied paragraph 5 – it doesn’t meet averments, so under Rule 8(d) it is deemed admitted. Problem with D’s denial is that it only said they denied everything. Paragraph 5 did not only say that D owned forklift and employed Johnson, but also described everything that happened.

97) What D did wrong

a) General denial of para. 5 said that forklift was “owned, operated and controlled” by PPI. They owned it, but did not operate or control it. Denial was deemed evasive because it was impossible to tell if they were denying all three or only one. Denial was overbroad. If they had admitted they owned it, but stated that they didn’t operate and control forklift, that would have tipped off P. Instead, P did not have the opportunity to ask these questions until 1955, by which time it was too late.

b) SJ deposition, did not object to his saying he was employee of PPI

c) Said they sent matter to insurance co. where they noted suit should have been on CCI not PPI

98) D did nothing wrong under Rule 11; after reasonable inquiry, the forklift wasn’t theirs. That is how they answered. 

99) Court granted motion: as matter of law, the forklift belongs to PPI. This is how the jury will see it; it is no longer a factual contention, but a binding admission. PPI is estopped from denying agency. 

100) Policy considerations are who would suffer more prejudice from court’s decision, and who is more responsible for the mistake. If PPI is allowed to amend their answer, P will lose – it is too late to sue CCI because statute of limitations has run out. P’s mistake was not that unreasonable – D’s mistake relative to P’s was more unreasonable.

101) If 15(c), relation back, was available to P, court would not have found a Rule 8(d) violation.

102) Hypo: what about bringing actual party in under 15(c)? Yes: new party would have to have known or expected and according to Rule 4(m) served within 120 days. Compare with Beeck—P has no recourse in this case. 

Amendments

The Prejudice Problem

Policy concerns underlying amendments

It is entirely based on degree of prejudice to both parties

Bad faith is the tiebreaker

Beeck v. Aquaslide ‘N’ Dive Corp. (8th 1977), p470

103) Facts: P sued D for injuries sustained while using waterslide allegedly manufactured by D. D initially admitted that he manufactured slide. More than a year after admission, and statute of limitations has run on P’s personal injury claim arising from accident, D checks out slide himself and realizes it’s a knock-off not manufactured by his company. D moves to amend his answer to deny manufacture of slide. Trial judge allows amendment because D’s initial answer was based on good faith on conclusions of 3 insurance investigators and P hasn’t shown that he would be unable to recover from actual manufacturer of slide. Jury trial was held on issue of manufacture. Jury held for D, and P appealed.

104) Court of Appeals & 15(a)

a) Holds that trial judge did not abuse discretion by allowing D to amend.

b) Leave to amend should only be denied when granting it would result in actual prejudice to the nonmoving party (as per Zielinski), and burden is on the nonmoving party to show such prejudice (here P). In this case, there would have been prejudice against D if leave to amend had not been granted.

i) Foman v. Davis (US 1962): Rule 15(a) leave to amend when justice requires 

ii) Hanson v. Hunt Oil Co. held “prejudice must be shown”

iii) Court of appeals looked for undue delay, bad faith or prejudice sufficient to overbalance 15(a)

105) Court of Appeals & 42(b) separate trial

106) This case shows the balance of equities. Court doesn’t want to hold D responsible for slide he didn’t manufacture when P can still sue responsible party. (Statute of limitations for P’s injury didn’t start until fraud was discovered; equitable estoppel might preclude another D from asserting 2-year statute as defense) Courts allow amendment whenever it facilitates adjudication on its merits. If mistake could have been prevented and results in prejudice to nonmoving party, amendment likely won’t be allowed. If prejudice on both sides is equal, then courts focus on culpability of parties in making amendment necessary.

a) If D waited a few years before making amendment, it becomes a closer case. We still don’t want to hold them liable for a tort they’re not responsible for – Aquaslide may be punished to the extent that there was an additional delay.

b) If trial court had come out the other way (did not allow the amendment), and its decision was appealed, the Court of appeals still might have upheld the trial court. This case concerns abuse of discretion. There are three standards of review:

i) De novo: Court of appeals will apply same tests as trial court and do what it thinks is right. No deference because appellate review attempts to ensure that law is applied uniformly over many trial courts – thus appellate courts shouldn’t give deference to trial courts.

ii) Abuse of discretion: Court of appeals attempts to determine if what trial court did was within the range of reasonable decisions. Mixed question of fact and law.

iii) Substantial evidence – most deferential. Concerns question of fact. Example: If judge says he found that D was speeding and ran the red light, it will be upheld as long as it is supported by some evidence. Assumption is that the appellate courts are lousy at reviewing facts because they only see the record and don’t actually get to see the evidence. Since trial judge has a better feel for it, appellate court will overturn only when result seems bizarre.

Differences between PPI & Beeck

· PPI knew, Beeck didn’t

· = blame means that burden of proof is on movant in Beeck (not = in PPI) 

· P has another cause of action in Beeck (though fraud isn’t that attractive with its heightened pleading standard since P knows nothing.

Moore v. Baker (11th Cir 1993), p477

107) Facts: medical malpractice suit for recommended surgery; D warned P of risks beforehand; operation went badly, D disabled. P filed motion for SJ on issue of informed consent (failure to advise alternative therapy); tried to amend to assert allegations of negligence during & after surgery. Trial court denied motion to amend; Rule 15(c) does not apply. 

a) Azarbal v. Medical Center of Delaware, Inc. (Del 1989); issue related back to original complaint. The main issue is whether the original complaint provides adequate notice for any other claims arising out of the same transaction, conduct or occurrence. 

108) Holding: no relations back. Different facts. Original claim based on what happened prior to the surgery; 2nd claim based on what happened during & after the surgery.

Bonerb v. Richard J. Caron Foundation (WDNY 1994)

109) Facts: P slipped & fell in mandatory exercise program at rehabilitation center; brings suit for negligence right before statute of limitations is up; changes counsel; tries to amend complaint after the statute is up based on professional malpractice. Does 15(c) apply here? 

a) Generally, 15(a) is granted unless there is undue prejudice, undue delay or bad faith; where statute runs, 15(c) must show claim relates back

b) An amendment which changes the legal theory of the case is appropriate if the factual situation upon which the action depends remains the same and has been brought to the defendant’s attention by the original pleading

110) Holding: same facts, allows  for different claim arising

Moore: Specific ( General as compared with Bonerb: General ( Specific 

Joinder 13, 14, 18, 20, 24

Single suit to adjudicate multiple claims against multiple parties 

Litigation can become intricate 

No compulsory joinder of claims, though there is incentive to do so

Rule 18 Permissive Joinder 

111) A. Joinder of claims generally: Once a party has made a claim against some other party, he may then make any other claim he wishes against that party. Rule 18(a). 

a) Never required: Joinder of claims is never required by Rule 18(a), but is left at the claimant’s option keeping in mind res judicata. (However, the rules on former adjudication, especially the rule against splitting a cause of action, may cause a claimant to lose the ability to bring the unasserted claim in a later suit.) 

b) Subject-matter jurisdiction not affected: Supplemental jurisdiction probably does not apply to a claim joined with another under Rule 18(a). Thus the requirements of subject-matter jurisdiction must be independently satisfied by the joined claim. However, usually there will not be a subject-matter jurisdiction problem for joinder of claims (since diversity will not be affected, and since P may add all claims together for purposes of meeting the $75,000 requirement, under the aggregation doctrine).

Rule 13 Counterclaims and Cross-Claim

112) Federal Rules generally: A "counterclaim" is a claim by a defendant against a plaintiff. The Federal Rules provide for both "permissive" and "compulsory" counterclaims. FRCP 13. 

a) Permissive counterclaim: Any defendant may bring against any plaintiff "any claim ... not arising out of the transaction or occurrence that is the subject matter of the opposing party’s claim." Rule 13(b). This is a "permissive" counterclaim. 

b) Compulsory counterclaim: If a claim does arise "out of the transaction or occurrence that is the subject matter of the opposing party’s claim...," it is a "compulsory" counterclaim. See Rule 13(a). 

i) Failure to state compulsory counterclaim: If D does not assert her compulsory counterclaim, she will lose that claim in any future litigation.

ii) Exceptions: There are a couple of main exceptions to the rule that any claim involving the same "transaction or occurrence" as P’s claim is compulsory: (1) claims by D which for "just adjudication" require the presence of additional parties of whom the court cannot get personal jurisdiction; and (2) claims by D in which the suit against D is in rem or quasi in rem (assuming D is not making any other counterclaim in the action). See Rule 13(a), including 13(a)(2).

iii) Default by plaintiff: If D asserts a counterclaim (whether compulsory or permissive), and P neglects to either serve a reply or make a motion against the counterclaim, a default judgment may be entered against P on the counterclaim. Rule 55(d). 

113) Claims by third parties: A counterclaim may be made by any party against "any opposing party." Rule 13(a), Rule 13(b). 

a) By third-party defendant: Thus a third-party defendant may counterclaim against either the original defendant, or against the original plaintiff. (In the latter case, a claim by the plaintiff against the third-party defendant must first have been made.) 

b) By plaintiff: If D has counterclaimed against P, P may then assert a "counterclaim" against D, even though P has already asserted "regular" claims against D. In fact, P’s "counter-counterclaim" will be compulsory if it relates to the same subject matter as D’s counterclaim. (Example: P sues D about a car accident. D sues P for breach of an unrelated contract. Any claims P might have against D relating to that same contract are now compulsory counterclaims.)

c) New parties: New parties to a counterclaim can be brought into a suit. Rule 13(h). (Example: P sues D for an auto accident. D believes that P and X conspired to ruin D’s business, in an unrelated action. D may not only counterclaim against P for this conspiracy – a permissive counterclaim – but D may bring in X as a new party to D’s counterclaim.) 

114) Subject-matter jurisdiction: The subject-matter jurisdiction treatment of counterclaims depends on whether the counterclaim is compulsory or permissive: 

a) Compulsory counterclaim: A compulsory counterclaim in a federal action is within the federal courts’ supplemental jurisdiction. Therefore, it requires no independent subject-matter jurisdictional grounds.

b) Permissive counterclaims: A permissive counterclaim is probably not within the court’s supplemental jurisdiction, and must therefore independently satisfy the requirements of federal subject matter jurisdiction. 

115) Statute of limitations for counterclaims: 

a) Time-barred when P sues: If D’s counterclaim was already time-barred at the time P sued, few if any federal courts will allow D to make an affirmative recovery. Some courts will allow the counterclaim to be used as a defense; the court is more likely to do this if the counterclaim is compulsory than if it is permissive.

b) Time-barred after P sued: Where the statute of limitations on the counterclaim runs after P commenced the suit, but before D asserted his counterclaim, a federal court will probably allow the counterclaim.

116) Cross-claims A claim by a party against a co-party is called a "cross-claim." A cross-claim is made only against a party who is on the same side of an already-existing claim (e.g., a claim by one co-defendant against another, or by one co-plaintiff against another). Requirements: A cross-claim must meet two main requirements:

a) Transaction requirements: It must have arisen out of the "transaction or occurrence" that is the subject of the original action or the subject of a counterclaim. FRCP 13(g). (A cross-claim is thus comparable to a compulsory counterclaim, in terms of how closely related it must be to the original claim.) 

b) Actual relief: The cross-claim must ask for actual relief from the co-party against whom it is directed. (Example: D1 claims that he is blameless, and that D2 is the one who should be liable for all of P’s claims. This is not a cross-claim, since D1 is not asking for actual relief from D2 – instead, D1 is merely asserting a defense.) 

c) Not compulsory: A cross-claim, no matter how closely related it is to the subject of the existing action, is never compulsory. 

d) Jurisdiction: Cross-claims are within the supplemental jurisdiction of the court, and thus need no independent jurisdictional grounds.

Plant v. Blazer Financial Services (5th Circuit 1979), p896

117) Facts: P borrow s money from D bank; P doesn’t pay anything; P sues D in federal court under “Truth in Lending Act” failure to make disclosures related to loan; D counterclaimed for unpaid balance; P wins in trial court; court finds counterclaim to be compulsory; P appeals. 

118) Tests to define whether claim and counterclaim arise from same transaction

a) Are the issues of fact & law raised by the claim & counterclaim largely the same?

b) Would res judicata bar a subsequent suit on the defendant’s claim absent the compulsory counterclaim rule?

c) Will substantially the same evidence support or refute the P’s claims as well as the D’s claim?

d) Is there any logical relation b/t the claim & the counterclaim? 

119) Justification for permissive joinder

a) Flood of counterclaims in federal court

b) Undermines the truth-in-lending act

c) Efficiency: jury trial for counterclaim not necessary by Plaintiff

d) State courts should adjudicate disputes grounded in state law

e) Courts that have found the claim to be permissive have found that the nexus b/t truth-in-lending & debt obligation are too nebulous to be “logically related”

120) Justification for compulsory joinder

a) LA, GA, AL, TX all find debt counterclaims as compulsory 

b) Rule 13(a) applies as compulsory if it arises out of the same transaction or occurrence

c) Logical relationship b/t claim and counterclaim

d) Single aggregate of operative facts, the loan transaction, gave rise to both claims

e) Joining debt counterclaim is not expressly precluded by Congress (states have jurisdiction for both, federal courts are equipped to hear both)

f) Promotes 13(a) goal of economy & efficiency 

Court did not ask D to make connection between non-payment & TIL violation; court just assumed there was a connection

Court uses test of “loan transaction”; was there a better phrase? Perhaps “loan document”?

Joinder of Parties by Plaintiffs Rule 20(b)

121) Permissive joinder: Joinder under Rule 20, done at the discretion of the plaintiffs, is "permissive" joinder. FRCP 20 allows two types of permissive joinder of parties: (1) the right of multiple plaintiffs to join together; and (2) a plaintiff’s right to make several parties co-defendants to her claim. 

a) Joinder of plaintiffs: Multiple plaintiffs may voluntarily join together in an action if they satisfy two tests: 

i) Single transaction or occurrence: Their claims for relief must arise from a single "transaction, occurrence, or series of transactions or occurrences," and 

ii) Common questions: There must be a question of law or fact common to all plaintiffs which will arise in the action.

b) Joinder of defendants: If one or more plaintiffs have a claim against multiple defendants, these defendants may be joined based on the same two tests as plaintiff-joinder. That is, claims against the co-defendants must: (a) arise from a single "transaction, occurrence, or series of transactions or occurrences"; and (b) contain a common question of law or fact.

c) At plaintiff’s option: Joinder of multiple defendants is at the option of the plaintiff or plaintiffs.

Mosley v. General Motors Corp (8th Circ. 1974) p904

122) Facts: Ten Ps bring suit as individuals & as class representatives against GM & Local 25 (Union) alleging rights guaranteed under 42 USC S2000 & S1981 were denied for reasons of race & color. Prior to filing, they had filed complaint to the EEOC, which found that the Ds had engaged in unlawful employment practices in violation of Title 7. 

123) District Court Holding: Ten different Ps = 10 different causes of action; each P ordered to file separate action based on individual complaint. Relied on Smith v. North American Rockwell Corp. , a somewhat analogous situation, which found there was no right to relief under Rule 20(a) Pemissive Joinder 

124) After making decision, District court decided there may be a substantial question of law and that Ps might go to Appeals court under S1292(b) and that District court abused its discretion 

125) SC reviews & finds that the two reqs. For 20(b) have been met. (Rule 20 is an AND)

a) Relating to or arising out of the same occurrence, or series of occurrences or transactions; United States v. Mississippi (state-wide policy = company-wide policy)

b) Some question of law or fact common to all the parties must arise in the action; Hicks v. Crown Zellerbach Corp. (the wrong must be the same, but that doesn’t mean that the injury will be the same). 

Joinder of Parties by Defendants Rule 14(a)

126) Impleader right generally: A defendant who believes that a third person is liable to him "for all or part of the plaintiff’s claim against [the defendant]" may "implead such a person as a ‘third party defendant.’" FRCP 14(a). 

a) Example: Victim is injured when a van driven by Employee and owned by Employer runs her over. Victim brings a diversity action against Employer, on a respondeat superior theory. Employer believes that if Employer is required to pay a judgment to Victim, Employee, under common law indemnity rules, will be required to reimburse Employer. Instead of waiting until the end of the Victim-Employer suit, Employer may instead "implead" Employee. That is, Employer (the third-party plaintiff or TPP) brings Employee into the action as a "third party defendant" (TPD), so that in a single action, the court may conclude that Employer owes Victim, and that Employee owes indemnity to Employer.

127) Claim must be derivative: For a third-party claim to be valid, the TPP may not claim that the TPD is the only one liable to the plaintiff, and that he himself is not liable at all.  

a) Alternative pleading: However, the TPP is not precluded from claiming in an alternative pleading that neither she nor the TPD is liable.

b) Partial claim: Also, the TPP may allege that only a portion of the recovery is due from the TPD. (Example: If TPP claims that TPD is liable for "contribution" rather than "indemnity," TPP will recover from TPD at most only part of any judgment that TPP owes to P.) 

c) Leave of court: Leave of court is not necessary for impleader, as long as the TPP serves a summons and complaint on a TPD within 10 days after the time the TPP served his answer to P’s claim. FRCP 14(a), second sentence. After this 10-day period, however, the court’s permission to implead is necessary. 

d) Impleader by plaintiff: Just as the defendant may implead a TPD, so a plaintiff against whom a counterclaim is filed may implead a third person who is liable to him for any judgment on the counterclaim. FRCP 14(b). 

e) Jurisdictional requirements relaxed: Both personal and subject-matter jurisdictional requirements are relaxed with respect to the third-party claim: 

i) 100-mile bulge: Service of the third-party complaint may be made anywhere within the 100-mile bulge surrounding the courthouse, even if the place of service is outside the state and is beyond the scope of the local long-arm. FRCP 4(k)(1)(B). 

(1) Example: In the above Victim/Employer/Employee example, if the suit is pending in the Southern District of New York (Manhattan), Employee could be served in Newark, New Jersey, even if the New York State long-arm would not reach him.

ii) Supplemental jurisdiction: A third-party claim falls within the court’s supplemental jurisdiction. Thus the TPD’s citizenship is unimportant, and no amount-in-controversy requirement must be satisfied.

f) Venue: Similarly, if venue is proper between the original parties, it remains valid regardless of the residence of the TPD.

128) Additional claims involving the TPD: 

a) Claim by TPD: Once a TPD has been impleaded, she may make claims of her own, including: 

i) Counterclaims against the TPP (either permissive or compulsory); 

ii) Cross-claims against any other TPDs; 

iii) Any claim against the original plaintiff, but only if it arises out of the same transaction or occurrence that is the subject of the plaintiff’s claim against the TPP; 

iv) Any counterclaim against the original plaintiff, if the original plaintiff has made a claim against the TPD; and 

v) Impleader claims against persons not previously part of the suit, if these persons may be liable to the TPD for all or part of the TPP’s claim against the TPD. 

(1) Supplemental jurisdiction: All of the above kinds of claims, except permissive counterclaims, fall within the court’s supplemental jurisdiction, and thus need no independent federal subject-matter jurisdictional grounds.

(2) Defenses: A TPD may also raise against the original plaintiff the same defenses that the original defendant could have raised.

b) Claims by original plaintiff: The original plaintiff may assert any claims against the TPD arising out of the transaction or occurrence that is the subject-matter of that plaintiff’s claim against the TPP.] 

i) Jurisdiction: A claim by a plaintiff against the TPD must independently satisfy jurisdictional requirements – supplemental jurisdiction does not apply in this situation. (Example: In a diversity case, the original plaintiff’s claim against the TPD must be supported by diversity between the plaintiff and the TPD, and that claim must satisfy the $75,000 amount in controversy.) 

ii) Dismissal of main claim: If the main claim is dismissed before or during trial, the court has discretion whether to hear the third-party claims relating to it (assuming that these are within the court’s supplemental jurisdiction, as they will be in the case of an ordinary impleader claim).

Watergate Landmark Condominium Association v. Wiss, Janey (ED VA 1987)

129) Facts

a) Condo Association sues RE Agent & Wiss, Janey (engineers)

b) RE Agent crossclaims Wiss, Janey &  third party complaints to Brisk Waterproofing

c) Brisk Waterproofing successfully moves to dismiss on 12(b)(6) motion 

130) Issue

a) Whether the third party claim liability is derivative of Legum’s (RE Agent) liability to Condo Ass. Under Rule 14(a) 

b) Legum does not assert that the work was done negligently; it’s not even part of the main claim. Therefore, no go. 

131) Rationale

a) Barab v. Menford (ED PA 1983): only appropriate in cases where proposed third party D would be liable to original D in the even that the original D is found liable to P. May not be impleaded simply forbeing liable to original P—must be liable to D. “Him, not me” situation does not meet the 14(a) test. 

b) RE & Brisk did not share common duty to the Ass.; acts giving rise to main claim & third party claim are different in time, place, consequence, and injuries to P not indivisible. 

P autonomy v. judicial efficiency: P almost always gets to sue who they want; exceptions under Rule 14 & 19

Non-payment of loan is state law question; TIL is federal question covered under 1331 & 1332

Compulsory Joinder  Rule 19

132) Compulsory joinder: There are certain situations in which additional parties must be joined, assuming the requirements of jurisdiction can be met. Such joinder, specified by Rule 19, is called "compulsory" joinder. The basic idea is that a party must be joined if it would be uneconomical or unfair to litigate a claim without her. 

a) Two categories: There are two categories of parties who must be joined where possible: 

i) "Necessary" parties: The "less vital" group consists of parties: (1) who must be joined if this can be done; but (2) in whose absence because of jurisdictional problems the action will nonetheless be permitted to go forward. These parties are called "necessary" parties. See Rule 19(a).

ii) "Indispensable" parties: The second, "more vital" group consists of parties who are so vital that if their joinder is impossible for jurisdictional reasons, the whole action must be dropped. These are called "indispensable" parties. See Rule 19(b). 

(1) "Necessary" defined: A party is "necessary" – and must be joined if jurisdictionally possible – if the party is not "indispensable" (defined below) and either of the two following tests is met: 

(a) Incomplete relief: In the person’s absence, complete relief cannot be accorded among those already parties; or 

(b) Impaired interest: The absentee has an interest relating to the action, and trying the case without the absentee will either impair the absentee’s interest or leave one of the people already parties subject to multiple or inconsistent obligations.

(2) "Indispensable" defined: If a party meets the test for "necessary" given in paragraph (2) above, but the party’s joinder is impossible because of jurisdictional problems, the court has to decide whether the party is "indispensable." 

(a) Consequence of indispensability: If the party is "indispensable," then the action must be dismissed in that party’s absence.

(b) Factors: When the court decides whether a party is "indispensable," the factors are: (1) the extent of prejudice to the absentee, or to those already parties; (2) the possibility of framing the judgment so as to mitigate such prejudice; (3) the adequacy of a remedy that can be granted in the party’s absence; and (4) whether the plaintiff will have an adequate remedy if the action is dismissed. Rule 19(b).

133) Jurisdiction: Where a non-party is one who must be "joined if feasible," the doctrine of supplemental jurisdiction does not apply to overcome any jurisdictional problems. So if the person who is sought to be joined as a defendant is not diverse with all plaintiffs, or if the claim against that would-be defendant does not meet the amount-in-controversy requirement in a diversity case, the joinder may not take place. 

Helzberg’s Diamond Shops & Valley West Des Moines Shopping Center (8th Circ. 1977)

134) Facts: 

a) Helzberg signed lease with mall stipulating that only 2 other jewelry stores would be in the mall; another store moved in intent on selling jewelry. Helzberg instituted suit seeking preliminary & permanent injunctive relief restraining Valley West’s breach of Lease Agreement. Valley West moved to dismiss (12(b)(7) motion) pursuant to Rule 19 that P failed to join Lord’s as D. Motion was denied

135) Appeal Court: “It is generally recognized that a person does not become indispensable to an action to determine rights under a contract simply because that person’s rights or obligations under an entirely separate contract will be affected by the result of the action”

a) District court concluded Lord’s was a party to be joined if feasible(Rule 19(a)(2)(i); but Lord’s is not subject to personal jurisdiction in WD of MO. 

b) District court then determined if party was indispensable (Rule 19(b)). Is Lord’s absense prejuducial to Lord’s or Valley West? Lord’s: Appeal court says no as it still has all it’s rights & obligations under the lease agreement; Valley West: may have some problems with consistency, it’s not due to the absense of Lord’s but the inconsistency in leases. 

c) What if argument? Speculative 

d) District court invited Lord’s to court, but declined the offer. 

Intervention: Rule 24

136) Intervention generally: By the doctrine of "intervention," certain persons who are not initially part of a lawsuit may enter the suit on their own initiative. The person who intervenes is called an "intervenor." 

a) Two forms: In federal suits, FRCP 24 creates two forms of intervention: 

i) "Intervention of right" (Rule 24(a)); and

ii) "Permissive intervention" (Rule 24(b)).

iii) Distinction: Where the intervention is "of right," no leave of court is required for the party’s entry into the case. Where the facts are such that only "permissive" intervention is possible, it is up to the court’s discretion whether to allow intervention.

b) Intervention of right: 

i) Three tests: A stranger to an existing action may intervene "of right," under Rule 24(a), if she meets all of the three following criteria:  

(1) Interest in subject-matter: She must "claim an interest relating to the property or transaction which is the subject of the action"; 

(2) Impaired interest: She must be "so situated that the disposition of the action may as a practical matter impair or impede [her] ability to protect that interest"; and 

(3) Inadequate representation: She must show that this interest is not "adequately represented by existing parties." 

(4) Note: Even if the outsider cannot meet one or more of these criteria, she may nonetheless automatically intervene under Rule 24(a) if a federal statute gives her such a right. (Example: The U.S. may intervene in any action involving the constitutionality of an act of Congress.) 

(a) Example: P (the U.S. government) sues D, a local Board of Education, charging that D has drawn school boundaries on racially-discriminatory lines. X, the parent of a black public school student attending D’s schools, wants to intervene. Probably X’s intervention will be of right, since X has an interest in the subject-matter, and his ability to bring his own action in the future will be compromised if the U.S. loses the case. X will have to show that the U.S. may not adequately represent X’s interest, which he can do by showing that the U.S. may be pursuing other objectives, such as settling a lot of suits quickly.

(5) Jurisdiction: Independent subject-matter jurisdictional grounds are required for intervention of right in a diversity case. In other words, such intervention does not fall within the court’s supplemental jurisdiction. 

(a) Example: P, from California, sues D, from New York, in a diversity suit. X, from New York, would like to intervene. Even if the court concludes that the requirements of intervention of right are met by X, X cannot intervene because there is no supplemental jurisdiction for intervention of right; after X’s intervention there would have to be complete diversity, and this would not be the case since X and D are both citizens of New York.

c) Permissive intervention: For a person to seek "permissive intervention," she merely has to have a "claim or defense" that involves a "question of law or fact in common" with the pending action. [358] 

i) Discretion: Where the outsider seeks permissive intervention, it is up to the trial court’s discretion whether to allow the intervention. The trial court’s decision – whichever way it goes – is rarely reversed on appeal.

ii) Jurisdiction: Like any intervenor of right, a permissive intervenor in a diversity case must independently meet federal subject-matter jurisdictional requirements. (Example: There must be diversity between the intervenor and all defendants.) 

Natural Resources Defense Counsel v. US Nuclear Regulatory Commission

137) NDRC sued the NRC and the New Mexico Environmental Improvement Agency (NMEIA) seeking injunctive and declaratory relief against both to issue environmental impact statements before licensing uranium mills (procedures regarded as "major federal actions" [like my wanting to put up a 1000 ft tower on my property] The NRC is required by Federal law to issue such statements before licensing uranium mills, but the NRC has entered agreements with the states to permit them to issue the same types of licenses. These state agencies are not required by Federal or state law to issue environmental impact statements.

138) Other parties wished to intervene

a) United Nuclear Corporation (UNC), a company holding a liicense issued by NMEIA, sough intervention, and the court allowed it. None of the parties objected.

b) Kerr-McGee, Anaconda Co., Gulf Oil, Phillips Petroleum, and the American Mining Congress (AMC) also sought intervention as of right. The court denied intervention as of right because it believed their interests were adequately represented by UNC and intervention might result in an unwieldy trial. The court also denied permissive intervention. Kerr-McGee and AMC appealed.

139) Ct. of App. applied the Rule 24(a) three part test

a) Interest: The court concluded the Dst. Ct. imposed a too narrow construction on this test by requiring a direct interest. All the rule requires is a "significantly protectable interest", that being in this case the ability to secure a license.

b) Impact: Yes, a decision would likely affect the interests of the movants, that is, their ability to secure a license. Though their own legal rights would not be affected by this action, the decision would have a practical effect on their rights through stare decisis, though theoretically there would be no res judicata.

c) Adequate representation: UNC is differently situated in that it has already secured a license from NMEIA. There would be a significant possibility that UNC in pursuit of its own interest would "sell out" the movants by reaching a settlement whereby their own license is protected but the prospects for others wishing to obtain licenses would be severely curtailed if not eliminated. (possibility of adverse settlement).

140) The burden to show any inadequacy of representation is on the intervener, but the showing is not difficult to satisfy. All you must show is something different is likely to happen in the absence of the movant that would likely be decisive.

Martin v. Wilkes

141) The plaintiffs in this suit are white firefighters who are charging the defendants (City of Birmingham and the Jefferson Cty. Personnel Board along with intervener Martin petitioners (black firefighters)) with reverse discrimination in violation of Federal statute and the Constitution. The defendants answered by asserting that they had taken the discriminatory acts pursuant to consent decrees reached in 1981 calling for remedial schemes, hiring goals, and promotion goals. The trial court declined to dismiss the case as an impermissible collateral attack on a consent decree, but it allowed them to be used an affirmative defense.

142) The 11th Cir. reversed, refusing to dismiss the suit as an impermissible collateral attack (rejected the doctrine). It held that the Martin plaintiffs were not parties to the earlier action, and they are not bound to those actions to which they were not parties.

143) S.Ct action:

a) Petitioners argued that the Martin plaintiffs failed to intervene in time, and accordingly, they may not now collaterally attack the consent decrees. They should not be permitted to litigate an action against the consent decrees later by sitting on the sidelines and passing up a chance to intervene. They argued that the Martin plaintiffs met all three requirements of Rule 24(a) and therefore had a right to intervene. They argued failure to intervene had a preclusive effect on subsequent challenges. 

b) The S.Ct. refuses to buy the "mandatory intervention" argument; all intervention is voluntary, and failure to intervene carries with it no preclusive effect. It holds up the principle that the legal rights of those persons not parties to an action are not affected by the outcome of the action. The court concludes that the mandatory joinder provisions of Rule 19(a) are the proper procedure to make a judgment or decree binding upon a person. The parties to a lawsuit presumably know better how it will affect the rights of other persons, so they would better know who should be joined into the lawsuit. Any difficulties that would be arise as a result of having the affected parties in the suit is not a result of mandatory intervention or joinder, but because of the broad sweeping nature of the relief they seek. Mandatory intervention would not make matters any less awkward.

144) Congress passed the CRA '91 in 1991, which included a provision intended to overrule this decision, at least with regard to Civil Rights cases. It requires that a would be challenger to a consent decree have had

i) Actual notice of the proposed judgment (from any source), and
ii) A reasonable opportunity to present objection to such judgment or order, or
iii) A persons whose interests were adequately represented in the first action.

b) Otherwise, collateral attacks on consent decrees are prohibited. The statute gives some preclusive effect to failure to intervene.

Class Actions: Rule 23 

145) Definition: The class action is a procedure whereby a single person or small group of co-parties may represent a larger group, or "class," of persons sharing a common interest. 

a) Jurisdiction: In the class action, only the representatives must satisfy the requirements of personal jurisdiction, subject-matter jurisdiction, and venue. (Example: P1 and P2 are the named co-plaintiffs who bring a diversity class action against D. There are 2,000 non-named class members. Only P1 and P2 must meet the requirements of diversity vis-à-vis D, so the fact that many non-named plaintiffs are citizens of the same state as D is irrelevant.) 

b) Binding on absentees: The results of a class action are generally binding on the absent members. Therefore, all kinds of procedural rules (discussed below) exist to make sure that these absentees receive due process (e.g., they must receive notice of the action, and notice of any proposed settlement).

c) Defendant class: In federal practice, as well as in states permitting class actions, the class may be composed either of plaintiffs or defendants. The vast majority of the time, the class will be composed of plaintiffs. 

146) Rule 23 generally: The federal procedures for class actions are spelled out in FRCP 23 

a) Four prerequisites: Four prerequisites (discussed below) must be met before there is any possibility of a class action.

i) Numerosity: The class must be so large that joinder of all members is impractical. Nearly all class actions involve a class of at least 25 members, and most involve substantially more (potentially tens of thousands). The more geographically dispersed the claimants are, the fewer are needed to satisfy the size requirement.

ii) Commonality: There must be "questions of law or fact common to the class." This is seldom a problem. 

iii) Typical claims: The claims or defenses of the representatives must be "typical" of those of the class. This requirement of "typicality" is also rarely a problem. 

iv) Fair representation: Finally, the representatives must show that they can "fairly and adequately protect the interests of the class." Thus the representatives must not have any conflict of interest with the absent class members, and they must furnish competent legal counsel to fight the suit. 

b) Three categories: Once these prerequisites are met, a class action will still not be allowed unless the action fits into one of three categories, represented by Rule 23(b)(1), 23(b)(2), and 23(b)(3). 

i) Three categories: As noted, there are three categories of class actions, all of which must meet the four prerequisites listed above. They are covered in Rules 23(b)(1), 23(b)(2) and 23(b)(3). 

(1) 23(b)(1) actions: The first of the three categories, 23(b)(1), applies to situations similar to the circumstances requiring the joinder of necessary parties under Rule 19. 

(a) Test: A class action is allowed under 23(b)(1) if individual actions by or against members of the class would create a risk of either: (a) inconsistent decisions forcing an opponent of the class to observe incompatible standards of conduct (Rule 23(b)(1)(A)); or (b) the impairment of the interests of the members of the class who are not actually parties to the individual actions (23(b)(1)(B)).

(i) Example: Taxpayers residing in City XYZ are unhappy with a municipal bond issue by XYZ. Some taxpayers want the issue declared invalid; others want merely to have the terms of the issue changed. If each taxpayer brought his own action, as the result of one suit XYZ might have to refrain from floating the issue altogether, but as the result of the other suit might just be forced to limit the size of the issue. XYZ thus faces a risk of incompatible standards of conduct. Therefore, a Rule 23(b)(1) action would be suitable on these facts.

(b) No opting out: Members of the 23(b)(1) class may not "opt out" of the class. Any absentee will therefore necessarily be bound by the decision in the suit.

(c) Mass tort claims: Courts are increasingly allowing use of the 23(b)(1) class action in mass tort cases, where there are so many claims that D may be insolvent before later claimants can collect. See the further discussion of this topic infra.

(i) Example: Tens of thousands of women may have been injured by breast implants manufactured by D. If each brings an individual suit, D’s financial resources may be exhausted, leaving nothing for those who bring suit later. A federal court might therefore hold that a 23(b)(1) action is suitable for determining, once and for all, whether D sold a defective device and whether it typically caused a certain type of medical injury. Each P would then have a separate claim on causation and damages only. 

(2) 23(b)(2) actions: The second category, 23(b)(2), allows use of a class action if "the party opposing the class has acted or refused to act on grounds generally applicable to the class, thereby making appropriate final injunctive relief or...declaratory relief with respect to the class as a whole." In other words, if the suit is for an injunction or declaration that would affect all class members, (b)(2) is probably the right category. 

(a) Civil rights case: The main use of 23(b)(2) is for civil rights cases, where the class says that it has been discriminated against, and seeks an injunction prohibiting further discrimination. (Example: A class action is brought on behalf of all black employees of XYZ Corp., alleging that executives of XYZ have paid them less money and given them fewer promotions than white employees. The suit seeks an injunction against further discrimination, as well as money damages. This would be an appropriate suit for a 23(b)(2) class action.) 

(b) No opt-out: Members of a 23(b)(2) class may not "opt out" of the class. See Rule 23(c)(3).

(3) 23(b)(3) actions: The final type of class action is given in Rule 23(b)(3). This is the most common type.  

(a) Two requirements: The court must make two findings for a (b)(3) class action: 

(i) Common questions: The court must find that the "questions of law or fact common to members of the class predominate over any questions affecting only individual members..."; and 

(ii) Superior method: The court must also find that "a class action is superior to other available methods" for deciding the controversy. In deciding "superiority," the court will consider four factors listed in 23(b)(3), including: (1) the interest of class members in individually controlling their separate actions; (2) the presence of any suits that have already been commenced involving class members; (3) the desirability of concentrating the litigation of the claims in a particular forum; and (4) any difficulties likely to be encountered in the management of a class action.

(b) Securities cases: (b)(3) class actions are especially common in securities fraud cases, and in antitrust cases.

(c) Mass torts: (b)(3) actions are sometimes brought in mass tort cases (e.g., airline crashes) and mass product liability cases (e.g., mass pharmaceutical cases). But many courts still frown on (b)(3) class action status for such suits, because individual elements typically predominate. 

c) Requirement of notice: Absent class members (i.e., those other than the representatives) must almost always be given notice of the fact that the suit is pending. [337 - 338] 

i) When required: The Federal Rules explicitly require notice only in (b)(3) actions. But courts generally hold that notice is required in (b)(1) and (b)(2) actions as well. 

(1) Individual notice: Individual notice, almost always by mail, must be given to all those class members whose names and addresses can be obtained with reasonable effort. This is true even if there are millions of class members, each with only small amounts at stake.

(2) Publication notice: For those class members whose names and addresses cannot be obtained with reasonable effort, publication notice will usually be sufficient.

ii) Contents: The most important things notice does is to tell the claimant that he may opt out of the class if he wishes (in a (b)(3), but not (b)(1) or (b)(2), action); and that the judgment will affect him, favorably or unfavorably, unless he opts out.

iii) Cost: The cost of both identifying and notifying each class member must normally be borne by the representative plaintiffs. If the plaintiff side is unwilling to bear this cost, the case must be dismissed. 

d) Binding effect: Judgment in a class action is binding, whether it is for or against the class, on all those whom the court finds to be members of the class. [338] 

i) Exclusion: In the case of a (b)(3) action, a person may opt out, i.e., exclude himself, from the action, by notifying the court to that effect prior to a date specified in the notice of the action sent to him. A person who opts out of the action will not be bound by an adverse judgment, but conversely may not assert collateral estoppel to take advantage of a judgment favorable to the class. (Absent class members in (b)(1) and (b)(2) actions do not have the right to opt out and thereafter bring their own suit.) 

e) Amount in controversy: Only the named representatives of a class have to meet the requirements of diversity and venue. However, every member of the class must satisfy the applicable amount in controversy requirement. 

i) Diversity: Thus in diversity cases, each member of the class must have more than $75,000 at stake. This obviously makes diversity class actions difficult to bring (but has not stood in the way of such actions in mass-tort cases).

ii) Federal question suits: In federal question cases, there is no general amount in controversy requirement, so the problem does not arise.

f) Certification and denial of class status: Soon after an action purporting to be a class action is brought, the court must decide whether to "certify" the action. By certifying, the court agrees that the class action requirements have been met, and allows the suit to go forward as a class action. If the court refuses to certify the action: 

i) Continued by representative: The suit may still be continued by the "representatives," but with no res judicata effect for or against the absent would-be class members. Usually, the representatives will not want to proceed on this non-class-action basis. 

ii) Sub-class: Alternatively, the suit may be continued by a sub-class of the original class. If so, res judicata extends to the members of the sub-class, but not to the other members of the original class. 

iii) No appeal: The denial of class action status may not be immediately appealed, because it is not deemed to be a "final order." 

g) Settlements: Any proposed settlement of the class action must be approved by the court. FRCP 23(e). The court will approve the settlement only if it is convinced that the interests of the absent class members have been adequately protected (e.g., that settlement is not being urged by greedy contingent-fee lawyers who will pocket most of the settlement money). 

i) Notice requirement: If the class has already been certified, notice of any proposed settlement must be given to each class member.

h) Attorneys’ fees: The court may award reasonable attorneys fees to the lawyers for the class. These fees are generally in rough proportion to the size of the recovery on behalf of the class. 

i) Federal statute requires: In the usual case of a class action brought under a federal statute, attorneys fees may be awarded only if a federal statute so provides. [Alyeska Pipeline Service Co. v. Wilderness Society.] Congress has authorized attorneys fees for many important federal statutes that are frequently the subject of class action suits (e.g., civil rights and securities law).

Rule 23(f) appeals does not conform with statutes 1291 & 1292. Why not? Look at 2072, which allows the SJC to treat some things that look they’re not final as final. Why does the SJC allow appeal on this? Makes the difference as to whether lawyer would take it. 

Adequacy of representation: Hansberry v. Lee

147) The Hanberrys sought to challenge a racially restrictive covenant on their property that would have the effect of barring them from living there. The defendants claimed that the Hansberrys rights were bound by the case Burke v. Kleinman in which the plaintiffs as a class got the covenant upheld as valid. In that case, the defendants stipulated, albeit falsely, that 95% of the surrounding owners had signed on to the covenant when in reality only 54% had. Since the Hanberrys predecessors in title were members of the Burke plaintiff's class, the defendants argued that the Hanberrys were bound by that stipulation (plea of res judicata). The IL courts agreed with the Lee's and upheld the covenant. The Hansberrys claimed that making that decision binding upon them violated the DPC.

148) The S.Ct. agreed with the Hansberrys. 

a) Though the court recognizes that members of a class may be bound by a class action to which they are not named parties under certain circumstances (4 conditions page 538), it also rejects Lee's argument that the class is defined as property owners under the covenant. 

b) The Court holds that it is wrong to lump those who want the agreement enforced and those who want it invalidated into 1 group and assume the interests of all were adequately represented. 

c) The court finds that the Hansberrys' interests were not adequately represented, and so the class action cannot bind them.

149) If we take Hansberry literally, there will always be someone who is a member of a class who is not named and who has contrary interests. Will that person be bound by the class action? (taxpayer suits) The BOP will be on the party

150) Suppose Burke were not a class action but was decided the same way. Since the Hansberrys' rights derived from their predecessors in title, and they were the plaintiffs in the Burke case. Accordingly, it seems like in that situation there would be res judicata, and the case would have to be dismissed.

Remedies and damages

Substitutionary remedies: Usually CASH

Compensatory Damages

US v. Hatahley, (1958) p320

151) US agents rounded up and sold Navajo cattle to a glue factory before a dispute over grazing lands had been adjudicated.

152) On review of the district court's opinion

a) Value of the lost animals = Cost of comparable animals + training costs.

b) Loss of use damages = loss of profits until such time as a reasonable person would have replaced the animals.

c) Pain and suffering damages are individual damages and cannot be assessed collectively.

153) [Different culture]

a) They might have not been able to get a loan to procure replacement animals

b) They might not have wanted to get a loan: not in their culture to do so.

c) Monetary damages are placed on something with no monetary value in that culture. 

d) Market value is not the same as exchange value

e) Conflict re: how quickly a prudent person would replace the animals; this assumes $$ to replace animals.

Other forms of damages

154) Liquidated damages for breach of contract: decided beforehand what damages for breach are to be (specified in the contract) subject to certain limitations, like statutory limitations.

155) Punitive damages for willful, malicious, or purposeful conduct (intentional torts, etc.). SJC struggles with this one in Browning –Ferris Ind. V. Kelco Disposal in challenge to constitutionality and DPC

156) Specific remedies (as opposed to substitutionary)

a) Replevin, ejectment, specific performance, injunctions, etc.

b) Dispensed through the equity power of courts derived from the Chancery court (Usually, though not always.)

c) Equitable remedies

i) Injunctions- non-compliance by contempt proceedings.

ii) Constructive trust; rescission/cancellation of contract; accounting of D; quiet title or remove clouds from title. 

d) Legal remedies

i) Replevin; ejectment; writ of mandamus; habeas corpus

e) In order to seek an equitable remedy, the remedy at law must be inadequate (remedial hierarchy) or that P’s harm is not irreparable. 

i) Injunctions can also be too effective and interfere with other rights (speech)

Honda Motor Co. v. Obeg, (1994), p323

· Judgment awarded to P for nearly 1M & 5M in punitive damages; D, relying on Pacific Mut. Life Ins. Co. v. Haslip (Constitution imposes limits on punitive damages awards) appeals stating that (1) the amount violates DPC of 14 and that (2) OR lack power to correct excessive verdicts

· SJC review justification: (1) judicial review of punitive damages has been a safeguard against excessive verdicts; (2) OR has no procedure for setting aside or reducing awards; (3) lack of procedure of well-established common law raises presumption of violation of DPC; (4) Court finds these factors violates DPC

· What was excised from the case: there were other procedures as safeguards for $$ damages: (1) no more than what’s stated in the complaint; (2) higher standard of proof required; (3) jury instruction consistent with Haslip. 

BMW of North America v. Gore (1996), p326

· Is 2M damages too much for acid rain cars? SJC grants certiorari to illuminate “character of standard that will identify unconstitutionally excessive awards.” Court looks at

· Degree of reprehensability in nondiclosure

· Disparity betweeen harm/potential harm and punitive damage award

· Difference b/t this remedy and comparable cases 

· Court finds the amount would infringe on policy choices of other states. Standard: (1) conduct subject to punishment; (2) severity of penalty. Court finds for D: (1) harm was only economic; (2) disparity in harm/potential harm v. award; (3) difference between this penalty and others in similar cases civil or criminal. 

Sigma v. Harris (E.D. Mo 1985), p 334

157) D signed a restrictive covenant barring him from working for a competitor for 2 years after separation and never to divulge any of Sigma's proprietary secrets as to their procurement process. D quit and started working for ICN, one of Sigma's competitors, almost immediately.

158) Sigma sought and got a TRO and eventually a permanent injunction. How to determine if injunction is appropriate: 

a) Balance of hardships b/t p&d

b) No other adequate legal remedy ($). Court takes into account various factors re: $ solution (too late, better solution, etc.)

159) The court adjudged the covenant to be valid. Requirements for validity

a) Reasonably necessary to protect E’s legitimate interest (loss of 40+ year competitive edge in which co. has little recourse v. D, who voluntarily signed non-compete)

b) Must be reasonable in time; cannot be permanent

c) Must be reasonable in geographic scope.

160) After a balancing of the hardships and equities, the court granted the permanent injunction, but allowed Harris to divulge what he learned at Sigma after such time that ICN could have learned the same thing. There was a significant possibility of irreparable harm, and so equitable relief was warranted (the legal remedy, probably some sort of cash damages, would have been inadequate.).

a) Injunctions must be worded precisely, or you can run into problems.

b) Mandatory injunctions are rare: can run into 13th amendment (involuntary servitude) problems.

Declaratory Judgment

· Federal Declaratory Judgment Act permits individuals to file suit to get a declaration of their rights. Governed by Rule 57

· No remedial hierarchy: can bypass any legal remedies.

· Problems in clashing with "cases and controversies" doctrine.

· Converts parties who would be defendants into plaintiffs, and vice versa. Also, jurisdictional squabbles ("arising under" jurisdiction)

· Shifting burdens of proof

Attorney’s fees FR 68, FR 54(d)(1)

The “American” Rule, insurance and contingent fees, 

161) Each party pays for their own fees (v. English Rule, in which losing party pays for both).

a) cons: D will have to pay, even if innocent; P won’t bring public policy or small claims cases forward (cost of fees would be more than amount of damages, if any)

b) pros: P not discouraged to bring cases forward by burden of paying all Pay own fees through $$, insurance, contingency fees, fee-shifting interplay b/t § 1988, Rule 68, Rule 54

162) 42 U.S.C. § 1988 –  (cb354): “In any action or proceeding to enforce . . . [various listed civil rights statutes] . .  . , the ct., in its discretion, may allow the prevailing party, other than the U.S., a reas. atty’s fee as part of the costs.”

a) Applies to various civil rights statutes such as § 1983

b) Mechanism that opens door to ct. for all civil rights actions

c) If you win, entitled to fees – in ct’s discretion: “reas. atty’s fees as part of the costs.” “prevailing party”: would believe it could be whoever wins, but cts have interpreted it as only prevailing Ps because §§ 1983 and 1988 designed to get civil rts. cases into ct., would dissuade them to have to pay fees

163) contingent fee: lawyer agrees to forgo fee entirely if no recovery; eliminates P’s risk of paying legal fees if loses cause successful clients to bear part of costs attributable to he unsuccessful clients (cost-spreading).

164) every lawsuit has some public subsidy, whether through legal aid or not: amt. necessary to maintain the judicial establishment – judges’ salaries to electricity bills for the courthouses.


165) From Fee Spreading to Fee Shifting

a) The Common Fund – drew legal fees from amt. of $ they get from similarly situated class of people. P wins and thereby benefits others in that situation; they have to help pay for atty’s fees.

b) By Contract – in contractual agreements, parties provide that if litigation arises, loser will pay winner’s fees

c) By Common Law – U.S. S. Ct. decided not to create generalized common law shifting fees in public interest cases, but said that legislature is free to do so.

d) By Statute – Fee shifting statute CHANGES the American Rule. Cal Code – if P brings case around enforcement of important right AND that affects the public interest, then get fees from party who lost. Plus 42 U.S.C. § 1988, other state codes

Fee Shifting and Settlement

Rule 68. Offer of Judgment.

At any time more than 10 days before trial begins, D can serve P an offer to allow judgment to be taken against D for $ or prop. or other relief. If accepted w/in 10 days, can file and clerk will enter judgment. Offer not accepted will be withdrawn. 

***If the final judgment is not more favorable than the offer, the offeree must pay the costs incurred after the making of the offer. Offer made but not accepted does not preclude subsequent offer. 


– 28 U.S.C. § 1920 dictates what “costs” are – does not include atty’s fees


– Rule 68 is only costs w/out fees


– creates incentives for Ds to make settlement offers, incentives for Ps to accept.

Rule 54. Judgments; Costs.

(d) Costs; Attorney’s Fees

(1) Costs Other than Attorney’s Fees. Except when statute or rule [esp. Rule 68, pre-judgment offer] say, costs other than atty.’s fees shall be given as of course to the winning party unless ct. otherwise directs.

Separating Lawyer and Client

Evans v. Jeff D.(S.Ct. 1986), cb358

166) FACTS: Lawyer worked for Idaho Legal Aid Society, representing handicapped children in case 

167) against State of Idaho. D says: “we’ll give you everything your party wants, but we can’t pay for legal fees. Lawyer accepts, says it’s an ethical obligation to clients. Dist. Ct. reviews under Rule 23(e), rejected ethical underpinnings of lawyer’s arg. Civil Rights Attorney’s Fees Act (§ 1988) says ct. may allow prevailing party reas. atty’s fees. 

168) QUESTION: Did the Dist. Ct. have a duty to reject the consent decree b/c it waived the atty’s fees – must atty’s fees be assessed?

169) HOLDING: District Ct. has the power to refuse to award fees. It is not unethical for the D to make an offer waiving attorney’s fees. Fees Act, not ethical obligations, rule here. Fees Act does not support proposition that Congress intended to ban all fee waivers. Ct. was not abusing discretion.

Provisional remedies

Pre-Judgment
FR 65, U.S. Const. Amend. XIV

Rule 65. Injunctions.

170) Preliminary Injunction. 

a) Notice. Adverse party must receive notice.

b) Consolidation of Hearing with Trial on Merits. Before or after commencement of the hearings of an appl. for prelim. injunc., ct. may order trial of action on the merits be advanced and consolidated w/ hearing of the appl. Even if not done, evid. rec’d on appl. which would be admissible at trial becomes part of the record on the trial and need not be repeated.

171) Temporary Restraining Order; Notice; Hearing; Duration. TRO may be granted w/o written/oral notice ONLY IF (1) clearly appears that immediate and irreparable injury loss or damage will result before opposing party can be heard; AND (2) applicant’s atty certifies the efforts which have been made to give notice and the reasons why notice should not be req’d. Every TRO shall be endorsed w/ date and hour and shall expire w/in no more than 10 days, UNLESS court extends time OR unless party against whom directed consents. If granted w/o notice, motion for hearing shall occur ASAP and when motion comes on party shall proceed w/ appl. for preliminary injunc. If party doesn’t do so, ct. shall dissolve the TRO. On 2 days’ notice , adverse party may appear and move for dissolution or modification.

172) Security. No restraining order or prelim. injunction shall issue w/o giving of security for payment of costs/damages as may be incurred or suffered by any party who may wrongfully restrained. 

173) Form and Scope of Injunction or TRO.

174) Preliminary Injunctions and Temporary Restraining Orders (difference b/t prelim. injunction and permanent injunction (in Sigma case). 

175) BEFORE INGLIS: 

a) prelim test: 

i) irreparable injury; 
ii) likelihood of success on the merits; 
iii) balancing of harm;
iv) in the public interest.  

b) perm. test: 

i) balancing harms;

ii) no adequate legal remedy

prelim. requires “likelihood of success on the merits;” in perm., already know who’s won.

trying to maintain status quo during period of injunction – must determine success (can have irrep harm on D if granted easily)
176) AFTER INGLIS: Alternative prelim. test:


a) EITHER (1) probable success and possibility of irreparable injury 

b) OR (2) serious questions were raised and the balance of hardships tips sharply in movant’s favor
c) (also stated as: “If the harm that may occur is sufficiently serious, it is only necessary that there be a fair chance of success on the merits.”)

Inglis & Sons v. ITT, 1976, p 364

177) Inglis charged ITT with antitrust violations and unfair competition. It sought a preliminary injunction to keep ITT from selling house brand bread below cost.

a) District court's test:

i) Will plaintiff suffer irreparable harm?

ii) Will plaintiff probably win on the merits?

iii) Do the balance of equities favor the plaintiff?

iv) Is granting the injunction in the public interest?

b) The district court denied the injunction after applying these tests.

178) Ct. of appeals: adds an additional test

a) No abuse of discretion on the part of the district court judge

b) But, he neglected to apply an additional test

i) Does the plaintiff have the combination of probable success, and

ii) Is there a possibility of irreparable harm, or

iii) Does the balance of hardships tilt in the plaintiff's favor?

179) In cases where the preliminary injunction effectively ends a dispute, the court should expedite the process and hold a trial as soon as possible. Consolidation of hearing and trial on merits (Rule 65(a)(2)).

Temporary restraining orders: Rule 65(b)

· A ten day order stopping a certain activity pending a hearing. It can be issued at an expedited hearing and without notice under certain circumstances. Also, plaintiff must post a bond to compensate the defendant for any damages if the TRO was not warranted. 2 requirements

· From an affidavit or a verified complaint it appears that irreparable harm is likely

· Certification in writing of the efforts to give notice and reasons for not requiring notice. 

· If both these conditions are met to the court's satisfaction, it can grant a TRO without notice to the defendant.

· At a subsequent hearing, the judge will decide whether or not to convert the TRO into a preliminary injunction.

Provisional remedies and the Due Process clause

Constitutional claim under the 14th Amendment requires 3 elements: (1) property interest; (2) state action; (3) deprivation. State agents seized something w/ prop. interest. Process by the state: writ of replevin filed w/ conclusory form “entitled to writ;” take property, then person gets notice at some time; after 3 days, post bond.

Balance process interests: 

(a) accurate determination (rt. to challenge) – P
(f) harm (balance both) – P  



(b) fast action – D 



(g) power in negotiation settlement 

(c) expense



(h) rt. to a process/fairness/order

(d) privacy – P 



(i) arbitrary (Goldberg v. Kelly) – P 

(e) judicial efficiency – D 
(j) value of day in court/oppty. to be heard day in court can lead to more accurate results, but loses judicial efficiency (competing interests)

In Fuentes, who owned property? D had title but P paid ¾ and had possession

value of free enjoyment of what’s theirs w/o gov’t interferences – not that simple
Fuentes v. Shevin, 1972, p 369

180) FL and PA replevin statutes allowing replevin without notice or a hearing- hearing comes later in FL, but might not come at all in PA. Situation: $600 worth of goods, $400 paid of, dispute with P over servicing. P fills out form with clerk of court and clerk issues the writ; P posts security bond of double value.

a) Violated DPC: right to possess is a property right that cannot be deprived without:

i) Notice

ii) Hearing

iii) DPC requires both out of fairness to the parties involved.

b) State might have a compelling interest in seizing property that is likely to sprout legs and leave the jurisdiction, but interest short of that is not likely to be deemed compelling. Boddie v. Connecticut (unless some valid government interest is at stake). 

c) Since seizures under the replevin statutes constitute state action, those actions fall under the scope of the DPC. The DPC does not extend to private conduct, so private repo men are not covered by this decision.

d) Mitchell v. Grant: S.Ct upheld LA's replevin statute. It distinguished Fuentes in several respects

i) A judge issued the replevin order, not a clerk, so the opportunity for judicial oversight is much higher.

ii) Required affidavit recited more facts.

iii) Provisions for immediate post-seizure hearing.

iv) Damages for wrongful replevin

v) More judicial supervision over the replevin process.

181) The DPC establishes no absolutes. If there were a danger that a chattel was about to sprout legs and leave the jurisdiction, a TRO obtained without notice and a hearing might be acceptable under the DPC as warranted because the situation would not admit of delay.

182) An ex parte hearing for a TRO might not violate the DPC under certain circumstances. The judge might be able to act as the absent party's advocate.

183) Ex parte + judicial supervision would likely pass constitutional muster.

184) The Court reaffirmed Fuentes in North Georgia Finishing v. DiChem, leaving many observers confused about what the law is in this area (no coherent rule)

Rule 26(b)

Rule 26(b)(1):

185) Parties may seek and obtain discovery "regarding any matter not privileged, which is relevant to the subject matter involved in the pending action...It is not ground for objection that the information sought will be inadmissible at trial if the information sought appears reasonably calculated to lead to the discovery of admissible evidence."

186) The court shall limit the use of discovery if

a) The discovery is unreasonably cumulative or duplicative, or can be obtained from a less costly, inconvenient, or burdensome source, or

b) Seeker has had ample opportunity to discover the information sought

c) The discovery sought is unduly burdensome or expenses given the needs of the case, amount in controversy, and the importance of the issues to be decided.

Rule 26. General Provision Governing Discovery; Duty of Disclosure. 

(a) Required Disclosures; Methods to Discover Additional Matter. 

(1) Initial Disclosures. Party shall provide: 

d) name, address, telephone number of any ind. likely to have discoverable info. relevant to disputed facts alleged w/ particularity in the pleadings

e) copy of all documents, data compilations, tangible things that are relevant to disputed facts alleged w/ particularity in the pleadings

f) computation of any category of damages claimed, making available for inspection and copying as under Rule 34 the docs on which such computation is based

g) for inspection and copying as under Rule 34 any insurance agreement 

Shall be made w/in 14 days after the meeting of the parties under subdivision 26(f)

If joined after the Rule 26(f) conference, then the party has 30 days to make disclosures

187) Disclosure of Expert Testimony

a) shall disclose identity of any person who may be used at trial to present evidence

b) W/ regard to expert testimony – disclosure shall be accompanied by a written report prepared and signed by the witness, which shall contain: complete statement of all opinions to be expressed and basis/reasons; data or other info considered in forming opinions; exhibits as a summary or support; qualifications of the witness, including all publications over the last 10 years; compensation to be paid for study/testimony; listing of other cases in which witness has testified. 

c) disclosures shall  be made at the time/in the sequence directed by the ct. In the absence of directions, at least 90 days before trial.

188) Pretrial Disclosures. In addition, party shall provide: 

a) name, address, phone number of those who will present and those who may be called

b) designation of witnesses whose testimony is expected to be presented by means of deposition

c) approp. identification of each doc./exhibit, designating if party expects to offer/may offer as test.

Disclosures must be made at least 30 days before trial unless otherwise directed. W/in 14 days thereafter, party may serve and file list disclosing (i) any objections to the use under Rule 32(a) of a deposition under (B) and (ii) any objection that may be made about materials under (C).

189) Form of Disclosures; Filing.

190) Methods to Discover Additional Material. May obtain disc. through: depositions (oral or written); written interrogatories; production of documents/things or perm. to enter land under Rule 34 or 45(a)(1)(C); physical and mental exams; requests for admission.

(b) Discovery Scope and Limits. 

191) In General. May obtain disc. regarding any matter, not privileged, which is relevant to the subject matter involved in the pending action. Tangible things. Need not be admissible at the time of trial if appears to be reas. calculated to lead to disc. of admissible info.

192) Limitations. Ct. may alter limits. Limited if (i) unreas. cumulative or duplicative, obtainable from some other source that is more convenient, less burdensome, less expensive; (ii) party seeking has had ample oppty. to obtain info sought; (iii) burden/expense of proposed disc. outweighs its likely benefit.

193) Trial Preparation; Materials. may obtain things prepared in anticipation of litigation only upon showing substantial need AND that party is unable w/o undue hardship to obtain by other means. Ct. shall protect against disclosure of mental impressions, conclusions, opinions, or legal theories of an atty. or other representative of the party concerning litigation.

194) Trial Preparation: Experts. 

a) A party may dispose any person identified as expert whose opinions may be presented. If report req’d, depos. must take place after report provided.

b) Party may, through interr. or depos. discover known facts/opinions of expert retained in prep. For trial and who is not expected to be called as witness only as provided under Rule 35(b) OR upon showing of exceptional circumstances that party can’t obtain info through other means.

c) Unless manifest justice would result, (i) ct. shall require party seeking disc. pay expert reas. fee for time spent responding to disc.; and (ii) w/ respect to disc. under (b)(4)(B) ct. shall req. party seeking disc. to pay  other party fair portion of expenses in obtaining facts/opinions from experts.

195) Claims or Privilege or Protection of Trial Preparation Materials. When party withholds info discoverable claiming privilege or subject to protection as trial prep. material, party shall make claim expressly and describe nature of docs. to enable other parties to assess applicability of privilege or protection. 

(c) Protective Orders.

196) Ct. may make any [protective] order which justice requires to protect party/person from annoyance, embarrassment, oppression, or undue burden/expense, including . . . If motion denied in whole or in part, ct. may order party to provide disc. Rule 37(a)(4) applies for expenses incurred in relation to the motion.

(d) Timing and Sequence of Discovery. 

197) Party may not seek disc. before meeting/conference described in (f). Unless ct. orders otherwise, methods may be made used in any sequence.

(e) Supplementation of Disclosures and Responses. 

198) Party who has made disclosure under (a) or responded to request for disc. is under a duty to supplement or correct the disclosure or response to include info thereby acquired. 

i) Party is under a duty to supplement disclosures under (a) if party learns that material is incomplete or incorrect. With respect to testimony of expert under (a)(2)(B) duty extends both to info in report and info from deposition and other changes shall be disclosed by the time disclosures under (a)(3) are due.
ii) Party under a duty seasonably to amend a prior response to interr., request for prod., request for admission if party learns that response in material is incorrect or incomplete.

 (f) Meeting of Parties; Planning for Discovery.  

199) Parties shall, ASAP or at least 14 days before scheduling conference is held or a scheduling order is due under 16(b), meet to discuss nature and basis of their claims and defenses and possibilities for a prompt settlement or resolution , or to make/arrange for disclosures req’d by  (a)(1), and to develop proper disc. plan. Plan shall include parties’ views and proposals concerning:

i) what changes should be made in timing, form, or req’ment for disclosures under (a), including statement as to when disclosures under (a)(1) were made or will be made;

ii) subjects on which disc. may be needed, when completed, whether in phases or limited to issues;

iii) what changes shall be made in limitations on disc. imposed under these rules or by local rule;

iv) any other orders that should be entered by the ct. under (c) or under Rules (b) and (c). 

Attys are jointly responsible for arranging and being present at the meeting, attempting to agree on proposed disc. plan, and submitting a written report outlining the plan to the ct. w/in 10 days after the mtg.

(g) Signing of Disclosures; Discovery Requests, Responses, and Objections. (RULE 11 FOR DISCOVERY)
200) Every disclosure under (a)(1) or (a)(3) shall be signed – constitutes a certification that to the best of signer’s knowledge, info., and belief formed after a reas. inquiry, disclosure is complete and correct as of time it is made.

201) Every disc. request, response, or objection shall be signed. – constitutes a certification that to the best of signer’s knowledge, info., and belief formed after a reas. inquiry, request, response, or objection is:

a) consistent w/ rules & warranted by good law or a good faith arg. for extension, modif., or reversal

b) not interposed for improper purpose, such as to harass or cause delay or needless increase in cost

c) not unreas. or unduly burdensome or expensive, given series of factors

If request, response, or objection is not signed, shall be stricken unless signed promptly 

202) If w/o substantial justification a certification made in violation of this rule, the ct., upon motion or upon its own initiative, shall impose an appropriate sanction. may include order to pay reas. expenses incurred b/c of violation, including reas. atty’s fee.

Blank v. Sullivan & Cromwell, 1976, p487

203) The plaintiffs were female lawyers who were denied jobs at the defendant law firm. They requested information concerning the defendant's partner promotion practices. 

204) Defendant objected that the requested information was irrelevant, and the court initially sided with the defendants.

205) On reconsideration, the court held that the requested information was "relevant to the subject matter" of the dispute, and thus it fell under Rule 26(b)(1). The defendant's promotion practices could shed light on their hiring practices. After all, they are attempting to show pattern or practice, and so all the defendant's employment practices are subject to scrutiny.

Steffan v. Cheney, 1990, p489

206) Steffan was a midshipman at the naval academy who was forced out after admitting he was a homosexual. While suing the Navy to be readmitted, he refused to answer an interrogatory inquiring into any homosexual activity he may have engaged in while at the Naval Academy. The Navy countered that he was seeking reinstatement, and the information was relevant to any decision to reinstate him or not.

207) The court disagreed. It held that if he was dismissed unlawfully from the Naval Academy, then in the eyes of the law he is still a member of the Navy; he would have not have been dismissed in the first place, so reinstatement would not be necessary. 

208) If Steffan was right, then his discharge would be expunged. Accordingly, the information could not lead to the discovery of admissible evidence, and sanctions under 37(b)(2) would not apply.

Can these two cases be reconciled?

· Blank seems to accept a broad notion of what is discoverable: anything relevant to the subject matter that might lead to the discovery of admissible evidence.

· Steffan is much more limited: Ct. limits discovery by disallowing inquiries into his homosexual behavior (irrelevant to question if he had been unlawfully discharged). Reinstatement not needed if he was unlawfully discharged.

· Distinguishing the cases:

· Blank: Clearly admissible evidence (alleging pattern or practice)

· Steffan: Tied too closely to reinstatement, which was not at issue.

Privilege

209) Privilege is a sphere of evidence law protecting certain communications as confidential, inadmissible, and undiscoverable. Persons may not be compelled to divulge privileged information Communications between

a) Lawyer-client

b) Doctor-patient

c) Priest-penitent

d) Self-incrimination

210) Privacy is NOT a privilege, but the courts may weigh relevancy with invasions into privacy. The court can declare certain invasions of privacy as unduly burdensome, annoying, or embarrassing; Protective orders can be issued to bar discovery of that area.

211) Considerations

a) Relative strengths and abilities of party of develop the information on its own (single person vs. corporation)

b) Two devices can be used to limit discoverable material/limiting the scope of discovery

c) Rule 26(b)(1): Relevancy to subject matter/calculated to lead to the discovery of admissible evidence.

d) Rule 26(c): Protective orders

e) In seeking information about a person's financial worth, the court will permit a limited inquiry (tax returns usually)

f) Insurance coverage is discoverable under Rule 26(b)(2).

g) Though this information is not admissible, the courts will allow its discovery if only to facilitate settlements.

Surveying Discovery: Procedures and Methods

Required Disclosures (Rule 26(a)), cb496

disclosures req’d w/in 10 days – names of witnesses, descriptions of docs, calculations of damages, copies of insurance policies. Once exchanged (usu. after Rule 26(f) mtg.), parties may request additional info. using other methods (see Rule 26(d) – MUST be after 26(f) mtg.). 

212) Timeline: Rules 4, 16(b), 26(a)(1), 26(f)

a) D served.

b) D “appears” – some indication that D is in lawsuit.

c) Rule 16(b) – w/in 90 days of D’s appearance, 120 days after service, judge shall hold scheduling conference to discuss how disc. and other pretrial matters shall proceed.

d) Rule 26(f) – parties must meet w/ each other ASAP, at least 14 days before scheduling conference.

e) Rule 26(a)(1) – parties, at meeting or w/in 10 days after, must exchange disclosure lists

213) Characteristics: The various forms of discovery (depositions, interrogatories, requests to produce, requests for admission and requests for examination) have several common characteristics: 

a) Extrajudicial: Each of these methods (except requests for physical examination) operates without intervention of the court. Only where one party refuses to comply with the other’s discovery request will the court intervene. 

b) Scope: The scope of discovery is the same for all of these forms: the material sought must be relevant to the subject matter for the suit, and unprivileged. 

c) Signature required: Every request for discovery of each of these types, and any response or objection to discovery, must be signed by the lawyer preparing it. Rule 26(g) 

d) Only parties: Each of these types – except for depositions – may only be addressed to a party. Depositions (whether upon oral or written questions) may be addressed to either a party or to a non-party who possesses relevant information. 

214) Oral depositions: After the beginning of an action, any party may take the oral testimony of any person thought to have information within the scope of discovery. This is known as an oral deposition. Rule 30. 

a) Usable against non-party: Not only parties, but any non-party with relevant information, may be deposed. 

b) Subpoena: If a non-party is to be deposed, then the discovering party can only force the deponent to attend by issuing a subpoena under Rule 45(a)(1)(C). This subpoena must require the deposition to be held no more than 100 miles from the place where the deponent resides, is employed, or regularly transacts business in person. Rule 45(c)(3)(A)(ii). 

c) No subpoena for party: If a party is to be deposed, a subpoena is not used. Instead, non-compliance with the notice can be followed up by a motion to compel discovery or to impose sanctions under Rule 37.

215) Request to produce: The person seeking discovery will often also want documents held by the deponent. If the deponent is a party, the discovering party may attach a Rule 34 request to produce to the notice to the party. But if the deponent is a non-party, the discovering party must use a subpoena duces tecum. 

a) Limits to ten: Each side is limited to a total of ten depositions, unless the adversary agrees to more or the court issues an order allowing more. Rule 30(a)(2)(A). 

b) Method of recording: The party ordering the deposition can arrange to have it recorded by stenography (court reporter), by audio tape recorder, or by video recorder. Rule 30(b)(2). 

216) Depositions upon written questions: Any party may take the oral responses to written questions, from any person (party or non-party) thought to have discoverable information. Rule 31. This is called a "deposition on written questions." 

a) Distant non-party witnesses: Depositions on written questions are mainly used for deposing distant non-party witnesses. Such witnesses cannot be served with interrogatories (since these are limited to parties), and cannot be compelled to travel more than 100 miles from their home or business. 

217) Interrogatories to the parties: An interrogatory is a set of written questions to be answered in writing by the person to whom they are addressed. Interrogatories may be addressed only to a party. Rule 33(a). 

a) Limit of 25 questions: Each party is limited to 25 interrogatory questions directed to any other party, unless the parties stipulate otherwise or the court orders otherwise. Rule 33(a). 

218) Requests for admission: One party may serve upon another party a written request for the admission, for the purposes of the pending action only, of the truth of any discoverable matters. Rule 36. This is a "request for admission."  

a) Coverage: The statements whose genuineness may be requested include statements or opinions of fact, the application of law to fact, and the genuineness of any documents. (Example: P, in a breach of contract action, may request that D admit that the attached document is a contract signed by both P and D.) 

b) Expenses for failure to admit: If a party fails to admit the truth of any matter requested for admission under Rule 36(a), and the party making the request proves the truth of the matter at trial, the court may then require the party who refused to admit to pay reasonable expenses sustained by the movant in proving the matter. Rule 37(c). (But no expenses may be charged in several situations, including where the party who failed to admit had reasonable grounds to think he might prevail on the issue at trial.) 

c) Effect at trial: If a party makes an admission under Rule 36, the matter is normally conclusively established at trial. (However, the court may grant a motion to withdraw or amend the admission, if this would help the action to be presented on its merits, and would not prejudice the other side.) 

219) Request to produce documents or to inspect land: A party may require any other party to produce documents and things. Amount of documents you can request is unlimited. Rule 34. Thus any papers, photos or objects relevant to the subject matter of the case may be obtained from any other party, but not from a non-party. (Example: P sues D1 and D2 for antitrust and price fixing. P believes that the records of both Ds will show that they set prices in concert. P may require D1 and D2 to produce any documents in their control relating to the setting of prices.) 

a) Only to parties: A request to produce can only be addressed to parties. If documents in the possession of a non-party are desired, a subpoena duces tecum must be used. 

b) Party’s control: A party may be required to produce only those documents or other objects which are in her "possession, custody or control." Rule 34(a).

c) Land: Rule 34 also allows a party to demand the right to inspect, photograph and survey any land within the control of another party. (Example: P sues D, a merchant, for negligence, because P fell on D’s slippery floor. P may require D to open the premises so that P may inspect and photograph them.) 

220) Physical and mental examination: When the mental or physical condition of a party is in controversy, the court may order the party to submit to a physical or mental examination by a suitably licensed or certified examiner. Rule 35.  

a) Motion and good cause: Unlike all other forms of discovery, Rule 35 operates only by court order. The discovering party must make a motion upon notice to the party to be examined, and must show good cause why the examination is needed. 

b) Controversy: The physical or mental condition of the party must be in controversy. In other words, it is not enough (as it is for other forms of discovery) that the condition would be somehow relevant. (Example: If P is suing D for medical malpractice arising out of an operation, P’s condition would obviously be in controversy, and D would be entitled to have a physician conduct a physical examination of P. But if P were suing D for breach of contract, and D had some suspicion that P was fabricating the whole incident, a mental examination of P to find evidence of delusional behavior would probably not be found to be supported by good cause, so the court order granting the exam would probably not be made.)

c) Reports from examiner: The actual medical report produced through a Rule 35 examination is discoverable (in contrast to the usual non-discoverability of experts’ reports). 

i) Who may receive: A person examined (typically the opposing party) may request, from the party causing the exam to be made, a copy of the examiner’s written report. 

ii) Other examinations: Once the examined party asks for and receives this report, then the other party is entitled to reports of any other examinations made at the request of the examinee for the same condition. (Example: P sues D for automobile negligence. D causes P to be examined by a doctor retained by D, to measure the extent of P’s injuries. P asks for a copy of the report, and D complies. Now, D is entitled to receive from P copies of any other reports of examinations made of P at P’s request. In other words, by asking D for the report, P is deemed to have waived the physician-patient privilege as to exams conducted at P’s request.) 

221) Orders and Sanctions--Two types: Discovery normally proceeds without court intervention. But the court where the action is pending may intercede in two main ways, by issuing orders and by awarding sanctions. The court may order abuse of discovery stopped (a protective order) or may order a recalcitrant party to furnish discovery (order compelling discovery). Sanctions can be awarded for failing to handle discovery properly. 

a) Abuse of discovery: One party sometimes tries to use discovery to harass her adversary. (Example: P requests that D reveal trade secrets, or schedules 10 repetitive depositions of D.) The discoveree may fight back in two ways: (1) by simply objecting to a particular request; or (2) by seeking a Rule 26 protective order. 

i) Objection: A party may object to a discovery request the same way a question at trial may be objected to. Typical grounds are that the matter sought is not within the scope of discovery (i.e., not relevant to the subject matter) or that it is privileged. 

(1) Form of objection: The form depends on the type of discovery. An objection to an interrogatory question is written down as part of the set of answers. Similarly, an objection to a request to admit is made in writing. An objection to a deposition question, by contrast, is raised as an oral objection by the lawyer representing the deponent or the party opposing the deposition. The deposition then continues, and the objections are later dealt with en masse by the judge. 

b) Protective order: Where more than a few questions are at stake, the party opposing discovery may seek a "protective order." Rule 26(c) allows the judge to make "any order which justice requires to protect a party or person from annoyance, embarrassment, oppression, or undue burden or expense...." 

i) Prohibition of public disclosure: One common type of protective order allows trade secrets or other information to be discovered, but then bars the public disclosure of the information by the discovering litigant. (Example: On the facts of the above example, the judge might allow P to get discovery of D’s trade secrets, but prevent P from disclosing that information to any third party.) [218]

c) Compelling discovery: Conversely, if one party refuses to cooperate in the other’s discovery attempts, the aggrieved party may seek an order compelling discovery under Rule 37(a). [219 - 220] 

i) When available: An order to compel discovery may be granted if the discoveree fails to: (1) answer a written or oral deposition question; (2) answer an interrogatory; (3) produce documents, or allow an inspection; (4) designate an officer to answer deposition questions, if the discoveree is a corporation.

d) Sanctions for failing to furnish discovery: The court may order a number of sanctions against parties who behave unreasonably during discovery. Principally, these sanctions are used against a party who fails to cooperate in the other party’s discovery efforts. [220 - 223] 

i) Financial sanctions: If a discovering party seeks an order compelling discovery, and the court grants the order, the court may require the discoveree to pay the reasonable expenses the other party incurred in obtaining the order. These may include attorney’s fees for procuring the order. Rule 37(b). [220]

ii) Other sanctions: Once one party obtains an order compelling the other to submit to discovery, and the latter persists in her refusal to grant discovery, then the court may (in addition to the financial sanctions mentioned above) impose additional sanctions: [221] 

(1) Facts established: The court may order that the matters involved in the discovery be taken to be established. (Example: In a product liability suit, P wants discovery of D’s records, to show that D made the product that injured P. If D refuses to cooperate even after the court issues an order compelling discovery, then the court may treat as established D’s having manufactured the item.)

(2) Claims or defenses barred: The court may prevent the disobedient party from making certain claims or defenses, or introducing certain matters in evidence. 

(3) Entry of judgment: The court may also dismiss the action, or enter a default judgment. 

(4) Contempt: Finally, the court may hold the disobedient party in contempt of court. 

Privacy:

Stalnaker v. Kmart Corp. (D. Kan. 1996), cb508

222) FACTS: Sex harassment case in business context – P wants to depose other women about their relationships w/ harasser. D seeks order protecting witnesses from depo. (26(c) protective order). P opposes. D says voluntary romantic relationship are not relevant.  

223) QUESTION: May P pursue depositions of 3 women D had relationships with?

224) HOLDING: P may not ask general questions about voluntary relationships, b/c not relevant, but may ask questions that reveal D’s conduct to encourage, solicit, or influence any employee of D. Disc. shall be used only for purposes of litigation.

Schlagenhauf (petitioner, orig. one of Ds) v. Holder (judge)  (S.Ct. 1964), cb516

225) FACTS: Damages arising from pers. injuries suffered by passengers of a bus that collided w/ rear of tractor-trailer. Orig. Ds – bus driver (petitioner, Schlagenhauf, bus owner, tractor driver, trailer owner. Cross-claims (not against Sclagenhauf), but any opposing party can ask for exam from any party. Two cross-claimed parties asked for exams – eye, brain, mental, internal med. – of Schlag. Schlag. said appl. of 35 to a D would be an invasion of privacy b/c modif. of substantial rts (violation of § 2072). 

226) PRIOR PROCEEDING: Dist. Ct, w/o hearing, ordered Schlag. to submit to 9 exams, though petition requested only 4. Ct. of Appeals denied mandamus.

227) QUESTION: (1) Would application of Rule 35 on a D be a modification of his substantial rts and thus a 

228) violation of § 2072? (2) Can it be applied to him when he is not a party in relation to moving parties? (3) Is there “good cause” and is his condition “in controversy”?

229) HOLDING: (1) In Sibbach v. Wilson, ct. sustained Rule 35 as applied, said it could not be assailed on constitutional grounds. Conflict around whether procedural or modification of substantive rts. But Sibbach did not say that Rule should not be applied to Ds. Rule 35 free from constitutional difficulty and w/in scope of § 2072. (2) Rule 35 requires only that person be a party to the action, not an opposing party vis-à-vis the movant. (3) Rules 34 and 35 are more stringent – require good cause. Not a mere formality, but a plainly expressed limitation on Rule. Require an affirmative showing by movant of good cause. Sometimes pleadings alone sufficient; not here. Movants failed to estab. good cause. Only possible exception would be for eye exam – can be looked at again. Vacated/ remanded.

a) MAJORITY (Goldberg): requires specific notice/allegation

b) CONCURR/DISSENT (Black): More openness with information.

c) DISSENT (Douglas): Slippery slope. Justice sometimes done (or not) in the examining room.

Idea of NOTICE – Rule 35 notice – specific details

Rule 8(a) notice – short and plain

Rule 9 notice – specificity in fraud/mistake

Privilege and Trial Preparation Material 

Hickman v. Taylor
(S.Ct. 1947), cb525

230) FACTS: Tugboat sank while towing RR car float. 3 days later tug owners/underwriters employed a law  firm to defend against potential suits by reps of deceased crew members and to sue RR for P’s interrogatories requested witness interviews. Lawyer privately interviewed survivors, interviewed others w/ potential info. P brought suit against 2 tug owners and RR. As part of interrogatories, asked for info about interviews – written statements of witnesses, written notes of lawyer about what they said, what lawyer remembers. D declined to give info b/c privileged material obtained in prep for litigation. P stated that he wants info to prepare for depo., also to know what lawyer was thinking. 

231) PRIOR PROCEEDING: Dist. Ct. held that matters were not privileged, ordered production of docs. Upon refusal, ordered them in contempt, had them imprisoned. 3rd Circuit reversed b/c “work product.” 

232) QUESTION: What is the extent to which a party may inquire into oral and written statements of witnesses 

233) secured by an adverse party’s counsel in the course of preparation for possible litigation after a claim has arisen?

234) HOLDING: Ct. looks at (1) undue hardship – if P can get it in other ways – and (2) necessity.  First, material does not fall w/in scope of atty-client privilege. (1) P can get information through other sources – can do own interviews, etc. Might be undue hardship, but hasn’t made sufficient showing of it. Thus dealing w/ mental impressions. (2) No showing of necessity can be made under the circumstances. Cannot authorize party to give out thoughts, mental processes to aid adversaries. 

(think about what this means for little lawyers not able to get to scene right after it happens and bigger ones)

Work Product exception rule

235) Judicially created exception to 26(b)(3) regarding all relevant non-privileged information prepared in anticipation of litigation. Exception to the exception: 

a) Substantial need (corroboration/impeachment of witnesses)

b) Inability to obtain by other means

236) Hickman rule:

a) 1st request: Witnesses statements: P never gave a reason for why they  were needed, therefore not entitled. Did not overcome work product rule. 

b) 2nd & 3rd requests: P’s request for notes/thoughts of D & P’s request that D now write a memo of recollections, court rules that no necessity can be shown. Lawyer’s mental process is in the memo, and the lawyer cannot testify. 

237) Current 26(b)(3) as it applies now

a) Witness statements can be procured as in Hickman only with showing of necessity and no undue hardship 

b) Statements written by the lawyer can be procured as long as you can excise the lawyer’s impressions (Hickman wouldn’t allow this at all since it’s the lawyer testifying.) Inherent problem: the thought process is implicit in the document. The lawyer chooses the facts most important to the case

c) Non-tangible oral impressions: Covered under 26(b)(3)? P wants the oral recollections; D will argue work product; P will say no—work product is only tangible docs; D will say no, 26(b)(3) is silent, so Hickman controls. 

i) Underlying issue: how courts interpret silence in the rule

Expert Information

· 26(a)(2) requires info about experts who may testify and about the basis for their testimony.

· 26(b)(4) provides for additional discovery from experts: requires that testifying experts submit to pretrial deposition but erects special barriers around opinions of nontestifying experts (Experts can only be deposed after 26(a)(2)(B) report has been filed

· Rule 26(b)(4)(B) Party may, through interr. or depos. discover known facts/opinions of expert retained in prep. for trial and who is not expected to be called as witness only as provided under Rule 35(b) OR upon showing of exceptional circumstances that party can’t obtain info through other means.

Thompson v. The Haskell Co. (M.D. FL 1994) cb539

238) FACTS: P alleges sex. harassment by supervisor, which led to severely-depressed state and termination. D wants to get psychologist’s exam of P, which was 10 days after her dismissal. P not saying exam not relevant or privileged (b/c dr-patient priv. is not 100%), saying covered by 26(b)(4)(B) – non-testifying expert, thus doesn’t have to give info. P files motion for protective order.

239) QUESTION: May P be granted a motion for protective order on the grounds that her psychologist, who examined her 10 days after her dismissal, is granted privilege under Rule 26(b)(4)(B)?

240) HOLDING: No. Mental and emotional state 10 days after dismissal is highly probative w/ regard to her allegation. No other comparable report prepared at that time, even independent exams would not contain equivalent info, therefore exceptional circumstances favoring disclosure of report. Motion for protective order denied. 

Chiquita International Ltd. v. M/V Bolero Reefer  (S.D.N.Y. 1994) cb541

241) FACTS: Shipper (P) sued carrier (D) for cargo loss and damages in transport of bananas from Ecuador to Germany. D trying to get copies of report of supervisor who inspected ship after it docked. Supervisor is a non-testifying expert for P. Can’t go back in time, he was the only one who inspected it: therefore, extraordinary circumstances. 

242) QUESTION: Can D have access to non-testifying witness because of except. circumstances?

243) HOLDING: Ct. finds no exceptional circumstances. Argument would have merit if D precluded from doing own inspection, but could have done inspection of ship in a timely fashion. Vessel was available to D from time of loading and during journey. P does not sacrifice non-testifying expert status merely b/c he made pers. exam. of vessel and learned “facts,” rather than simply offering an opinion based on the observations of others (as most experts do). Documents from his file that do not contain his thoughts shall be produced. 

Reconciling the cases:

In Thompson, there was no mechanism in place for the D to get a report: (1) didn’t anticipate litigation, (2) even if they had, they couldn’t force the P to submit to analysis. Underlying issue: is this person really an expert?

Ensuring Compliance and Controlling Abuse of Discovery
FR 11, 37, Form 35

244) An Anatomy of Discovery Abuses: too little, too much, mismatched discovery efforts.

a) Too little – stonewalling. refusal, resistance to requests.

b) Too much – party seeks more than case justifies (file 26(g), failure to comply w/34)

c) Mismatched – unequal wealth of information; richer party may have an advantage.

245) Rules 26(g) and 37 designed to deal w/ first two, don’t do so well w/ third.

246) Other ways to get info – public sources, maximum use of “cheap” discovery methods, well-planned document requests, use of disc. efforts by other parties.

247) Sanctions as a Remedy

a) If served w/ summons/disc. request, only thing you must do is RESPOND. If you don’t agree, must take the initiative to bring it in front of a judge. 

Chudasama v. Mazda Motor Corp. (1997), p549

248) FACTS: P purchased minivan, were in accident. Filed products liability claim against Ds. Four counts w/ compensatory damages and punitive for 3. Both sides adopted extreme positions. Ps served vague and overly burdensome disc. requests, asked for obscene # of docs. Mazda objected, made motion to dismiss a claim, sought a protective order, withheld info – didn’t get ct. response for any of it. Ct. wanted parties to work on their own. Finally, ct. granted P’s compel order – unreas. for Ds. Ps refused to accept responses, ct. granted sanctions. Gave Ds cert. for interlocutory appeal -- § 1292(b).

249) QUESTION: Did the district ct. abuse its discretion in:

a) Applying sanctions, under 37(b)(2)(c)?

b) Compelling discovery, under 37(a)?

250) HOLDING: Yes. Looks at Rule 26(g) and 37 – then review of abuse of discretion. Lower ct. abused discretion in not managing case – specifically related to D’s motion and resistance. Didn’t consider motions, problems could have been solved if ct. had ruled. Sanctions were extreme – prejudicial. Decision under 26(g)(3) to impose sanctions is not discretionary, but what to impose is.  Order imposing sanctions vacated, remanded to different dist. ct. judge.

251) What else could D have done?

a) Motion for Reconsideration (make it up)

b) Motion for Clarification

c) Motion to Advise Judge on the status of the case (a Williams)

Avoiding Trial, Dismissals, FR 41,55

252) How cases are resolved w/o trial if other party doesn’t do its part:

a) if D doesn’t do its part: Rule 55 (default judgment)

b) if P doesn’t do part: Rule 41 (voluntary/involuntary dismissals)

253) Default and Default Judgments: Rule 55 2 steps need to be followed for judgment to be entered: 

a) Entry: clerk enters, 55(a), when D has failed to plead or defend 

b) Judgment  

i) If sum certain, by clerk, 55(b)(1) 

ii) Upon request by P and upon affidavit of amt. due, if D defaulted for failure to appear 

iii) In all other cases, by judge, 55(b)(2)

(1) If party appeared, served w/ written notice 3 days before hearing

(2) If necessary to determine amt., can conduct hearings


c) Setting aside default judgment: for good cause shown

Peralta v. Heights Medical Center (S. Ct. 1988)
cb568

254) FACTS: 1982 – Heights Med. Center sued Peralta to recover hospital debt. Personal, but untimely service. D did not appear or answer, so default judg Rule 55. entered for $5600 + costs and fees, became lien on D’s property, sold to satisfy judgment. 1984 – D began bill of review in TX cts. to set aside default j. D alleged that return of service showed defective service, D never served, thus void under TX law. 

255) PRIOR PROCEEDINGS: TX cts. held that D req’d to have meritorious defense to have judgment set aside b/c w/o defense, same judg. would happen at retrial.  

256) QUESTION: If D didn’t receive notice, can default judgment stand?

257) HOLDING: No. D must have notice. Due Process Clause is higher than default judgment rule. Fund. req’ment of D.P. is notice reas. calculated to apprise parties of action and give them opp. to present objections (from Mullane, cb175). Reversed.

Failure to Prosecute: Involuntary Dismissal

Rule 41(b). Involuntary Dismissal.  D may move for dismissal for failure of P to prosecute or to comply with rules/order of ct. Operates as judgment on the merits. 

Fees Laundry List

11

26(c ) 
37(a)(4) provides for fees/costs when getting protective order

26(g)(3)
Rule 11 for discovery in general

37(a)(4)
Fees on Motion to Compel (for having to get a motion to compel)


37(b)(2)
Fees on Sanction (for having to get a motion for a sanction)

37(c )(1)
Fees for having to seek judicial remedy if other side doesn’t give you 26(a) mandatory disclosures

37(c )(2)
Fees and costs for having to prove something you asked the other side to admit and they didn’t

37(d)
Failure to answer interrogatories, failure to produce, and failure to show up at a deposition

37(g)
Failure to participate in the development of a discovery plan

Curtailed Adjudication: Summary Judgment 

258) Rule 56. Summary Judgment. (came out of Celotex) 

a) Party seeking to recover may move for s.j. after expiration of 20 days from commencement of action.

b) Party against whom claim … is asserted may move for s.j. at any time.

c) Motions and Proceedings Thereon. Must serve motion 10 days before trial. Judgment sought shall be granted if pleadings & discovery “show that there is no genuine issues as to any material fact and that the moving party is entitled to judgment as a matter of law.”

d) Form of affidavits (supporting and opposing affa. can be filed, mentioned in (a), (b), and (c). Adverse party must set forth (through affa. or otherwise) spec. facts showing there is a genuine issue for trial.

e) Allows for more time for disc. if no affidavits available.

259) After discovery/before trial – P or D can move for summary judgment (Rule 56)

260) After P rests case – D moves for directed verdict (Rule 50—judgment as a matter of law)

261) After D rests case – P can move for directed verdict (Rule 50—judgment as a matter of law)

262) After verdict – losing party moves for j.n.o.v. and/or new trial (Rule 50—judgment as a matter of law)

263) if motion for summary judgment (or directed verdict/j.n.o.v after Celotex), ball must move from P’s box to jury’s box. 

264) Moving party without burden must affirmatively demonstrate the absence of evidence in other party’s case (pleadings and discovery) on at least one element of their claim.
265) Celotex std.: Moving party (usu. D) w/o burden of persuasion does not have to produce affirmative evidence that Ps cannot prove case – just has to inform ct. that Ps don’t have suff. evidence. Moving party (D) has burden to inform, not burden to negate, P’s claim. Burden to inform: identify portions of evidence in which there are gaps. THEN burden shifts to non-moving party w/ burden of persuasion to show that they’ve put in suff. evidence for each element of the claim.

266) Moving party entitled to judgment as a matter of law b/c no jury could find otherwise

a) If D can point to absence of evidence for P’s claim, judge can grant Rule 50 (dir. ver., j.n.o.v) , 56 (sum.judg.)

b) If P can provide overwhelming evidence that a reasonable jury could not find for D, can get SJ, DV, j.n.o.v

c) If sufficient evidence, but too little – might grant new trial or j.n.o.v

267) In order to meet burden of production, must get over end line – that gets you to the jury

268) In order to meet burden of persuasion, must get over 50 yd. line – preponderance of evidence

269) Equal inferences (Reid) get you ON the 50 yd. line. 

a) not met burden of persuasion, and even though burden of pers. moves you over to 51 yd. line – GRANT DIR. VERDICT. failed to give more than equal inferences

Summary Judgment

270) Summary judgment: If one party can show that there is no "genuine issue of material fact" in the lawsuit, and that she is "entitled to judgment as a matter of law," she can win the case without going to trial. Such a victory without trial is called a "summary judgment." See FRCP 56.  

a) Court goes behind pleadings: The court will go "behind the pleadings" in deciding a summary judgment motion – even if it appears from the pleadings that the parties are in dispute, the motion may be granted if the movant can show that the disputed factual issues presented by the pleadings are illusory. 

b) How shown: The movant can show the lack of a genuine issue by a number of means. For example, the movant may produce affidavits, or use the fruits of discovery (e.g., depositions and interrogatory answers) to show that there is no genuine issue of material fact.  

i) Burden of production: The person moving for summary judgment bears the initial burden of production in the summary judgment motion – that is, the movant must come up with at least some affirmative evidence that there is no genuine issue of material fact. 

c) Opposition: The party opposing the summary judgment usually also submits affidavits, depositions and other materials.  

i) Opponent can’t rest on pleadings: If materials submitted by the movant show that there is no genuine material issue of fact for trial, the non-movant cannot avoid summary judgment merely by repeating his pleadings’ denial of the allegations made by the movant. In other words, the party opposing the motion may not rest on restatements of her own pleadings, and must instead present by affidavits or the fruits of discovery specific facts showing that there is a genuine issue for trial. Rule 56(e). 

ii) Construction most favorable to non-movant: On the other hand, once the opponent of the motion does submit opposing papers, he receives the benefit of the doubt. All matters in the motion are construed most favorably to the party opposing the motion. The fact that the movant is extremely likely to win at trial is not enough; only if there is no way, legally speaking, that the movant can lose at trial, should the court grant summary judgment. [270]

271) Partial summary judgment: Summary judgment may be granted with respect to certain claims in a lawsuit even when it is not granted with respect to all claims. This is called partial summary judgment. See Rule 54(b). (Example: Where P sues D for breach of contract, the court might grant P partial summary judgment on the issue of liability, because there is no genuine doubt about whether a breach occurred; the court might then conduct a trial on the remaining issue of damages.) 

Celotex Corp. v. Catrett (1986)

272) Facts: In September 1980, respondent administratrix filed this wrongful-death action in Federal District Court, alleging that her husband's death in 1979 resulted from his exposure to asbestos products manufactured or distributed by the defendants, who included petitioner corporation. In September 1981, petitioner filed a motion for summary judgment, asserting that during discovery respondent failed to produce any evidence to support her allegation that the decedent had been exposed to petitioner's products. In response, respondent produced documents tending to show such exposure, but petitioner argued that the documents were inadmissible hearsay and thus could not be considered in opposition to the summary judgment motion. In July 1982, the court granted the motion because there was no showing of exposure to petitioner's products, but the Court of Appeals reversed, holding that summary judgment in petitioner's favor was precluded because of petitioner's failure to support its motion with evidence tending to negate such exposure, as required by Federal Rule 56(e) of Civil Procedure and the decision in Adickes

273) Held:
a) 1. The Court of Appeals' position is inconsistent with the standard for summary judgment set forth in Rule 56(c), which provides that summary judgment is proper "if the pleadings, depositions, answers to interrogatories, and admissions on file, together with the affidavits, if any, show that there is no genuine issue as to any material fact and that the moving party is entitled to a judgment as a matter of law." 
i) The plain language of Rule 56(c) mandates the entry of summary judgment, after adequate time for discovery and upon motion, against a party who fails to make a showing sufficient to establish the existence of an element essential to that party's case, and on which that party will bear the burden of proof at trial. In such a situation, there can be "no genuine issue as to any material fact," since a complete failure of proof concerning an essential element of the nonmoving party's case necessarily renders all other facts immaterial. The moving party is "entitled to a judgment as a matter of law" because the nonmoving party has failed to make a sufficient showing on an essential element of its case with respect to which it has the burden of proof. 
ii) There is no express or implied requirement in Rule 56 that the moving party support its motion with affidavits or other similar materials negating the opponent's claim. On the contrary, Rule 56(c), which refers to the affidavits, "if any," suggests the absence of such a requirement, and Rules 56(a) and (b) provide that claimants and defending parties may move for summary judgment "with or without supporting affidavits." Rule 56(e), which relates to the form and use of affidavits and other materials, does not require that the moving party's motion always be supported by affidavits to show initially the absence of a genuine issue for trial. Adickes v. S.H. Kress & Co., supra, explained. 
iii) No serious claim can be made that respondent was "railroaded" by a premature motion for summary judgment, since the motion was not filed until one year after the action was commenced and since the parties had conducted discovery. Moreover, any potential problem with such premature motions can be adequately dealt with under Rule 56(f). 
b) The questions whether an adequate showing of exposure to petitioner's products was in fact made by respondent in opposition to the motion, and whether such a showing, if reduced to admissible evidence, would be sufficient to carry respondent's burden of proof at trial, should be determined by the Court of Appeals in the first instance.
reversed and remanded.
Visser v. Packer Engineering Associates (7th Cir. 1991)cb636 (what party opposing s. j. must do to defeat it)

274) FACTS: CEO of D hired P in 1981 (age 57), P also on Bd. of Dir. Years later, bitter dispute entailed, w/ CEO in center of it (some fraud possible). P brought stockholder derivative suit against CEO. P voted off Bd. Several quit. CEO asked P to pledge unqualified support, P refused, CEO fired P, 9 months short of  pension vesting – lost almost 2/3 of benefits. P sued D under Age Discr. in Employment Act, 29 U.S.C. §§621 et. seq. D moved for s.j. P produced no subs. evid. regarding pretext – only that D knew of P’s age. Submitted affidavits, but these were based on 2ndhand knowledge, not primary facts. 

275) PRIOR PROCEEDINGS: District ct. granted s.j. Here – affirmed, summary judgment granted. 

276) QUESTION: What must P show in age discrim. case to defeat D’s motion for sum. judg,?

277) HOLDING: P needs to show substantial evidence. Unless P meets the burden of production and persuasion, doesn’t have a chance to go to the jury. Before P can shift burden of persuasion to D, must show that reas. jury could find that age was subs. factor in D’s decision to fire him. Can draw inferences, but must be permissible inferences. Cannot draw action from knowledge AND must have first hand observation. 

a) Affidavits must be either personal knowledge or expert. 

b) P could have brought affidavits showing patterns, from benefits dept., actual instances of prejudice. Must be reasonable inferences. 

Post Celotex: P must respond to D’s affidavit; pre-Celotex, this wasn’t the case. 

Pretrial Conference/Judicial Management

FR 16

“Managing” Litigation

Sanders v. Union Pacific Ry. Co.
cb645

The Pretrial Order

McKey v. Fairburn (1965)
cb650

Fact-finders, 28 U.S.C. §§ 144, 455, 1861-67, 

FR 38, 39,52

Judge or Jury: The Right to a Civil Jury Trial

Civil cases: number of parameters around which judge decides whether case goes to jury: 

12(b)(6)
– 
claim upon which relief can’t be granted 

– complaint

12(c) 
– 
judgment on the pleadings


– pleadings

56 
– 
summary judgment



– discovery

50 
– 
directed verdict/j.n.o.v.


– evidence at trial




52 
– 
directed verdict/j.n.o.v.


– evidence at trial

59 
– 
new trial




– evidence at trial

7th Amendment says that court can’t reexamine jury verdict

Historical Reconstruction and the Seventh Amendment

The Limits of Rational Inference

Reid v. San Pedro, Los Angeles & Salt Lake Railroad (Utah 1911)
cb713

278) FACTS: D’s RR passes through land in Utah. Fence along line in poor repair, gate possibly open along line (P can’t state which one is applicable). P’s heifer strayed on D’s rt. of way, killed. Not contended that gates left open by D. Statute relieves D of liability if gate allowed access. Cow killed in vicinity of gate. If cow came through open gate, RR not liable. If cow came through broken fence, RR liable. 

279) PRIOR PROCEEDING: Trial ct.: verdict for P, D appealed. Here: reversed.

280) QUESTION: What must  P show to win verdict?

281) HOLDING: P must show a preponderance of evidence that the cow entered upon the rt. of way 

282) through the broken down fence. Failed to do so. Inference just as strong that cow entered rt. of way through gate as that she entered through fence at point of disrepair. Can use circumstantial evidence sometimes, but if you can get other evidence, circumstantial not enough. Reasonable inference not enough to get it to jury.

Procedural Control of Rational Proof

283) Juries, Democracy, and Rationality

284) Adversarial Responsibility for Proof

285) Burdens, cb719

a) “Burden of proof”: assign to one party burden of proving some aspect of the case. If the trier of fact finds that the party did not offer req’d proof, that party loses. 

b) Burden of Persuasion, cb719, Defines the extent to which a trier of fact must be convinced of some proposition in order to render a verdict for the party who bears it. Civil cases: variously defined as “preponderance of evidence,” “more probable than not,” or “more likely that not.” 

i) Notes cb720

(1) Jurors think that D did run light. burden doesn’t matter b/c leans toward P.

(2) Jurors think that D did not run light. burden doesn’t matter b/c leans toward D.

(3) Jury can’t decide if D ran light. whoever does not have burden wins.

(4) criminal prosecution – burden becomes one of “beyond a reas. doubt.”

c) Burden of Production cb720; Requires a party to “produce”: to find and present evidence in the first place. Heart of Celotex: party w/ burden of production can lose before trial if she fails to demonstrate suff. evidence to allow rational finder of fact to find in her favor. 

Judgment as a Matter of Law (Directed Verdict) FR 50(a) & 50( b)

Controlling Juries Before the Verdict

Judgment as a Matter of Law.  Permits party to move for judgment as a matter of law at the close of the other party’s case. Asking judge to take case away from the jury. Grounds for the motion: the evidence would support only one result: “no legally sufficient evidentiary basis for a reas. jury to find for that party on that issue.” Motions may be made at any time before submission of case to the jury. std. for directed verdict same as for summary judgment -- Celotex

**must have made motion for dir. verdict to move for j.n.o.v. (w/ j.n.o.v., judge is saying “I made an error in the law in not directing the verdict.) This is how ct. can get away with jnovs in light of the 7th Amendment.

Pennsylvania Railroad v. Chamberlain (S. Ct. 1933)
cb724

286) FACTS: Action brought by brakeman’s relations against Penn RR for recovery for his death. Brakeman working a car. Unable to tell how he died: P’s witness said he heard crash, was a distance away but could tell it was negl. of other brakemen. All other witnesses say there was no collision. 

287) PRIOR PROCEEDING: Trial ct.: dir. verdict for D. Ct. of Appeals: reversed. S. Ct: Reversed Ct. of Appeals, affirmed District Ct: Directed Verdict for D. 

288) QUESTION: Is there a sufficiency of evidence to support P’s claim?





289) HOLDING: No. Use Celotex test (same test for 50, 52, 56). P has to put in sufficient evidence for each element of the claim. This is a factual dispute that does not go to the jury. Don’t always need eye witness, can have circumstantial evidence, inferences. “Facts give equal support to each of two inconsistent inferences.” Here, P’s case rests on unbelievable statement. W/o statement, no substantial support. Reversed, dir. verd. for D.  

290) Excluding Improper Inferences: Judges prefer not to enter judg. as a matter of law. Screen jury, case.

291) Instructions and Comments: Judge teaches jury by framing Qs for decision through instructions. Judge has two audience: jury and appellate ct. If careful, judge can tell jury what she thinks of evidence.

Controlling Juries After the Verdict
292) Two procedural devices for rectifying problem is error at trial: motion for judgment notwithstanding the verdict, motion for a new trial. j.n.o.v.: immediate entry for loser of verdict. New Trial: begins contest again, doesn’t grant winner/loser. Use j.n.o.v. over directed verdict so that it is a final ruling. If dir. verdict reversed, case starts all over again. if j.n.o.v., have a jury verdict, can affirm or reverse verdict. granting of j.n.o.v. not changing the factual decision made by the jury.

293) Rule 50(b). Renewing Motion for Judgment After Trial; Alternative Motion for New Trial.   

294) If judge does not grant motion at close of evidence, movant may renew request for judg. as a matter of law no later than 10 days after judg. entered and may alternatively request a new trial.

295) Judgment as a Matter of Law (Judg. Notwithstanding the Verd., judg. non obstante veredicto) sometimes judges don’t grant legit. Rule 50 dir. verdict b/c if appellate ct. reverses, new trial. grounds identical with those for dir. verdict (and sum. judg.): “that there is ‘no legally sufficient evidentiary basis for a reas. jury to find for th[e] party.” Only timing of motions differ. MUST BE 

296) MOTION FOR DIRECTED VERDICT ALREADY – this is a delayed ruling on that motion.

297) New Trial

298) If judge cannot conscientiously say no support for jury verdict: new trial. Rule 59, common law: 2 reasons for granting new trials: procedure leading to verdict, correctness of verdict itself.



a) Flawed Procedures: Error in admitting piece of evidence, erroneous instructions, juror misbehaved. Rule 59 permits judge to grant new trial even if neither party so moves.

b) Flawed Verdicts: Judge may conclude that result of trials was unjustifiable. Example: strange damage amount tells judge that jury misunderstood or ignored instructions. Most common reason: verdict is against the weight of the evidence. 

Lind v. Schenley Industries (3d Cir. 1960)
cb736

299) FACTS: Lind sued on breach of contract (oral agreement), won jury verdict. D moved for j.n.o.v. and, in the alternative, a new trial. Dist. ct. granted b/c it found jury’s verdict (1) contrary to weight of evid., (2) contrary to law, and (3) result of error in the admission of evid. App. ct. automatically rules out (2), then (3).  

300) PRIOR PROCEEDING: Jury found for P. Trial ct. granted j.n.o.v. and new trial in the alternative (can get final ruling). Ct. of Appeals reversed, judgment reinstated for Lind.

301) QUESTION: Was verdict against the weight of the evidence?

302) HOLDING: No. Looking for abuse of discretion, which is rarely found. Trial judge must not set aside results based on personal conclusions of fact. Judge’s duty to see that there is no miscarriage of justice. New trials are granted b/c (1) jury verdict is against weight of evid. or (2) other reasons: evid. improperly admitted, prejudicial statements by counsel, etc. But where no undesirable element has occurred and the trial judge nonetheless grants a new trial on the ground that the verdict was against the weight of the evidence, trial judge has substituted his judgment of the facts and the credibility of the witnesses for that of the jury. If case long and complicated, verdict should be scrutinized, but this case easily understood. Must conclude that jury believed P’s testimony and that ct. substituted its judgment for that of the jury on this issue, thus abusing its discretion. Reversed, judgment reinstated for P.

303) DISSENT: trial judge is one imp. limitation on the jury, must be respected as such. Conflict of testimony, remarkable aspects of alleged oral contract. Not arbitrary or abuse of discretion.

Preclusive Effects of Judgments

First look at claim preclusion (can dismiss whole case), then look at issue preclusion (can bar relitigation of issue)

res judicata – claim preclusion

collateral estoppel – issue preclusion

Claim preclusion Summary:
Doctrine of claim preclusion: you have one chance to litigate something. if you do it once, can’t come back and say 

judge/jury was wrong. GOALS: efficiency, finality, the avoidance of inconsistency.

304) Precludes claims that were brought or could have been brought. Never litigated is irrelevant. 2 goals underlie claim preclusion: efficiency and consistency. 4 prerequisites for res judicata

a) Claims same in 1st & 2nd as determined by same transaction (Fed. Cts./most state cts) or same evidence (Code pleading states) (Frier)

i) Applies to both Ps and Ds; for Ds – both to c/cs and defenses

ii) exception to c/c and defense: if no answer, at that point, no claim preclusion UNLESS (exception to exception) it would undo prior judgment (Martino)

b) Same parties: both parties have to be the same or in privity (Searle)  (and p. 819)

i) privity: look at substantive legal relationships, express agreements, instances of “procedural representation” 

(1) Substantive legal relationships: successive owners, beneficiary/trustee, heirs and executors

(2) Express agreements to be bound: agree to be bound for some exchange

(3) Instances of “procedural representation”: something in lawsuit itself, adeq. legal representation procedural/virtual representation – guides and controls, interests truly upheld, whether could have joined or not, participation

c) Judgment on the merits – any judgment not articulated as exception in 41(b) (Gargallo); this definition is not always the same as weighing the evidence. 

d) Final judgment 
305) Other considerations

a) Rule 18(a) broad joinder of claims, but not compulsory. If you choose not to bring claims, you waive the right. 

b) Claim preclusion will bar those, too. W/ 18(a), need some kind of juris. § 1367 supp. juris. sometimes allows non-Fed. question claims to be heard in Fed. Ct. Can both be heard in Fed. Ct? sometimes yes, sometimes no – sometimes have to waive right to bring case in Fed Ct and have it in state ct instead if want to join all claims and can’t get juris. 

c) Consistency: Claim preclusion doesn’t bar second suit if you never answered the first, unless the second suit would nullify the 1st  (which it sometimes would, in cases where appropriate defense was never brought, counterclaim is precluded). (Martino) 

Presenting the “Same” Claim

Efficiency
: judicial efficiency – Claim preclusion encourages parties to bring all the claims they have in one suit. 

Frier v. City of Vandalia, (7th Cir. 1985)
cb799  Efficiency

306) FACTS: Frier left car on narrow road. Police left notes asking him to move car. Local garage towed car. No citation issued. Frier refused to pay $10 fee, wanted to keep cars on street. Garage towed four cars. Instead of paying, filed suit.

a) Case 1: Frier sued city and garage in state ct. to get cars back. “replevin.” Loses – ct. says that police acted properly.

b) Case 2: § 1983 action in Fed. Ct. saying he didn’t get Due Process Right. 

307) PRIOR PROCEEDINGS: Dist. Ct.: 12(b)(6), dismissed on the merits: Frier had notice, knew how to get cars back, delay in hearing is permissible; App. Ct.: Affirmed for city, but says it’s an erroneous way of dismissing case. Ct. had looked at evidence beyond the pleadings, so it should have been a Rule 56 summ. judg. motion. App. Ct. rules under claim preclusion -- not on merits. Can uphold, even on different grounds. 

308) QUESTION: Is Frier entitled to bring second suit? 

309) HOLDING: No. Frier is precluded from bringing second claim. 

a) Majority: say process of illegal taking was the same in both – same facts in both. B/c same parties, Frier did not bring proc. d.p. as part of original complaint, when he could have brought such a claim, and b/c comes of the same “operative facts” as replevin, Frier precluded from bringing Const. claim. Same evidence read in broad way so replevin and d.p. look alike. If he had brought in state ct., would have been precluded; b/c of § 1738 (full faith and credit), precluded here. 

b) Concurrence: No res judicata, though City entitled to sum. judg. Anyway by looking at the facts. Post deprivation process was adequate.

i) Replevin and d.p. claims about diff. things – different facts.  Replevin action about the seizure: must prove ownership (possessory interest) and illegal taking (police took illegally, no notification, was the car parked illegally?). Due process action about the process: must prove state action, deprivation of property w/o notice/hearing. Majority and concurrence both say state law applies: differ b/c not same legal claim. Disagree on same transaction (Fed. Rules pleading, more broad) and same evidence (usu. in Code pleading states (like Ill.)). Under same evidence – look at 2 legal claims (which can be diff.): ask “What facts are needed to prove claims?” THEN ask “Are they the same?” 

c) Restatement of Judgments § 24 = same t/o test under FCPR (more broad than same evidence)

310) Other considerations

a) Court here is saying same “same evidence” but is applying “same transaction/occurrence”

b) Same evidence test is based on how claims are framed

c) FRCP do not require all claims be joined, but you typically lose the right under common law claim preclusion (there is no compulsory joinder, but related claims usually must be joined in order not to lose them, unless it’s a one claim statutory state). 

d) Consent decree is final judgment on merits

e) Settlement is final judgment on merits. 

Consistency – Logical Implications of Former Judgment

Requires that former judgment maintain consistency.

Martino v. McDonald’s System, Inc. (7th Cir. 1979), cb811  Consistency

311) FACTS: Martino and 3 brothers owned McDonald’s: promised they wouldn’t be involved with competing franchise. Martino gave son $$ to purchase Burger Chef franchise. McDonald’s sues, wins. Brothers sell, Martino sole stockholder. 

a) Case 1: McDonald’s System v. Martino and 3 brothers. Ended with consent judgment before Martino answers.

b) Case 2: Martino v. McDonald’s System: sues for having to sell under mkt value for profit lost. Seeks compensatory damages and profits that he would have gained. McDonald’s defense: 13(a) bars subsequent claims that could have been brought, claim preclusion.

312) PRIOR PROCEEDING: Dist. Ct. entered sum. judg. against Martino: res judicata and compulsory c/c rule under 13(a) barred Ps from suing on first cause of action.

313) QUESTION: Are Ps precluded from suing?

314) HOLDING: Yes. Not because of Rule 13(a). P never filed a pleading, so didn’t have a chance to bring other claims under compulsory c/c rule. When facts form basis of a defense and counterclaim, D’s failure to allege facts does not preclude him from relying on those facts in a subsequent action brought by D against P. 

a) If pleading is filed then 13 (a) compulsory counterclaims are waived since not brought (but could have been brought). 

b) BUT if pleading not filed, 13(a) doesn’t trigger in and compulsory c/cs aren’t waived. If you don’t file an answer (as in consent decree), you’re not precluded from later litigating defense. BUT Martino still precluded b/c complaint directly contrary to first judgment. This is about consistency. If claim would undo prior judgment, it is precluded from being litigated. Res Judicata is about integrity as well as efficiency. 

Between the “Same” Parties

Same party or in privity with parties: only bound by a decision if you are a party legal definition of person in privity: person so identified in interest with another that he represents the same legal right. 

· Notice: Martin v. Wilks: joinder, who could and could not be barred. Even though some of the firefighters part of first action, other white fire fighters not bound. 

· Adequacy of representation: Hansberry v. Lee: interests weren’t represented, interests not bound. class action – whether class rep. adequately represents the party. If rep is adequate rep., you are bound. 

Searle Brothers v. Searle (Utah 1978)
cb818 

315) FACTS: Edlean Searle sued Woody for a divorce. Woody argued that he owned half of the Slaugh House and that half was owned by a partnership with his sons as partners. 

a) 1st case: Edlean Searle v. Woody Searle: Woody wants 50% of Slaugh House, 2 sons testify. Edlean wins the whole house.

b) 2nd case: Searle Bros. partnership v. Edlean Searle: partnership claims a ½ interest in Slaugh House. Alleged that the house was paid for with partnership funds.

316) PRIOR PROCEEDING: Trial ct. held that claim and issue preclusion barred the action.

a) Res Judicata precludes same parties or privities from relitigating same cause of action

b) Collateral Estoppel precludes same parties or privies from relitigating facts/issues fully litigated in 1st case

317) QUESTION: Is partnership in privity with father in case 1, thus precluded from bringing claim?

318) HOLDING: Majority: NO PRIVITY. sons couldn’t join case 1 because it was a diversity action, and interveners don’t have a responsibility to join, even if they can – current parties must bring them in. Mutual (interest you all have together) or successive (someone has interest, you have future interest) interests not legally represented b/c Woody didn’t/couldn’t represent sons/partnership. 

319) DISSENT (Crockett): *partnership? no partnership at all – not an issue; * both sons testified – issue of control and participation. Don’t have to have actual legal representation – if parties able to control/participate litigation, they are in privity * sons had notice that this was in controversy: fully aware. * Adequate notice of adverse claim

After a Final Judgment (p. 827)

judgment final even if appeal is pending

After a Judgment “on the Merits” defined by 41(b)

Court made ruling about merits of case/facts: every ruling that dispenses with case articulated in Rule 41(b). Exceptions:

· Lack of jurisdiction

· Improper venue

· Failure to join parties under Rule 19 is a judgment on the merits. 

· Not just a finding on fact/law – judgment to tell you not to do it again.

Gargallo v. Merrill, Lynch, Pierce, Fenner & Smith (6th Cir. 1990)

cb830

320) FACTS: Gargallo opened a margin brokerage acct. with Merrill Lynch in 1976. Maintained acct. under investments went awry in 1980; resulted in $17,000 debt.  

a) 1st case: Merrill Lynch v. Gargallo to collect on loan. Gargallo files a c/c through Fed. Securities laws, but state cts. have no juris. over fed. sec. law. State ct. dismissed G’s c/c “w/ prejudice” b/c Gargallo failed to comply with discovery – Rule 37 (+ sanctions for bad behavior).

b) 2nd case: Gargallo files complaint w/ US Dist. Ct. under fed. sec. laws. 

321) PRIOR PROCEEDING: Dist. Ct. dismissed G’s case on grounds of res judicata

322) QUESTION: Is Gargallo precluded from bringing Fed. Sec. claim?

323) HOLDING: No. Must follow OH law even in Fed. Ct. (Erie problem) to determine how to deal with claim precl. OH std.: precludes filing if 2nd case embodies same cause of action as first. Is it? YES. Was a dismissal of Rule 37 a judgment on the merits? OH cts. would say YES. BUT OH st. cts. don’t have subj. matt. juris. over fed. sec. claims. § 1738: Fed. Ct. must look to OH law to determine how OH St. Ct. would look at c/c where no juris.: OH law would say no preclusive effect for judg. lacking subj. matt. juris. Fed ct. must follow this law: therefore, no preclusive effect. If you cannot join a claim in the first case, not precluded from bringing it in later.

Issue Preclusion Summary:

324) Adjudication and determination of identical issue (Illinois Central RR v. Parks)

325) Issue must be essential to the judgment (there is a debate about this)

326) When there are two independent grounds, either of which would uphold judgment: 

a) Restatement (First) says: both issues should be precluded

b) Restatement (Second) (comment i)says: neither should be precluded (comment o) says: UNLESS appealed. if trial ct. AND appell. ct. affirm both, then one or both are able to be precluded (only want to preclude issues when there has been a good fight over it—fairness. want party to have fully litigated it)

327) Must have final judgment

328) Do not need mutuality of the parties

a) • pre Blonder-Tongue, had to have mutuality

b) • post Blonder-Tongue, look at whether defensive (no more mutuality) or offensive (depends on situation) defensive 2d D trying to stop same P from relitigating issue (same P, diff. D) (cts. like this better): look at situations. can be precluded b/c P already litigated assumed P did litigate to maximum, unless new evidence, type of procedure, etc. offensive 2d P trying to stop same D from relitigating  (same D, diff. P) (not mandatory – must use Parklane Hosiery test to see that issue fully and fairly litigated, i.e. if application of issue preclusion would be unfair to D) look at: whether party could have joined full and fair opportunity to litigate ($ spent, time spent, size of previous case...) did D really fight/litigate?

329) Full and fair opportunity to litigate. General Assumption

a) Defensive preclusion, D had fair opportunity 

b) Offensive preclusion, not assumed D put in best effort

c) CANNOT preclude D from relitigation if previous decisions inconsistent. (State Farm)

330) Other times to deny preclusion (p. 857 last ¶): (1) jury compromise; (2) newly discovered evidence; (3) D has no incentive to fully and fairly relitigate. All of these instances: NO PRECLUSION.

331) Black letter of issue preclusion: 

a) When [1] an issue of fact or law is [2] actually litigated and determined by [3] a valid and final judgment, and [4] the determination is essential to the judgment, the determination is conclusive in a subsequent action between the parties, whether on the same or a different claim. Restat. (2d) of Judgments, § 27.

332) The Same Issue

a) Must be same issue of law or fact substantially and procedurally (civil/criminal divide)

b) An Issue “Actually Litigated and Determined”

Illinois Central Gulf Railroad v. Parks (Ind. App. 1979)
cb836

333) FACTS: Jessie and Bertha Parks were injured when a car driven by Jessie in which Bertha was a passenger collided with an Illinois Central Train. 

a) 1st case: Both sue Illinois Central: Bertha for injuries, Jessie for damage for loss of services and consortium. Bertha recovered $30,000, Illinois Central won on Jessie’s claim.

b) 2nd case: Jessie v. Illinois Central for his own injuries. 

334) PRIOR PROCEEDING: On Ill. Central’s motion for sum. judgment, trial ct. held that Jessie’s claim not barred by claim precl. and that the prior action did not preclude Jessie on contri. negl. Ill. Central took an interlocutory appeal. 

335) QUESTION: Is Jessie barred from re-litigating issue of Ill. Central’s negligence and his own contributory negligence?

336) HOLDING: No. Ill. Central cannot use issue preclusion because the first verdict did not clarify what the issue actually litigated and determined was. Jury returned ONE verdict (no damages) for TWO issues: contributory negligence and insufficient proof of injury. Ct. does not know which one (or both) they returned the verdict for. Ill. Central had burden of showing that judgment in the prior action could not have been rendered w/o deciding the Jessie was contributorily negl—failed that burden. NO issue preclusion applied. 

a) Claim preclusion not applied b/c different claims/causes of action. Also, using same evidence test, evidence for Jessie’s injuries different from evidence for Bertha’s injuries. Could be applied if using same transaction test.

337) What could Illinois Central have done?

a) Ask judge for a “specific verdict” – to instruct jury to answer specific questions.

b) If jury found he was both contri. negl. and didn’t prove damages, which issue is “essential to the judgment”?  

An Issue “Essential to the Judgment” (cb841-842)

338) When alternate grounds for decision exist, different ways of looking at them:

a) Restat. (First) of Judgments: both should be precluded

b) Restat. (Second) § 27 Comment i: neither should be binding in subsequent litigation

i) UNLESS (Comment o) appealed. If trial ct. AND appellate ct. affirm BOTH, both are able to be precluded. If app. ct. upholds one, then that can be precluded.

339) WHY? if 2 issues, there’s a disincentive to appeal b/c might not win anyway, even if win one issue.

a) Gives second chance; only want to preclude issues when there has been a good fight over them – fairness. 

b) Want party to have fully and vigorously litigated

Between Which Parties?

The “Victim” of Preclusion

340) A party who has never had an opportunity to litigate cannot be precluded from doing so:

a) Wife brings suit against RR.

b) Husband cannot be precluded from bringing suit against RR, whether RR wins or loses.

341) If RR loses first lawsuit brought by Wife, will be saddled by loss in subsequent lawsuit 

342) if RR wins first lawsuit, will still have to defend self in subsequent lawsuit against Husband


343) BUT, after Parklane Hosiery, cts. look to several factors for fairness in offensive preclusion

344) Offensive preclusion (this hypo): different plaintiffs trying to preclude same defendant

345) Defensive preclusion: different defendants trying to preclude same plaintiff

Blonder-Tongue Laboratories v. Univ. of Illinois Foundation: defensive preclusion.

P v. D1 – P lost, no valid patent

P v. D2 – D2 trying to preclude P from relitigating whether patent bound

P precluded b/c already litigated

The Precluder

Parklane Hosiery Co. v. Shore (S.Ct. 1979)

cb845

346) FACTS: Complaint alleged that PH had issued a materially false and misleading proxy statement in connection with a merger: failed to disclose info. Violated various sections of Securities Exchange Act of 1934 and rules of the SEC. 

347) 1st case decided (2nd filed): SEC v. Parklane Hosiery: proxy statement falsely misleading. Declaratory judgment against PH. Ct. of Appeal (2nd Cir) AFFIRMED.

348) 2nd case: Shareholders v. Parklane Hosiery: Shareholders moved for partial summ. judg. by asserting issue preclusion: trying to preclude issue against PH.


349) PRIOR PROCEEDING: Dist. Ct. denied the motion b/c application of issue precl. would deny Ds 7th Amend. rt. to jury trial. Second Circuit Ct. of Appeals reversed, b/c party who had full & fair opp. to litigate can be estopped from obtaining 2nd trial on those same issues. S. Ct. granted certiorari b/c of inter-Circuit conflict.

350) QUESTION: Can a party who has had issues of fact adjudicated adversely to it be precluded from relitigating the same issues in a subsequent legal action brought by a different party?

351) HOLDING: Yes, under certain conditions. 

a) Looks at Blonder-Tongue to show that mutuality req’ment abandoned. But Blonder-Tongue was defensive preclusion: Ct. makes distinction between offensive and defensive issue preclusion. Judicial efficiency arg.: In defensive preclusion, ct. trying to get one P to join as many parties to orig. suit as possible. If you don’t join them and you lose, you lost ability to bring case again. In offensive preclusion, Ps will be able to rely on previous judgment against Ds and will not be bound by that decision if D wins, but can bring suit against them if they lose. Will increase litigation, will not be fair to D. Ct. decides NOT to preclude the use of offensive claim preclusion, but to grant trial cts. discretion to choose. They must look to 2 points: 

i) Could Ps have joined? Don’t have to join, but if you choose not to, it may bar relitigation in offensive preclusion situation.

ii) If Ds had full/fair opportunity to defend themselves. 

b) Here, Ds had fair chance to litigate, fully defend self, AND Ps could not join b/c can’t join SEC trial, so offensive preclusion not barred. RULE: Offensive issue preclusion NOT mandatory – must look to see if application would be unfair to D (b/c of (1) P’s decision/ ability to join and (2) whether D had full and fair oppty. to litigate). If unfair to D, trial judge should NOT allow use of issue preclusion.

c) Second issue: would deny Ds right to jury trial – Ct. says that the right is discretionary, and claim preclusion has come into being over time, doesn’t conflict w/ 7th Am. language.


352) Parklane Test (Fairness issue):

a) F/S that more suits would occur?

b) Not inconsistent judgments (numerous cases)

c) No procedural differences

d) Active advocation 

State Farm Fire & Casualty Co. v. Century Home Components (Or. 1976) cb855  (preventing inconsistency)

353) FACTS: (48) cases regarding damages resulting from fire based on D negligence.

354) Cases

a) 1st case: Pacific NW v. Cen. – D wins, revers. b/c of failure to cmpl D to produce; new trial

b) 2d case: Sylwester v. Century – D wins

c) 3d case: Hess v. Century – P wins

d) 4th case: redo of the 1st. Pacific NW v. Century: P wins

e) 5th case: State Farm v. Century – wants to preclude Century from relitigating negl. based on cases 3 & 4. Century says they won one of the previous cases. Century cannot preclude based on 2d case b/c it’s a new P. (this P wasn’t in the 2nd case)

355) PRIOR PROCEEDING: Trial ct.: D precluded from contesting liability in each of the 48 actions. Reversed and remanded.  

356) QUESTION: Can D be precluded from relitigating an issue if the previous outcomes are inconsistent?

357) HOLDING: NO issue preclusion allowed b/c it would be unfair to D. Cannot disregard incongruous results: with inconsistency, how do you know which one to trust? Inconsistency in and of itself undermines ct’s decision to use issue preclusion.

a) Other times to deny preclusion 

i) Jury compromise; 

ii) Newly discovered evidence;

iii) D has no incentive to relitigate (small reward in 1st case)

iv) Manifestly erroneous

v) Procedure available in 2nd case that may be have been in 1st case

Jurisdiction

“Jurisdiction”: more or less, means “The power to declare the law.” Judicial jurisdiction: the power of a court to render a judgment that other courts will recognize and enforce. 

U.S. Const. Art. IV, § 1: “Full Faith and Credit shall be given in each State to the public Acts, Records, and judicial Proceedings of every other State.”  (see also 28 U.S.C. §1738)

Personal Jurisdiction

pers. juris. req’ments come out of 14th Amend. D.P. Clause: must have POWER over D’s person and NOTICE

(subj. matter juris: must have power to hear type of claim)

International Shoe test: minimum sufficient contacts consistent with traditional notions of fair play and substantial justice

Int’l Shoe Chart

	NO contacts
	casual and/or isolated incident
	single act
	continuous and systematic
	substantive and pervasive

	NO jurisdiction
	no general jurisdiction
	(at least) specific jurisdiction
	specific jurisdiction
	general jurisdiction

	Worldwide Volkswagen
	Hanson
	
	McGee
	not Wash. Equip.

Burnham–presence



specific jurisdiction: minimum contacts listed have to be connected to claim you’re bringing


general jurisdiction: minimum contacts so substantial that you can have juris. over anything


Where you fall on chart depends on quality and nature of contacts.

Five factors of fair play and substantial justice (as articulated in WW VW):


1. burden on defendant


2. plaintiff’s interests


3. interests of forum state


4. interstate judicial system’s interest in efficiency


5. shared interests of several states in furthering fund. substantial social policies

EXAM: Look for: (1) voluntariness, (2) predictability, (3) geographic differences – cts. frequently unwilling to tie Ds who are far away (partic. in WW VW – got rid of far away Ds, still have others; in Asahi, were int’l factors critical in decision?). TIE hypo to review of all of these cases.

14th Amend.: Power and Notice (reas. under the circumstances). 

Check if: (1) in personam or in rem, (2) individual or corporation, (3) specific or general jurisdiction.

358) Pennoyer (in rem, ind., gen. juris.): need POWER and NOTICE; limits to what state can exercise; no post-attachment (not a good mechanism for extending power), but pre-attachment OK 

359) Int’l Shoe (in pers., corp., sp. juris.): suff. min. contacts consistent w/ trad. notions of fair play and subst. justice. Where you fall on chart depends on quality and nature of contacts. Closer qual./nature are to claim you’re bringing, fewer contacts needed to base claim.

360) Shaffer v. Heitner (in rem, inds. gen. juris.): ABOLISHES quasi in rem juris. as basis of establishing pers. juris. Mere presence of prop. in state not in and of itself suff. for gen. juris. – prop. can be enough for min. contacts (mostly for spec. juris.). Int’l Shoe test ONLY test: subsumes quasi in rem. Min. contacts applies to both inds. and corps. Whether D expects to benefit from relationship w/ state makes a difference. [Brennan – “justice.”]

SPECIFIC JURISDICTION:

361) McGee (in pers., corp., spec. jur.) nationalization of commerce/use of mail revolutionized way to apply IS. CA’s interests. Life insurance policy offer solicited to CA resident enough to estab. pers. juris.

362) Hanson (in pers, trustee (hybrid), spec. juris) moved to FL, mail sent to FL by trustee – not suff. contacts to estab. juris. Solicitation? D must purposefully avail self of privilege of conducting activities w/in forum state.

363) World Wide Volkswagen (in pers., corp., spec. juris): min. contacts: 2 functions: protect P, ensure state operates w/in consti. limits. 5 factors in fair play/subs. justice (see above). Concept of “mere foreseeability”: D must foresee that she might be haled into ct. (correct use) v. D puts product into stream of commerce and foresees where it will be purchased. Lower cts. use 2 branches of WW VW.

364) Burger King (in pers., hybrid of ind./corp., spec. j.) Brennan: TWO tests. (1) have to show that you have purposefully estab/directed/ injected contacts AND (2) fair play and subst. justice.

365) Asahi (in pers., corp., spec. juris.): is just putting product into stream of commerce enough or must D purposefully direct toward state? 4-4 split on those aspects. don’t decide on min. conts. – decide on fairness

GENERAL JURISDICTION: 

366) Washington Equip. (in pers., corp, gen juris): not substantive and pervasive enough for general juris. 

367) Burnham (in pers., ind., gen. juris.): Scalia goes back and relies on word “traditional” – concept of “presence” not just min. contacts, ind. may have transient presence in state to estab. juris. Only 3 justice said “presence” concept – don’t know if it is or not – others say D availed self of benefits of state.

Origins U.S. Const. Amend., XIV, § 1 (Due Process Clause)

Pennoyer v. Neff  (S. Ct. 1877)
 cb77

368) FACTS: Two lawsuits in OR. First: Mitchell v. Neff. suing for unpaid legal fees in OR state ct. Neff: non-resident, supposedly got notice (constructive) through publication in small, unknown newspaper. Default judgment for P. After the default judgment, Neff acquired land in OR. To satisfy the judgment, Mitchell had the sheriff seize and sell the land. Pennoyer bought it, Mitchell got sale proceeds. Neff found out about this, sues Pennoyer to recover possession of land. Both have deeds. Neff claims that original deed must invalidate sheriff’s deed, must undo judgment that allowed sale to happen. Says OR ct. had no pers. juris. over him in first suit.    

369) PRIOR PROCEEDING: State S. Ct. said that judgment of State ct. in first suit was invalid b/c of defects in affidavits. Here – Affirmed, but for reasons relating to notice in first suit and the attachment of property to recover damages. 

370) QUESTION: Does a ct. have personal jurisdiction over a non-resident based on notice alone?

371) HOLDING: Personal judgment recovered in State court of OR against current P (Neff) was w/o validity, did not authorize a sale of the property. Must attach property BEFORE case: post-acquisition/post-judgment – not applicable anymore. Therefore, case 1 doesn’t work. § 1738: Full faith and credit – take it the way state would take it. if no 1st case, sheriff’s deed undone, Neff gets property back.

372) Four methods to establish pers. jurisdiction in OR Code: in personam types: 

a) Appear in court (consent); 

b) Found within state (presence)

c) Resident (if resident, but outside state, served outside state, OK: Milliken v. Meyer (1940) (cb103) ; in rem type

d) Property in state (only if attached at the time of the suit: called “juris. attached.” Actual notice served with first three, no notice served with last – written record of attachment/notice if you look at your deed (and might be in a paper). Some aspects of notice and some aspects of power necessary for juris. 14th Amendment: limits state cts. and fed. cts. w/in state – can only bring before ct. people tied to that state. Fundamental concept/protection of state sovereignty (w/ travel, things change – long-arm statutes). 

373) Pennoyer stands for: 

a) Ability to bring someone into state or fed. ct. is bounded by the 14th Amendment

b) Based on state sovereignty

c) D must have sufficient connection to state for state to have power over D

374) At end of Pennoyer, we know:

a) Ps not free to sue anyone they want

b) Limits to # of places D can come into and litigate

c) Limits mandated by 14th Amendment Due Process

d) Ct. validated 4 ways to establish pers. juris: appear (a.k.a. consent), found (a.k.a. presence), residence (all in personam), property (in rem) 

e) Exception to in pers. and in rem: status (p. 83, 86, n. 7): marriage/divorce, adoption, partnership

f) Upholds in rem jurisdiction: publication, attachment of property before case

375) In personam: over the person – giving something to person (appear, found, residence)

376) In rem: over the thing (property) – attachment of prop. to get pers. juris. process of juris. relates to property – property subject of lawsuit

377) Quasi in rem: attach prop. to get satisfaction of a judgment (get judgment, want to pay on it – attach prop. to pay legal fees, pay off verdict)

378) Pennoyer: halfway in between in rem and quasi in rem juris. 

Mechanics of Jurisdiction: Challenge and Waiver

379) P doesn’t have to state pers. juris. in complaint, and if D doesn’t raise it, it is waived.

380) What if you, as D, don’t think you are subject to jurisdiction?

381) Often use appeal to undo prior judgment. This time, uses “collateral attack”: choose to ignore the notice, suffer a default judgment, and attack the judgment when other party seeks to enforce it. If the second ct. rejects juris. challenge, can raise no other defenses on the merits. 

382) – Relates to Rule 12: raise defense of jurisd. in pre-answer motion. If no pre-answer motion, include ques. of juris. as defense in answer (waived if already filed a pre-answer motion). Failing to challenge pers. juris. can lead to waiver (12(b), (g), (h)), but not if raised at proper time. 

383) – make a “special appearance”: D can object to juris. w/o action of objecting being a basis for juris.  

Constitutional Power: Redefining Constitutional Power

International Shoe Co.  v. Washington (S.Ct. 1945), cb95 


384) FACTS: D sued b/c not paying contributions to WA state unemployment compensation fund. Served personally through agent, notice sent to main offices in St. Louis. D made special appearance and moved to set aside order b/c not proper service, D not a corp. of WA, no agent in state upon whom service could be made, not an employer in state.

385) D is DE corp, ppb in St. Louis, manufacture/sale of shoes. Maintains place of business in several states where manufacturing/distribution carried on. No office, stock, contract, deliveries in WA. From 1937-1940, employed 11 – 13 salesmen, who reside in WA and do business in WA, under direct superv. of managers in St. Louis. Exhibit samples, send orders to St. Louis, shipped directly to consumer w/ non-WA contract/invoice.

386) PRIOR PROCEEDING: Admin. hearings; WA lower cts.:; WA Supreme Ct.: regular and systematic solicitation of orders in the state by appellant’s salesmen resulted in continuous flow of appellant’s product in state: sufficient to constitute doing business in state. U.S. Supreme Ct.: Affirmed. 

387) QUESTION: Did Int’l Shoe (a DE corp.) render itself amenable to proceedings in courts in Washington to recover unpaid contributions to state unemployment compensation fund? Can the state enact those contributions consistent with Due Process Clause? When is corp. present enough to have presence/pers. juris.?

388) HOLDING: Corporation (Int’l Shoe) is present enough in state to have presence/pers. juris. when it has minimum contacts such that maintenance of a suit does not offend traditional notions of fair play and substantial justice. Brings new meaning to presence – not just being in state. Enough contacts to make it reas. for D to defend suit brought there. 

a) For specific jurisdiction (claims that come out of that activity): need continuous and systematic contacts, and contacts that give rise to the claim, but cannot get general jurisdiction through continuous and systematic contacts. Casual, isolated connection – not enough for general juris. (causes of action unconnected w/ activities there). Single and occasional acts: depending on nature of act, can get specific jurisdiction. General jurisdiction allowed (can sue for issues arising distinctly from those activities) when continuous activities (corporations) so substantial and of such a nature. NO personal jurisdiction when there are no contacts. 

b) Int’l Shoe had continuous and systematic activities, so ct. could have stopped there, BUT ct. setting out new rules. Policy: Int’l Shoe was also benefiting from contacts in state – agents in WA selling shows get the protection of the state (contract laws, etc.). Int’l Shoe chooses to conduct activities from which it benefits – must also accept juris. 

389) CONCURRENCE: Justice Black doesn’t agree with words “fair play” and “justice”: wants more blanket form of test (think about Justice Brennan, where everything will be fairness).

Absorbing In Rem Jurisdiction

in rem juris. left untouched by Int’l Shoe. Also only talked about corporate Ds, not individual Ds. These two issues came together in Shaffer:  

Shaffer v. Heitner (S.Ct. 1977)
, cb104

390) FACTS: P: shareholder; Ds: 28 present or former officers/directors of a Delaware corp. P sues in DE, alleging that Ds had taken actions in OR. P sequesters stock (DE prop.) of Ds, under DE statute: no matter where stock is, if corp. incorporated in DE, assume it’s in DE. [Out of Pennoyer: in rem juris is attachment of prop to get juris; quasi in rem is attachment to collect on judgment.] Sole purpose of sequestration is to get POWER over D: have mechanism of power. Served Ds by mail and publication, but question is not NOTICE, but POWER (actual notice not enough). Ds claim that (1) No juris. under D.P. Clause b/c lacking sufficient contacts; and (2) sequestration of prop. w/o hearing/notice is a violation of the D.P. Clause (even if you have power, we win b/c violated d.p.).  Ct. doesn’t answer (2).

391) PRIOR PROCEEDING: DE courts rejected all of Ds’ arguments, including jurisdictional challenge (b/c said it was quasi in rem proceeding: consistent w/ Pennoyer).  

392) QUESTION: Is DE statute that allows State to get juris. by sequestering prop of D constitutional?

393) HOLDING: No. Ds do not have juris. in DE. Ct. decides that Int’l Shoe std. must be used to evaluate all assertions of state ct. juris. Ct. abolishes in rem juris. as basis of establishing juris. Instead, in rem juris. is part of Int’l Shoe minimum contacts std. Ownership of property becomes one contact—not irrelevant, but only one contact. Property alone is enough for juris. only if cause of action centers around prop – it would be a single act to bring spec. juris. (claim to quiet title, etc.). Corporation is in DE, but Ds are not corp., they are inds. Suing 28 individuals for actions they did not do in DE – not sufficient minimum contacts.  

a) Fn 19 – says Int’l Shoe not just corporate – also applies to individuals (have to say this b/c Ds are inds.). 

394) CONCURRENCE/DISSENT: Brennan didn’t think cts. should have reached Part IV – don’t know if enough contacts b/c no one had put that info in. Public policy of state should have decided. Comes down along traditional notions of fair play and substantial justice.

395) What’s still good about Pennoyer? Must have both power and notice to meet approp. test for juris. BUT attachment of prop. as the basis of juris. : NO LONGER LAW.

396) Is attaching property ever OK? cb375, fn 23 in Fuentes: says obtaining juris in state ct. w/ attachment – public interest, exception to notice/hearing regulation. When you would have juris – ct. must have hearing. If you need it to get juris – can attach.

Specific Jurisdiction: Modern Cases  (5 cases deal w/ where things fall in Int’l Shoe chart)

McGee v. International Life Insurance Co. (S.Ct. 1957) cb116

397) FACTS: Mail insurance: decedent in CA, life insurance company in TX. Only contact through mail. Insurance company says it won’t pay b/c it claimed he had committed suicide. Doesn’t have office/agent in CA. Beneficiary sues in CA.

398) PRIOR PROCEEDING: CA said D.P. Clause did not preclude from entering judgment on D.

399) QUESTION: Are there min. suff. contacts consist. w/ trad. notions of fair play and sub. justice?

400) HOLDING: YES. Initial contact/solicitation made in CA. Contract/premiums mailed from CA. CA has interest in providing mechanism for residents. Nationalization of commerce – opening of commerce, use of mail.

Hanson v. Deckla (S.Ct. 1958), cb117

401) FACTS: Mother had trust in DE, then moves to FL. 3 daughters – one in FL, who would get everything if settled there (under FL law, trust would be part of assets, would trump trust agreement), and 2 in DE, where it would be divided among all three. Mother sent administrative mail back and forth.

402) PRIOR PROCEEDING: FL S. Ct. said FL had no juris.

403) QUESTION: Are there min. suff. contacts consist. w/ trad. notions of fair play and sub. justice?

404) HOLDING: NO. No minimum contacts: mail is not enough, espec. if unilateral. It is essential that there be some act by which the D purposefully avails itself of the privilege of conducting activities w/in the forum state, thus evoking its benefits and protections of its law. Solicitation is different from McGee. Ct. could look at fair play/justice, but uses min. contacts. 

World-Wide Volkswagen Corp. v. Woodson (S. Ct. 1980) 
cb119

405) FACTS: Robsinsons, Ps, purchased car in NY. Left NY following year to move to AZ, had an accident—struck in rear in OK. Brought products-liability claim in OK State Ct. against retail dealer, regional distributor, national company, manufacturer. Retail dealer and reg. distri., both NY companies, made special appearances to say that OK juris. would offend limitations of State’s juris. imposed by D.P. Clause. [National comp. and manufacturer had offices, agents, advertising, mail solicitation in OK – presumably thought min. contacts for pers. juris. enough there.] [Ps sued all four b/c didn’t want to be in Fed. Ct. (less friendly to claim). If complete diversity (Ps and nat. corp/manufacturer), 2 Ds could remove to Fed. Ct. If no compl. diversity, (WW VW and Seaway are both NY), can stay in state ct. cb127 note 3.]   

406) PRIOR PROCEEDING: S. Ct. of OK denied Ds’ writ: cars so mobile dealers can foresee possible use in OK. Here: Reversed.

407) QUESTION: Do Ds have min. contact w/ OK such at maintenance of suit in OK does not offend traditional notions of fair play and substantial justice?

408) HOLDING: No. Possibility that auto may be driven through state is a mere possibility – not sufficient. Two purposes of Int’l Shoe: (1) protecting Ds from litigating in distant forum; and (2) state sovereignty. **If not sufficient min. contacts, doesn’t matter if not fair. Must have both minimum contacts and fair play & substantial justice.  (1) How do you decide if fair/reasonable? FIVE factors to fair play & substantial justice: 1. burden on defendant; 2. plaintiff’s interests; 3. interests of forum state; 4. interstate judicial system’s interest in efficiency; 5. shared interests of several states in furthering fund. substantial social policies. 

409) How does ct. address foreseeability? P says f/s that cars will end up elsewhere. Ct.: not enough b/c not right kind of foreseeability. Ds must foresee/have clear notice that they’ll be haled into ct. Not the mere likelihood that product will end up in forum state. Rather Ds conduct is such that D would know that they might end up in forum state’s ct. When corp. purposefully avails itself of privilege of conducting activities, it has clear notice: delivers products into stream of commerce w/ expectation that they will be purchased by consumers in forum state. Purposefully avail OR stream of commerce – must have real possibility that products could be purchased by consumers in state. Not sufficient: just selling car, knowing car’s mobile, knowing it might end up in OK. 

410) DISSENT: thinks fairness weighs heavier. Majority focuses too much on contacts, too little on inconvenience (lack of) to Ds and interest of state. Test: whether sale of product into stream of commerce is enough. Purposefully availed can mean pur. injects into stream of commerce. If P shows state interest or min. contact, burden shifts to D to show injury too great.  

Asahi Metal Industry Co. v. Superior Court(S.Ct. 1987) cb129  DIVIDED S. CT.

**Marked first time Court found it unreasonable and violative of due process for a state to exercise IPJ over a defendant a majority of court believed had minimum contacts.

411) FACTS: Zurcher lost control of motorcycle while in CA-seriously injured. Zurcher brought products liability suit in CA state court claiming that cycle’s rear tire and tube were defective. Taiwanese manufacturer of tube: Cheng Shin. Shin impleaded Asahi, Japanese manufacturer of tube’s valve assembly and wanted indemnity for full amount of Shin’s payment to Zurcher. Zurcher settled all his claims, leaving only Shin’s impleader suit against Asahi.

412) Court split on analysis:

a) Part I: Unanimous

b) Part (II-A): 5 members believed Asahi had requisite minimum contacts 

c) Part (II-B): 8 justices believed it would be unreasonable and violative of due process to exercise jurisdiction 

i) (min contacts NOT est.) Justice O'CONNOR, joined by THE CHIEF JUSTICE, Justice POWELL, and Justice SCALIA, concluded in Parts II-A and III that, even assuming, arguendo, that petitioner was aware that some of the assemblies it sold to Cheng Shin would be incorporated into tires sold in California, the facts do not establish minimum contacts sufficient to render the State's exercise of personal jurisdiction consistent with fair play and substantial justice as required by the Due Process Clause. Stream of commerce—not enough. 
ii) (min contacts est.) Justice BRENNAN, joined by Justice WHITE, Justice MARSHALL, and Justice BLACKMUN, agreed with the Court's conclusion in Part II-B that the exercise of jurisdiction over petitioner would not comport with "fair play and substantial justice," but disagreed with the Part II-A's interpretation of the stream-of- commerce theory, and with the conclusion that petitioner did not purposely avail itself of the California market. As long as a defendant is aware that the final product is being marketed in the forum State, jurisdiction premised on the placement of a product into the stream of commerce is consistent with the Due Process Clause, and no showing of additional conduct is required. Here, even though petitioner did not design or control the distribution system that carried its assemblies into California, its regular and extensive sales to a manufacturer it knew was making regular sales of the final product in California were sufficient to establish minimum contacts with California.
413) O’Connor: 

a) Nutshell: Mere act of placing product in stream of commerce not sufficient for purposeful availment. Need other reasons. Policy: Need predictability of minimum contacts: w/o purposeful availment, no predictability of forum.  

i) No minimum contacts. No actions of D to purposely direct products toward forum state. Asahi did not design valves for CA market, advertise in CA, establish channels for providing advice to consumers or market product through a distributor who agreed to serve as a sales agent. D’s awareness that stream of commerce may sweep product into forum State is not sufficient for a purposeful act directed toward forum state.  Unresolved questions of intent (necessary for specific jurisdiction), Foreseeability.

ii) Reasonableness lacking. Determined by: 

(1) Burden on D (heavy burden on Asahi to defend in CA great due to distance and submission to foreign nation’s judicial system)

(2) Interests of forum state (CA’s interest is weak, given 3rd party plaintiff was not a CA resident and transaction took place in Taiwan)

(3) P’s interest in obtaining relief (Cheng Shin--weak --other forum available)

(4) Interstate judicial system’s interest in efficient resolution of disputes (U.S courts should be leery of extending U.S. notion of justice into the international field)--COMITY 
(5) Shared interest of several States in furthering substantive social policies

414) Brennan’s concurrence:

a) As long as participant in market process is aware that the final product is being marketed in the forum State, the possibility of a lawsuit cannot come as a surprise; no additional conduct necessary. 

b) Asahi benefited economically from forum, and thus has requisite minimum contacts. 

c) Big difference from being transported unilaterally into forum state (WWV) and where D’s products are regularly sold there.

415) All Justices believe in necessity of purposeful availment

416) THE PORTABLE TORT

a) A portable tort that results from P’s unilateral action - such as driving a car- will be considered too fortuitous to satisfy minimum contacts.  Volkswagen
b) The stream is not enough in Asahi; D must manifest a directed and purposeful availment of forum.

417) CONVENIENCE/REASONABLENESS

a) To protect the D from litigating in a too distant or inconvenient forum

b) Much broader than before, however; goes beyond a D-focus

c) WWV court doesn’t get back to this because the contacts test fails- but here comes Burger King
d) Factors:

i) burden on D (primary concern)

ii) State’s interest in adjudicating

iii) P’s interest in convenient relief

iv) Interstate judicial efficiency

v) Shared interests of several states in further substantive social policies

Burger King Corp. v. Rudzewicz  (S.Ct. 1982)
cb137

418) FACTS: 2 businessmen get together to open a Burger King franchise in MI. BK HQs are in FL: do 

419) business transactions in correspondence with HQ and Birmingham (MI) dist. offices. Lots of problems. Shortly after agreement signed, started falling behind in rent payments. BK negotiated, then sued in fed. dist. ct. in FL, invoking trademark and diversity juris.

420) PRIOR PROCEEDINGS: Dist ct. rejected Ds challenge to pers. juris. Awarded BK damages and injunctive relief. 11th Circuit: Reversed – no proper pers. juris. S. Ct. reverses. 

421) QUESTION: Can FL ct. get pers. juris. over Ds in MI?

422) HOLDING: Yes. Must look at (1) min. contacts and (2) five factors of fair play and substantial justice (leaves out “traditional”). (1) Minimum contacts: If D has “fair warning,” can be subjected to pers. juris.: satisfied if D has “purposefully directed” (availed, established) activities at residents of forum and litigation results from injuries arising out of those activities – if can anticipate being haled into ct. Contract – substan. connections, benefit from TM, 20 yr. relationship, payments to FL, some regulations in FL law. Can have sufficient contacts even w/o stepping foot in FL. (2) Fair Play/subs. justice: sophisticated businessmen, notice in contract, choice of law [v. choice of forum, which specifies which cts. it would be brought in], notice throughout process. Must be established on case-to-case basis.

General Jurisdiction

Washington Equip. Manufacturing Co. v. Concrete Placing Co. (Wash. App. 1997)   cb148

423) FACTS: ID company gets cert. of authority to build roads in WA. 10 yrs. later, buys equip from WA P and fails to pay. P sues in WA cts, D challenges juris.

424) PRIOR PROCEEDING: Trial ct. dismissed for lack of juris. P appeals.

425) QUESTION: Can general juris. be established over non-resident company which WA statute once req’d to secure cert. of authority?

426) HOLDING: no general juris. – appointment of agent in order to build roads not enough substantial contacts to establish general juris. Company got cert. to build roads; nothing states that by complying with req’ments a corp. consents to gen. juris. Corp. must consent to juris. Consent requires knowing/voluntary act. Look at statute, legis. intent

Burnham v. Superior Court  (S.Ct. 1990)
cb150 
SPLIT CT.—concur for diff. reasons

427) FACTS: divorce—D served while in CA for business, then visiting kids; 

428) PRIOR PROCEEDINGS: D made special appearance in Cal Sup. Ct. to quash service of process for lack of pers. juris. Sup. Ct. denied motion, Ct. of App. denied mandamus relief. S. Ct. granted cert. 

429) QUESTION: Can ct get pers. juris. over D through service in state?

430) HOLDING: Yes. All justices agree that pers. juris. (general) based on presence alone constitutes due process. Scalia: Presence is enough. When you’re present, you can be served, cts. have pers. juris over you. Word “traditional” in Int’l Shoe very important: serving to establish juris. one of continuing traditions of legal system. Int’l Shoe and others only dealt with absent Ds, no presence. If you have presence, you don’t need min. contacts; if absence, then min. contacts substitute.

431) CONCURRENCE: (Brennan) By going to state, we believe he was availing himself of benefits of state. Only 3 justice said “presence” concept – don’t know if it is or not – others say D availed self of benefits of state.

Consent as a Substitute for Power

in spite of analysis of min. contacts/fair play, D can WAIVE (consent to waiver of) due process

Carnival Cruise Lines, Inc. v. Shute
(S.Ct. 1991)
cb169

432) FACTS: Shute filed for pers. injury negl. case, arising out of slip on Carnival Cruise. Ticket for cruise contained forum selection clause, saying lawsuits had to take place in FL. 

433) PRIOR PROCEEDING: P brought suit in WA, Ds filed for summ. judg. 9th Cir. Ct. of App. refused to enforce forum selection clause. D appealed. S. Ct. reverses.

434) QUESTION: Is forum-selection clause on ticket enforceable?

435) HOLDING: Forum selection clause is enforceable, depending on notice to P. P saves fares, would be huge burden to D to be sued all over, judicial efficiency argument: dispels confusion about where suits can be brought. Fairness args: clause does not have a bad faith motive: FL is p.p.b. Ps had notice: (doesn’t mean suit is over, b/c also must have power). Different from Clause in Burger King: it said FL law, this says FL court. Clause purely routine, and P could have rejected contract.

436) Difference b/t this and cognovit clause on p173: goes beyond forum selec. clause. Consent to juris. AND waiver of right to defense, rt. to trial & appeal. MUCH higher std. of notice, party must understand effect, get something in return (quid pro quo). Forum selec. cl.: only juris. settled, say “OK, you can bring me into ct.” 

Constitutional Requirement of Notice

FR 4, Forms 1A & 1B

Wuchter v. Pizzutti (S.Ct. 1928) cb174 : statute gave ct. power of juris but no notice.  struck down b/c did not require notice – did not comply with 14th Amend. 

Mullane v. Central Hanover Bank Trust Co.
 (S.Ct. 1950) 
cb175

437) FACTS: To efficiently handle small trusts, bank can pool them. Has to go to Surrogate Ct. for settlement/accounting/approval of first account as common trustee. Mullane – apptd. by ct. as guardian/atty. for all beneficiaries’ interests in interest of trust. Vaughn – guardian for beneficiaries who have interest in the principal of the trust. NY § 100-c(12): requires notice by publication and appt. of guardians. Guardians bring suit, challenging both power and notice.   

438) PRIOR PROCEEDING: Special appearance by guardians. Surrogate Ct. entertained and overruled 

439) objections. Final decree accepting accts. offered. App. Division of the Sup. Ct. and Ct. of Appeals of NY affirmed. S. Ct. (here): reversed and remanded based on notice req’ment. Says suff. power b/c state interests – such strong int. in adjudicating trusts w/ beneficiaries. But not enough notice. 

440) QUESTION: Is notice (publication) to beneficiaries on judicial settlement of accts. by the trustees of a 
common trust fund established under NY Banking Law constitutionally sufficient?

441) HOLDING: NO, in this case publication not enough, must also mail. Makes distinction between power and notice for the first time. Test: Must do what is reasonable under the circumstances. Divides into two groups: those bank can identify and locate – must notify by mail; and those bank can’t after reas. inquiry under the circumstances – public. is fine. Don’t need personal service. For those w/o known addresses, those w/ conjectural or future interest, publication OK. Mass mail OK – even if don’t reach every single person, those reached (if most) can support/represent interests of all. 

442) CRITICISM: does not give beneficiaries a whole lot of power in situation. If can’t be reached, will be bound by decisions b/c “adequately represented” by others. Cannot go in and relitigate (can only use collateral attack). 

Service of Process

Rule 4 – Fed. Rule for how you have to serve notice (not 14th Amendment notice req’ments).

 (a) and (b): what must be served – connects with l, which proves how you did it.

 (c), (d), (e), (f), (g), (h), (i), (j): how to serve the what  

 (e) (another part) AND (k): where you can serve

 (m): when you have to serve



Rule 12 – how does it connect with Rule 4? 




12(b)(6) – a - j, k, m, l




12(b)(4) – a and b




12(b)(2) – 14th Amendment




12(b)(4) – if wrong name, no seal




12(b)(5) – if served to 5 year old kid




12(b)(2) – if not enough sufficient contacts

Self-Imposed Restraints on Jurisdictional Power 

Long-Arm Statutes


MUST understand BOTH Long-Arm Statute analysis AND 14th Amendment analysis – see if it gives general/specific juris. under IS chart. Long-Arm Statute gives power, but not notice.

cts. can choose to exercise full scope allowed under 14th Amend., but don’t have to limited by: (1) Long-Arm Statutes, (2) Statutes related to venue, and (3) forum non conveniens have all of the pers. juris. but ALSO must have long-arm statute that says you can when can you sue someone who is not in state? In addition to Fed. min. contacts rule, state statutes regarding how they can be given

• states can have long-arm statutes exactly the same as 14th Amendment

• some states have long-arm statute that’s are smaller than 14th Amendment parameters

• some states have long-arm statute that goes beyond 14th Amendment parameters – then, unconstitutional 

 (those areas beyond 14th Amend.)

Gibbons v. Brown (Fl. Dist. Ct. App. 1998)
cb192

443) FACTS: Mr. Brown driving in Canada, Ms. Gibbons gave faulty directions, Gibbons and Mrs. Brown injured. Browns from FL, Gibbons from TX. 2 cases. 

a) 1st case: Gibbons v. Mr. Brown: sued him in FL 

b) 2d case: Mrs. Brown v. Gibbons. Sued in FL b/c G. had brought case before, seeking general pers. juris. (event did not happen there). G. challenges on pers. juris. based on FL Long-Arm Statute. FL Long-Arm Stat: engaged in “substantial and not isolated” activities in FL. Requires more contacts than const. analysis – fewer people can get pers. juris.

444) PRIOR PROCEEDING: Trial ct. decision appealed. Ordered to Dismiss the complaint.  

445) QUESTION: Can Brown get juris. over Gibbons under the FL Long-Arm Statute?

446) HOLDING: No. Ct. has to determine (1) Long-Arm Statute and (2) 14th Amend. Gibbons does not satisfy FL L-A Stat. prereqs – not presently engaged, length of previous time not enough. Ct. doesn’t have to go on to 14th Amend. analysis. Dismissed. 

447) If Gibbons had waived service and sent in waiver, would not have waived defense for lack of pers. juris. (4)(d)(1). Would raise 12(b)(2) to raise lack of juris – others you’d have to raise at same time to not waive: 12(b)(3), 12(b)(4), 12(b)(5)

Venue as a Further Localizing Principle

28 U.S.C. §§ 1391-1392

VENUE: go to § 1391.  Venue generally

448) (a) Solely on diversity: (1) residence, (2) where events took place, (3) where D subject to pers. juris. 

449) (b) Not founded solely on diversity: (1) residence, (2) where events took place, (3) where D may be found

450) (c) tells where corp. resides, then go back to (a)(1) or (b)(1)

451) (d) alien may reside in any district

452) (e) against U.S. official, agency, etc. (1) residence, (2) where events took place, (3) P’s residence if no real property involved

453) (f) against foreign state (1) where events took place, (2) where cargo/vessel situated, (3) where licensed to do business, (4) DC if against foreign state/political division

§ 1392. Defendants or property in diff. districts in same State. 

454) civil action involving prop. located in diff. districts of same State – venue in any district.

455) When picking venue, have to connect it with a substantive claim. 

Dee-K Enterprises, Inc. v. Heveafil Sdn. Bhd.  (E.D. Va. 1997)
cb199

456) FACTS: Ps v. foreign and U.S. Ds on international conspiracy charge under Clayton Act. Served Ds by registered mail under Rule 4(f)(2)(c)(ii) – allows service by registered mail on foreign Ds. Ds challenge pers. juris. and venue – 12(b)(2) and 12(b)(3) motions to dismiss. 

457) Pers. juris. – had to meet statute AND IS analysis and notice/service of process. Clayton Act – Fed. statute that authorizes service of process. Rule 4(k)(1)(D) – service is effective to establish juris. over person of D is authorized by fed. statute. Rule 4(k)(2) – establishes juris. for any person who doesn’t have contacts w/ any one state – can look to fed. contacts if nationwide contacts. **Under Clayton Act, allowed to look at all nationwide contacts to establish juris. 

458) QUESTION: Is venue proper in E.D. of Virginia?

459) HOLDING: Ds say you look to Clayton Act to determine venue. Ct. says § 1391(d) overrides Clayton Act – aliens subject to venue in any district. BUT some American Ds. Ps look to § 1391(b)(3) – judicial district in which any D may be found. Ct uses definition of minimum contacts to see if s.one can be found in state – even though foreign Ds can be sued anywhere, can’t necessarily be found everywhere. Need one D to be found to establish venue (must establish pers. juris. with all). Ct. sends case back to Ps to establish venue in that district.

Declining Jurisdiction: Transfer and Forum Non Conveniens   28 U.S.C.§ 1404(a)

Premise – that there will be circumstances in which a ct. has the power to hear a case, but, for reasons of justice or efficiency, should not do so. 

Reasoning: local prejudice; preponderance of witnesses will have to travel long distances to testify

Transfer under 28 U.S.C. §§1404, 1406, and 1631

460) § 1404. Change of Venue.: district ct. w/ proper venue, but ct. in its discretion may transfer case to another dist. ct. w/ venue. 

a) for convenience

b) in interest of justice

c) case may be transferred upon motion, stipulation, or consent of all parties

d) if you don’t like the new district, build arguments about how the other is more convenient for you or why transferring to the new district is not in the interest of justice.

461) § 1406. Cure or waiver of defects.: case brought in dist. ct. w. wrong venue – can dismiss OR transfer (dismiss under 12(b)(3))

a) shall dismiss OR

b) if in the interest of justice, transfer to district where it could have been brought

462) § 1631.  Transfer to Cure Want of Jurisdiction.: same as 1406 (transfer in int. of justice) for subject matter jurisdiction. If you want it dismissed, file a 12(b)(1) motion to dismiss for lack of subj. matter juris.

a) if ct. finds there is want of juris., ct. shall, if in the inter. of justice, transfer to ct. in which action could have been brought

b) Action/appeal shall proceed as if it had been filed in or noticed to the ct. to which it is transferred

463) Forum Non Conveniens  

a) When are cts. able to deflect/not fulfill the power that they have?

b) If everything done right, but you still want the case dismissed, use Forum Non Conveniens. 

Piper Aircraft v. Reyno  (S.Ct. 1981)
cb204

464) FACTS: Case filed in CA by representatives of decedents and survivors of a plane crash that occurred in Scotland. Suing 2 manufacturers of aircraft – one located in PA, one in OH. Brought in state ct., then Ds removed to federal ct. in CA. Then Ds made § 1404 motion to transfer to Middle Dist. of PA. Then Ds moved for dismissal for forum non conveniens.

465) PRIOR PROCEEDING: Dist. Ct. granted motions. Third Cir. reversed, on the grounds that dismissal for forum non conveniens is never appropriate where the law of the alternative forum is less favorable to the plaintiff. 

466) QUESTION: Should case be dismissed under forum non conveniens?

467) HOLDING: Yes. Ct. cites Gulf Oil Co. v. Gilbert, in which public and private interests are balanced. Private interests: (1) relative ease of access to proof; (2) ability to bring in witnesses; (3) possibility to view premises; (4) all other practical problems, include. ease, expense, speed. Public interests: (1) Court congestion; (2) Local interest; (3) in diversity cases, if at home w/ law; (4) avoidance of conflict of law; (5) unfairness of burdening citizens w/ jury duty. Application: Private interests point in both directions: relative ease of access to sources of proof, inability to do Rule 14 impleader over a lot of  Ds (no pers. juris. over Scottish 3rd party Ds). BUT P argues: Rule 14 only for derivatively liable AND not compulsory; if D want to say “him not me,” use affirmative defense. Public Factors: confusing to jury b/c PA law would apply to Piper, Scottish law would apply to Hartell; ct.’s lack of familiarity w/ Scottish law; strong Scottish interest in trying case (accident happened there); deterrence argument. 

468) If Ct. follows 3d Cir. rule that forum non conveniens not approp. where law will be less favorable to P, ct. would never be able to use it, as P does forum shopping to find ct. most favorable. Also, ct. doesn’t give as much deference to P b/c not American citizen. Gets deference when law is “so clearly inadequate or unsatisfactory that there is no remedy at all.” Case dismissed under forum non conveniens.

B. Subject Matter Jurisdiction






Const. Art. III, § 2: Cases and Controversies “arising under”  

SUMMARY: 

469) Can raise subject matter jurisdiction at any time! (Mottley, Saadeh v. Farouki: juris. raised in S. Ct./Ct. of App.) 

470) Must have subject matter jurisdiction in every case,  over every claim, no matter who brings

471) that subject matter juris. has to be under § 1331, § 1332, § 1367; all 3 must be consistent with Art. III, § 2

472) subject matter juris. is the power of the court to hear the type of claim

473) needed when not in a court of general jurisdiction (Fed. Cts.: courts of limited jurisdiction)

474) Under Art. III, § 2, which is not self-executing. Congress decides which parts to bring over – must act

475) codified in § 1331 (Fed. Question), § 1332 (Diversity Jurisdiction), § 1367 (Supplemental Juris.) 

476) Must tie every claim to a statute

477) Federal Question Jurisdiction § 1331

478) Requires (as interpreted in § 1331: more restrictive than Art. III) a well-pleaded complaint (Mottley)

a) P cannot be raising a defense in case in chief

b) when declaratory judgment action, look to whether D (orig. P) could have sued – if D could have sub. matter juris. if D had brought complaint, than P (orig. D) can bring declar. judgment action. Q: What is underlying coercive action? 

• Diversity Jurisdiction § 1332

– interpreted as more restrictive than Art. III in doctrine of complete diversity: must have it!

– no opposing parties can be from same state (no same state on both sides of “v”)


– look to citizenship and domicile at time suit is filed


– domicile: residence and intent to remain (Mas v. Perry)


– non U.S. citizens: covered only when opposing party (other side of “v”) had person who is a resident 
of U.S. (no foreign ind. suing foreign ind.) (Saadeh v. Farouki)


– recently added perm. resident language (§ 1332(a) last sentence) – citizen of state in which s/he lives. 

Designed to reduce, not expand diversity cases. (Saadeh v. Farouki)

– divorce, alimony, child custody cases outside scope of diversity jurisdiction (no reason – passage of time made bad law into good law)

• Supplemental Jurisdiction § 1367

– power and discretion (Gibbs codified as § 1367(a) and (c))

– power: common nucleus of operative facts between federal and state claims (§ 1367(a))

– (comm. nucl. of oper. facts sounds like same trans/occ. – in claim prec., compul. c/cs, cross -cs)

– federal claim must be substantial
– discretion: even if substantial Fed. Q with common nucleus of oper. facts, ct. can exercise discretion not to hear claim (§ 1367(c))

– Ps cannot bring claim against non-diverse 3d party D w/ no independent subj. matter. juris. (Kroger codified as § 1367(b)) 

– if non-diverse and can’t get 1367, only way P could sue would be under Fed. Question

– could not bring state law claims against additional parties – overturned by Congress in the last sentence of  § 1367(a) (Finley)

Removal § 1441

– Ps get initial choice of cts. in which fed. and state juris. overlap. Ds also have power to remove cases rom state cts. to federal cts. – basic text is 28 U.S.C. § 1441.

1. Federal Question Jurisdiction 


28 U.S.C. § 1331

Federal Question Jurisdiction § 1331

– Requires (as interpreted in § 1331: more restrictive than Art. III) a well-pleaded complaint (Mottley)

– P cannot be raising a defense in case in chief

– when declaratory judgment action, look to whether D (orig. P) could have sued – if D could have sub. matter juris. if D had brought complaint, than P (orig. D) can bring declar. judgment action. Q: What is underlying coercive action? 

28 U.S.C. § 1331. Federal Question. (Art. III Section 2)

Dist. cts. have orig. juris. of all civil actions arising under Const., law, treaties of U.S. “arising under” read more strictly than in Article III, Section 2

Louisville & Nashville Railroad v. Mottley   (S.Ct. 1908)

cb217

479) FACTS: Mottleys were injured in a railway accident. As compensation, in 1871 they received lifetime 

480) passes good for free transportation. Several decades later, Congress, protecting against fraud and bribery, made free passes unlawful. Mottleys’ passes were not honored, so they sued first for specific performance, and second, that if the law prohibits their passes, it is in conflict with the Fifth Amendment b/c it deprives them of their due process rights. 

481) PRIOR PROCEEDING: Fed. trial ct. granted relief for Mottleys. RR appealed to the S. Ct.

482) QUESTION: (1) Does Congress’s statute make it unlawful for passengers to use passes they had received in settling cause of action against RR? (2) Is the statute in violation with the Fifth Amend.?

483) HOLDING: Ct. develops the well-pleaded complaint rule: when deciding a federal question, the court does not look at the real complaint, but looks at what a well-pleaded complaint would look like (Mottleys suing RR for specific performance). D’s defense, that it’s a Federal statute, and P’s rebuttal, that the statute is unconstitutional, are NOT part of the well-pleaded complaint, they are part of the defense. Ct. is interpreting concept of “arising under” (Article III, § 2 parameters and 28 U.S.C. § 1331 statutory provisions). Cts. read the same language under § 1331 more strictly than under Art. III § 2. Mottleys can’t say, “Rule for us b/c that statute dictating what RR can do is unconstitutional” – can only ask ct. to rule on contract. Must have well-pleaded complaint that language is based on: § 1331 more strict b/c of the way the Ct. has interpreted it. Case dismissed.

(Mottleys re-filed in State Ct., brought up to S. Ct., lost on the merits)

Declaratory Judgments
(cb223)

Under Declaratory Judgment Act, fed. cts. are empowered to hear certain cases in which a potential D seeks a declar. of rights, but Declar. Judgment Act did not expand the jurisdiction of the fed. cts.   

When there is a Declaratory Judgment action, look at what suit it that orig. P would have brought. If that P would not have juris., no juris for declar. judgment action.

In other words: Look at whether complaint that is a declaration that includes a federal question is a well pleaded complaint that gives § 1331 Fed. Juris. (arising under Federal law).



2. Diversity Jurisdiction



28 U.S.C. § 1332

§ 1332 immediately granted in first Judiciary Act (1789), § 1331 not granted until later. Why? states could be prejudiced against non-citizens. BUT diversity can also support a citizen bringing an action in her home state.


• Diversity Jurisdiction § 1332

– interpreted as more restrictive than Art. III in doctrine of complete diversity: must have it!

– no opposing parties can be from same state (no same state on both sides of “v”)

– look to citizenship and domicile at time suit is filed


– domicile: residence and intent to remain (Mas v. Perry)


– non U.S. citizens: covered only when opposing party (other side of “v”) had person who is a resident 
of U.S. (no foreign ind. suing foreign ind.) (Saadeh v. Farouki)

– recently added perm. resident language (§ 1332(a) last sentence) – citizen of state in which s/he lives. 

Designed to reduce, not expand diversity cases. (Saadeh v. Farouki)

– divorce, alimony, child custody cases outside scope of diversity jurisdiction (no reason – passage of time made bad law into good law)

28 U.S.C. § 1332. Diversity of Citizenship, Amount in Controversy. (Art. III Section 2)


(a) dist. cts. have orig. juris. where matter exceeds $75,000 and is between



(1) cit. of diff. states



(2) state, subjects of foreign state



(3) diff. states, foreign subjects add. parties  



(4) foreign state as P and cit. of diff. states


alien w/ perm res: citizen of state where resides


(b) if P recovers less than $75,000


(c)
(1) corp.: citi. of state where incorp. AND where p.p.b. 





(except insurance – state in which insured is a citizen)



(2) legal reps. citizens of same state as those represented


corporations: § 1332(c): corporate citizenship based in 2 places:



– place where incorporated 



– principal place of bueiness (sometimes “nerve,” sometimes “muscle”) – but can only have ONE ppb


insurance company takes state in which citizen is insured if D



foreign individuals and entities: no place in § 1332 that says you can have 2 foreign citizens

Mas v. Perry  (5th Cir. 1974)
cb229

FACTS: Mr. Mas, citizen of France, and Mrs. Mas married at her home in MS. Lived in LA as graduate 

students for two years, then moved to IL. Intention to return to LA to finish degrees, then unsure where they would reside. Sued D, citizen of LA, after he watched them through 2-way mirrors. At close of case at trial, motion to dismiss for lack of juris. Motion denied.

PRIOR PROCEEDING: Jury verdict of $5,000 for Mr. Mas and $15,000 for Mrs. Mas.

QUESTION: Do the parties have complete diversity to satisfy § 1332 Diversity of Citizenship req’ments?

HOLDING: Mrs. Mas is a citizen of MS for diversity purposes, thus there is complete diversity. Must have 

citizenship and domicile. Domicile means taking up a residence with the intent to remain there; you don’t lose a domicile until you gain a new one. Because husband is a citizen of a foreign state, domicile does not follow husband b/c she would not be a citizen of any State and could not sue in a fed. ct, nor could she invoke the alienage juris. since she is not an alien. Since she has not yet gained a new domicile, she has not lost her MS one. Affirmed.

Saadeh v. Farouki
(D.C. Cir. 1997)

cb236

484) FACTS: Jordanian national residing in MD (Farouki – D) defaulted on a loan from Greek national (Saadeh – P). P sues for breach of contract – by the time suit filed, D had “perm. resident” immigration status. While litigation underway, D became a U.S. citizen. P relies on last sentence of  § 1332(a) – alien admitted to US for perm. resid. considered a citizen of the state in which domiciled. If 2 foreign citizens, no basis for juris.   

485) PRIOR PROCEEDING: Dist. Ct. for P, D appealed on the merits. Ct. of Appeals asked parties to brief juris, dismissed for lack of juris. w/o reaching the merits of the case.

486) QUESTION: Did D qualify as a “citizen of a State” under the 1988 amend. at the time the case was filed? Can P bring this case under Diversity Jurisdiction? 

487) HOLDING: No. Ct. looks at text of statute v. legislative history. Congressional intent: trying to reduce diversity juris. through the alienage provision, therefore this case can’t be brought b/c it increases diversity juris. Literal meaning of last sentence in § 1332(a) doesn’t matter b/c of legis. history.

Supplemental Jurisdiction



28 U.S.C. § 1367

Expands jurisdiction. Why? 
– judicial efficiency: same operative facts, same discovery




– protect interests of D




– should be allowed to bring certain claims even if couldn’t in the first place.

– power and discretion (Gibbs codified as § 1367(a) and (c))

– power: common nucleus of operative facts between federal and state claims (§ 1367(a))

– (comm. nucl. of oper. facts sounds like same trans/occ. – in claim prec., compul. c/cs, cross -cs)

– federal claim must be substantial
– discretion: even if substantial Fed. Q with common nucleus of oper. facts, ct. can exercise discretion not to hear claim (§ 1367(c))

– P cannot bring claim against non-diverse 3d party D w/ no independent subj. matter. juris. (Kroger  codified as § 1367(b)) 

– if non-diverse and can’t get 1367, only way P could sue would be under Fed. Question

– could not bring state law claims against additional parties – overturned by Congress in the last sentence of  § 1367(a) (Finley)

28 U.S.C. § 1367. Supplemental Jurisdiction. (Art. III Section 2)

 (a) (POWER) (Gibbs codified): where dist. cts. have orig. action, shall have supp. juris. over claims “so related . . that they form part of the same case or controversy. Includes claims of joinder/intervention. (Finley)

 (b) (POWER) (Kroger codified): If solely on diversity, no supp. juris. over claims by Ps under Rule 14 (impleader), 19 (indispensable parties), 20 (perm. joinder), 24 (intervention), or claims by persons proposed to be joined as Ps under 19 or seeking to intervene under 24 if supp. juris. inconsistent with § 1332.

 (c) (DISCRETION) (Gibbs codified) dist. cts. may decline if:



(1) novel/complex issue of State law



(2) substantially predominates



(3) dismissed claims over which orig. juris.



(4) other compelling reasons

 (d) (STATUTE OF LIMITATIONS) extended for 30 days if voluntarily dismissed

United Mine Workers v. Gibbs  (S.Ct. 1966)
cb244  (pre-§ 1367 case – common law codified into § 1367)

488) FACTS: Gibbs (P) is a mine superintendent whose mine never opened up b/c of union action. He brings 3 

489) federal claims and 1 state claim against D: (1) violation of one to be fired under NLRA, § 303; (2) contract to handle various items under NLRA; (3) union striking interfered w/ other area jobs; (4) state claim – conspiracy to put Gibbs out of a job.   

490) PRIOR PROCEEDING: Claims: (1) jury verdict for P, judge enters j.n.o.v.; (2) jury verd. for P, judge enters j.n.o.v. b/c says didn’t argue damages; (3) dir. verdict for D b/c not enough evidence; (4) jury verdict for P. Out of all four claims, the only one P ultimately won was the state claim.

491) QUESTION: Can state law claim be heard under Supplemental Jurisdiction?

492) HOLDING: Yes. But P’s state claim reversed on the merits. For Supplemental Jurisdiction, party needs two things: power and discretion. 

493) Test for power: if state claim has common nucleus of operative facts as federal claims and federal claim(s) have substance to confer subject matter jurisdiction. Also, if P ordinarily expected to try them all in one judicial proceeding, there is power in federal ct. Consitutional b/c of works “Cases” and “Controversies” in Art. III, § 2. (side note: in this case, fed. claims substantive only b/c reached jury)

494) Test for discretion: Supp. Juris. is not a right. Look at: 

a) * judicial economy

b) * convenience

c) * fairness

d) * if fed. claims dismissed before trial, state claims should be as well

e) * if state claims predominate, no supp. juris. 

f) * other reasons (i.e. jury confusion) to separate fed. and state claims.

Kroger v. Owen Equipment & Erection Co. (S.Ct. 1978) cb249, 920, 922 (codified as § 1367(b))

495) FACTS: Mrs. Kroger’s husband killed in crane accident. She (IA) sues Omaha Power (NE), who brings in Owen Equip. (NE – but find out that IA p.p.b.) as a 3rd party D. She sues Owen as well under Rule 14(a) sentence 7 – P may assert claim against 3rd party D. P settles w/ Omaha Power. 3 days into trial w/ D, D says that p.p.b. is IA – therefore, no diversity juris. P argues: comm. nucl. of oper. facts. 

496) PRIOR PROCEEDING: Dist. Ct. refused to grant D’s motion to dismiss; 8th Cir. affirmed. Here, reversed.

497) QUESTION: Can P get supplemental jurisdiction over D?

498) HOLDING: No. Power for supp. juris. does not just involve common nucleus of operative facts; also must have something to append claim to. P can’t expand juris. over party who she would not be able to sue in the first place. P could have brought in Owen initially. Supp. juris. designed to protect D’s rights in a diversity context. Allow Ps ability to bring in claims that they would not otherwise be able to bring, but limited. 

Finley v. United States  (S.Ct. 1989)


cb250, note 5b.

499) FACTS: Passengers on plane died when it struck a power line. Reps. sued the U.S. (Fed. Aviation Admin.) under the Fed. Tort Claims Act. Ps also wished to sue the power company for negligently locating the lines. No indep. basis for juris., but claims involving both parties would have overlapping factual Qs.    

500) QUESTION: Can P sue another party if pendant party?

501) HOLDING: No. Ct. will not read juris. statutes broadly w/ respect to addition of parties. BUT undone by § 1367(a) last sentence – can have supp. juris. for claims involving joinder/intervention of additional parties.

Removal     





U.S.C. §§ 1441, 1446-47

Ps get initial choice of cts. in which fed. and state juris. overlap. Ds also have power to remove cases from state cts. 

– basic text is 28 U.S.C. § 1441.

28 U.S.C. § 1441. Actions Removable.

(a) any civil action brought in State ct. of which dist cts. have orig. juris. may be removed by Ds to dist. ct.

(b) action of which dist. cts. have orig. juris. founded on claim or right arising under the Consti., treaties, or 

laws (Fed. Q) shall be removable w/o regard to citizenship/residence of parties. 

Other actions (Diversity): only if none of the parties prop. joined and served as Ds is a citizen of the State in which brought.

 (c) If Fed. Q. joined w/ otherwise non-removable claims, entire case may be removed and dist. ct. may determine all issues or remand issues in which State law predominates

 (d) action brought in State ct. against foreign state may be removed to foreign state.

 (e) Ct. is not precluded from hearing claim b/c State ct. did not have juris. over that claim

28 U.S.C. § 1446. Procedure for Removal.

 (a) D desiring to remove shall file in the dist. ct. w/in which action is pending a notice of removal signed 

pursuant to Rule 11 and a short and plain statement of the ground for removal, together w/ a copy of all process, pleadings, and orders served on D

 (b) Notice shall be filed w/in 30 days after receipt by D of copy of initial pleading OR w/in 30 days after service of summons if init. pleading filed in ct.

– if case in init. pleading not removable, notice of removal may be filed w/in 30 days after receipt of 

amended pleading or s.thing that makes it removable EXCEPT THAT case may not be removed on the basis of diversity juris. more than 1 year after commencement of the action.

(d) promptly after filing, D shall give written notice to all adverse parties and shall file a notice w/ clerk at st. ct.

28 U.S.C. § 1447.  Procedure after removal generally.

 (c) Motion to remand on the basis of any defect other than sub. matt. juris. must be made w/in 30 days after filing of notice of removal.

Caterpillar, Inc. v. Lewis  (S.Ct. 1996)

cb252

502) FACTS: Lewis (KY worker) sues Caterpillar (IL) and Whayne (KY) for personal injury claims arising under state law. Liberty Mutual (MA) intervened as P. Lewis began settlement w/ Whayne less than a year after complaint (but claim hadn’t yet been dismissed). When there’s a change, up to a year to file for removal in diversity cases. Caterpillar filed for removal – removed to fed. ct. when complete diversity did not exist. P moved for remand, was denied (and can only appeal if final adjudication, injunction issued, or certified as a controlling Q of law). Before trial, all claims involving non-diverse parties were settled.  

503) PRIOR PROCEEDING: Jury verdict and judgment for remaining D. Ct. of Appeals vacated, concluding that Dist. Ct. lacked subj. matter juris. b/c no complete diversity at the time of the removal. 

504) QUESTION: Is absence of complete diversity at time of removal fatal to fed. ct. adjudication?

505) HOLDING: No. District ct. was in error for allowing removal b/c settlement negotiated, but not dismissed yet and Liberty Mutual and Whanye were still in case. But the error in failing to remand case is not fatal if federal juris. req’ments are met at the time judgment is entered. Because of judicial efficiency, finality, diversity juris. present by time trial occurred, reversed and case allowed to stand.

Choice of Law: The Erie Problem


Applies ONLY to cases brought under diversity jurisdiction.

Is there a conflict between Federal and State law? 

506) If NO conflict, APPLY BOTH. 

507) If there is a conflict, is there a Federal Rule or Statute on point? (ex.: Ragan, Ricoh, Burlington North)

a) If YES, is it consistent with Constitution the Rules Enabling Act (§ 2072: cannot modify, abridge, substantive rights)? If Statute: is it Constitutional? 

i) If YES, Rule/Statute does meet this test, APPLY FEDERAL LAW (Hanna)

ii) If NO, Rule/Statute does not meet this test, APPLY STATE LAW  R maybe go back to true Erie analysis – Hanna/Byrd (ct. hasn’t given us this “or” yet)

b) If NO, do true Erie analysis:– 2 tests of Byrd case
i) Is state law/interest in state law bound up with state-created rights and obligations? (do they really care about issue? major tort law reform? extensive hearings? explicit legis. intent?)

(1) If YES, APPLY STATE LAW.

(2) If NO, go to 2nd test of True Erie Analysis 

(a) Would case/test be outcome determinative under Guaranty Trust, Byrd, Hanna? Look to twin aims of Erie (defined in Hanna and Byrd):

(i) Discourage forum shopping

(ii) Discourage inequitable administration of laws

1. If NO (not outcome determinative), APPLY FEDERAL LAW (Fed. COMMON Law b/c already determined no statute/Rule on point)

2. If YES (outcome determinative), go to 3rd prong of Byrd: 

a. Are there any overwhelming Federal interests (affirmative countervailing considerations) that indicate you should apply Federal common law? Balance Federal law against State law

i. If YES (balance toward Federal law), APPLY FEDERAL LAW

ii. If NO (balance toward State law), APPLY STATE LAW

Erie: State Courts as Lawmakers in a Federal System

28 U.S.C. § 1652 

How to figure out which law applies in dual judicial system: state cts. (equity/law merged in some cases) v. federal cts. (equity/law always merged)

Applies ONLY to cases brought under diversity jurisdiction.

28 U.S.C. § 1652. State laws as Rules of Decision

The laws of the several states, except where the Constitution or treaties of the U.S. or Acts of Congress 

otherwise require or provide, shall be regarded as rules of decision in civil actions in the courts of the U.S., in cases where they apply.

The Issue in Historical Context
Swift v. Tyson (S.Ct. 1841)

looking at the Rules of Decision Act to determine how to rule on the case. Rules of Decision Act enacted as part of the first Judiciary Act in 1789 – now § 1652. State laws as Rules of Decision. Constitutional basis – Amendment X. decided that “laws” in act do not include ct. decisions – do not include common law. Rather, means statutes/laws enacted by the state legislature. this enabled fed. judges to ignore state law even when sitting in cases not specifically governed by fed. law. 

Constitutionalizing the Issue

Erie Railroad v. Tompkins  (S.Ct. 1938)
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508) FACTS: P (PA) in PA, walking home along RR tracks. Right arm severed by RR (NY). Under PA law, must show willful and wanton conduct/negl.  to recover if trespasser. Chooses to bring suit in S. Dist. of NY, where only “ordinary” negligence req’d. 

509) PRIOR PROCEEDING: Jury verdict of $30,000 for P. RR appealed, upheld by 2d Cir. RR sought writ 
of certiorari from the S. Ct.

510) QUESTION: Should the doctrine of Swift v. Tyson be disapproved? Which law should be applied?

511) HOLDING (Justice Brandeis): Yes, and PA law must be applied. Could have used Rules of Decision Act and explained that legis. intent was that “laws” means “common law,” but instead said that not applying state common law and statutory law is unconstitutional. Applying it is mandated by the Ct. They need a Const. mandate to overturn 100 yrs. of doctrine – but never cite where in the Constitution. Allude to a number of things: 14th Amend. equal protection, 10th Amend. states shall have powers not given to fed gov’t, Art. I § 8 areas delegated to Fed. Congress (if not in § 8, reserved for the states), Full Faith and Credit Clause.

512) CONCURRENCE (Justice Reed): looks at Art. III, § 2: it is in Art. I, § 8 if piggybacked w/ Art. III, § 2 “necessary and proper clause.” But no need to/can’t go to Constitutional sources – if in Const. already, why did Congress have to enact Rules of Decision Act in 1789? Talks about distinction b/t substantive and procedural law.

513) Underlying reasons why ct. didn’t like Swift: 

a) Forum shopping/mischievous manipulation.

i) Black & White Taxicab v. Brown & Yellow Taxicab : 2 KY companies. one wants to sue the other, knows KY law won’t help. Reincorporates in TN, brought case in KY. Injunction issued by Dist. Ct. was sustained by Ct. of App. and affirmed by S. Ct.

b) Uniformity

i) don’t value horizontal uniformity as much as vertical (Fed. Ct. to state ct. w/in same state)

c) Federalism

i) Important as a matter of state rights to keep a handle on state courts 

ii) Important as a matter of state rights for state common law to be respected, followed

b. Klaxon Co. v. Stentor Elec. Mfg. Co. (S.Ct. 1941)
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Ct. applied the Erie principles to conflicts rules: Under Erie a federal ct. sitting in diversity must apply 
the conflicts principle of the forum state. Thus, if NY law says PA law applies, must use PA law.

c. Erie and the Persistence of Federal Common Law  
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there is a Federal common law (despite fact Erie says otherwise):

* admiralty and maritime cases

* Federal statutes

* anti-trust laws

* jurisdictional statute authority – areas of presumption 



(such as Lincoln Mills & Taft-Hartley Act, NLRA)

Limits of State Power 

1. Interpreting the Constitutional Command of Erie
Erie: in diversity actions, fed. cts must treat st. ct decisions as the law, as well as st. ct. statutes

if this is the rule, why even have diversity actions?



* fed judge may be less biased



* still have Fed. Rules Civil Procedure (we know this after today’s reading)



* Fed ct. docket lighter



*strategic reasons aside from substantive law

Erie limited to diversity cases – must look to both ct. decisions and statutes, operate as a state ct

Klaxon tells us that ct. must apply state laws to determine which state’s law to use
30 yr. period – Guaranty Trust, then 3 cases that expanded Erie, broke w/ pattern of favoring state practice

Come into Guaranty Trust knowing that lower cts. make distinction b/t subs. and proc. (partly b/c Reed says this in Erie concurrence). Fed. Rules of Civ. Procedure comes in the same year as Erie.
Guaranty Trust Co. v. York
(S.Ct. 1945)
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514) FACTS: Suit by a bond trustee (York – P) for breach of contract, misrepresentation. NY subst. law governed. D invoked stat. of lim. Ps argued that stat. of lim. did not bar suit b/c on “equity” side of ct. Arguments about substantive v. procedural issues. Erie was about subst. (negligence). 

515) PRIOR PROCEEDING: 2d Cir.: Ps’ suit not barred; Fed. rules applies. S. Ct.: reverses.

516) QUESTION: Can fed. ct. hear case when statute of limitations bars hearing it in state ct.? Framing: is it substantive or of a mere remedial character? 

517) HOLDING: No. Must throw out distinction b/t subs. and proc. Q is rather the “manner and means by which a rt. to recover” is enforced: instead of substance. Substance becomes outcome determinative test: “Does it significantly affect the outcome of a litigation for a fed. ct to disregard a law of a State that would be controlling?” Vertical uniformity b/t fed. and state is the central issue. Fed. judge should use outcome determinative test (substantially certain) to decide whether to apply state law on every single issue.

518) Note 5 p. 280: for more than a decade after Guaranty Trust, state law invariably prevailed.

a) Ragan (1949): State law decides when the action is commenced. Fed. Rule 3 says commenced by filing a complaint; state says when D served … ct. applies st. law. Under Guaranty Trust, had something to do with the outcome—stat. of limit. 

b) ** Ragan reaffirmed in 1980 in Walker v. Armco Steel Corp. 

c) Cohen (1949): fed. diver. cases must apply state statute allowing corp. to bost a bond for expenses of defense of a shareholders’ derivative suit. Fed. Rule 23 did not require such a bond. 

d) Bernhardt (1956): narrowly construed fed. arbitration statute and held that state law concerning the enforceability of arb. agreements should control in diversity action.

e) Woods (1949): state statute closing doors of state cts. to out-of-state corps that had not qualified to do business in MS would close MS fed. cts. to same corps. Did not look at 17(b), which said state of incorp. should determine capacity of corp. to sue.

Byrd v. Blue Ridge Rural Electric Cooperative  (S.Ct. 1958)
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519) FACTS: P injured on construction job for D. Ct. had to decide whether employee injured was a “statutory” employee covered exclusively under SC Worker’s Comp Act, or not “statutory ee” and could sue under general tort law. If covered by worker’s comp act, employer was immune from suit under tort law (and caps on amt. employer can get). It mattered b/c under state law, question is a matter of law – goes to judge; under fed. law – goes to jury.

520) PRIOR PROCEEDING: Trial ct. interpreted statute for D. S. Ct. decides it’s an incorrect interp., reverses.  

521) QUESTION: Should the factual issue be decided by a judge or a jury?

522) HOLDING: Jury, b/c not certain what the outcome would be, thus not outcome determinative, and applies new test. (1) Determine if claim is bound up with state-created rights and obligations in such a way that state law application in the fed. ct. is req’d. Here: look at whether integral in the statute. Adams established that jury decides all factual issues except for affirm. defense, which judge decides. When the state statute was enacted by the SC legislature, didn’t care whether judge or jury decided. When State Ct. made decision that judge would decide, didn’t say why. Ct’s ruling in Adams is not so integrally involved that it is bound up – issue of judge v. jury is only a form and mode of enforcing the immunity. (2) Determine if applying one set of laws would be outcome determinative. Consider whether case would come out one way in Fed. Ct. and another in State Ct. (3) If not outcome determinative, look to affirmative countervailing considerations (balance state interest against fed. interest, look to Constitution, etc.). Here, (1) claim not bound up (only form and mode); (2) would not necess. be outcome determinative, so Federal law should apply (but tells you what to do if it is O/D); (3) strong Fed. interest (Const. rt.) trumps state law. Reversed and remanded – rt. to jury trial. (Does not overrule Guaranty Trust – simply qualifies it).

523) BYRD TEST PROCESS: idea is you don’t just do knee-jerk application of state law

a) First test (bound up w/ state-created rights and obligations): 

i) If bound up with state-created rights (extensive hearings, specific legis. intent, etc.), follow state law. 

ii) If it comes out on Fed. side, go to second test. 

b) Second test (outcome determinative): 

i) If not outcome determinative, follow Federal law.

ii) If outcome determinative, don’t automatically use state law, but go to affirmative countervailing considerations.

c) Third test (Affirmative Countervailing Considerations balancing federal interests v. state interests): 

i) federal side: Constitution, etc.

ii) state side: can be multiple state interests; look to consistency of the judgments. 

De-Constitutionalizing Erie
28 U.S.C. § 2072. Rules Enabling Act: Statute that gives S. Ct. right/authority to make/enact the Rules for the Federal Cts. as long as the rules do not expand, modify, abridge substantive rights (we also saw this in our Rule 11 discussion).
Hanna v. Plummer
(S.Ct. 1965)
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524) FACTS: P (OH) filed complaint in MA, serves D (MA – executor of wrongdoer’s estate) by leaving copies of the summons and the complaint with his wife at his residence. D, in his answer, argues that cannot be properly maintained b/c he was not properly served, according to Mass. Chapter 197 Section 9, which says must be personally served. Fed. Rule 4(d)(1), however, said you could leave it with a person of sufficient age. 

525) PRIOR PROCEEDING: Dist. Ct. granted motion for summ. judg., citing Ragan and Guaranty Trust. 1st Cir. affirmed – conflict was over subs. rather than procedural matter. 

526) QUESTION: To whom and how should summons be served, by Fed. Rule or state statute regulation?

527) HOLDING: The adoption of Fed. Rule 4(d)(1) neither exceeded congressional mandate embodied in the Rules Enabling Act nor transgressed constitutional bounds, thus is the std. against which the Dist. Ct. should have measured the adequacy of the service. Therefore, reversed for P. Test: (1) Must first decide if the Rule in question is consistent with the Constitution and the Rules Enabling Act. If it is consistent, then the Federal Rule prevails. (2) If no Federal rule or statute, or not constitutional, then a true Erie case arises. Must follow Byrd test and decide if outcome determinative. To do this, look to see how choice of law fits with twin aims of Erie: 1) discouragement of forum-shopping; and 2) avoidance of inequitable administration of laws.

Determining the Scope of Federal Law: Avoiding and Accommodating Erie 

Not always easy to determine if there is a real conflict b/t the state law and federal Rules/statutes. It is often a matter of interpretation—can argue it both ways.

Burlington Northern Railroad v. Woods (S.Ct. 1987)
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528) FACTS: P filed case, won; D appealed; judgment affirmed. Alabama statute that if P wins below, D appeals, and judgment affirmed, then D must pay 10% “bonus” and costs to P. Ct says it conflicts w/ Fed. Rule of Appellate Procedure 38, which says damages and costs go to P if D’s appeal is frivolous. P says ct. could first apply the AL statute (which applies to all appeals, not just frivolous ones), then apply Rule 38.

529) QUESTION: Should the court apply federal or state law?

530) HOLDING: Because the Rule conflicts with the state statute, and (under Hanna) Rule is constitutional and consistent with the Rules Enabling Act, the Federal Rule trumps. To find conflict, Ct. reads into Rule that when appeal is not frivolous, there can be no penalty (thus, Rule 38 applies to all appeals as well).

Stewart Organization, Inc. v. Ricoh (S.Ct. 1988)
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531) FACTS: Local franchisee in AL sues nat’l org/comp. for breach of contract in AL Fed. Dist. Ct. D has a forum selection clause stating litigation must be held in NY. AL state cts. had refused to enforce forum selection clauses. Fed. Statute § 1404 says ct. can change venue for the convenience of the parties (but doesn’t say forum selection clauses must be honored).

532) QUESTION: Should the ct. follow state common law or the federal statute?

533) HOLDING: Ct. says § 1404 applies if there’s proper venue, but you can go elsewhere. For state to bar transfer of venue would not allow the ct. to use § 1404 at all. Ct. will take state’s preferences into account as one factor.

Gasperini v. Center for Humanities, Inc. (S.Ct. 1996)
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534) FACTS: P won jury verdict attacked as unreas. high. D said state statute was subst., must be applied under Erie. P said it controlled procedure and was trumped by Fed. Rules. Law of NY says that app. cts. are empowered to review size of jury verdicts and order new trials if unreas. Seventh Amend. says no reexamination of jury verdicts. 

535) PRIOR PROCEEDING: Fed. Ct. of Appeals applied NY statute reducing jury verdict. Here: reversed.

536) QUESTION: Are the NY statute and Seventh Amendment compatible?

537) HOLDING: No. Compromise. (a) Reexamination clause bars app. ct. from directly applying NY statute (b) but a Dist. Ct. could initially apply the statute, (c) then an app. ct. could review dist. ct’s application. 

538) DISSENT (Scalia, Thomas, Rehnquist): Apply Rule 59 (new trial), which prevailed over state law and 
controlled power of fed. dist. judge to review jury verdicts. 7th Amend. prohibits all review.
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